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ERRATA. 


Page  25,  in  syllabus  Brown  vs.  Clingman,  for  ^^  not  uninterrupted*    read 

*' not  interrupted." 
Page  44,  line  16,  for  *'  to  represent  her  "  read  '*  to  represent  him." 
Page  44,  last  line,  for  ^^ the  issue  was  raised"  read  ^*the  issue  was   not 

raised." 
Page  235,  for  '^Nicholls,  C.  J."  substitute  "McEnery,  J." 
Page  287,  line  28,  for  '*  greatest "  read  *'  gravest." 
Page  791,  line  27,  for  -' Henshaw"  read  *'  Renshaw." 
Page  791,  line  33,  for  ''  present "  read  *'  president." 
Page  841,  line  25,  after  '' prima  facie  "  add  ''  validity." 
Page  914,  for  '•  Dart  &  Kernan  "  substitute  "  Kernan  &  Wall." 
Page  1042,  *'Brownson  vs.  Weeks  et  al.,"  in  this  case  Miller,  J.,  dissents. 
Page  1083,  line  18,  for  •'frequently  "  read  "  infrequently." 
Page  1002,  line  4,  for  the  words  *' statement  of"  read  "  the  venue  for." 
Page  1259,  in  line  7  of  syllabus,  after  the  word  *'  title  "  add  '*  without  con- 
sideration." 
Page  1266,  line  4,  for  "  adopted  "  read  '"  accepted." 
Page  1267,  line  26,  after  the  word  "  married  "  add  *'  women." 
Page  1273,  line  10,  for  ''  we  "  read  "  it." 
Page  1389,  line  15,  for  "  York  "  read  *'  Myrtle." 

Page  1437,  add  after  **Holbert"  the  names  **W.  H.  Richardson,  L.  T. 
Watkins." 
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New  Oblbans,  Satubdat,  Jane  22,  1896. 
The  Court  was  duly  opened  pursuant  to  adjournment. 
Present,  Their  Honors : 

HON.  LTNN  B.  WATKIN8.  \ 

HON.  SAMUEL  McKNKRY.  I   ^,,^^,,  ^,„^ 

HON.  JOSEPH  A.  BBBAUX,  f 

HON.  HBNBT  0.  MILLBB,  J 

Absent : 

HON.  FBANCIS  T.  NICHOLL£,  ChUf  JtuMce, 

Mr.  Charles  E.  Fenner  presented  and  read  to  the  court  the  follow- 
hig  memorial  and  resolutions  adopted  at  a  meeting  of  the  members 
of  the  bar  on  the  occasion  of  the  decease  of  the  Hon.  Felix  P. 
Poch6,  formally  senior  Associate  Justice  of  the  court,  and  having 
addressed  the  court  in  language  commemorative  of  the  life'  and 
services  of  Judge  Poch6,  moved  that  the  proceedings  of  the  meeting 
be  spread  upon  these  minutes : 

"The  members  of  the  New  Orleans  bar,  in  meeting  assembled, 
have  received  with  profound  regret  the  announcement  of  the  death 
of  their  friend  and  confrere,  Felix  Pierre  Poch6. 

"  Taken  from  us  in  the  meridian  of  his  powers  and  usefulness,' 
Judge  Pochd  has  left  a  record  of  eminent  services  to  his  State  and 
people  which  merits  public  recognition  and  fitting  record.  Admir- 
able in  all  the  relations  of  life,  as  husband,  father,  friend,  citizen, 
Ohristian,  patriot,  statesman  and  jurist,  his  career  nobly  fulfilled  all 
the  requirements  of  honor  and  duty,  and  may  be  safely  commended 
as  an  example  to  his  contemporaries  and  to  succeeding  generations. 

''A  self-made  man,  with  no  adventitious  aids  of  ancestral  birth  or 
fortune  9  he  conquered  position  and  iilfluence  by  the  effort  of  his  own 
indomitable  will,  inspired  and  guided  by  a  lofty  and  generous  ambi- 
tion, and  made  effective  by  untiring  energy  and  industry.  He 
served  his  State  as  soldier,  as  legislator,  as  active  political  counselor 
and  leader  during  the  difficulties  and  perils  of  reconstraction,  and 
finally,  for  ten  memorable  years,  as  a  member  of  her  highest  court  of 
judicature. 

"  While  the  whole  people  of  the  State  appreciate  the  value  and  effi- 
ciency of  his  services  in  every  one  of  these  capacities,  the  mem* 
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bers  of  the  bar  feel  pecaliarly  interested  in  his  services  as  Asso— 
ciate  Jostice  of  the  Supreme  Court,  of  which  they  are  specially 
fitted  to  jndge,  and  desire  to  give  emphatic  expression  to  their  hig^h 
estimation  of  them. 

"  Judge  Poch6  brought  to  the  bench  a  mind  well  equipped  witb 
legal  principles,  a  rare  alertness  and  quickness  of  comprehension,  a 
phenomenally  retentive  memory,  a  vigorous  and  acute  logical 
faculty  and  power  of  nice  distinction,  a  broad  sense  of  justice  and  an 
indomitable  firmness  and  courage  in  his  convictions.  The  clarity  of 
his  reason  and  conclusions  found  expression  in  a  terse  and  nervous 
style  of  English  composition,  which  made  his  opinions  models  of 
directness,  clearness  and  vigor.  His  judicial  service  was  rendered 
in  a  formative  period  of  our  jurisprudence,  involving  the  interpreta- 
tion of  a  new  and  original  Oonstitution,  bristling  with  novel  princi- 
ples, powers  and  limitations,  and  requiring  the  entire  readjustment 
of  our  jurisprudence  on  many  subjects  and  its  adaptation  to  changed 
conditions. 

''Judge  Poch6's  experience  as  a  leading  member  of  the  Conven- 
tion which  framed  this  Oonstitution,  familiar  with  the  germinal 
ideas  and  motives  which  guided  that  body,  gave  him  a  peculiar 
fitness  for  the  work  of  interpreting  this  instrument  and  enabled  him 
to  render  inestimable  services  to  the  court  in  this  direction.  He 
deserves  a  large  share  of  whatever  credit  is  due  to  that  court  for  its 
success  in  the  momentous  task  of  putting  into  operation  the  com- 
plicated machinery  of  the  new  government  so  that  it  should  run 
with  the  least  possible  friction  or  injury  to  essential  principles  or 
individual  right  and  governmental  power,  and  above  all  in  harmony 
with  the  Constitution  of  the  United  States. 

''The  court  further  encountered  the  gigantic  labor  of  sweeping 
away  the  large  arrear  docket  of  the  court,  and  Judge  Pochd's  in- 
veterate industry  and  capacity  for  quick  and  thorough  work  made 
him  aa  invaluable  factor  in  the  achievement  of  this  task. 

"  He  had  an  exalted  sense  of  the  honor  and  dignity  of  the  judicial 
office.  He  loved  his  work  and  threw  into  it  the  best  powers  of  his 
mind  and  heart  and  soul.  His  career  witnessed  a  progressive  and 
uninterrupted  growth  in  all  the  qualities  of  a  just  and  able  judge, 
and  he  succeeded  in  winning  the  unbounded  confidence  and  esceem 
of  the  entire  bar  and  people  of  the  State. 

^'  This  meeting  of  his  confreres  of  the  New  Orleans  bar  believes  it 
voices  the  sentiment  of  the  bar  of  the  State  in  recording  its  opinion 
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that  the  judicial  career  of  Judge  Poch6  entitles  him  to  rank  ad  a 
worthy  compeer  of  the  many  illustrious  Jurists  who  have  adorned 
the  bench  of  the  Supreme  Court  of  Louisiana. 

''  His  brief  career  since  his  retirement  from  the  bench  has  been 
marked  by  his  employment  in  many  causes  of  first  importance,  in 
which  he  had  displayed  conspicuous  capacity  as  a  wise  counselor 
and  a  brilliant  and  successful  advocate,  and  which  had  already  ex- 
hibited his  power  to  be  a  leader  at  the  bar  as  he  had  been  upon  .the 
bench. 

•  *'  The  members  of  the  New  Orleans  bar  deem  it  fitting  that  this 
feeble  expression  of  their  estimation  of  Judge  Poch6  as  a  citizen,  a 
friend,  a  patriot  and  a  judge,  and  of  their  profound  sense  of  loss  in 
his  untimely  death,  should  be  recorded  in  the  archives  of  the  courts 
of  the  State  and  of  the  United  States;  and,  therefore, 

*'  Be  it  Resolved^  That  this  memorial  be  presented  to  the  Supreme 
Court  of  the  State  and  to  the  Circuit  Court  of  the  United  States  for 
this  circuit  and  district,  with  the  request  that  it  be  recorded  upon 
their  respective  minutes;  and,  further,  that  a  copy  thereof  be  sent 
to  the  bereaved  family  of  the  deceased  jurist." 

Mr.  James  McConnell  eloquently  seconded  the  motion  of  Mr. 
Fenner. 

To  which  the  presiding  Justice,  on  behalf  of  the  court,  replied: 

''We  have  learned  with  profound  regret  of  the  death  of  Felix  P. 
Poch6,  who  was  for  a  period  of  ten  years  one  of  the  Associate  Jus- 
tices of  this  court,  and  we  have  listened  with  special  gratification  to 
the  high  tribute  which  has  been  this  day  paid  him  by  the  profession 
of  which  he  was  an  honored  and  distinguished  member. 

''  And  we  gladly  avail  ourselves  of  the  opportunity  of  expressing 
our  appreciation  of  his  talents  and  worth. 

''  The  deceased  was  appointed  to  the  position  of  associate  justice 
by  the  lamented  Louis  Alfred  Wiltz  when  he  was  first  called  as 
Qovemor  to  administer  the  affairs  of  State — the  court  of  which  he 
was  selected  to  be  a  member  being  that  which  was  first  organized 
under  the  Constitution  of  1879. 

'*  The  people  having  been  recently  liberated  from  the  thraldom  of 
misgovemment  and  misrule,  and  the  State  placed  in  .a  position 
in  which  her  rights  could  be  maintained  and  her  laws  judicially 
enforced,  this  newly  organized  tribunal  had  set  before  it  by  the 
framers  of  the  organic  law,  the  arduous  and  important  duty  of 
reinstating  its  ancient  jurisprudence,  and  adjusting  it  to  this  new 
condition  of  things. 
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**  Being  in  the  prime  of  his  manhood,  and  occnpying  the  exalted 
position  tt>  which  he  had  aspired,  Judge  Poch6  brought  to  the  task 
rare  talents,  qnick  perception,  and  great  industry;  and  he  wisely 
and  ably  snstained  his  part  in  the  great  achievement,  which  is  well 
attested  in  fall  on  many  a  printed  page  of  ten  volames  of  the  annual 
reports  of  this  court. 

''  Having  taken  a  conspicuous  part  in  the  deliberations  of  the  con- 
vention as  a  member,  a  id  possessing  great  familiarity  with  the  con- 
fection of  the  organic  law,  he  was  thoroughly  imbued  with  its  spirit 
and  purpose,  and  well  equipped,  as  a  judge,  to  give  its  principles 
interpretation. 

*'  Inspired  by  his  pride  of  race  and  ancestry,  he  was  ever  solicitous 
as  to  the  pertinency  and  symmetry  of  the  opinions  he  prepared,  as 
he  intended  them  as  an  heirloom  for  his  posterity,  as  well  as  a  chart 
and  guide  for  the  bench  and  bar  of  the  State. 

**  His  ten  years'  service  to  the  State  has  yielded  large  returns,  and 
they  are  evidenced  by  imperishable  records. 

*^That  the  appreciation  of  his  associates  and  successors  be 
exhibited  to  all  and  faithfully  preserved,  we  bear  most  wUling  wit- 
ness that  he  was  an  accomplished  lawyer,  able  counselor,  profound 
jurist,  and  wise  and  incorruptible  judge. 

''  The  clerk  is  directed  to  record  this  day's  proceeding^  on  the 
minutes,  and  communicate  them  to  his  family ;  and,  in  respect  to  his 
memory,  the  court  will  now  adjourn  until  Monday,  the  24th  instant, 
at  11  o'clock,  A.  M." 
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No.  11,626. 
The  State  op  Louisiana  vs.  Kennerson  Dixon. 

This  court  will  not  remand  a  oause  to  haye  a  sherlfl  's  return  corrected,  when  the 
statement  of  the  District  Judge  as  to  the  facts  of  a  service  are  not  disputed. 

A  person,  other  than  a  licensed  physician  (for  instance,  trained  nurses  in  the 
Charity  Hospital),  may  have  such  knowledge  of  a  particular  disease  as  to  make 
their  statements  regarding  its  existence,  condition  and  state  of  progress 
thoroughly  reliable. 

In  criminal  cases  objections  to  testimony  on  the  ground  of  irreleyancy  i^ill  not  be 
sustained  by  this  court,  unless  well  advised,  through  bills  of  exceptions,  of 
all  the  details  of  the  case  upon  which  the  District  Judge  has  ruled. 

APPEi^L  from  the  Tenth  District  Court,  Parish  of  Avoyelles. 
Coco,  J. 

M.  J.  Cunningham,  Attorney  General,  for  Plaintiff,  Appellee. 


E.  North  CuHonii  Jr.,  for  Defendant  and  Appellant. 

1 


SUPREME  COURT  OP  LOUISIANA. 


State  Y8.  Dixon. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Defendant,  found  ^'guilty  without  capital  punish - 
ment"  under  an  indictment  charging  him  with  ''rape,"  has  appealed. 

When  the  case  was  oalled  for  trial,  counsel  for  accused  asked  that 
an  attachment  issue  for  an  absent  witness,  and  that  until  it  should 
have  been  executed,  the  trial  be  delayed.  An  order  for  attachment 
was  given,  but  immediately  afterwards  revoked,  the  judge  assigning 
as  his  reason  for  so  doing  that  the  sheriff  had  informed  him  the 
witness  was  a  resident  of  the  parish  of  St.  Landry,  and  that  in  addition 
to  this,  the  deputy  sheriff  who  had  made  service  upon  the  witness 
also  informed  him  that  the  service  was  made  by  him  in  that  parish 
{St.  Landry) .  Under  such  circumstances  the  order  was  properly  re- 
voked. Oounsel  claim  that  we  come  to  a  knowledge  of  these  facts 
irregularly,  and  only  as  statements  of  facts  made  by  the  judge  in  the 
bill  of  exceptions  reserved.  That  there  is  nothing  on  the  face  of  the 
subpoena,  or  the  return  thereon,  to  show  that  the  witness  lived 
in  the  parish  of  St.  Landry,  or  that  service  was  made  upon  her 
there  by  the  deputy  sheriff  of  Avoyelles.  The  District  Judge 
assigns  these  as  the  facts  upon  which  he  revoked  his  order.  The 
statement^  of  the  sheriff  and  deputy  sheriff  seem  to  have  been  made 
at  the  time  the  case  was  called  in  open  court,  and  the  judge,  doubt- 
less, in  open  court,  made  known  to  counsel  the  grounds  upon  which 
he  acted.  While  an  examination  of  the  return  upon  the  subpoena 
shows  that  service  was  made  upon  the  witness  in  person^  it  fails  to 
show  where  the  service  was  made.  Under  ordinary  circumstances 
the  service  under  such  a  return  might  be  assumed  to  have  been  made 
in  the  sheriff's  own  parish,  but  where  in  open  court  the  officer  de- 
clared to  the  judge  that  such  was  not  the  fact  (a ad  the  judge  in  the 
bill  of  exceptions  so  informs  us) ,  we  think  it  was  the  duty  of  accused 
to  have  caused  the  officer  to  amend  his  return  so  as  to  show  the  fact,  if 
such  it  was,  that  the  service  was  made  in  Avoyelles.  Strictly  speak- 
ing, the  return  should  have  ahoum  originally  where  the  service  was 
made.  When  the  place  of  the  service  was  called  in  question,  that 
fact  should  have  been  placed  beyond  doubt.  The  return  comes  to  us 
with  a  fact  omitted,  which  we  think  should  have  appeared  in  it.  It 
is  not  a  full  and  perfect  return. 

There  is  no  claim  made  that  the  facts  stated  by  the  judge  and  the 
•deputy  sheriff  are  not  correct,  but  only  that  the  circumstances  con- 
nected with  the  service  are  not  presented  to  us  in  strict  form.     At 
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best,  we  would  only  remand  the  case  to  have  the  return  amended  to 
conform  to  the  facts — ^aseless  where  the  facts  themselves  are  not 
disputed. 

The  case  having  been  ordered  by  the  court  to  proceed  to  trial,  ac- 
-cused  moved  for  a  continuance  on  the  ground  of  the  absence  of  the 
witness  referred  to. 

In  the  affidavit  accompanying  the  application,  it  is  declared  that 
^ter  the  case  was  fixed  for  trial,  accused,  through  his  counsel,  ob- 
tained an  order  from  the  court  for  a  subpoena  to  issue  to  the  witness 
^who,  affiant  was  informed,  was  then  in  the  parish  of  St.  Landry) 
directed  to  the  sheriff  of  St.  Landry  for  service,  and  that  he  also 
placed  an  order  in  the  office  of  the  clerk  of  Avoyelles  for  a  subpoena 
to  be  served  in  Avoyelles  by  the  sheriff  of  the  latter  parish,  but  no- 
where in  the  affidavit  is  it  stated  that  the  witness  was  domiciled  in 
Avoyelles.  The  facts  seem  to  be  that  the  subpoena  which  should  have 
issued  was  that  which  was  to  be  sent  to  St.  Landry;  that  no 
jittempt  was  made  to  procure  the  attendance  of  the  witness  under  it, 
but  that  accused  took  the  chance  of  the  sheriff  finding  the  witness  in 
Avoyelles  and  making  service  on  her  there.  The  failure  to  allege  or 
to  swear  to  the  residence  of  the  witness  is 'Significant.  There  was 
not  due  diligence  made  in  the  case  and  the  continuance  was  properly 
refvsed.  In  view  of  that  fact,  consideration  of  the  character  of  ihe 
testimony  which  accused  might  have  elicited  from  the  witness  (had 
she  been  properly  summoned)  becomes  unnecessary.  Prior  to  the 
trial  of  the  case,  an  order  had  been  procured  by  the  State  for  the 
physical  examination  of  the  accused  by  Dr.  DeNux.  This  examina- 
tion was  made  by  the  doctor,  his  son  being  present  at  the  time.  Dr. 
BeNux  being  unable  to  attend  the  trial,  Emerin  DeNux|  (the  son)  was 
placed  on  the  stand  with  the  view  of  establishing  through  him  that 
defendant  was  afflicted  with  venereal  disease.  Defendant's  counsel 
objected  to  the  inquiry  being  gone  into,  because,  first,  the  existence 
•of  the  disease  on  the  body,  or  in  the  system  of  the  accused,  was  not 
laid  as  a  charge  against  him  in  the  indictment;  that  it  was  not  an 
offence  known  in  law,  and  the  evidence  sought  to  be  elicited  was 
irrelevant  and  illegal  and  calculated  to  highly  prejadice  the  jury 
against  the  prisoner. 

Second — ^That  the  particular  witness  was  not  competent  to  testify 
JI8  an  expert  in  the  case. 

The  oblections  were  overruled,  and  the  testimony  sought  to  be  kept 
out  was  admitted,  and  defendant  reserved  a  bill. 
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The  witness  declared  that  he  had  studied  medicine  for  some  time 
under  his  father,  and  had  practised  under  his  direction  and  in  his- 
company.  That  thereafter  he  attended  Tulane  University,  and  dur- 
ing his  studies  at  that  institution  had  practised  in  the  Charity  Hos- 
pital. That  he  had  soen  and  treated  at  the  hospital  many  cases  of 
this  particular  disease,  not  less  than  fifty.  The  District  Judge  wa» 
of  the  opinion  that  under  the  circumstances  he  was  competent  to 
testify  as  an  expert.  We  can  not  say  the  court  erred.  It  is  true  the- 
witness  had  not  as  yet  received  a  diploma,  or  been  licensed  to 
practise  medicine,  but  while  this  fact  would  be  important  for  certain 
purposes,  it  would  not  of  itself  disqualify  the  witness  necessarily.  A 
person,  other  than  a  licensed  physician  (for  instance,  trained  nurses 
in  the  Charity  Hospital) ,  may  have  such  knowledge  of  a  particular 
disease  as  to  make  their  statements  regarding  its  existence,  and  its 
stage  and  state  of  progress  thoroughly  reliable. 

It  will  be  seen  that  no  objection  was  made  to  the  fact  itself  of  a 
physical  examination  of  the  defendant,  nor  was  any  specific  objec- 
tion made  to  the  tardiness  of  the  examination  relatively  to  the 
date  of  the  alleged  commission  of  the  crime.  If  the  latter  question 
was  raised  at  all,  it  was  only  remotely  so  under  the  claim  of  irrele- 
vancy. 

The  objection  that  the  fact  of  defendant  being  afflicted  at  the  time 
of  the  alleged  crime  with  a  venereal  disease  was  not  recited  or  re- 
ferred to  in  the  indictment,  because  he  is  not  charged  with  having 
such  a  disease  or  of  having  communicated  it  to  others,  and  that  that 
fact,  if  proved,  would  show  no  crime  in  this  State,  is  without  founda- 
tion. The  testimony  evidently  was  not  elicited  for  the  purpose  of 
charging  him  with  a  crime  in  either  having  himself  or  communicat- 
ing the  disease  to  others,  but  as  a  circumstance  which,  taken  in  con- 
nection with  proof  that  the  child  alleged  to  have  been  raped  had  had 
that  particular  disease  communicated  to  her  at  or  about  the  time  the 
crime  is  charged  to  have  occurred,  would  tend  to  corroborate  (we 
must  assume)  other  testimony  in  regard  to  the  commission  of  the 
crime  and  the  connection  of  accused  with  it.  In  other  words  it  was 
simply  *' evidence''  in  support  of  the  charge  ofrapey  and  it  was  no 
more  necessary  or  proper  to  set  it  out  in  the  indictment  than  it  was 
to  recite  any  other  portion  of  the  testimony  which  might  be  adduced. 

The  objection  of  irrelevancy  of  testimony  in  criminal  cases  which: 
has  been  admitted  as  relevant  by  the  District  Judge  is  one  difficult  to 
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be  sustained  in  this  State,  where  the  Supreme  Court  has  so  little 
knowledge  of  the  state  of  the  whole  record  and  the  whole  evidence. 
Testimony  Which,  under  a  certain  condition  of  the  other  evidence 
taken,  would  ,be  irrelevant  or  improper,  might  become  exeedingly 
pertinent  and  important  under  another  condition  of  the  testimony. 
We  would  have  to  be  well  advised  by  accused,  through  his  bills  of  ex- 
•ception,  of  what  the  exact  situation  was  to  justify  us  in  setting  aside 
the  rulings  of  a  District  Judge  fully  informed  as  he  was  with  all  the 
details  of  the  case  before  him.  We  understand  in  this  particular  case 
the  objection  to  be  urged  against  the  reception  of  the  testimony  on 
the  ground  that  it  was  not  admissible  and  relevant  under  the  rules 
of  pleading,  as  applicable  to  the  recitals  of  the  indictment.  We  have 
Baid  there  was  no  necessity  for  setting  up  these  matters  in  the  plead- 
ings in  order  to  make  testimony  under  them  relevant.  We  can  easily 
imagine  such  a  condition  of  the  testimony  other  than  that  objected 
to  (which  might  have  been  taken  in  this  case)  as  would  have  made  it 
proper  for  the  court  to  allow  that  objected  to  to  be  received.  We  are 
bound  to  assume  in  the  absence  of  proof  to  the  contrary  that  his 
action  was  authorized. 

Objections  to  the  same  effect  as  those  which  we  have  just  consid- 
ered were  made  and  overruled  to  the  testimony  of  Dr.  Arnold,  a 
practising  physician,  who  had  made  a  physical  examination  of  the 
•child  charged  to  have  been  raped.  The  objections  were  correctly 
overruled.  It  may  not  be  amiss  to  say  that  both  Dr.  Arnold  and 
£merin  DeNux  testify  not  only  as  to  the  situation  existing  at  the 
time  of  their  respective  examinations,  but  from  it  (as  then  existing) 
testify  to  the  course  and  dates  of  the  disease  in  each  of  the  parties 
-examined. 

In  Grimmett  vs.  The  State  (Texas) ,  25  Southwestern  Reporter,  it 
was  held  that  tardiness  of  an  examination  (in  that  case  of  certain 
garments)  affects  the  weight  and  effect  of  testimony,  not  its  admis' 
sibUity. 

For  the  reasons  herein  assigned  the  judgment  appealed  from  is 
hereby  a£Qrmed. 


1  47       ft, 
47    1^ 

No.   11,665.  '——1 

Francis  B.  Williams  vs.  Valbrb  Landry  et  al.  ^^  ^^' 

When  there  Is  a  title  of  record  in  the  archives  of  a  parish,  it  is  no  part  of  the 
assessor's  official  duty  to  call  in  question  the  verity  of  that  title  and  go  back  to 
a  former  title.   Prescott  vs.  Payne,  14  An.  656. 
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Williams  vs.  Landry  et  al. 


The  title  of  a  purchaser  In  good  faith,  under  recorded  deeds  and  in  actual  posses- 
sion, can  not  be  defeated  by  non -registry  of  an  anterior  deed,  however  remote. 

APPEAL  from  the  Twentieth  District  Ooort,  Parish  of  Assumption 
Quion,  J. 


Beattie  ^IBeattie  for  Plaintiff  and  Appellant. 


L.  U,  Folse  for  Defendant  and  Appellee. 


Plaintiff  alleging  himself  to  be  the  owner  of  lots  Nos.  1,  2,  3,  4,  5 
and  6  of  section  24,  in  township  No.  thirteen  (13) ,  south  of  range 
No.  12  East,  west  of  the  Mississippi  river  on  the  western  shore  of 
Lake  Verrett,  in  the  parish  of  Assumption,  said  lots  constituting  all 
that  there  is  of  said  section,  and  averring  that  Valere  Landry  bad 
illegally  entered  as  a  trespasser  upon  the  same,  claiming  it  as  his 
property  under  a  tax  adjudication  made  to  him  on  July  17,  1886,  for 
taxes  assessed  in  the  name  of  James  Steck  or  Dix  which  he  (plaintiff) 
alleged  to  be  an  absolute  nullity,  prayed  to  be  recognized  as  th^ 
owner  of  the  same  and  to  be  quieted  in  the  possession  thereof. 

Accompanying  this  demand  was  an  application  for  an  injunction 
against  Landry  (based  upon  an  allegation  that  he  had  trespassed 
upon  the  land  and  cut  therefrom  many  hundreds  of  trees  which  were 
still  on  the  property,  and  which  he  feared  Landry  would  sell  and  re- 
move, and  upon  an  allegation  that  he  had  reason  to  believe  con- 
tinued depredation  upon  the  property)  to  restrain  him  from  further 
depredations,  and  particularly  from  removing  any  of  the  trees  felled 
or  the  wood  cut  by  him.  The  injunction  was  granted  and  issued  as 
prayed  for. 

Prior  to  the  present  suit  plaintiff  had  brought  a  petitory  action 
and  had  sued  out  another  injunction  restraining  defendant  from  cut- 
ting trees  on  the  land  or  hauling  logs  therefrom.  That  suit  being 
still  pending  when  the  present  one  was  brought  was  consolidated 
and  tried  with  it.  In  this  suit  he  fully  set  out  his  claim  of  title  and 
further  pleaded  the  prescription  of  one,  two,  three,  four,  five,  ten, 
twenty  and  thirty  years. 

Defendant  set  up  title  as  acquired  by  him  in  good  faith  under  the 
tax  adjudication  referred,  to  in  plaintiff's  pleadings.  That  after  the 
said  adjudication  he  took  bonaflde  corporeal  possession  of  the  prop- 
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erty,  and  that  he  was  still  in  possession  of  the  same ;  that  the  adjudi- 
cation Tested  in  him  is  a  valid  and  legal  title;  that  it  was  made  an- 
der  a  good  and  legal  assessment,  description  and  advertisement,  and 
after  the  observance  of  all  legal  prerequisites  of  the  law ;  he  farther 
pleaded,  in  bar  of  plaintiff's  demand,  the  prescription  of  two,  three^ 
and  five  years.  He  alleged  that  he  had  been  damaged  by  the  plain- 
tiff's maliciously  sending  men  upon  the  land,  who,  under  his  orders, 
felled  trees  and  cut  logs  thereon,  and  by  the  writs  of  injunction,  in 
actual  and  punitory  damages  to  an  amount  of  five  thousand  dollars. 

The  District  Court  dissolved  the  two  injunctions  which  had  been 
issued  upon  plaintiff's  application,  sustained  defendant's  plea  of  pre- 
scription, recognized  him  as  the  true  and  legal  owner  of  the  property 
sued  for,  and  quieted  him  in  the  possession  of  the  same. 

The  plaintiff  appealed. 

The  opinion  of  the  court  was  delivered  by 

NicHOLiiS,  C.  J.  Plaintiff  and  defendant  both  concede  that  the  land 
in  litigation  once  belonged  to  James  Dick,  under  patents  for  the 
same  issued  to  him.  Plaintiff  claims  that  Dick's  title  was  vested  in 
him  through  the  various  conveyances  set  out  in  his  pleadings,  while 
defendant  maintains  that  Dick  continued  in  the  ownership  of  the 
property  up  to  1886,  when  he  was  divested  of  ownership  by  a  tax 
sale  made  under  an  assessment  of  taxes  on  the  property  in  the  name 
of  James  Diz  or  Stock,  and  that  at  that  sale  he  became  the  legal 
owner  of  the  land  by  adjudication  to  him. 

He  contends  that  the  slight  variance  in  the  name  of  the  person 
aasessed  from  James  Dick  to  James  Dix  or  Stock  is  immaterial; 
that  the  rule  of  '*tdem  sonans^^  covers  the  variance,  and  that  even 
if  his  title  was  not  absolutely  perfect,  he  is  protected  by  the  pre- 
scription  of  three  and  five  years.  The  court  sustained  the  claims  of 
the  defendant  under  his  plea  of  prescription.  *  The  court  held  that 
there  being  no  recorded  evidence  of  a  change  in  the  ownership  of 
James  Dick,  the  assessor  was  legally  authorized  and  justified  in  as- 
aeasing  the  property  in  the  name  of  James  Dick;  that  an  assessment 
in  the  name  of  James  Dix  or  Stock  was  sufficiently  similar  in  sound 
to  assessment  in  the  name  of  James  Dick  to  save  the  assessment  and 
sale  under  it  from  being  absolutely  void,  and  that  if  any  defect  in 
the  title  arose  from  the  difference  in  the  names  of  the  person  as- 
fteflsed,  it  was  cured  by  the  prescription  set  up.    The  court  further 
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declared  that  it  was  by  no  means  satisfied  that  the  title  of  James 
Dick  was  vested  in  the  plaintiff,  as  the  will  of  James  Dick  seems  to 
have  been  lost,  and  that  although  his  nieces,  Mrs.  Partee  and 
Mrs.  Wallace,  appeared  by  proceedings  dehors  the  will  to  have 
been  the  legatees,  the  particular  property  left  to  each  has  not  been 
fixed  with  certainty,  and  this  particular  property  may  have  been 
bequeathed  to  Mrs.  Wallace,  not  to  Mrs.  Partee.  That  there  was  no 
evidence  of  record  in  the  parish  of  Assumption  of  the  shifting  of 
Dick's  title  to  either  one  or  the  other.  That  under  this  condition  of 
the  record  the  assessor  performed  Ms  duty  in  goin^  back  to.  the  Dick 
title  and  making  an  assessment  upon  the  faith  of  it,  and  in  support  of 
this  proposition  he  cites  the  case  of  Prescott  vs.  Payne,  44  An.  656. 
If  in  point  of  fact  and  law  the  property  was  legally  liable  to 
assessment  in  the  name  of  James  Dick  in  1885,  the  question  would 
be  a  pertinent  one,  whether  an  assessment  in  the  name  of  James 
Dix  or  Steck  was  sufficiently  near  to  the  real  owner's  name  to  per- 
mit the  assessment  to  stand,  but  if  an  assessment  in  the  name  either 
K)f  James  Dick,  or  of  James  Dix  or  Steck  was  illegal  the  question 
disappears  entirely,  and  such  was  the  case  in  this  instance.  It  may 
'be  true  that  the  will  of  James  Dick  was  never  recorded  in  the  books 
•of  the  recorder  of  the  parish  of  Assumption,  and  that  therefore  there 
^as  nothing  to  show  that  James  Dick  had  died,  or  to  whom  his 
property  had  been  transmitted,  but  there  was  evidence  of  record  of 
a  date  later  than  Dick's  patents,  showing  that  this  particular  prop- 
erty had  been  sold  by  Mrs.  Sarah  D.  Partee,  claiming  to  be  the  owner 
-of  the  same  under  and  through  James  Dick  to  Robert  B.  Brashear. 
The  assessor  should  have  stopped  and  acted  upon  this  title,  as  the 
•basis  of  his  official  action,  and  not  gone  back  of  it  to  the  title  of 
James  Dick.  It  was  no  part  of  his  duty,  under  the  Prescott  decision, 
-to  call  in  question  the  verity  of  the  statements  made  by  Mrs.  Partee 
as  to  her  ownership  df  the  property.  It  was  sufficient  for  his  pur- 
poses to  find  Robert  B.  Brashear's  title  of  record,  and  to  assess  the 
property  as  his.  Had  he  done  so,  the  principle  announced  in  Pres- 
cott vs.  Payne  could  have  been  invoked  in  aid  of  the  assessment. 
It  has  been  repeatedly  held  by  this  court  that  the  title  of  purchasers 
in  good  faith  under  recorded  deeds  and  in  possession  can  not  be 
-defeated  by  non -registry  of  an  anterior  deed,  however  remote. 
The  property  in  this  case  were  swamp  lands,  of  which  if  Brashear 
Jiad  never  taken  actual  possession,  so  neither  had  James  Dick. 
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There  is  no  one  before  us  claiming  under  a  title  through  Dick,  ad- 
yerse  to  that  of  the  plaintiff,  who  also  acquired  through  Dick  other 
than  defendant,  who  goes  no  further  back  than  to  the  assessment 
made  in  Dick's  name,  years  after  he  had  died,  and  the  ownership  of 
the  property  was,  in  fact,  as  it  was  of  record,  in  the  name  of  other 
parties.  These  swamp  lands  were  not  habitable ;  Dick  and  those 
holding  under  him  held  the  possession  resulting  from  ownership. 
We  are  of  the  opinion  that  plaintiff  has  sufficiently  made  out  his 
title.  There  can  be  no  question  that  Mrs.  Partee  and  Mrs.  WaUace 
were  relatives  and  legatees  of  James  Dick.  She  declared  herself  as 
the  owner  of  these  particular  lands  under  and  through  Dick,  as  far 
back  as  1856,  and  disposed  of  them  as  owner  by  a  title  placed  of 
record  in  the  place  where  the  lands  were  situated.  The  title  of  her 
vendee  has  never  been  attacked.  If  Mrs.  Wallace  had  any  rights  in 
the  property  she  has  slept  upon  those  rights  ever  since  1849,  when 
Dick  died.  Mrs.  Partee  was  in  possession  of  the  patents  to  the 
lands,  and  they  passed  from  her  hands  to  those  of  her  vendee  and 
from  him  to  the  plaintiff.  This  fact,  coupled  with  the  failure  of  Mrs. 
Wallace  to' advance  any  claim  to  this  property,  authorizes  us  to 
assume  at  this  period  of  time,  and  for  the  purposes  of  this  litigation 
against  a  person  holding  under  a  title  such  as  defendant  presents, 
that  Mrs.  Wallace  had  no  claim,  and  that  Mrs.  Partee  became  the 
owner  of  the  property  under  the  will  of  James  Dick.  That  title 
under  the  evidence  is  shown  to  be  now  vested  in  the  plaintiff.  There 
ia  no  necessity  to  apply  the  rules  of  prescription  in  aid  of  plaintiff^s 
title,  but  simply  the  presumptions  of  ownership  which  flow  from  the 
facts  stated. 

The  title  of  the  property  being,  at  the  time  of  the  assessment 
made  by  the  assessor  of  the  parish  of  Assumption,  out  of  James 
Dick,  and  in  that  of  plaintiff's  authors,  it  was  not  divested  by  a  sale 
made  under  an  assessment,  either  in  the  name  of  James  Dix  or 
James  Steck.  The  prescription  of  three  and  five  years  do  not  cover 
-such  a  case.  We  are  of  opinion  that  plaintiff  is  entitled  to  a  judg- 
ment decreeing  him  the  ownership  of  the  property  claimed  by  him. 
We  do  not  think  ourselves  in  a  position  from  the  record  to  deal 
fully  and  advisedly  with  the  question  other  than  the  ownership  of 
the  property  raised  by  the  plaintiff  and  defendant,  and  are  of  the 
opinion  that  the  ends  of  justice  will  be  best  attained  by  remanding 
the  case  for  the  purpose  of  decision  on  the  respective  claims  ad- 
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vanced,  and  to  reinstate,  pending  the  investigation  of  the  rights  of 
parties  and  for  further  action  thereon,  the  injunctions  which  were 
set  aside  hy  the  District  Conrt.  For  the  reasons  herein  assigned  it  is 
herehy  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  and  the  same  is  hereby  annulled,  avoided  and  reversed.  It 
is  now  ordered,  adjudged  and  decreed  that  the  plaintiff  be  and  he  ia 
hereby  recognized  and  decreed  to  be  the  owner  of  the  property  claimed 
by  him  herein,  and  that  he  be  placed  in  possession  thereof.  It  is  further 
ordered,  adjudged  and  decreed  that  the  two  injunctions  which  were 
set  aside  in  this  litigation  by  the  District  Court  be  temporarily  re- 
instated to  await  the  action  of  the  District  Court  upon  the  various 
claims  other  than  that  of  the  ownership  of  the  property  whi^h  are 
set  up  by  plaintiff  and  defendant  herein,  and  that  the  case  be  re- 
manded to  the  District  Court  for  farther  proceedings  and  for  ad- 
judication of  the  claims  between  the  parties  not  covered  by  thia 
judgment. 


No.    11,668. 

Mbs.  Ovillb  a.  Tbuxillo,  Wife  op  C.  Numa  Folsb,  vs.  J.  ONiLfi 
Delaune  et  al. 

A  person  who  buys  property  affected  by  a  recorded  mortgage  containingtheclanse 
de  non  aUmando  is  legally  boand  and  held  to  know  that  the  holder  of  the  mort- 
gage claim  under  that  clause  is  entitled,  in  case  of  default  of  payment,  to  en- 
force his  rights  as  if  the  original  owner  still  held  the  property;  no  notice  need 
be  given  him.  The  fact  that  a  subsequent  purchaser  may  hare  personally  as- 
sumed the  mortgage  does  not  affect  the  mortgagee's  rights. 

The  mortgagee  may  proceed  to  execute  his  mortgage  either  ria  ordinaria  or  via  exe- 
cuOva,    Levy  vs.  Lake,  43  An.  1035. 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  Assumption 
Gttiofi,  J. 


R.  N,  Sims  for  Plaintiff  and  Appellant. 


Beattie  A  Beattie  for  Defendants  and  Appellees. 


On  January  12,  1878,  by  public  act  before  L.  U.  Folse,  notary, 
O.  Numa  Folse  and  Honor6  Folse,  purchased  each  an  undivided 
half  of  the  Pothier  plantation  from  the  heirs  of  Edward  Pugh.    A 
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part  of  the  price  was  paid  cash,  and  a  part  on  credit.  For  the  credit 
instalments  the  purchasers  executed  and  delivered  their  joint  notes 
payable  to  their  order  and  by  them  endorsed  in  blank,  and  secured 
these  notes  as  to  their  payment,  together  with  interest  and  at- 
torney's fees,  by  special  mortgage  and  vendor's  privilege  on  the 
entire  property  purchased.  The  act  contained  the  clause  de  noft 
alienando. 

Subsequently  to  this  purchase  Oville  Truxillo,  wife  of  O.  Nnma 
Folse,  became  the  owner,  on  January  8, 1885,  by  an  act  of  exchange 
between  herself  and  Honors,  of  the  undivided  half  of  the  property 
which  had  been  purchased  by  him. 

Through  this  act  C.  Numa  Folse  and  his  wife  became  joint  owners 
of  the  plantation. 

In  the  act  of  exchange  the  indebtedness  due  by  Honors  Folse  to 
the  heirs  of  Pngh  was  referred  to,  and  Mrs.  Oville  Truxillo  (Mrs. 
Nnma  Folse)  assumed  to  pay  the  same. 

In  Jane,  1893,  Mrs.  W.  B.  Ratliff,  one  of  the  original  vendors,  filed 
8  suit  in  the  District  Court  for  Assumption  on  three  of  the  notes,  in 
which,  ignoring  Mrs.  Numa  Folse's  connection  with  the  property  or 
the  debt,  she  sued  O.  W.  Folse  and  the  heirs  of  Honors  Folse  (the 
death  of  the  latter  being  alleged)  via  ordinariUi  praying  for  judg- 
ment in  solido  against  all  the  parties ;  for  the  recognition  and  enforce- 
ment of  the  special  mortgage  and  vendor's  privilege. 

0.  Numa  Folse  confessed  judgment,  and  judgment  was  entered  up 
against  him  on  the  9th  of  June,  1898,  in  conformity  to  the  prayer  of 
the  petition ;  but  the  legal  delays  not  having  at  that  time  expired  as 
against  the  heirs  of  Honors  Folse,  the  case  went  over  as  to  them. 
At  a  subsequent  term,  these  heirs  having  been  cited  and  the  delays 
having  then  expired,  judgment  was  rendered  against  them,  ordering 
the  property  to  be  sold  to  pay  the  debt,  and  ordering  each  of  them 
to  pay  his  virile  share  of  any  deficiency  in  the  price.  Both  of  these 
judgments  have  become  final. 

On  the  11th  of  December,  1893,  a  writ  of  ft.  fa.  was  issued  in  the 
suit,  in  which  the  two  judgments  were  rendered,  directed  to  the 
sheriff  of  the  parish  of  Assumption,  ordering  him  that  by  seizure 
and  sale  of  the  property,  real  and  personal,  rights  and  credits  of  O. 
Numa  Folse  and  the  heirs  of  Honors  Folse  (naming  them) ,  he  cause 
to  be  made  the  amount  of  the  judgments  rendered  <*  to  satisfy  a 
judgment  lately  rendered  against  the  said  C.  N.  Folse  et  al.,  in  the 


12  SUPREME  COURT  OF  LOUISIANA. 


Truxillo  vs.  Delaune  et  al. 


Twentieth  Judicial  District  Court  of  the  parish  of  Assumption,  in 
favor  of  Mrs.  Elizabeth  B.  Ratliflf,  wife  of  W.  B.  Ratliflf." 

Under  this  writ  the  sheriff  seized  in  itr  entirety,  the  property  on 
which  the  special  mortgage  and  vendoi-s  privilege  rested,  and 
under  this  seizure  he  adjudicated  the  same  at  public  sale,  after  ad- 
vertisement, to  Onile  Delaune,  one  of  the  defendants  herein,  on  the 
27th  of  January,  1894. 

The  purchaser  took  possession  on  the  29th  of  the  same  month  of 
the  plantation,  but  Mrs.  Folse  continued  to  reside  in  the  dwelling 
house  and  to  occupy  the  adjacent  yards  and  enclosures. 

On  the  24th  of  February,  1894,  the  present  plaintiff  sued  out  a 
writ  of  injunction  by  which  the  purchaser  was  prohibited  from  in  any 
way  interfering  with  her,  she  declaring  herself  to  be  in  possession  of 
one  undivided  half  of  the  property. 

The  grounds  for  the  injunction  are : 

That  the  sale  made  by  the  sheriff  to  Delaune  was  (so  far  as  she  is 
concerned)  an  absolute  nullity;  that  she  was  not  a  party  to  the  pro- 
ceedings or  judgment  in  the  matter  in  which  the  writ  issued ;  that  it 
directed  the  seizure  and  sale  of  the  property  of  her  husband  and  of 
the  heirs  of  Honor6  Folse,  and  not  the  seizure  and  sale  of  her  prop- 
erty, and  that  in  attempting  to  seize  and  sell  the  undivided  half  of 
the  plantation  which  she  owned,  and  of  which  she  was  in  possession, 
the  sheriff's  acts  were  dehors,  the  orders  of  the  court,  ultra  vires, 
utterly  illegal  and  unwarranted  and  in  violation  of  her  rights  of 
ownership  and  possession ;  that  she  never  gave  her  consent  to  said 
proceedings  and  sale,  but  constantly  protested  against  the  same,  and 
the  sale  as  to  her  undivided  half  was  an  absolute  nullity  and  should 
be  so  decreed  and  she  so  prayed. 

2.  That  throughout  said  illegal  and  void  proceedings  the  plaintiff 
in  the  suit  in  which  the  sale  took  place,  the  sheriff  and  the  defend- 
ant Delaune  acted  tortiously,  maliciously  and  wrongfully,  with  intent 
to  injure  the  present  plaintiff,  with  full  knowledge  of  all  the  nullities 
in  the  proceedings — in  bad  faith  and  with  the  design  of  depriving 
her  of  the  property  by  undue  means  and  without  due  process,  and 
she  expressly  charges  Delaune  to  be  a  purchaser  in  bad  faith. 

8.  That  at  the  time  of  the  suit  and  of  the  sale  her  half  of  the  prop- 
erty was  unaffected  by  any  claim  of  the  plaintiff,  Mrs.  Ratliff,  against 
the  defendant  in  the  suit  brought  by  her  (No.  3066),  as  the  notes  de- 
clared upon  by  her  were  at  that  time  prescribed  and  barred  by  the 
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prescription  of  five  years  and  ten  years,  as  to  all  the  parties  to  said 
suit  except  as  to  her  husband,  C.  Nama  Folse,  and  that  neither  she 
nor  her  property  conld  be  boand  for  the  debts  of  her  hnsband ;  that 
the  failure  of  the  defendants  to  plead  said  prescription  did  not  and 
conld  not  affect  her  rights,  and  that  she  was  entitled  to  invoke  and 
did  invoke  the  same. 

Delaone,  after  pleading  the  general  issue,  admitted  his  purchase 
of  the  property  in  its  entirety  at  the  sheriff's  sale,  and  alleged  that 
all  the  proceedings  which  led  up  to  the  sale,  and  the  sale  itself,  were 
legal  and  valid.  Alleging  injury  from  the  injunction,  he  reconvened, 
praying  that  in  dissolving  the  same  judgment  might  be  rendered  in 
his  behalf  against  the  plaintiff  and  the  sureties  on  the  bond  for 
twenty-five  hundred  dollars — five  hundred  dollars  of  the  same  being 
due  for  attorney's  fees. 

Mrs.  Ratliff  pleaded  the[general  issue  and  maintained  the  legality 
of  her  proceedings  and  of  the  sale  made  therein. 

The  District  Judge  rendered  judgment  in  favor  of  the  defendants, 
against  the  plaintiff,  dissolving  the  injunction,  with  three  hundred 
dollars  damages  for  attorney's  fees,  and  decreeing  the  defendant  to 
be  legal  owner  of  the  property  purchased  by  him,  and  quieting  him 
in  the  possession  of  the  same. 

The  plaintiff  appealed,  and  defendant  has  filed  a  motion  to  amend 
the  judgment  by  increasing  the  amount  of  the  damages  for  attor- 
ney's fees  to  ,  five  hundred  dollars,  and  asking  judgment  for  the 
rental  of  the  house  occupied  by  plaintiff,  and  the  value  of  com  and 
hay  taken  and  disposed  of  by  her. 


I 

The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  In  his  opinion  the  District  Judge  stated  that 
Delaune,  under  the  evidence,  stood  before  the  court  as  a  purchaser 
in  good  faith  utterly  untrammeled  by  any  understanding  or  arrange- 
ments between  other  parties  prior  to  or  at  the  time  of  the  sale ;  that 
the  issues  before  him  would  have  to  be  passed  on  from  that  stand- 
point, and  that  consideration  of  the  relations  of  the  other  parties 
inter  se  was  irrevelant,  and  unnecessary  to  be  disposed  of.  We  find 
no  error  in  his  so  holding. 

Delaune  being  a  purchaser  in  good  faith  we  proceed  to  examine 
the  questions  of  law  before  the  court.     Was  the  plaintiff,  Mrs.  Will-  > 
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iam  B.  liatliff,  aathorized  legally  to  proceed  against  the  property 
mortgaged,  ignoring  the  transfer  of  a  portion  of  the  same  to  Mrs. 
Nnma  Folse,  subsequently  to  the  granting  of  the  mortgage,  and 
ignoring  her  being  in  possession  thereof? 

A  person  who  bnys  property  affected  by  a  recorded  mortgage  con- 
taining the  clause  de  nan  alienando  is  legally  bound  and  held  to  know 
that  the  holder  of  the  mortgage  claim  is  entitled  under  that  clause, 
in  case  of  default  of  payment,  to  enforce  his  rights  as  if  the  original 
owner  still  held  the  property,  and  to  know  that  in  so  doing  no  notice 
need  be  given  to  him.  The  fact  that  the  subsequent  purchaser  may 
have  personally  assumed  payment  of  the  mortgaged  debt  does  not 
affect  the  mortgagee's  rights  if  he  elects  not  to  accept  the  assump- 
tion of  the  debt. 

This  statement,  as  a  general  proposition  of  law,  needs  no  citation 
of  authorities  in  support  of  it.  We  have  next  to  see  whether  there 
was  any  special  circumstance  in  this  particular  case  which  would 
take  it  out  ^f  the  general  rule. 

The  first  fact  connected  with  the  proceedings  to  which  our  atten- 
tion has  been  directed  is  that  at  the  time  of  the  institution  of  the 
suit  of  Mrs.  Ratliff,  Honors  Folse,  one  of  the  mortgagors,  was  dead. 
Did  that  fact  impair  the  mortgagee's  rights  springing  from  the 
clause  mentioned?  That  question  is  not  anew  one;  it  has  been  sev- 
eral times  asked  and  answered  by  this  court  in  the  negative.  See 
Boguille  vs.  Faille,  1  An.  205 ;  Lavillebeuvre  vs.  Heirs  of  Frederic, 
20  An.  874;  Aillet  vs.  Henry,  2  An.  146;  Rowly  vs.  Rowly,  2  An. 
209;  Dupuy,  Curator,  vs.  Bemiss,  2  An.  509;  McCalop  vs.  Fluker's 
Heirs,  12  An.  551;  Randolph  vs.  Heirs  of  Chapman,  21  An.  486; 
Walmsley,  Executor,  vs.  Levy,  Executrix,  and  Levy,  Executrix,  vs. 
Raines,  Sheriff  (consolidated),  36  An.  226. 

Were  those  rights  waived  or  impaired  by  the  mortgagor's  pro- 
ceeding via  ordinaria  instead  of  via  executivat 

In  Levy  vs.  Lake,  48  An.  1085,  we  affirmed  the  principle  an- 
nounced in  Bienvenue  vs.  Insurance,  83  An.  218,  in  which  the  court 
said: 

''The  holder  of  a  mortgage  importing  confession  of  judgment  is 
authorized .  by  law  to  proceed  by  executory  process  against  the 
debtor's  property,  and  we  can  not  see  how  any  of  his  mortgage 
rights  can  be  restricted  by  a  judgment  of  a  competent  court  con- 
demning his  debtor  personally  to  pay  the  debt,  and  recognizing  the 
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mortgage  rights.  We  underBtand,  on  the  contrary,  that  by  such  a 
jadgment  the  rights  of  the  creditor  are  enlarged  instead  of  being 
curtailed  or  abridged."  These  decisions  we  think  nnqnestionably 
correct. 

Did  the  fact  that  the  property  was  seized  and  sold  under  a.  writ  of 
Jl./a.,  instead  of  a  special  writ  of  seiznre  and  sale,  have  any  effect 
opon  the  legality  and  validity  of  the  sale?  We  think  not.  It  is  true 
that  a  writ  of  fl,  fa.  shonld  not  and  conld  not  legally  issue  in  enforce- 
ment of  a  judgment  against  a  succession,  so  as  to  authorize  the 
aheriff  holding  the  writ  to  seize  generally  the  property  rights  and 
credits  of  the  succession,  independently  of  any  question  as  to  whether 
payment  of  the  judgment,  or  the  debt  evidenced  by  it,  was  secured 
by  mortgage  or  privilege  on  particular  property ;  but  objections  to 
such  a  writ  in  the  matter  of  the  seizure  of  succession  property  are 
leveled,  not  at  the  form  of  the  writ,  but  at  the  action  of  the  sheriff 
under  it.  If  creditor's  rights  are  secured  by  recognized  mortgage 
on  special  property — by  a  judgment  which  would  authorize  the 
seizure  and  sale  of  the  property  under  a  writ  specially  directed  to 
that  effect — ^the  debtor  can  find  no  just  ground  of  complaint  in  the 
fact  itself  that  the  court's  authorization  to  seize  and  sell  was  broader 
than  it  was  justified  to  give,  if  the  actual  seizure  and  sale  made 
under  the  writ  fell  inside  of  the  particular  seizure  and  sale  which 
the  judgment  warranted.  This  question,  like  the  former  ones  sub- 
mitted, has  been  judicially  passed  upon.  See  Levy  vs.  Lake  (just 
cited) . 

It  is  contended  that,  granting  that  the  judgment  obtained  by  Mrs. 
Ratliff  could  be  legally  enforced  through  and  under  writ  of /I. /a., 
two  writs  were  necessary  to  bring  about  a  seizure  and  sale  of  the 
property  ii^  controversy,  inasmuch  as  there  were  two  different  Judg- 
Tnents  entered  in  the  suit.  It  is  maintained  that  the  execution  of 
«ach  judgment  should  have  been  supported  by  separate  writ. 

The  demand  of  the  plaintiff  was  a  single  one ;  the  two  mortgagors 
were  made  parties  defendant — C.Numa  Folse  personally,  and  Honors 
Folse  through  his  heirs.  The  unity  or  singleness  of  the  demand  was 
not  broken  by  the  fact  that  the  case  was  ^^  tried  ^^  at  different  times, 
as  to  the  different  defendants.  When  judgments  were  finally  ob- 
tained against  defendants  in  exact  conformity  to  the  prayer  of  the 
plaintiff,  the  case  stood  quoad  its  execution  as  if  the  different  judg- 
ments had  been  rendered  at  one  and  the  same  time.     All  parties 
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were  bound  by  the  judgments  precisely  as  they  would  have  been  had 
the  proceedings  terminated  in  a  single  judgment.  In  both  judgments 
the  mortgage  was  recognized  on  the  entire  property  and  ordered  to 
be  enforced. 

It  is  advanced  as  a  ground  for  the  nullity  of  the  sale  of  the  prop- 
erty, so  far  as  the  undivided  half  of  the  property  was  concerned 
which  belonged  to  Honor6  Folse,  and  which  was  sold  to  Mrs.  C. 
Numa  Folse,  that  the  notes  upon  which  Mrs.  Ratliff  declared  were^ 
quoad  Honors  Folse  and  his  heirs,  prescribed  when  she  instituted 
her  suit  and  that  the  present  plaintiff  is  entitled  to  invoke  prescrip- 
tion though  not  pleaded  by  the  debtor  and  his  heirs  on  their  own 
behalf. 

The  present  suit  does  not  involve,  as  it  stands  before  us,  any  ques- 
tion other  than  the  validity  and  legality  of  the  sale  made  in  execu- 
tion of  Mrs.  Ratliff' s  judgment.  There  is  no  issue  as  to  any  personal 
indebtedness  of  the  plaintiff  or  of  the  heirs  of  Honor6  Folse,  and  no 
contest  over  the  proceeds  of  the  sale. 

Was  the  sale  as  made  legally  authorized  to  be  made?  If  the  entire 
property  was  legally  subject  to  execution  under  the  judgment  against 
O.  Numa  Folse,  the  amount  for  which  it  was  sent  to  sale  becomes 
immaterial  in  so  far  as  the  title  of  a  purchaser  was  concerned.  The 
title  would  pass  under  a  thousand  dollar  judgment  as  completely  as 
for  a  five  thousand  dollar  judgment,  if  the  proceedings  were  other- 
wise admittedly  legal.  We  do  not  think  that  the  question  of  the 
personal  liability  of  Honor6  Folse  and  his  heirs  on  the  notes  given 
by  him  and  his  brother  plays  any  part  in  the  determination  of  the 
legality  of  the  sale  made  in  this  case. 

It  is  undoubtedly  true  that  the  mortgage  granted  by  Honor6  Folse 
on  the  property  purchased  by  him  viewed  from  the  standpoint  of  an^ 
accessory  obligation  supporting  his  own  personal  liability  would  fall 
if  that  personal  liability  were  extinguished,  but  viewed  as  an  accessory 
obligation  supporting  O.  NumaFolse's  personal  obligation  it  would  be 
held  in  force  so  long  as  the  latter' s  obligation  was  in  full  force.  A 
person  can  consent  independently  of  any  personal  obligation  on  his 
part  that  his  property  be  mortgaged  for  the  debt  of  another  (Civil 
Code,  3296).  When  so  given  the  obligation,  whose  continued  ex- 
istence is  essential  under  Art.  3286,  Civil  Code,  to  the  continued 
existence  of  the  mortgage,  is  that  of  the  debtor  whose  debt  it  secures. 
Honors  Folse  consented  that  his  property  be  mortgaged  not  only  Uy 
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secure  his  own  debt,  but  to  secure  that  of  his  joint  purchaser.  The 
debt  of  the  latter  is  conceded  to  be  still  alive  and  we  need  look  no 
farther  for  the  purposes  of  this  suit.  The  pergonal  indebtedness  of 
the  brothers  was  joint,  but  the  mortgage  securing  each  debt  covered 
the  whole  property  and  was  indivisible.  Bagley  vs.  Tate,  10  Robinson, 
46;  Chaffraix  &  Agar  vs.  Packard  et  al.j  26  An.  177;  Stewart,  Hyde 
&Go.  vs.  Madame  Baard,  23  An.  411;  Walmsley  vs.  Levy,  86  An. 
226;  Lallande  vs.  McRea,  16  An.  193;  Hughes,  Administrator,  vs. 
Patterson,  23  An.  680;  Lee  vs.  Packard  et  al.,  26  An.  397. 

Plaintiff  argues  that  to  maintain  the  sale  in  this  case  woald  be  to 
justify  the  sale  of  her  property  to  pay  the  debt  of  her  husband,  which 
would  be  in  violation  of  express  law. 

The  plaintiff  did  not  bind  her  property  for  the  debt  of  her  hus- 
band— she  purchased  it  after  the  property  was  mortgaged  by  the  per- 
son then  owning  for  the  debt  of  her  husband.  When  she  bought  she 
did  ao  cum  onere — the  creditors'  rights  to  foreclose  and  make  available 
his  mortgage  were  not  in  the  slightest  degree  affected  by  the  after 
acquisition  of  the  property  by  the  wife — especially  so  under  the 
clause  de  non  alienando. 

We  are  of  the  opinion  that  the  proceedings  in  the  case  were  regular, 
and  that  the  adjudication  vested  a  legal  title  in  the  defendant,  De- 
laune.    We  see  no  reason  to  amend  the  judgment. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  be  and  is  hereby  affirmed. 


No.  11,676. 
Jos.  Palmer  vs  E.  C.  Hightower. 

The  proof  not  disclosing  an  intention  on  the  part  of  the  detendants  either  to  de- 
fraud their  creditors  or  to  give  an  unfair  preference  to  some  of  them,  the 
judge  of  the  District  Court  was  authorized  to  dissolve  the  attactiment. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
Barksdale,  J. 


John  A.  Richardson  for  Plaintiff  and  Appellant. 


McClendon  &  Seals  for  Defendant  and  Appellee. 
2 
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,     The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  case  of  attachment,  which  was  dissolved  in 
the  court  of  first  instance,  and  from  the  decree  dissolving  the  plain- 
tiff's writ  he  has  appealed,  other  grounds  being  set  up  as  incidental 
to  the  relief  sought  by  the  attachment. 

In  this  court  the  defendant  and  appellee  filed  an  answer  request- 
ing an  increased  allowance  of  damages,  so  that  our  judgment  would 
give  them  twenty- five  hundred  dollars  in  lieu  of  the  one  hundred 
and  fifty  dollars  awarded; 

The  amount  sued  for  is  twenty -five  hundred  dollars,  represented 
by  three  notes  for  the  amounts  of  eight  hundred  and  forty -one  dol- 
lars and  sixty -six  cents,  eight  hundred  and  forty- nine  dollars  and 
ninety -nine  cents,  and  eight  hundred  and  fifty  eight  dollars  and 
thirty-three  cents,  respectively,  an  open  account  of  fifty  dollars  and 
a  claim  for  rent.  For  th^  last  item  a  writ  of  provisional  seizure 
issued,  about  which  there  is  little  or  no  controversy. 

Preliminarily  the  defendants  tendered  an  exception  of  prematurity, 
which  was  directed  against  the  note  for  eight  hundred  and  forty -nine 
dollars  and  ninety -nine  cents  and  the  one  for  eight  hundred  and  fifty - 
eight  dollars  and  thirty -three  cents  that  went  to  maturity  after  the 
§uit  was  filed;  and  the  attachment  having  been  dissolved  this  excep- 
tion was,  of  course,  sustained,  the  writ  of  provisional  seizure  not 
appertaining  to  the  premature  obligations. 

The  answer  of  defendants  is  a  general  denial,  accompanied  with 
a  reconventional  demand  for  a  debt  of  one  hundred  and  forty-five 
dollars  and  eighty -five  cents  and  twenty -five  hundred  dollars 
damages,  the  amount  of  the  open  account  being  specially  pleaded  in 
compensation  of  plaintiff's  demand  for  rent. 

The  judgment  was  in  favor  of  the  plaintiff  for  one  hundred  and 
twenty  dollars  rent,  less  a  credit  of  fifty- five  dollars  and  fifteen 
cents,  sustaining  the  writ  of  provisional  seizure ; .  and  in  the  further 
sum  of  eight  hundred  and  forty -one  dollars  and  sixty -six  cents,  non- 
suiting demand  on  the  two  notes  not  due. 

It  was  in  favor  of  the  defendant  on  his  reconventional  demand  for 
the  sum  of  one  hundred  and  fifty  dollars  damages,  in  addition  to  the 
aforesaid  credit,  and  dissolving  his  attachment  with  costs. 

On  the  score  of  the  attachment  the  testimony  is  brief. 

It  shows  that  prior  to  the  first  of  July,  1808,  plaintiff  was  con- 
ducting a  livery  stable  in  the  town  of  Homer,  in  the  parish  of  Olai- 
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borne,  and  that  the  two  defendants  had  a  lot  of  mules  which  they 
operated  in  the  building  of  levees  and  working  on  railroads.  About 
that  date,  plaintiff  made  a  sale  of  his  business  to  the  defendant,  1n- 
chisiye  of  his  stock ;  and  the  defendants  thereafter  continued  the  busi- 
ness at  plaintiff's  old  stand,  renting  his  stable  for  the  remainder  of 
the  year.  That  on  or  about  the  Ist  of  December  of  that  year  de- 
fendants purchased  the  only  competing  livery  business  in  the  town, 
and  operated  both  stables  up  to  the  1st  of  January,  1894 ;  and  at 
that  date  they  concentrated  all  of  their  stock  and  vehicles  at  the 
stable  they  had  purchased,  and  the  plaintiff  resumed  business  at  his 
own  premises,  having  declined  to  lease  to  the  defendants  for  the 
current  year.  That  shortly  prior  to  the  maturity  of  the  first  note, 
one  of  the  defendants  called  upon  the  plaintiff  to  ascertain  whether 
he  would  want  his  money — stating  that  if  they  (defendants)  paid  the 
note  'Hhey  would  have  to  sell  some  mules."  That  plaintiff  replied 
"  that  he  would  need  some  money  about  the  1st  of  January,  and  to 
go  ahead  and  sell  the  mules."  That  after  one  of  the  defendants  had 
carried  off  for  sale  some  of  the  mules  the  other  '<  inquired  of  the 
plaintiff  what  amount  he  would  (be  compelled)  to  have  and  (wanted 
to  know)  if  he  was  going  to  push  them;"  and  that  **  plaintiff  told 
him  he  only  wanted  a  few  piundred  dollars  to  pay  some  accounts 
around  town,  and  would  let  them  go  on  with  the  other."  That  im- 
mediately after  this  conversation  one  of  the  defendants  went  to 
Sbreveport  with  a  lot  of  mules  and  disposed  of  two,  and  returning 
home  with  the  remainder  of  the  lot  notified  the  plaintiff  of  the  result. 
That  on  the  10th  of  January  following,  one  of  the  defendants  started 
for  an  adjoining  parish  with  a  lot  of  mules  for  sale,  and  plaintiff  ob- 
taining a  writ  of  attachment  had  the  lot  of  mules  and  other  property 
seized. 

With  regard  to  the  foregoing  statement  there  is  practically  no  con- 
troversy. 

But  the  contention  of  plaintiff's  counsel  is  that,  notwithstanding 
one  of  the  defendants  admitted  having  realized  two  hundred  and 
forty  dollars  from  the  sale  of  mules  in  Shreveport,  he  declined  to  pay 
over  the  proceeds ;  and  that,  when  subsequently  other  mules  were 
sent  ont  of  the  jurisdiction  of  the  court,  he  had  a  right  to  presume 
defendant's  intention  to  have  been  fraudulent  and  sue  out  an  attach- 
ment. On  the  other  hand  the  defendants,  in  their  answer,  specifi- 
cally aver  that  '*  the  allegations  of  the  plaintiff's  petition,  on  which 
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the  writ  of  attachment  issued,  are  false,"  and  the  principal  averment 
is  that  the  acts  complained  of  were  intended  <<to  defrand  their 
creditors  or  give  an  undue  preference  to  some  of  them." 

That  the  test  6t  the  truthfulness  of  an  affidavit  for  an  attachmefHt 
under  Code  of  Practice,  Art.  240,  Nos.  4  and  5,  is  that  the  act  com- 
plained of  was  per  8e  fraudulent,  or  was  intended  to  defraud  creditors, 
or  to  give  an  unfair  preference  to  some  of  them. 

In  confirmation  of  the  truthfulness  of  his  affidavit  the  plaintiff  in- 
troduced a  witness  who  stated  that  about  the  date  of  the  attachment 
he  held  a  conversation  with  one  of  defendants  about  plaintiff's  claim, 
in  which  he  said  '<  plaintiff  had  not  come  up  to  his  contract,  and  they 
were  not  going  to  pay  him  until  he  did;"  and  made  other  similar 
statements  indicative  of  an  intention  to  avoid  the  payment  thereof. 
This  evidently  occurred  on  the  day  the  attachment  was  issued,  be- 
cause that  witness  said:  <'  Something  was  said  about  the  attachment 
being  out  He  said  he  thought  plaintiff  was  not  treating  him  right. 
That  he  was  trying  to  beat  (them)  out  of  (their)  stock,"  etc.  And  he 
subsequently  admits,  on  his  cross-examination,  that  ^'this  conversa- 
tion took  place  about  9  o'cl  ;ck  at  night,  and  the  stock  was  attached 
about  6  o'clock  the  same  evening."  Hence  this  statement  could 
have  exercised  no  possible  influence  over  the  attachment  issued 
previously,  or  have  served  as  any  justification  of  a  seizure  under  the 
writ,  in  an  adjoining  parish  on  the  following  day. 

One  of  the  defendants  explains  that  he  did  not  get  the  cash  for  the 
mules  he  sold  in  Sbreveport,  but  an  order  that  was  to  be  paid  on  his 
personal  presentation  to  the  drawee  in  Shreveport.  And  not  only 
did  that  condition  make  it  necessary  for  him  to  present  that  order, 
but  other  conditions  required  his  presence  there.  That  the  attach- 
ment was  sued  out  on  the  Wednesday  following  his  interview  with 
the  plaintiff  on  Saturday ;  the  following  day  being  Sunday  and  Monday 
being  a  legal  holiday,  there  was  no  opportunity  for  him  to  have  col- 
lected his  order,  and  for  that  reason  he  could  not  have  paid  to  the 
plaintiff  the  proceeds  of  the  sale  of  the  mules  prior  to  the  attach* 
ment.  He  says :  '<  I  returned  Tuesday  night  and  the  attachment  was 
served  Wednesday  evening  about  6  o'clock." 

He  states  that  he  had  no  recollection  of  telling  Denman  (plaintiff's 
witness)  that  he  did  not  intend  to  pay  plaintiff  at  all,  but  did  tell  him 
that  he  did  not  intend  paying  plaintiff  ^'when  some  one  else  held  the 
note,"  another  party  having  given  him  notice  that  he  held  the  note. 
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He  farther  states  that  he  had  no  intention  of  beating  the  plaintiff 
ont  of  his  claim.  Says  he:  ''I  coald  have  done  so  very  easily.  I 
made  no  effort  to  keep  the  teams  that  were  ont  from  being  attached." 
He  says  the  object  of  the  trip  to  Rnston  *<was  to  sell  mnles  to  pay 
off  the  plaintiff,"  etc. 

The  testimony  of  all  the  witnesses  points  in  one  direction  and  is 
in  strict  accord  with  the  statements  quoted  from  the  evidence  of  the 
defendants,  and  it  wholly  fails  to  make  ont  a  case  of  frand  against 
them.  Indeed,  we  take  it  to  be  clear  from  the  evidence  that  the 
defendants  made  one  sale  of  mules,  and  attempted  to  make  another, 
under  the  belief  that  plaintiff  had  expressed  his  willingness  that  they 
might  make  snch  sales  for  the  purpose  of  realizing  means  to  make  a 
partial  payment  on  his  first  maturing  note.  And  the  statement  is 
not  controverted  that  defendants  had  been  notified  that  their  notes 
were  in  other  hands  than  that  of  the  plaintiff  prior  to  the  time  the 
defendants  had  collected  their  old  orders  for  the  price  of  the  mules. 

It  is  equally  clear  that  plaintiff,  in  suing  out  the  attachment,  acted  in 
good  faith  in  the  supposed  exercise  of  his  legal  rights,  though  upon 
insufficient  evidence  to  maintain  same;  and,  consequently,  his 
attachment  was  dissolved  with  only  nominal  damages. 

The  cause  was  tried  and  decided  in  the  low«r  court  by  the  judge  of 
the  vicinage,  who  saw  and  heard  the  witnesses,  and  our  examination 
and  appreciation  of  the  testimony  in  the  record  brings  our  minds  to 
the  same  conclusion  that  he  reached. 

This  is  not  a  case  for  the  allowance  of  any  other  than  actual 
damages  in  favor  of  the  defendants  for  the  temporary  inconvenience 
they  suffered  by  the  seizure  of  their  property  under  the  writ  of  at- 
tachment. 

Judgment  affirmed. 


47      21 
4T  1311 


No.  11,687. 
The  Parish  Boabd  of  School  Directors  vs.  City  of  Shrbveport. 

The  aFerment  of  the  petition  being  that  a  municipal  corporation  had  annually 
leTied  and  collected  a  tax  for  school  purposes,  and  thereafter  budgeted  and 
appropriated  same  for  those  purposes;  and  during  a  long  series  of  years  made 
disbursements  therefrom  for  such  purposes;  but  subsequently  declined  to 
make  further  disbursements  therefor  on  the  ground  that  the  municipality  had 
DO  power  under  its  charter  to  leyy  such  a  tax,  and  the  further  averment  being 
that  the  Parish  Board  of  School  Directors  are  entitled  to  demand  of  and  to  re- 
ceive from  the  mnnioipallty  the  funds  thus  actually  levied,  collected  and  de- 
posited in  the  treasury— such  petition  discloses  a  cause  of  action. 
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APPEAL  from  the  First  District  Oouri,  Parish  of  Oaddo. 
Taylor,  J. 


T,  C.  Barret  and  Leonard  A  Thatcher  for  Plaintiffs  and  Appellants. 


M.  8,  Jones,  City  Attorney  for  Defendant  and  Appellee. 
Wise  &  Hemdon  of  counsel. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiff  prosecutes  this  appeal  from  a  judgment  of 
the  District  Court  sustaining  the  defendant's  exception  of  no  cause 
of  action  and  dismissing  its  suit. 

As  this  exception  puts  at  issae  the  sufficiency  of  the  allegations 
of  the  petition  to  justify  a  judgment  in  plaintiff's  favor  in  case  same 
were  substantiated  by  proof  on  the  trial,  we  must  examine  and 
analyze  them  in  order  to  test  the  correctness  of  the  judgment  sus- 
taining the  exception. 

The  representations  of  plaintiff 's  petition  are,  that  tfye  defendant 
is  indebted  to  it  in  the  full  sum  of  five  thousand  five  hundred  and 
fifty  dollars  and  seventy-five  cents,  with  interest  from  various  dates 
mentioned  during  twelve  years,  from  1880  to  1892,  inclusive,  for 
this,  viz. : 

That  during  said  twelve  years  the  defendant,  through  its  council 
and  officers,  appropriated  for  school  purpoises,  annually,  the  various 
amounts  set  forth  in  a  schedule  that  is  annexed  to  the  petition;  and 
that  the  appropriations  so  made  were  duly  placed  on  the  city 
budgets,  and  adopted  and  published  annually  during  the  aforesaid 
period. 

That  the  amounts  so  appropriated  were,  during  said  period,  an- 
nually collected  by  the  defendant,  by  means  of  an  ad  valorem  tax  on 
all  property  within  the  limits  of  the  city  of  Shreveport,  duly  paid  by 
the  tax- payers  of  said  city;  and  that  from  that  source  such  amounts 
came  annually  into  the  treasury  of  the  city. 

That  when  said  amounts  so  annually  appropriated  and  collected 
came  into  the  city  treasury  they  constituted  a  fund  that  was  conse- 
crated to  school  purposes,  which  could  not  be  legally  diverted 
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to  other  purposes,  and  that  it  was  entitled  to  receive  snch  amounts, 
in  foil,  from  said  city,  to  be  by  it  employed  and  ased  for  the  benefit 
of  the  public  schools. 

That  it  has  received  from  the  defendant  portions  of  the  aforesaid 
soms  of  money  thus  collected,  leaving  the  remainder  dne  as  claimed 
herein. 

That  the  entire  amount  so  appropriated  and  collected  by  said 
city,  less  the  amount  of  payments  made,  should  be  now  in  the  city 
treamry  to  1  he  credit  of  the  public  school  fund^  and  should  be  paid  over 
to  the  petiti€mer. 

That  a  considerable  portion  of  the  amount  so  appropriated  is 
now  in  the  city  treasury,  and  that  a  considerable  amount  thereof  has 
been  unlawfully  misapplied  by  the  said  city  to  purposes  other  than 
those  for  which  it  was  appropriated  and  collected. 

That  the  mayors  and  comptrollers  for  said  city,  and  every  mem- 
ber of  the  various  city  councils  in  office  during  the  aforesaid  period 
of  time,  are  indebted  to  the  plaintiff  in  solido  with  the  city  for  the 
amounts  so  appropriated  and  collected. 

But  the  prayer  of  the  petition  is  for  citation  to  the  city  of  Shreve- 
port  alone,  and  for  judgment  against  it  for  five  thousand  five  hun  - 
dred  and  fifty  dollars  and  seventy -five  cents,  commanding  it ''  to  pay 
ever  to  petitioner  any  amount  now  in  the  city  treasury  to  the  credit  of 
the  school  fund,^^ 

Aside  from  the  declaratory  part  of  the  petition  the  averment  is 
that  the  entire  amount  of  money  thus  appropriated  and  collected, 
less  payments  made,  should  be  in  the  city  ^treasury  at  this  time,  to 
the  credit  of  the  school  fund ;  and  that,  while  a  considerable  portion 
thereof  has  been  misapplied  by  defendant  to  other  purposes,  yet  a 
considerable  portion  thereof  is  now  in  the  city  treasury  to  the  credit 
of  that  fund. 

The  ground  taken  by  defendant's  counsel  is,  that  the  imposition  of 
a  tax  for  the  maintenance  and  support  of  free  public  schools  has  not 
been  conferred  upon  the  city  of  Shreveport  by  charter,  which,  alone, 
is  the  source  and  measure  of  its  power.  And  this  view  being  enter- 
tained by  the  judge  a  quo,  he  held  that,  under  its  charter,  the  de- 
fendant was  without  authority  to  impose  the  tax  in  question,  '<and 
there  being  no  authority  granted  in  the  city  charter  for  the  imposi- 
tion and  collection  of  a  tax  for  school  purposes,  it  follows  that  these 
taxes  and  their  donation  to  plaintiff  were  wholly  unauthorized,  null 
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and  void,  and  conferred  no  right  upon  the  Board  of  School  Directors 
to  compel  their  payment  by  a  jadgment  of  this  court.  It  is  there- 
fore ordered  that  the  exception  of  no  cause  of  action  be  sustained 
and  the  suit  dismissed." 

It  seems  quite  evident  that  our  learned  brother  of  the  District 
Bench  has  transposed  plaintiff's  cause  of  action  and  placed  effect  in- 
stead  of  cause.  This  suit  not  being  one  to  coerce  the  defendant  to 
levy  and  collect  a  school  tax,  there  is  no  question  of  its  corporate 
power  and  authority  to  make  a  levy  or  collection  involved.  But, 
inasmuch  as  the  allegation  is  that  the  defendant  has  already  levied, 
collected  and  appropriated  a  tax  for  school  purposes,  and  now  re- 
fuses to  pay  over  the  balance  of  the  fund  on  hand,  notwithstanding 
various  payments  have  been  made  out  of  same,  it  is  difficult  to  see 
what  the  power  of  the  defendant,  under  its  charter,  in  respect  to  the 
levy  and  collection  of  the  tax,  has  to  do  with  the  cause  of  action. 

It  may  be  conceded  for  the  argument  that  the  city  was  altogether 
without  authority  to  levy  or  collect  the  tax  in  question ;  but  having 
already  levied  and  collected  it,  the  plaintiff  has  undoubtedly  the 
right  to  institute  suit  for  its  recovery  for  school  purposes.  For- 
sooth, a  tax  that  has  been  illegally  or  unwarrantably  collected  does 
not  confer  on  the  municipality  the  right  to  appropriate  and  use  the 
fund  collected  at  will. 

The  allegation  of  the  petition  is  that  by  ordinances  regularly 
adopted,  the  defendant  annually  levied  a  school  tax,  and  caused 
same  to  be  collected  and  deposited  in  her  treasury;  and  that  same 
has  been  annually  appropriated  to  school  purposes,  and  partially 
disbursed  for  such  purposes.  But  that  plaintiff  is  now  met  by  the 
defendant's  objection  to  make  any  further  disbursements  for  school 
purposes,  for  the  reason  that,  under  the  city  charter,  the  defendant 
possessed  no  authority  to  levy  and  collect  the  tax  at  all. 

In  our  conception  it  is  of  no  consequence  that  the  city  charter 
conferred  no  such  authority  to  levy  and  collect  the  tax.  The  taxes 
have  been  collected.  The  people  have  paid  them  without  objection. 
The  authority  to  tax  is  an  accomplished  fact.  The  funds  are  in  the 
treasury  and  already  destined  to  school  purposes.  This  fund  is  a  quasi^ 
trust  in  defendant's  hands,  for  the  use  and  benefit  of  the  plaintiff. 

Accepting  this  interpretation  of  the  plaintiff's  allegations,  we  think 
its  petition  discloses  a  cause  of  action,  and  that  the  judgment  ap- 
pealed from  is  erroneous. 
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It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed  and  annulled ;  and  it  is  farther  ordered  that  the 
cause  be  reinstated  and  remanded  for  trial — the  defendant  being 
taxed  with  cost  of  appeal,  those,  of  the  lower  court  to  await  final 
judgment. 


No.  11,677. 
W.  W.  Brown  vs.  A.  K.  Clingman. 

The  prescription  of  one  year  provided  for  in  Art.  35»6,  Civil  Code,  commences  to 
ran  from  the  date  of  the  dHmages  sustained  by  the  act  complained  of. 

The  prescription  is  not  uninterrupted  until  the  plaintiff  can  get  sutflcient  evidence 
to  maintain  his  suit. 

A  PPEAL  from  the  Third  District  Court,  Parish   of  Claiborne. 
iTl    BaTk9daley  J. 

McClendon  &  Seals  for  PlaintifiP  and  Appellant. 


J.  A,  Richardson^  J.  E,  Moore  and  /.  W.  Holbert  for  Defendant  and 
Appellee. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  plaintiff  sued  the  defendant  to  recover  the 
sum  of  nine  thousand  nine  hundred  and  thirty -one  dollars  and 
ninety-six  cents  for  the  'destruction  of  his  hotel  and  furniture  by 
fire.  The  petition  <'  alleges  that  in  the  summer  of  1889  said  A.  K. 
Clingman  set  fire  to  and  caused  fire  to  be  set  to  a  house  on  the  south 
side  of  the  public  square  in  the  town  of  Homer,  which  house 
was  burned ;  that  said  house  was  one  of  several  wooden  buildings — 
all  in  a  row,  close  to  each  other;  that  the  entire  row  of  buildings 
was  also  destroyed  by  the  same  fire  at  the  same  time ;  that  across 
the  street  from  said  row  of  buildings  was  one  owned  and  occupied 
by  your  petitioner  as  a  hotel,  and  known  as  the  Brown  Hotel ;  that 
■aid  hotel  was  also  burned  and  consumed  by  the  same  fire,  and  at 
the  same  time;  that  the  burning  of  said  hotel  was  the  actual, 
immediate,  direct  and  proximate  result  of  the  action  of  said  Cling- 
man in  setting  fire  to  the  house  on  the  south  side  of  the  public 
square."     The  act  of  Clingman,  the  defendant,  is  characterized  as 
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» 

^^onlawfal,  wanton  and  malicioaB."  There  was  judgment  for  de- 
fendant in  the  lower  conrt,  from  which  the  plaintilf  appealed. 

In  this  court  the  prescription  of  one  year,  under  Art.  3536,  Civil 
Code,  is  pleaded  by  defendant  against  the  demand  of  plaintiff.  The 
fire  occured  July  27,  1889.  This  suit  was  filed  May  16,  1894,  more 
than  one  year  after  the  damage  was  sustained. 

The  plaintiff  contends  that  the  prescription  only  begins  to  run 
from  a  knowledge  of  the  act  complained  of,  and  refers  to  the  case 
of  Byrnes  &  Co.  vs.  Creditors,  33  An.  198.  In  that  case  the  confes- 
sion of  judgment,  the  act  complained  of,  was  filed  on  the  25th 
of  April,  1879,  when  the  plaintiff  attempted  to  enforce  it.  It  had 
no  existence  until  filed,  and  it  was  only  from  this  date  that  prescrip- 
tion could  commence. 

The  prescription  is  not  interrupted  until  the  plaintiff  can  gather 
sufficient  evidence  to  warrant  the  bringing  of  the  suit. 

The  plaintiff,  in  his  testimony,  says:  **I  believed  defendant  had 
the  town  burned,  or  caused  it  to  be  burned,  and  I  yet  believe  it  as 
firmly  as  I  believe  the  sun  shines.  I  was  satisfied  of  this  in  my 
mind,  and  have  been  ever  since  the  fire.  *  *  *  j  believe  that 
defendant  had  the  town  burned — not  from  any  actual  knowledge  or 
proof,  but  from  the  manner  in  which  he  talked  to  me  about  it.  I  did 
not  find  out  until  about  February  or  first  day  of  March,  this  year. 
Anybody  would  swear  that  he  burned,  or  caused  the  burn.  The  first 
time  I  saw  the  document  attached  to  deposition,  purporting  to  be  a 
sworn  statement  of  John  Dwyer,  was  in  June  of  1894.  *  *  *  It 
was  in  April  that  I  discovered  the  evidence,  but  I  was  satisfied 
of  the  facts  before  that.  The  reason  I  did  not  bring  the  suit  sooner 
is,  I  did  not  have  any  one  by  whom  I  could  prove  the  facts." 

The  plaintiff 's  suit  was  filed  after  the  confession  of  one  Dwyer, 
implicating  defendant  in  the  burning  of  the  town,  and  from  this  date, 
it  is  urged,  prescription  should  commence  to  run. 

The  article  of  the  Code  on  which  the  plea  of  prescription  is  based 
says  it  begins  to  run  from  the  time  the  damage  was  sustained. 
Mestier  vs.  New  Orleans,  Opelousas  &  Great  Western  Railroad 
Company,  16  An.  354;  Hotard  vs.  Railway  Company,  36  An.  450; 
Gardiner  vs.  Succession  of  Scherer,  31  An.  527. 

The  damage  to  plaintiff,  if  caused  by  act  of  defendant,  was  sns- 
tained  on  the  date  of  the  fire.     And  plaintiff's  testimony  shows  that 
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he  believed  defendant  did  the  act,  bat  at  the  time  he  did  not  have 
soffieient  proof  of  the  fact,  and  waited  until  the  proof  could  be  ob- 
tained. 

The  prescription  pleaded  must  prevail. 

Judgment  ai&rmed. 


No.  11,672. 

Statb  ex  rbl.  J.  Thomas  Waller  vs.  J.  R.  Fowler,  Justice  op 

THE  Peace. 

The  supervisory  control  of  the  Supreme  Court  over  Inferior  tribunals  extends  to 
the  examination  of  the  proceedings  in  an  unappealable  case,  and  if  it  appears 
that  a  justice  of  the  peace  has  rendered  a  judgment  against  the  relator  without 
Chiving  him  a  hearing,  or  In  a  case  where  he  has  no  jurisdiction  over  the  person 
of  the  defendant,  who  does  not  appear  and  answer  the  demand,  the  judgment 
thus  rendered  will  be  annulled. 

The  action  of  nullity  Instituted  by  the  relator  does  not  prevent  the  application  to 
this  court  for  relief  in  the  exercise  of  its  supervisory  jurisdiction  over  Inferior 
tribunals. 

A  PPLICATION  for  a  Writ  of  CertiaraH. 
Kidd  &  Van  Hook  for  Relator. 


Respondent  in  propria  persona. 


The  opinion  of  the  court  was  deliyered  by 

McEnsry,  J.  This  is  an  application  for  a  writ  of  certiorari  SLgaiuBt 
the  defendant,  justice  of  the  peace,  who  rendered  a  judgment  in  an 
unappealable  case  against  the  defendant,  who  was  a  resident  of  the 
pariah  of  Union,  and  the  justice's  court  bad  jurisdiction  only  in  the 
ward  in  which  it  was  located  in  Jackson  parish. 

The  relief  sought  by  relator  is  based  on  the  supervisory  jurisdic- 
tion of  this  court. 

In  acswer  to  the  preliminary  order,  the  respondent  justice  has  sent 
A  certified  copy  of  the  proceedings  in  the  case  to  this  court.  From 
them  we  learn  that  the  defendant  and  relator  was  a  resident  of  Union 
parish,  and  judgment  was  rendered  against  him,  without  a  hearing, 
33  be  was  never  cited,  and  made  no  appearance.    The  suit  was  com- 
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menced  by  attachment,  and  under  the  jad^ment  his  property  was 
sold  and  the){.  /a.  returned  satisfied  by  the  constable.  The  defend- 
ant, after  the  rendition  of  the  jadii^ment,  brought  a  suit  in  the  jus- 
tice court  to  annul  the  same. 

The  supervisory  jurisdiction  of  this  court  over  inferior  tribunals 
extends  to  the  examination  of  the  proceedings  in  an  unappealable 
case,  and  if  it  appears  that  the  magistrate  has  rendered  a  judg- 
ment agaiust  the  relator,  without  giving  him  a  hearing,  or  in  a  case 
where  he  has  no  jurisdiction  over  the  person  of  the  defendant,  who 
does  not  appear  and  answer  the  demand,  the  judgment  thus  ren- 
dered will  be  annulled  and  avoided.  Montague  vs.  Coquillon,  35 
An.  1101.  The  action  of  nullity  instituted  by  the  relator  does 
not  prevent  the  application  to  this  court  for  relief  in  the  exercise  of 
our  supervisory  control  over  the  justice's  court. 

The  relator  was  bound  to  appear  in  that  court  in  order  to  have  the 
judgment  declared  a  nullity.  lu  the  suit,  the  justice  reaffirmed  his 
original  judgment  under  which  the  property  was  sold. 

We  have  held  that  an  action  to  annul  a  judgment  will  not  interfere 
with  the  defendant's  right  of  appeal.  Oockfidd  vs.  Tourres,  24  An. 
168. 

The  relator  had  the  right  to  institute  an  action  of  nullity,  and  we 
do  not  think  by  the  exercise  of  this  right  he  has  barred  himself  from 
the  other  remedy,  the  application  to  this  court  for  a  writ  of  cer' 
tiorari. 

The  judgment  against  defendant  and  relator  was  an  absolute 
nullity. 

It  is  therefore  ordered  that  the  relief  prayed  for  be  granted,  and 
the  judgment  complained  of  be  declared  null,  void  and  of  no  efiPect. 


No.  11,606. 
State  of  Louisiana  vs.  Hbnby  Kinq. 

Byldence  of  preTlous  threats  is  inadmissible  in  evidence  when  no  overt  act  of  the 

deceased  against  the  accused  has  been  established. 
Threats  alone  do  not  constitute  an  overt  act. 

APPEAL  from  the  Eleventh  District  Oourt,  Parish  of  St.  Landry. 
PerrauU^  J. 

3f .  J.  Cunningham,  Attorney  General,  and  R.  Lee  Garland,  Acting 
District  Attorney,  for  Plaintiff,  Appellee. 
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E.  P.  Veazie  and  Jb^n  N,  Ogden  for  Defendant,  Appellant. 


The  opinion  of  the  conrt  was  delivered  by 

McEnery,  J.  The  accased  was  indicted  for  mnrder,  tried  and 
convicted  of  manslaughter.     He  appealed. 

An  assignment  of  errors  has  been  filed  that  the  record  does  not 
Bhow  that  the  accnsed  was  arraigned. 

He  was  arraiicned,  but  inadvertently  this  fact  was  omitted  from 
the  record.  It  has  been  supplied,  and  the  record  completed  since 
the  filing  of  the  transcript. 

We  find  one  bill  of  exception  in  the  record,  taken  to  the  ruling  of 
the  judge  in  excluding  testimony  as  to  previous  threats  of  deceased 
against  accused. 

The  bill  is  as  follows : 

''  The  State,  in  placing  its  case  before  the  jury,  introduced  as  wit- 
nesses Tete  Williams  and  Sam  Dupre,  who  stated  that  defendant 
was  the  aggressor  in  the  fatal  difficulty.  When  defendant  opened 
his  case  he  put  at  issue  the  correctness  of  this  testimony,  and 
took  the  position  that  he  had  the  right  to  show  who  was  the  aggressor 
at  the  time  of  the  fatal  conflict,  and  to  this  end  had  the  right  to  show 
recent  threats  made  against  him  by  the  deceased,  and  called  Mariah 
Greenfield  for  the  sole  purpose  of  proving  said  recent  threats,  and 
to  show  by  them  who  was  the  aggressor  in  the  fatal  encounter  only, 
and  to  maintain  his  plea  of  self-defence.  But  his  Honor,  the  pre- 
siding judge,  excluded  said  evidence  on  the  ground,  viz. :  Because 
the  evidence  showed  conclusively  and  beyond  any  doubt  that  the 
deceased  made  no  act  or  hostile  demonstration  toward  the  accused, 
and  because  the  evidence  showed  conclusively  and  beyond  doubt 
that  the  defendant  was  the  aggressor;  in  fact,  that  he  grabbed  and 
stabbed  the  deceased  as  he  went  through  the  door  of  the  store 
opening  on  the  gallery.  It  was  further  shown  that  deceased  re- 
mained in  said  store  quite  awhile  to  avoid  the  accused,  and  was 
attempting  to  go  home  when  killed. 

^'It  was  further  shown  that  accused  had  posted  himself  at  that  door 
a  short  time  prior  to  the  homicide.  That  he  had  stated  about  an 
hour  prior  to  the  homicide  that  he  would  kill  the  deceased  if  he  had 
to  remain  there  at  the  store  until  morning.  This  state  of  facts  was 
not  attempted  to  be  denied,  except  by  testimony  of  accused,  and  the 
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court  could  not  admit  evidence  of  threats  in  the  teeth  of  poaitive 
proof  that  defendant  was  the  aggressor,  and  that  deceased  had  made 
no  overt  act  or  hostile  demonstration  at  the  time  his  life  was  so 
ruthlessly  taken." 

The  rule  is  so  well  established  that  previous  threats  of  deceased 
against  accused  are  inadmissible  in  evidence,  unless  an  overt  act  or 
hostile  demonstration  of  the  deceased  against  the  accused  has  first 
been  established,  that  it  is  scarcely  necessary  to  cite  authorities. 
Wharton,  Sec.  757;  State  vs.  Ford,  87  An.  448;  State  vs.  Labuzan, 
87  An.  489;  State  vs.  Janvier,  87  An.  644;  State  vs.  Kervin,  87  An. 
782;  State  vs.  Jackson,  87  An.  896;  State  vs.  Brooks,  89  An.  817; 
State  vs.  Wilson,  48  An.  840;  State  vs.  Oosgrove,  42  An.  768;  State 
vs.  Ohristian,  44  An.  960;  State  vs.  Harris,  45  An.  848;  State  vs. 
Stewart,  45  An.  1164;  State  vs.  Ernest  Beck,  46  An.  1421;  State  vs. 
Adam  Green,  46  An.  1622. 

From  the  facts  stated  in  the  bill  it  appears  that  the  deceased  had 
made  no  demonstration  whatever  against  the  accused,  and  that  the 
witness  was  put  on  the  stand  to  prove  threats,  and  '^to  show  by  them 
who  was  the  aggressor  in  the  fatal  encounter  only  and  to  maintain 
his  plea  of  self  defence." 

Threats  alone  do  not  constitute  the  overt  act. 

Judgment  affirmed. 


No.  11,643. 
Statb  of  Louisiana  vs.  Sam  Madison. 

The  trial  Judge  had  authority  to  excuse  a  Juror,  before  he  had  been  sworn,  on  ac- 
count of  the  condition  of  his  health. 

The  court  acts  upon  the  statement  of  the  judge,  whose  signature  imparts  force 
to  the  bill. 

Proof  that  the  defendant  had  been  admitted  to  bail  was  irrelevant  and  properly 
excluded. 

The  question  was  not  necessarily  leading,  and  therefore  not  ground  sufficient  to 
annul  the  verdict. 

The  testimony  sought  to  be  elicited  by  the  question  was  in  rebuttal,  and  therefore 
permissible. 

Although  the  witness  did  not  remember  all  that  was  said  by  defendant  in  his  con- 
fession, his  testimony  was  admissible. 

When  no  objection  was  interposed  to  the  admissibility  of  the  evidence,  proof  of 
the  fact  that  no  improper  influence  was  brought  to  bear  on  the  accused  is  not 
an  essential  prior  to  the  proof  of  the  confession. 

A  PPEAL  from  Fifth  District  Court,  Parish  of  Ouachita. 
-^    Potts,  J. 
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State  YS.  Madison. 

M,  J.  Ounninghanij  Attorney  General,  and  J,  P.  MadUonj  District 
Attorney,  for  Plaintiff  and  Appellee. 


E.  r.  Lamkin  for  Defendant  and  Appellant. 


The  opinion  of  the  conrt  was  delivered  by 

Breaux,  J.  The  accused  was  indicted  for  murder  and  convicted 
of  manslaughter.  He  appeals  from  the  verdict  of  the  jury  and 
sentence  of  the  court. 

The  first  bill  of  exceptions  assigns  as  error  that  a  tales  juror, 
without  sufficient  cause,  was  excused  from  serving  on  the  jury. 

The  records  disclose  that  he  had  been  sworn  on  his  voir  dire  and 
examined  by  the  prosecuting  officer,  and  then  turned  over  to  the 
accused  to  be  examined,  who  replied  that  he  had  no  question  to 
propound. 

At  that  state  of  the  proceedings  the  tales  juror  stated  that  he  was 
just  recovering  from  severe  illness  and  could  not  serve  if  it  necessi- 
tated his  being  locked  up  during  the  night.  It  was  at  the  time  8 
o'clock.  The  juror  had  not  been  accepted.  The  jury  had  not  been 
empaneled.  There  were  seven  or  eight  witnesses  in  the  case.  The 
judge  concluded  that  the  case  could  not  be  tried  and  verdict  re- 
turned to  enable  the  juror  to  escape  from  the  confinement  he  appre- 
hended on  account  of  his  health. 

The  trial  judge  must  have  some  discretion  in  determining  the 
qualification  of  jurors. 

His  ruling  in  excusing  a  juror  on  account  of  the  condition  of  his 
health,  before  he  has  been  accepted  and  sworn,  is  not  ground  to 
annul  the  verdict,  unless  it  is  shown  that  there  was  error  committed 
to  the  prejudice  of  the  rights  of  the  accused. 

The  statement  of  the  trial  judge  in  the  second  bill  of  exception 
refutes  completely  the  position  assumed  by  the  defendant.  The  in- 
cident of  the  trial  complained  of  was  not  at  all  relevant  or  material 
to  the  issue  of  the  case.  Moreover,  the  judge  denies  that  he  made 
the  remark  to  the  jury  attributed  to  him. 

"  The  Supreme  Oourt  in  considering  a  bill  of  exception  accepts  and 
acts  upon  the  statement  of  the  judge,  whose  signature  alone  imparts 
force  to  the  bill.  Defendant  must  either  stand  upon  the  bill  as  signed 
by  the  judge  or  he  has  no  bill  at  all."    State  vs.  Moore,  38  An.  66. 
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In  the  third  bill  of  exception  the  defendant  asBigns  as  error  that  he 
was  not  permitted  to  prove  that  a  preliminary  examination  had  been 
held  and  the  testimony  of  witnesses  reduced  to  writing,  and  that  an 
order  had  been  made  by  the  committing  jadge  admitting  the  accused 
to  bail. 

The  trial  judge's  statement,  made  part  of  the  bill,  is : 

^'  I  allowed  the  counsel  for  the  defendant  to  prove  that  the  papers 
in  the  preliminary  examination  were  lost,  and  offered  to  allow  him 
to  introduce  secondary  evidence  of  their  contents.  Counsel  stated 
that  the  only  part  that  he  desired  to  prove  was  that  the  judge  who 
had  conducted  the  preliminary  examination  had  admitted  the  ac- 
cused to  bond.  This  evidence  I  rejected  as  irrelevaat  to  the  issue  in 
the  case."     The  ruling  was  correct. 

The  fourth  bill  of  exceptions  assigns  as  error  the  ruling  of  the 
court  in  permitting  a  question  which  was,  it  is  urged,  leading  in  form. 
Further,  that  the  plaintiff  had  closed  its  case,  and  that  the  defendant 
also  had  closed  when  the  State  sought,  ostensibly  in  rebuttal,  to  prove 
by  a  witness,  who  had  been  previously  sworn  on  behalf  of  the  State, 
a  confession. 

The  objection  was  that  it  was  not  in  rebuttal,  and  that  the  witness 
could  not  relate  the  substance  of  the  confession. 

The  question  propounded  in  point  of  form  is  in  a  sense  leading,  bat 
it  is  not  so  objectionable  as  to  necessitate  the  setting  aside  of  the 
verdict. 

Mr.  Wharton,  in  his  work  on  Criminal  Evidence,  9th  Ed.,  p.  454, 
announces  that  ordinarily  the  allowance  of  a  leading  question  is  at 
the  discretion  of  the  court. 

*'At  the  same  time  when  it  appears  that  by  undue  liberty  in  this 
respect  justice  has  suffered  and  a  conviction  unjustly  obtained,  a 
new  trial  will  be  granted." 

Nothing  in  the  trial  ^'suggests  that  justice  has  suffered  and  a  con- 
viction unjustly  obtained." 

The  defendant's  further  objection  was  that  the  testimony  sought 
by  the  question  was  not  in  rebuttal. 

The  narrative  of  the  bill  leads  only  to  one  inference — that  is,  that 
the  plea  of  self-defence  was  interposed  and  that  the  prosecuting 
officer  was  attempting  to  negative  the  fact  that  the  deceased  was 
armed  with  a  knife;  in  rebuttal  of  defendant's  testimony  (that  he 
was  armed). 
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The  objection  of  the  defendant  that  the  witness  who  testified  about 
a  confession  did  not  remember  so  as  to  state  the  snbstance  of  what 
he  said  is  not  sustained  by  the  answer  of  the  witness  as  stated  in  the 
bill  of  exception  npon  which  the  accused  relies. 

He  testified  to  the  substance  of  what  the  accused  said,  and  added 
if  anything  else  was  said  he  did  not  remember  it. 

«A  confession  by  a  person  charged  with  a  crime  is  not  necessarily 
inadmissible  because  the  person  to  show  it  was  made  testifies  that  he 
does  not  remember  all  the  confession,  but  only  some  of  the  partic- 
nlar  points  thereof."     State  vs.  Thomas,  28  An.  827. 

Counsel  for  the  defendant  urges  in  argument  that  no  confession 
should  be  admitted  in  evidence  unless  it  is  shown  to  have  been  made 
Yolantarily. 

It  does  not  appear  that  the  accused  raised  any  objection  to  the 
admissibility  of  the  evidence  and  that  he  asked  to  have  it  excluded 
from  the  consideration  of  the  jury. 

This  question  was  considered  in  the  case  of  the  State  of  Louiiana 
78.  Davis,  34  Au.  352,  and  the  ruling,  we  think,  disposes  of  the  point 
argued  in  the  pending  case. 

We  conclude  that  the  rulings  of  the  District  Court  were  correct. 

Judgment  affirmed. 


No.  11,678. 
J.  M.  Womack  vs.  E.  Fudikab. 

The  suit  was  brougbt  to  recover  damages  for  an  alleged  mallcioasproseoutlon. 

Tbe  merchant  returned  the  price  he  had  received  f*r  goods  sold.  The  buyer 
bound  himself  to  return  them.  They  were  delivered  ouly  about  eight  months 
afterward,  and  a  short  time  after  the  defendant  had  originated  a  prosecution. 

TsK  Verdici  of  Two  Juries.— In  the  pending  case  a  Jary  decided  for  the  de- 
fendant. 

Without  assigning  any  reason  the  District  Judge  granted  a  new  trial. 

Tbe  second  jury,  after  the  second  trial,  found  for  the  defendant; 

The  findings  of  facts  by  two  Juries  must  have  some  weight. 

BcsDEsr  OF  Proof.— The  harden  is  on  the  plaintiff  to  prove  both  the  want  of  prob- 
able cause  for  the  prosecution  against  him  and  malice  on  the  part  of  the 
defendant. 

InL^iKE  TO  Ix-JURE  ACCUSED.— The  facts  from  which  malice  Is  found  ought  to 
be  such  as  to  satisfy  a  reasonable  mind  that  the  defendant  had  no  ground  to 
originate  the  prosecution  but  his  desire  to  injure  the  accused. 

ir»vicE  OF  COL'NSEL.— The  defendant  sought,  received  and  acted  upon  the  advice 
of  counsel.  Tliis  affords  strong  evidence  that  the  prosecution  was  entered 
into  in  good  faith  and  without  malice. 
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While  to  constitute  the  false  pretence  against  an  accused  for  obtaining  money 
under  false  pretences,  the  pretence  must  relate  to  past  events  or  existing  facts, 
the  same  limitation  and  definition  as  to  state  of  facts  does  not  always  prevail 
when  the  suit  Is  for  damages  for  an  alleged  prosecution. 

There  Is  high  authority  In  support  of  the  position  that  the  prosecutor  may 
act  upon  appearance,  and  if  the  apparent  facts  are  such  that  a  discreet 
and  prudent  person  would  be  led  to  the  belief  that  the  accused  had  com- 
mitted a  crime,  he  will  not  be  liable  In  a  malicious  prosecution,  although 
it  may  turn  out  that  the  accused  was  Innocent.  8  Otto,  p.  187;  Greenleaf,  Vol. 
2,  p.  416, 10th  Ed. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Madison  J  J,  ad  hoc, 

Qarrett  dr  MunhoUand  for  Plaintiff,  Appellant : 
The  ase  of  criminal  process  to  enforce  a  civil  claim  is  an  intolerable 
abuse  even  when  the  claim  exists.  Malice  may  be  inferred  from 
want  of  probable  cause.  The  wanton  and  causeless  injury  of  an 
individual  is  in  itself  a  malicious  act.  Connell  vs.  Michel,  6  An. 
678;  American  Digest  (1893),  p.  8108,  Nos.  35,  87,  38. 


Fred.  O.  Hudson  for  Defendant,  Appellee : 
Probable  cause  depends  not  upon  the  facts  as  they  existed  at  the 
time,  but  upon  the  honest  and  reasonable  belief  of  the  party 
prosecuting.  2  Qreenleaf  on  Evidence,  Sees.  449,  455;  10  An. 
587;  12  An.  53,  832;  40  An.  874;  Oarnier  vs.  Bernard,  45  An. 
1265. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff,  a  farmer,  sues  the  defendant,  a  mer- 
•chant,  for  damages  for  an  alleged  malicious  prosecution. 

His  grievance  upon  which  he  bases  his  claim  consists  in  that  he 
bought  goods  of  the  defendant  merchant  amounting  to  about  sixty 
dollars,  including  a  barrel  of  syrup,  for  which  he  paid  eight  dollars. 

A  week  or  two  after  he  had  bought  these  goods,  he  came  from  his 
home  to  Monroe,  a  distance  of  about  fourteen  miles. 

He  brought  with  him  in  a  flask  a  sample  of  the  syrup  to  see  if  the 
defendant  would  take  it  back,  as  it  was  of  inferior  quality. 

The  defendant  consented  to  take  it  back  and  returned  the  eight 
dollars  to  the  plaintiff.  The  latter  at  the  time  promised  to  return 
the  syrup. 
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An  order  to  deliver  the  syrup  to  Wilson  Tillman  was  handed  to 
the  plaintifiP,  and  by  him  it  was  sent  to  Tillman,  who  had  ordered 
the  defendant  to  send  him  a  half  barrel  of  syrup. 

The  plaintiff  testifies  that  Tillman  refused  to  receive  the  syrup. 

In  October,  1892,  he  was  arrested  under  defendant's  charge  of 
liaving  obtained  money  under  false  pretences. 

After  hearing,  he  was  committed  to  the  District  Court  by  the  Dis- 
trict Judge,  acting  in  the  capacity  of  a  committing  magistrate. 

There  was  no  indictment,  on  the  charge,  found  by  the  grand  jury. 

The  defendant  denies  that,  in  making  the  charge,  he  was  actuated 
by  malice,  and  that  he  acted  without  probable  cause. 

He  and  witnesses,  summoned  by  him,  testified  that  there  had  been 
delays  and  failure  on  the  part  of  the  plaintiff  to  comply  with  the 
agreement  to  return  the  syrup ;  that  he  had  refused  to  avail  himself 
of  the  opportunity  offered  to  him  to  deliver  the  syrup;  and,  finally, 
that  he  threateningly  sent  away  the  one  to  whom  it  was  to  be  de- 
livered, so  that  he  was  afraid  to  go  back. 

In  September  the  defendant  addressed  a  letter  to  the  plaintiff,  in 
which  he  expressed  surprise  at  defendant's  failure  to  deliver  the 
cyrup. 

The  October  following,  upon  the  advice  of  counsel,  defendant's 
alBdavit  was  made. 

A  short  time  subsequent  the  plaintiff  delivered  the  syrup.  It  was 
sold  by  the  defendant,  and  the  buyer  testified  that  it  was  good  syrup. 

The  plaintiff  was  not  at  any  time  under  arrest. 

After  he  had  been  notified  of  the  charge  he  was  directed  by  the 
ofQcer  to  appear  before  the  committing  magistrate. 

The  case  was  tried  before  a  jury. 

The  judge  of  the  District  Oourt,  who  was  the  committing?  judge  at 
the  preliminary  trial,  granted  a  new  trial,  the  jury  having  found  a 
verdict  for  the  defendant. 

At  the  second  trial  also,  the  verdict  was  for  the  defendant. 

THE  OBOUNDS  OF  BELIEF    THAT  A  FELONY    HAD    BEEN    COMMITTED. 

From  the  judgment  of  the  court  based  on  the  last  verdict  the 
plaintiff  appeals. 

Upon  the  state  of  facts  proved,  the  defendant  assumed  that  a  fel- 
ony had  been  committed. 

It  is  well  settled  that  to  sustain  the  defendant's  defence  of  a  suit 
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against  bim  for  damages  for  an  alleged  malicious  prosecution,  the 
grounds  of  belief  must  be  such  as  would  influence  the  mind  of  a 
reasonable  person.  The  question  is  not  whether  the  accused  wa» 
guilty,  but  the  belief  of  the  prosecutor  as  to  his  guilt. 

Probable  cause  for  instituting  a  criminal  prosecution,  Mr.  Hilliard 
on  Torts  states,  ''  is  such  a  state  of  facts  known  to  and  influencing  the 
prosecutor  as  would  lead  a  man  of  ordinary  caution  and  prudence^ 
acting  conscientiously,  impartially,  reasonably  and  without  preju- 
dice,  upon  the  facts  within  the  parties'  knowledge,  to  believe  and  en- 
tertain an  honest  and  strong  suspicion  that  the  person  accused  i^ 
guilty." 

Two  juries  have  found  that  the  state  of  facts  was  such  as  to  create 
the  belief  of  guilt;  they  must  have  concluded  that  the  representations 
of  the  plaintiff  and  the  circumstances  under  which  the  price  was  re- 
turned were  of  such  a  character  as  to  lead  the  defendant  to  believe 
that  the  plaintiff  was  guilty  of  obtaining  money  under  false  pre- 
tences. 

ADVICE   OF   COUNSEL. 

Moreover,  the  defendant  acted  upon  the  advice  of  counsel  learned 
in  law.  The  record  discloses  that  he  placed  the  facts  before  his 
counsel  and  acted  upon  his  opinion. 

In  argument  before  this  court  counsel,  after  having  reviewed  the 
facts,  stated  that  he  acted  under  his  guidance.  This  was  also  hi9 
statement  as  a  witness  in  the  lower  court. 

It  therefore  appears  that  the  disclosure  of  the  defendant  to  his 
counsel  was  not  misleading  and  that  the  facts  were  not  withheld  from 
him. 

Mr.  Oooley,  in  his  valuable  work  on  Torts,  2d  Ed.,  p.  212,  says,. 
*'  that  when  the  complainant  places  all  the  facts  before  his  counsel, 
and  acts  upon  his  opinion,  proof  of  the  facts  makes  out  a  case  of 
probable  cause. 

^<  The  advice  must  be  that  of  a  person  accepted  and  licensed  by 
the  courts  as  one  learned  in  the  law  and  competent  to  be  adviser  te 
clients  and  to  the  courts." 

Mr.  Qreenleaf  announces  in  terms  more  broad  than  necessary  te 
sustain  the  judgment  of  the  District  Court  that  if  the  party  '^  did 
not  withhold  any  information  from  his  counsel  with  the  intent  to  pro  - 
cure  an  opinion  that  might  operate  to  shelter  and  protect  him  against 
a  suit,  but  on  the  contrary,  if  he,  being  doubtful  of  his  legal  rights^ 
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<;on8iilted  learned  connsel  with  a  view  to  ascertain  them,  and  after- 
ward pnrsoed  the  course  pointed  oat  by  his  legal  adviser,  he  is  not 
liable  to  this  action,  notwithstanding  his  counsel  may  have  mistaken 
the  law."     Vol.  2.,  p.  415,  10th  Ed. 

In  Stewart  vs.  Sonneborn,  8  Otto,  p.  187,  a  similar  principle  was 
.announced. 

Judgment  affirmed. 


No.  11,682.  49    n| 

George  E.  Gilmer,  Under -Tutor,  vs.  Wm.  Winter  et  al.  *\  J? 


5t  1551 


Tamilt  Meetino.— a  family  meetlD^  authorized  tlio  tutor  to  borrow  an  amount  for 

the  use  and  benefit  of  his  minors. 
AuovJST  Loaned.— He  delivered  the  note,  secured  by  mortgage  on  property  of  his 

wards,  to  the  defendant,  from  whom  ho  borrowed  the  money,  for  an  amount 

considerably  less  than  he  was  authorized  to  borrow. 
Foreclosure  of  Mobtoage.— The  defendant  in  injunction,  who  was  plaintiff  in 

executory  proceedings,  sued  to  foreclose  his  mortgage. 
Injunction.— The  under-tutor  enjoined,  and  defends  on  the  ground  that  the  family 

meeting  was  not  lawfully  constituted. 
TniKD  Person.— The  court  finds  that  the  illegalities  alleged  can  not  affect  the 

holder  of  the  note. 
APPLICATION  OF  Funds  borrowed.— The  under-tutor  defends  on  the  further 

ground  that  the  lender  of  the  amount  borrowed  by  the  tutor  and  holder  of  the 

note  knew,  that  the  borrowed  money  was  to  be  applied  to  the  payment  of  the 

tutor's  individual  debts. 
The  court  hold's  that  proof  of  that  knowledge  falls,  and  the  lender  is  not  bound  to 

sec  to  the  judicious  application  of  the  money  borrowed  for  the  minors. 
Bate  of  Interest.— The  last  defence  is,  excessive  charge  of  Interest.    The  court 

dttdacted  the  amount  which  was  not  within  the  limits  of  legal  sanction,  and 

affirmed  the  judgment  for  the  remaining  principal,  with  elghtper  cent.  Interest 

from  the  date  of  the  note,  the  interest  being  separate  from  the  amount  deducted 

on  the  face  of  the  note. 

APPEAL  from  the  First  District  Court,  l^arish  of  Caddo, 
Taytor,  J. 

Leonard  &  Thatcher  for  PlaintifiP  and  Appellant. 


Wise  &  Hemdon  for  Defendants,  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.    The  defendant  in  the  executory  proceedings,  S.  J* 
2eigler,  made  a  note  payable  in  nine  months  from  date,  personally  and 
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as  tutor,  to  the  order  of  the  payees  and  endorsed  by  them;  the  pay- 
ment of  which  is  secured  by  morts^age  in  favor  of  W.  C.  Perrin  on 
the  Shady  Grove  plantation  in  the  parish  of  Bossier. 

The  family  meeting  authorized  the  tutor,  S.  J.  Zeigler,  to  cultivate 
the  plantation  during  the  year  1893  for  the  use  and  benefit  of  the 
minors  at  their  expense.  The  tutor  was  also  to  borrow  the  sum  of 
eight  thousand  dollars  for  the  use  and  benefit  of  the  minors,  for  the 
purpose  of  paying  taxes  and  cultivating  their  plantation. 

It  authorized  the  loan  to  be  made  on  the  most  favorable  terms  a» 
to  time,  interest  or  discount  that  said  tutor  can  procure. 

A  judgment  approved  the  recommendation. 

The  note  was  delivered  by  Zeigler,  tutor,  to  Wm.  Winter,  the 
holder,  who  gave  therefor  the  sum  of  six  thousand  six  hundred  and 
twenty-five  dollars  in  three  checks;  one  of  the  checks  was  for  one 
thousand  dollars,  which  was  handed  to  W.  O.  Perrin  in  presence  of 
Winter  immediately  after  the  loan. 

An  injunction  was  sued  out  by  the  under- tutor  of  the  minor 
children  on  the  following  grounds : 

That  the  order  obtained  by  the  tutor  ignored  some  of  the  relatives- 
of  the  minors  and  in  their  stead  members  not  relatives  were  ap- 
pointed ;  that  one  of  the  relatives  would  not  consent  to  mortgage 
the  property  of  the  minors.  He,  before  the  oath  was  administered 
to  the  members  of  the  family  meeting,  withdrew  and  the  creditor,. 
Perrin,  of  Zeigler  was  appointed. 

That  the  family  meeting  was  not  lawfully  constituted,  and  that 
the  illegality  carries  with  it  the  illegality  of  the  decree  of  homologa- 
tion. 

That  it  was  to  the  knowledge  of  the  lender,  before  handing  to  S> 
J.  Zeigler  the  money  for  the  note,  that  at  least  one  thousand  dollars 
was  to  go  to  the  creditor,  Perrin,  in  payment  of  an  individual  in- 
debtedness of  the  tutor.  That  the  lender  in  no  event  can  recover 
from  the  minors  more  than  the  six  thousand  six  hundred  and 
twenty-five  dollars  loaned,  without  interest. 

THIRD   PERSONS  WITHOUT  NOTICB. 

In  so  far  as  relates  to  the  members  of  the  family  meeting,  it  has 
been  held  by  this  court,  in  several  decisions,  that  as  to  third  per- 
sons, without  notice  of  the  fact,  the  de]iberati3ns  are  not  null, 
althoagh  it  was  not  composed  of  the  nearest  relatives. 
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It  is  not  shown  that  the  member  notified,  who  left  shortly  before 
the  meeting  was  held,  and  after  informing  the  tntor  that  he  conld 
not  consent  to  mortgage  the  property  of  the  minors,  appeared  be- 
fore the  officers  in  answer  to  the  summons. 

In  his  absence  the  notary  holding  the  meeting  had  the  power  to 
appoint  a  friend  of  the  minors. 

The  member  appointed  is  a  good  citizen,  of  high  character  and  a 
friend  of  the  minors. 

The  validity  of  the  deliberations  is  not  affected  in  so  far  as  relates 
to  persons  who  have  acted  in  good  faith,  relying  npon  the  judgment 
of  the  court,  without  knowledge  of  an  intended  wrong,  if  wronp: 
was  intended  by  the  tutor  to  his  minor  children. 

The  law  has  entrusted  the  family  meeting  with  great  responsibil- 
ity, in  the  interest  of  minors;  the  necessity  of  mortgaging  their 
property  is  left  in  great  part  to  their  judgment. 

The  family  meeting  and  the  under-tutor,  who  is  plaintiff  in  the 
case  at  bar,  determined  that  a  mortgage  was  to  their  interest,  a  de  - 
termination  that  will  never  be  reached  by  conscientious  members 
without  being  thoroughly  convinced  that  it  is  to  the  interest  of  the 
minora  in  whose  behalf  they  are  called  upon  to  advise. 

Strangers  to  the  proceedings  are  protected  by  the  decree  approv-* 
ing  these  recommendations. 

In  Cane  vs.  Oawthorn,  82  An.  954,  the  court  cites  a  number  of 
authorities,  and  freely  quotes  from  them  in  support  of  the  cor- 
rectness of  the  propoposition  that  the  decree  of  homologation  was  a 
sufficient  protection  to  the  lender  of  the  money. 

The  utterances  of  this  court  since  are  entirely  in  harmony  with 
Cane  vs.  Cawthom. 

THB  APPLICATION  OF  THE  MONET  LOANED. 

The  plaintiff  complains  that  the  holder  of  the  note  knew,  at  the 
time  he  accepted  the  note,  that  at  least  one  thousand  dollars  of  the 
amount  handed  to  the  tutor  was  to  be  applied  by  him  to  the  payment 
of  his  individual  debt. 

The  evidence  does  not  establish  that  the  lender  of  the  money  knew 
that  it  was  to  be  applied  as  just  stated.  It  is  shown  that  he  handed 
a  check  to  the  tutor,  who  handed  it  to  his  creditor. 

The  lender  is  not  bound  to  see  to  the  judicious  application  of  the 
money.    Succession  of  Lavinia  Hickman,  18  An.  864. 
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THE  RATE   OP  INTEEEST. 

This  brings  ds  to  the  discussion  of -the  proposition  that  the  interest 
was  not  within  the  limits  of  previous  legal  sanction  and  that  the 
family  meeting  in  authorizing  the  tutor  to  borrow  the  amount  stated 
could  not  or  did  not  authorize  a  loan  at  the  rate  of  interest  charged. 

We  have  examined  a  number  of  authorities  bearing  upon  this 
point  and  have  not  found  one  in  which  sanction  was  given  to  a  loan 
at  such  rate  of  interest. 

In  the  case  of  Cane  vs.  Cawthorn,  32  An.  954,  the  rate  of  interest 
disclosed  by  the  evidence  was  twelve  per  cent. 

We  have  referred  to  the  original  pleadings  in  the  case  and  found 
no  complaint  whatever  regarding  the  rate  of  interest. 

The  petition  was  silent  upon  the  subject  and  it  was  not  an  issue. 

In  Martin  vs.  Sheriff  et  al.,  87  An.  764,  the  •*  family  meeting  spe- 
cially authorized  the  loan  with  interest  of  twelve  per  cent,  per 
annum." 

We  are  not  concerned  in  this  case  with  the  authority  vel  non  of  a 
family  meeting  to  give  sanction  to  a  loan  at  such  a  rate  of  interest. 
We  only  refer  to  the  fact  that  the  rate  was  approved  by  a  family 
meeting  and  that  it  presented  a  different  question  from  the  one 
under  discussion. 

There  is  nothing  in  the  recommendations  of  the  family  meeting 
before  us  to  justify  the  inference  that  their  object  was  not  to  pro- 
tect the  interest  of  the  minors. 

The  tutor  exceeded  his  powers  in  borrowing  money  at  such  rate. 
He  acted  for  the  minors  and  had  no  personal  right.  He  surely  was 
not,  without  recommendation  of  a  family  meeting,  authorized  to 
borrow  money  at  such  ruinous  rate  of  interest,  some  forty  per  cent. 

In  dealing  with  the  tutor  the  lender  knew,  or  he  should  have 
known,  that  the  former  had  no  power  to  borrow  money  at  such  a 
rate  of  interest. 

The  note  had  not  been  transferred  into  commerce;  it  had  no 
value ;  it  was  in  the  possession  of  the  maker  through  the  agency  of 
the  tutor,  and  did  not  come  to  the  lender  in  a  negotiation  from  the 
hands  of  a  third  person.  It  was  a  loan  to  the  minors;  the  interest 
could  not  exceed  the  conventional,  under  the  judgment  approving 
the  recommendations  of  the  family  meeting. 

Between  the  borrower  and  the  lender  the  interest  was  not  capital- 
ized. 
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There  was  no  transfer,  for  it  was  a  loan  to  the  minors  on  their 
sote  secnred  by  mortgage  at  an  ananthorized  rate  of  interest. 

Between  the  creditor  and  debtor  even  capitalized  interest  was  not 
allowed  onder  Act  of  March  20,  1886;  'Mt  had  in  view  the  sale  of 
notes  for  the  purpose  of  raising  money  and  nothing  more."  Crane 
Ts.  Beatty,  15  An.  329. 

If  the  subsequent  Act  of  1860,  relative  to  interest,  modifies  the 
effect  of  that  decision  as  an  authority  (in  regard  to  which  there  is  no 
necessity  of  expressing  an  opinion  in  this  case) ,  it,  the  act,  does  not 
protect  a  loan  .at  an  unauthorized  and  illegal  rate  of  interest. 

With  reference  to  the  eight  per  cent,  interest  the  note  bears  from 
Hiate. 

It  is  separate  from  the  amount  due  in  the  note. 

This  interest  was  not  usurious;  it  bears  on  the  amount  loaned. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  amended  by  reducing  the  amount  due  to  William 
Winter  by  S.  J.  Zeigler,  tutor,  from  eight  thousand  dollars  and  in- 
terest, pins  five  hundred  dollars  damages,  to  six  thousand  six  hun- 
-dred  and  twenty -five  dollars,  with  interest  at  the  rate  of  eight  per 
<;ent.  per  annum  from  the  10th  day  of  April,  1893;  as  amended  the 
judgment  is  aflQrmed  at  appellee's  cost. 


No.  11.640. 
Owen  Riedy  vs.  Mrs.  Amelia  Johnson,  Wife  of  Edward  Dillon. 

The  appeal  is  dismissed,  the  amount  involved  being  less  than  two  thousand  dol- 
lars. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    King,  J. 

Arthur  H,  Brown  and  Brown  &  Choate  for  Plaintifif  and  Appellee. 


James  B.  Roaaer,  Jr.,  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.     Plaintiff  is  the  holder  and  owner  of  two  promissory 
notes  for  two  hundred  and  fifty  dollars  each,  dated  July  27,  1891, 
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and  bearing  eight  per  cent,  interest  per  annam  from  date,  and 
secured  as  to  their  payment  by  mortgage  and  vendor's  privilege. 

In  foreclosing  his  mortgage  he  proceeded  via  executiva  and  had  the 
property  seized  on  which  his  mortgage  and  vendor's  privilege  rest. 

The  defendant  in  the  execatory  proceedings  appealed. 

Before  this  court  ;the  plaintiff  has  moved  to  dismiss  the  defend- 
ant's appeal  on  two  grounds : 

1.  Because  this  court  is  without  jurisdiction  rations  materim. 

2.  Becanse  the  certificate  of  the  clerk  of  the  District  Court  is  de* 
fective. 

The  first  ground  only  will  be  passed  upon  and  decided,  as  it  must 
result  in  a  dismissal  of  the  appeal.  There  is  no  necessity  of  con- 
sidering and  deciding  the  second  ground. 

The  amount  involved  is  five  hundred  dollars,  exclusive  of  interest, 
secured  by  mortgage  as  before  stated. 

This  court  is  without  jurisdiction,  and  the  appeal  must  be  dis- 
missed. 

The  appellant-s  appeal  is  dismissed  at  her  costs. 


No.  11,521. 
A.  J.  Vick  vs.  Louis  Volz,  Interdict, 

A  Tutor's  Aoknt.— a  tutor  of  an  interdict,  residing  in  a  foreif^n  country  and  regu- 
larly appofnted  by  the  law  of  his  domicile,  may  exercise  his  office  by  an  agent, 
or  attorney  in  fact  in  relation  to  the  defence  of  a  suit  for  a  partition. 

Under  the  civil  law  at  the  foreign  domicile  of  the  Interdict,  the  administration  o^ 
his  Interest  is  confided  to  a  tutor.  A  curator  ttd  hoe  appointed  to  represent  an> 
absentee  does  not  necessarily  waive  citation  by  filing  an  answer.  In  the  ab- 
sence of  an  issue  in  the  lower  court,  this  court  will  not  assume  that  the  auswes 
was  not  preceded  by  service  of  citation  and  petition. 

In  the  suit  for  a  partition  the  interdict  was  represented  by  the  agent  of  his  for- 
eign tutor.  The  interdict  was  therefore  before  the  court  in  those  prooeodings- 
and  contradictorily  with  him  judgment  was  pronounced. 

The  judgment  referred  the  parties  to  a  notary  to  complete  the  partition. 

A  curator  ad  hoCt  then  qualified,  represented  the  interdict. 

DoMiciLE.^The  domicile  of  the  curator  is  the  domicile  of  the  Interdict.  Civil  Code, 
Art.  37. 

The  laws  applying  to  tutors  apply  also  to  curators  of  interdicts.    Id.,  Art.  415. 

The  court  of  the  minor's  domicile  has  jurisdiction  to  order  a  family  meeting  in  his- 
interest. 

The  same  rule  applies  to  the  interest  of  on  interdicted  person. 

APPEAL  from  the  Twenty-first  District  Court,  Parish  of  Jefferson. 
Ro8U  J. 
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Denegre  A  Denegre  for  Plaintiff  and  Appellee. 


Louque  A  Pomes  for  Defendant  and  Appellee. 


F£lix  J,  Puig  for  Taylor,  Ddfeadant  in  rule  to  compel  acceptance 
of  title,  Appellant. 

The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff  and  the  defendant,  Lonis  Volz,  were  the 
co-owners  of  a  plantation. 

Lonis  Volz  established  his  residence  in  Switzerland,  where  he  be. 
came  insane  and  was  interdicted. 

A  tutor  having  been  appointed  to  represent  him  under  the  laws  of 
his  domicile,  he  (this  tutor)  appointed  an  attorney  in  fact  to  repre- 
sent him  in  this  State,  where  the  interdict  owned  property.  The 
agent  was  authorized  to  stand  in  judgment  in  partition  proceedings, 
and  had  full  power  to  do  all  thing9  needful  for  the  protection  of  the 
interests  of  the  interdict. 

Moreover,  this  agent  was  appointed  by  the  District  Court  of  Jeffer- 
son parish  curator  ad  hoc  of  the  interdict  and  an  under-curator  was 
appointed. 

The  plaintiff  brought  a  suit  against  the  agent  of  the  interdict's 
tutor  appointed  in  Switzerland,  and  against  the  curator  ad  hoo  ap- 
pointed by  the  judge  of  the  Twenty -first  Judicial  District  Court. 

The  defendant,  as  agent  and  curator  ad  Tioo,  answered,  admitting 
the  co-ownership  of  the  inderdict  with  the  plaintiff  of  the  lands  de< 
scribed  in  the  petition. 

A  judgment  was  rendered  in  accordance  with^  the  prayer  of  the 
petition  and  the  property  was  sold  to  a  third  person. 

He  declined  to  accept  title,  whereupon  the  plaintiff  and  the  de- 
fendant, through  counsel,  sued  out  a  rule  to  compel  the  adjudicatee 
to  accept  the  title  tendered  and  consummate  the  sale. 

In  the  lower  court  no  answer  was  filed  to  the  rule.  The  judgment 
was  rendered  for  plaintiff. 

In  this  court  the  issues  presented  by  the  defendant  in  rule  for  our 
determination  are : 

First — ^That  a  foreign  curator  or  tutor  to  an  interdicted  person  hca 
no  legal  right  to  appoint  an  agent  in  this  State  to  represent  him. 
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AUTHORITY  OF  A   FOREIGN  TUTOR. 

Regarding  the  aathority  of  the  tutor,  it  has  been  held  that,  in 
conntries  governed  by  laws  similar  to  oar  own,  the  authority  of  the 
tator  regularly  appointed  to  appear  as  a  defendant  in  partition  pro- 
ceedings would  be  recognized  without  the  necessity  of  applying  for 
letters  of  tutorship  from  the  tribunals  of  this  State  (Chiapella  vs. 
Oouprey,  8  La.  86) ,  thereby  making  a  distinction  between  the  office 
of  a  testamentary  executor  and  administrator,  confined  to  the  prop- 
erty of  the  estate  and  that  of  the  tutor  or  guardian  having  minor 
children  in  charge,  for  the  maintenance  and  education  of  whom  pro- 
visions must  be  made. 

AGENT  OF  A   FOREIGN  TUTOR. 

We  think  it  sufficient  to  state  on  this  point  that  a  tutor  has  the 
power  to  administer  by  an  attorney  in  fact  the  real  property  of  his 
ward  in  this  State.     Bailey  vs.  Morrison,  4  An.  623. 

The  authority  of  a  tutor  to  appoint  an  agent  to  represent  him  in 
judicial  proceedings  was  approvingly  referred  to  in  Succession  of 
Lewis,  10  An.  791. 

We  are  unable  to  perceive  any  good  reason  why  the  same  rule 
should  not  extend  to  interdicts. 

To  his  curator  is  confided  the  care  of  his  person,  and  such  steps  as 
needful  to  soften  his  hard  condition.  He  should  take  possession  of 
his  property  at  as  early  a  date  as  possible  and  administer  it  to  his 
advantage. 

But  in  addition  to  these  considerations  by  express  law,  the  same 
rule  is  made  to  apply  to  minors  and  interdicts. 

The  iaws  applying  to  tutors  apply  also  to  the  curators  of  interdicts. 
Art.  415,  Cit»il  Code. 

In  the  case  of  the  Interdiction  of  Bothick,  43  An.  552,  this  court 
said:  ^<  Arts.  405  and  415,  Revised  Civil  Code,  prescribe  that  the 
appointment  of  a  curator  and  his  administration  shall  b6  regulated 
AS  in  the  case  of  minors." 

THERE   WAS  NO  ISSUE   RELATIVE  TO  WAIVER  OF  CITATION. 

Second — A  curator  to  an  interdicted  person  or  his  agent  and  attorney 
in  fact  can  not  waive  citation  and  service  of  petition,  the  defendant 
in  rule  contends^ 

That  i£Eue  was  not  raised  in  the  lower  court.  There  is  no  evidence  ot 
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waiver  before  as.  The  trial  for  the  partition  was  eondacted  contradic  - 
torily  with  the  agent,  af  oer  the  required  delays,  and  answer  filed  by 
him. 

''  The  curator  in  the  present  instance  (nor  in  the  case  at  bar) ,  asr 
far  as  appears  from  the  record,  waived  none  of  the  rights  of  the 
party  whom  he  was  appointed  to  represent."  Millandon  vs.  Bezley^ 
2  An.  917.     (Parenthesis  ours.) 

We  will  not  assume  that  there  was  no  citation  and  service  prior  to 
the  agent'jB  answer.    Fly  vs.  Noble  et  al.,  87  An.  671. 

We  do  not  wish  to  be  understood  as  in  the  least  diverging  from 
decisions  of  this  court  with  reference  to  personal  service  in  certain 
cases.  Hyde  vs.  Ciiaddick,  10  Robinson,  387 ;  Carpenter  vs.  Beatty^ 
12  Robinson,  640. 

The  facts  in  the  pending'case  do  not  bring  it  within  the  rule  laid 
down  in  the  decisions  requiring  personal  service. 

The  third  and  fourth  propositions  of  the  defendant  in  rule  are 
directed  against  the  validity  of  the  curator's  appearance  in  court 
under  an  appointment  by  the  District  Court  of  Jefferson  parish. 

The  proceedings  contradictorily  with  the  curator  ad  ?ioo  appointed 
by  the  court  in  Louisiana,  in  the  partition  proceedings  proper,  would 
be  open  to  objections  if  we  chose  to  pass  upon  them  In  this  case. 

But  as  our  conclusion  sustains  the  agent's  authority  to  carry  out 
his  principal's  power  as  tutor  of  the  interdict,  conferred  by  a  foreign 
court,  the  judgment  of  partition,  contradictorily  with  htm,  is  valid» 
without  reference  to  the  appointment  of  the  curator  ad  hoc. 

He  was  a  party  to  the  judgment  as  an  agent  even  if  his  appoint- 
ment as  a  curator  ad  hoc  was  null  and  void. 

The  question  arises :  Are  the  proceedings  of  the  family  meeting 
convened  to  recommend  the  terms  of  sale  null  and  void? 

DOiaCILB  AT  WHICH  FAMILY  MEETING   SHOULD   BE   HELD. 

The  defendant  in  the  role  urges  that  family  meetings  called  to  de- 
liberate in  the  interest  of  interdicted  persons  must  be  convened  and 
held  in  the  parish  in  which  the  property  parbitioned  was  situated. 

The  suit  was  properly  brought  where  the  property  is  situated. 

The  family  meeting  was  properly  held  at  the  domicile  of  the 
curator. 

With  reference  to  persons  non  8i^tjuri8  whose  interests  must  be 
submitted  to  a  family  meeting  for  its  consideration  the  following 
analogy  applies : 
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The  domicile  of  the  minor  is  with  his  tator. 

The  domicile  of  the  interdict  is  with  the  curator.  Oivil  Code, 
Art.  39. 

The  conrt  of  the  parish  in  which  the  minor  has  his  domicile  is  the 
proper  tribanal  to  order  a  family  meeting  to  determine  the  terms  of 
sale  of  property  in  which  he  has  an  interest.  The  State  vs.  The  Judge 
of  the  Court  of  Probate  of  New  Orleans,  2  Robinson,  160. 

Interdicted  persons  are  protected  by  those  rules  and  laws  applying 
in  the  protection  of  minors.     Succession  of  Webre,  86  An.  812. 

Therefore,  like  minors,  a  family  meeting  in  the  interest  of  the  in- 
terdict should  be  held  at  the  domicile  of  the  curator. 

When  the  family  meeting  was  held  in  the  parish  of  Orleans,  the 
curator,  a  resident  of  that  parish,  had  taken  the  oath,  and  his  acts 
were  no  longer  open  to  the  objection  that  he  had  not  taken  the  oath, 
as  was  the  case  when  the  proceedings  for  a  partition  were  originated 
contradictorily  with  him  as  agent  and  curator  ad  hoc. 

In  the  former  capacity — i.  e.,  as  agent,  he  represented  the  inter- 
dict as  defendant  in  the  suit  for  partition. 

Later,  in  the  latter,  as  curator,  having  qualified,  he  represented 
him  at  the  domicile  in  the  matter  of  holding  a  family  meeting  and 
recommending  terms  of  sale,  in  so  far  as  it  concerned  the  interdict's 
interest. 

A  foreign  tribunal,  with  jurisdiction  of  the  person  of  the  interdict, 
authorized  the  partition  and  sale  of  his  property. 

To  the  consular  officer  was  entrusted  the  duty  and  responsibility 
of  representing  the  interdict  in  the  proceedings,  and  of  forwarding 
the  proceeds  of  the  sale. 

No  good  reason  has  been  urged  that  would  justify  us  in  setting 
aside  the  proceedings  in  the  tribunals  of  Louisiana  for  the  partition 
and  sale  of  the  property.  Passing  upon  the  issues  raised  we  have 
discovered  no  cause  to  disturb  the  judgment. 

The  judgment  appealed  from  is  affirmed  at  appellant's  costs. 


No.  11,620. 
State  op  Louisiana  vs.  Emilb  E.  Ducotb. 

The  motion  in  arrest  on  the*  ground  that  the  subject  of  the  larceny  Is  immoTable 
property  will  not  be  sustained  when  the  indictment  by  which  the  motion  is  to 
be  tested  charges  the  larceny  of  per;»onal  property:  bee  hives. 
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State  vs.  Duoote. 

The  verdict  in  a  fTlminal  oa«e  will  not  be  set  aside  because  one  of  the  witnesses 
remained  in  eourt  after  the  order  for  the  separation  of  witnesses,  the  witness, 
it  appears,  not  understanding  English,  nor  intended,  as  the  trial  Judge  states, 
to  be  embraced  in  the  order,  and  there  being  no  possible  prejudice  to  the  pris- 
oner from  the  witness  not  leaving  the  court  room. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  Avoyelloa. 
Coco,  J. 


M.  J.  Cunningham,  Attorney  General,  and  PJianor  Breazeale^  District 
Attorney,  for  Plaintiff  and  Appellee. 


A,  J,  Lafargxis  and  Joffrion  &  Joffrion  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Miij:iBB,  J.  The  defendant,  convicted  of  larceny,  appeals  from 
his  sentence. 

The  appeal  is  based  on  the  motion  in  arrest  of  judgment  alleging 
that  defendant  was  convicted  of  the  larceny  of  immovable  property, 
to- wit:  bee  hives,  claimed  ic  the  motion  to  have  formed  part  of  the 
immovable.  A  motion  in  arrest,  of  this  character,  is  desig^ned  to 
point  out  an  alleged  defect  apparent  on  the  face  of  the  indictment. 
On  reference  to  the  indictment  we  find  no  such  defect.  The  subject 
of  the  larceny  is  charged  to  be  two  bee  hives,  with  no  averment  they 
formed  part  of  any  immovable.  Bee  hives  are  undoubtedly  personal 
property.  There  is,  therefore,  nothing  to  support  the  motion,  and 
we  are  dispensed  from  the  necessity  of  determining  whether  the 
hives,  if  attached  to  the  immovable,  could  be  the  subject  of  larceny. 

The  exception  reserved  to  the  admissibility  of  the  testimony  of  a 
witness  remaining  in  the  court  after  the  orJer  for  the  separatic  n  of 
the  witnesses  presents  no  ground  to  reverse  the  sentence.  The 
jadge  states  the  witness  did  not  understand  Daglish  and  in  the 
jadge's  view  was  not  included  in  the  order.  Besides,  we  do  not  ap- 
preciate this  exception  is  relied  on  in  this  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
ihe  lower  court  be  affirmed. 


48  SUPREME  COURT  OP  LOUISIANA, 

state  vs.  Bevell  et  al. 


%  loif  No.  11,650. 

49  1500 

47  ~^g  The  State  vs.  R.  D.  Bevell  et  al. 


60    063 


47       48l 
tm     531| 


^^ — 4k  The  court  will  not  dismiss  an  appeal  in  a  criminal  case,  the  accused  representei^ 

\\t    J§J^  only  by  counsel  assigned  by  the  lower  court,  merely  because  of  the  delay  of 

the   clerk   in   forwarding   the    record,  it   being  bis    duty   to   prepare   and 

transmit  to  this  court  the  record  of  appeal.    Act  No.  SO  of  1878. 
This  court  affirms  the  weight  due  to  the  rulings  of  the  trial  Judge  on  application- 

for  continuance,  and  that  such  rulings  will  not  be  disturbed  unless  manifestly 

erroneous.    83  An.  1112;  88  An.  6S1;  37  An.  78i6. 

A  PPEAL  from  the  Pifth  District  Coart,  Parish  of  Oaachita. 
l\    H.  H.  Ru89ellf  J.  ad  ?ioo. 

M,  J,  Cunningham,  Attorney  General,  and  J.  P.  Madison,  District 
Attorney,  for  Plaintiff  and  Appellee. 


Newton  &  Madison  for  Defendant  and  Appellant. 


The  opinion  of  the  conrt  was  delivered  by 

Miller,  J.  Defendants,  convicted  of  larceny  and  sentenced,  were 
allowed  an  appeal  on  the  18th  of  October,  1894,  to  this  court.  The 
appeal  was  not  filed  within  the  time  required  by  law.  On  that 
ground  there  is  a  motion  to  dismiss. 

Under  the  law  it  is  the  duty  of  the  clerk  of  the  District  Court  to 
forward  promptly  to  this  court  the  record  of  appeal.  We  are 
reluctant  to  dismiss  an  appeal  in  a  criminal  case  because  of  the 
failure  of  the  clerk  to  send  up  the  record  on  the  return  day.  The  rec  - 
ord  was  filed  here  on  the  17th  of  November.  We  do  not  say  that  the- 
neglect  to  file  the  record  may  not,  under  some  circumstances,  be  a 
cause  for  dismissal.  But  under  the  facts  in  this  case  we  do  not  think 
the  appeal  should  be  dismissed.  The  accused  had  no  counsel,  and 
was  represented  by  attorneys  assigned  by  the  court.  It  was  the  in- 
advertence of  the  clerk  that  caused  the  delay  in  making  and  bring- 
ing up  the  record,  and  we  are  constrained  to  say  it  was  very 
imperfect  when  filed.  We  have,  therefore,  examined  the  ezceptiona 
that  were  reserved.     Act  No.  30  of  1878. 

The  error  assigned  in  the  bill  is  the  refusal  of  the  lower  court  to 
grant  a  continuance  on  the  grounds  of  absent  witnesses  and  the  want 
of  time  for  preparation  of  counsel.     Necessarily,  applications  for 
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continaance  are  addressed  largely  to  the  discretion  of  the  trial  judge, 
and  his  rnlings  on  the  subject  will  not  be  disturbed  unless  manifestly 
erroneous.  State  vs.  Homsby,  38  An.  1112;  State  vs.  Fulford,  83 
An.  681;  State  vs.  George,  87  An.  786.  We  are  informed  by 
the  statement  of  the  judge  to  the  bill  that  the  accused,  for  two 
months  confined,  thus  had  abundant  time  to  secure  counsel ;  that 
called  for  trial,  the  counsel  expected  to  appear  did  not,  because 
accused  had  not  paid  or  arranged  for  the  fee ;  thereupon  the  court 
assigned  counsel,  who  asked  a  contiuuance  for  want  of  preparation, 
and  on  the  affidavit  of  an  absent  witness  the  court  allowed  the  case 
to  go  over  from  Tuesday  to  Thursday.  The  counsel  appointed  then 
asked  a  continuance,  assigning  deficient  time  for  preparation,  and 
renewing,  as  a  ground,  the  absence  of  the  witness  named  in  the  first 
affidavit,  supplemented  by  the  names  of  two  others.  The  State 
offered  to  prove  that  the  witness  first  named  would  swear  to 
the  state  of  facte  disclosed  in  the  first  affidavit.  Act  No.  84  of  1894. 
In  this  state  of  facts  the  court  ruled  that  the  case  should  be  tried, 
and  we  affirm  his  ruling. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed,  with  costs. 


No.  11,680. 
NoRiiAN  F.  Thompson  vs.  Mrs.  M.  E.  Whitbeok   and  Husband. 

The  plaintiff  in  ttie  petitory  action  alleging  title  under  a  sheriff's  deed,  and  re- 
ferring to  the  suit  under  the  execution  in  which  the  sale  was  made,  is  entitled 
to  offer  in  evidence  the  mortgage  act,  the  basis  of  the  judgment  in  such  suit, 
and  the  sherlfTs  return  on  the  execution,  the  testimony  tending  to  maintain 
the  title  pleaded,  and  admissible  on  the  further  ground  that  plaintiff  averring 
ownership  is  not  to  anticipate  by  his  pleadings  the  title  defendant  may  allege, 
and  is  entitled  to  offer  testimony  to  repel  such  title  as  defendant  may  advance. 
4  N.  S.  277;  10  An.  528;  12  An.  795;  12Uob.  648;  11  An.  546;  2  Hennen's  Digest, 
1145,  No.  1. 

Mortgages  executed  by  one  who  stands  on  the  records  as  owner  can  not  be  dis- 
puted by  the  real  owner  as  against  mortgagees  for  value  in  good  faith,  acquir- 
ing their  rights  on  the  good  faith  of  the  recorded  title.  1  An.  286;  4  An.  84 ;  45 
An.  1085;  2  Hennen's  Digest,  1373,  No.  1. 

Even  the  married  woman  who  makes  a  simulated  sale  of  her  property,  to  serve 
the  purposes  of  her  husband,  the  title  of  the  vendee  being  recorded,  is  bound 
by  his  sale  or  mortgage  to  one  acquiring  in  good  faith  and  for  value  on  the 
faith  of  the  recorded  title.    IHd.,  45  An.  1045. 
4 
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The  suit  and  Judgment  of  the  married  woman  aRalnst  her  vendee  annulling  the 
sale  is  Inefloctive  to  disturb  the  right  of  one  who  before  such  suithas  acquired 
for  Talue  and  In  good  faith  a  mortgage  on  the  property,  granted  by  the  wife's 
vendee  recorded  as  owner;  hence,  under  the  non-alienation  clause,  such 
mortgagee  may  foreclose  in  proceedings  against  the  mortgagor,  notwithstand- 
ing the  Judgment  annulling  the  sale  to  him  by  the  wife  and  putting  her  in  pos- 
session.   See  effect  non-alienation  clause,  1  Hennen*s  Digest,  955,  No.  1. 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Land,  J. 


Wise  &  Herndon  for  Plaintiff,  Appellee. 


R.  J,  Looney  and  Leonard  &  Thatcher  for  Defendants  and  Appel- 
lants. 


The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  The  plaintiff  brings  the  petitory  action  for  land 
acquired  under  the  sheriff's  deed,  made  in  the  suit  of  Thompson  vs. 
Heirs  of  Ford,  No.  8782  of  the  docket  of  the  District  Court,  parish 
of  Bossier.  The  petition  traces  Ford's  title  to  Mrs.  Whitbeck,  one 
of  the  defendants;  avers  she  and  her  husband  are  in  wrongful  pos- 
session, and  piaintiff  prays  for  judgment  decreeing  his  ownership  and 
that  he  be  put  in  possession. 

The  defendant  answered,  and  with  the  general  issue  averred  that 
Mrs.  Whitbeck  was  the  owner  in  possession;  that  Ford,  under  whom 
plaintiff  claims,  never  had  title  or  possession;  that  his  pretended 
title  from  her  was  simulated  and  had  been  so  decreed;  that  this  de- 
cree was  notice  to  all ;  that  plaintiff  could  acquire  no  right  to  the 
property  in  the  face  of  the  suit  and  decree  of  Mrs.  Whitbeck,  and 
the  answer  denied  that  plaintiff  ever  had  title  or  possession. 

There  was  judgment  for  plaintiff  and  defendants  appeal. 

At  the  threshold  there  is  an  exception  to  defendant's  testimony. 
The  plaintiff,  averring  title  by  sheriff's  sale,  offered  the  act  of  mort- 
gage made  by  W.  P.  Ford  under  which  the  sale  was  made,  the  judg- 
ment of  Thompson,  the  present  plaintiff,  against  the  heirs  of  Ford, 
the  execution  and  sheriff's  return.  All  this  was  offered  to  show  the 
origin  of  plaintiff's  title,  and  the  objection  was  the  sheriff's  deed 
being  the  basis  of  title  alleged  in  the  petition,  that  only  the  sheriff's 
deed  was  admissible.     We  think  that  as  the  petition  referred  spe- 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  51 

Thompson  ts.  WhUbeck  and  Husband. 

ciflcally  to  the  suit  in  which  the  writ  issued  under  which  the  sale  was 
made,  the  defendant  could  not  be  surprised  by  the  evidence.  But 
on  a  broader  ground  we  think  the  testimony  admissible.  The  issue 
tendered  by  the  petition  was  ownership  under  a  sheriflT's  deed,  iden- 
tifying it  by  date,  the  suit  in  which  the  writ  issued ;  besides,  there 
was  an  averment  of  title  of  the  defendant  in  that  suit,  and  the  deed 
itself  was  annexed.  More  than  this  can  not  be  exacted  of  the  plain- 
tiff in  a  petitory  action.  Such  an  allegation  of  ownership  authorizes 
in  our  opinion  the  evidence  offered,  all  tending  to  support  the  title 
pleaded.  Ory  vs.  Winter,  4  N.  S.  277;  Davis  vs.  Barham,  10  An. 
52S;  Lawber  vs.  McCoy,  12  An.  795.  Again,  plaintiff  averring  title 
by  sheriff's  deed,  and  met  by  averment  of  title  in  Mrs.  Whitbeck,  it 
was  competent  for  him  to  repel  her  defence  by  the  proof  that  he  held 
under  the  mortgage  of  her  vendee  standing  on  the  public  records  as 
owner.  Riley  vs.  Wilcox,  12  Robinson,  648;  McMaster  vs.  Stewart,. 
11  An.  546;  2  Hennen's  Digest,  1145,  No.  1. 

The  plaintiff  brought  the  possessory  action  based  on  his  sheriff's 
deed  alleging  a  disturbance  of  his  possession.  The  suit  failed  be- 
cause plaintiff  had  not  the  possession  requisite,  his  deed  being  dated 
17th  June,  1893,  the  possessory  action  brought  within  a  few  months 
after,  the  court  holding  that  plaintiff  could  not  add  the  possession  of 
Ford,  defendant's  vendee,  to  make  up  the  one  year's  possession  es- 
sential  to  bring  the  possessory  action.  Code  of  Practice,  Art.  49, 
Par.  2.  The  plaintiff  then  resorted  to  the  present  petitory  action. 
The  defendant  pleads  the  judgment  in  the  possessory  action  as  re» 
judicata.  That  judgment  determining  only  that  plaintiff  could  not 
maintain  the  possessory,  left  him  at  full  liberty  to  avail  of  the  peti- 
tory action. 

The  facts  on  which  the  defence  in  other  respects  is  based  are  r 
Mrs.  Whitbeck  originally  owned  the  land  sued  for;  she  and  her  hus« 
band  sold  the  property  to  W.  P.  Ford  on  the  13th  March,  1889,  the 
title  being  placed  on  record ;  Ford  subsequently,  on  the  20th  April, 
1889,  mortgaged  the  property  to  plaintiff;  on  December  31,  1891^ 
Mrs.  Whitbeck  sues  and  obtains  judgment  against  her  husband  and 
Ford,  annulling  the  sale  on  the  ground  that  the  sale  was  a  disguise 
to  obtain  money  for  her  husband,  that  false  representations  were 
made  to  obtain  her  signature,  and  that  she  derived  no  benefit  from 
the  transaction.  On  that  judgment  a  writ  of  possession  issued,  and 
she  was  put  in  possession.      On  17th  June,  1833,  Thompson,  under 
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hlB  mortgage  with  the  non-alienation  clause,  Ford,  the  mortgagee, 
having  died,  sued  on  his  notes,  making  Ford's  heirs  parties,  and 
under  the  execution  and  sheriff's  sale,  becomes  the  adjudicatee 
of  the  property.  Thompson,  as  already  stated,  resorts  to  the  pos- 
sessory, and  that  failing  brings  this  suit  for  the  property  adjudicated 
to  him. 

The  argument  for  defendant  is:  That  the  title  of  Mrs.  Whitbeck 
was  never  divested,  because  her  sale  to  Ford  was  adjudged  a  nullity 
and  she  is  in  possession;  that  defendant's  suit  against  her  husband 
resulting  in  the  judgment  annulling  the  sale  was  notice  to  all ;  that 
plaintiff  acquiring  after  that  judgment  and  claiming  title  under 
Ford's  mortgage  stands  in  his  shoes,  and  under  Arts.  2452  and  2463 
of  the  Civil  Code  is  affected  by  the  judgment  against  him,  and  the 
argument  insists  that,  as  plaintiff  avers  title  under  Ford,  there  is  the 
additional  reason  to  treat  plaintiff  as  occupying  Ford's  position  and 
vested  only  with  his  rights;  it  is  further  contended  on  behalf  of  de- 
fendant that  the  non  alienando  stipulation  in  plaintiff's  mortgage  act 
is  operative  only  to  authorize  the  plaintiff  in  his  foreclosure  pro- 
ceedings to  disregard  sales  by  the  mortgagor,  but  does  not  warrant 
such  proceedings  against  Ford  in  this  case,  because  Mrs.  Whitbeck 
claims  as  owner,  never  divested  of  title,  and  not  under  any  alien- 
ation by  Ford,  and  hence  on  all  these  grounds  the  argument  main- 
tains plaintiff  has  no  title. 

Nothing  is  better  settled  than  the  validity,  as  against  the  real 
owner,  of  sales  and  mortgages  by  those  to  whom  the  owner  has  con- 
veyed title,  if  the  purchasers  and  mortgagees  are  in  good  faith  ac- 
quiring their  rights  on  the  faith  of  the  recorded  title.  The  principle 
is  extended  to  sales  by  married  women,  notwithstanding  all  the  pro- 
tection thrown  around  their  contracts.  Nor  does  the  defendants' 
brief  controvert  this  principle.  Its  application  to  the  case  here  is 
apparent.  Mrs.  Whitbeck  placed  the  property  in  Ford's  name.  He 
put  his  title  on  the  records.  The  plaintiff  acquired  his  mortgage 
from  Ford.  While  the  sheriff's  deed  to  plaintiff  was  subsequent  to 
Mrs.  Whitbeck's  suit,  he  acquiridd  his  mortgage  before.  There  is  no 
question  raised  as  to  his  good  faith.  He  stands,  then,  within  the 
protection  the  law  accords  to  those  who  acquire  rights  to  property 
on  the  faith  of  the  recorded  title.  Accompanying  this  mortgage  was 
the  plaintiff's  right  to  foreclose  his  mortgage  against  the  mortgagor, 
or  in  the  event  of  his  death,  against  his  heirs.   Nor  is  it,  in  our  view, 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  53 

state  ex.rel.  Kuhlman  vs.  Judge. 

of  the  least  conseqaence  that  in  Mrs.  Whitbeck's  salt  against  her 
husband  Ford's  title  was  declared  simulated.  Plaintiff  was  no  party 
to  that  snit  and  under  no  obligation  to  come  into  it.  As  to  him  it 
was  res  inter  alios ^  and  broaght  after  he  acquired  his  right  to  the 
mortgage.  It  is  hence  of  no  pertinence  to  invoke  on  behalf  of  de-  • 
feodant  the  presumption  of  notice  to  all  arising  from  judicial  pro- 
ceedings. That  notice  is  prospective,  and  can  not  affect  rights  al- 
ready acqired.  Richardson  vs.  Hyams,  1  An.  286 ;  Boudreau  vs.  Ber- 
geron, 4  An.  84;  Broussard  vs.  Broussard,  45  An.  1085:  2  Hennen's 
Digest,  1373,  No.  1. 

It  is  urged  that  plaintiff  had  no  right  to  proceed  under  the  non- 
alieoation  stipulation  against  the  heirs  of  his  debtor,  Ford.  This 
assumes  that  Mrs.  Whitbeck's  title  to  him,  and  his  mortgage,  must 
.be  disregarded.  But  as  to  the  mortgagee  in  good  faith,  that  title 
stood  wholly  unaffected  by  the  suit  in  wjiich  it  was  annulled.  It  w^s 
the  muniment  of  the  plaintiff's  right  to  the  mortgage,  as  well  as  to 
the  remedy  for  its  enforcement.  The  well  settled  understanding  of 
the  non- alienation  clause  is  to  authorize  the  creditor  to  seize  and 
sell  the  mortgaged  property  as  if  it  belonged  to  his  debtor.  1  Hen- 
nen's Digest,  955,  No.  1. 

We  have  given  careful  attention  to  defendant's  brief.  The  views 
expressed  dispose  of  it.  We  have  not  overlooked  the  contention 
that  defendant  was  put  in  possession  under  the  writ  in  her  suit.  But 
as  to  plaintiff  that  possession  was  no  obstacle  to  his  right  to  pro- 
ceed as  if  possession  and  title  was  in  Ford.  In  all  aspects  of  the 
case  we  think  the  law  is  with  the  plaintiff. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed  with  costs. 


No.  11,599. 

The  State  of  Louisiana  ex  bel.  B.  J.   Kuhlman  vs.  Emilb 

RosT,  Judge. 

When  a  party  seeks,  through  the  arm  of  the  judiciary,  to  direct  or  control  or  regu- 
late the  performance  of  public  duties  by  officers  of  another  department  of  the 
gdTemment,  pleadings  of  an  exceedingly  speciflo  character,  showing  excep- 
tionally strong  facts  in  aid  of  the  relief  asked,  must  be  presented  to  a  court  to 
Justify  its  assuming  Jurisdiction. 

Mere  conclusions  of  law,  or  conclusion  of  ultimate  facts,  will  not  suffice ;  nor 
should  the  pleader  take  anything  by  falling  to  bring  to  the  knowledge  of  the 
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court  the  condition  of  affairs  whicb  be  must  be  aware  will  eventually  be  ad- 

vanced  in  defence. 
Tbis  court  takes  Judicial  notice  of  Act  No.  125  of  1877,  Ez.  Sess.,  and  that  the  same 

has  not  been  repealed. 
He  who  has  qualified  as  a  statute  officer,  in  an  office,  the  appointment  to  which  Is 

vested  In  the  Governor,  is  entitled  j»riiiia/Su:i«  to  possession  of  the  office. 

A  PPLICATION  for  Writ  of  Prohibition. 
H,  N,  Gautier,  J.  L.  Oaudet  and  E,  Howard  McCaleb  for  Relator. 


Quatave  V,  Soniat  for  Respondent. 


On  October  6, 1894,  the  Governor  of  the  State  appointed  and  com- 
miesioned  B.  J.  Kahlman  police  juror,  Ward  5,  parish  of  St.  Charles, 
vice  L.  A.  (Jambre,  removed,  fuhlmah  took  his  oath  of  office  on  Oc- 
tober 10  following,  on  which  day  he  attended  a  meeting  of  the 
police  jury  of  the  parish.  The  jury  was  composed  of  H.  L.  Young, 
T.  C.  Madere,  A.  E.  Picard,  vice  LeSassier,  removed;  P.  M.  Kenner, 
vice  Sarpy,  removed,  and  the  relator,  Kuhlman,  the  members  of  the 
jury,  Young  and  Madere,  meeting  with  and  recognizing  the  newly 
appointed  jurors,  and  the  police  jury,  as  thus  composed,  organized 
and  elected  a  supervisor. 

Oambre  filed  a  petition  for  injunction,  alleging  that  he  was  ap- 
pointed by  the  Governor  as  a  police  juror  of  the  Fifth  Ward  of 
St.  Charles  parish,  on  June  8,  1892.  That  said  appointment  was  duly 
confirmed  by  the  Senate,  and  that  he  had  duly  taken  his  oath  of 
office  as  such.  That  since  his  induction  into  office  he  had  always 
performed,  and  still  continued  to  perform  to  the  best  of  his 
ability,  all  the  duties  incumbent  on  him.  That  by  virtue  of 
his  said  appointment  and  confirmation,  his  term  of  office  did  not 
expire  before  the  next  general  election,  to  be  held  on  the  first 
Tuesday  next  following  the  third  Monday  in  April,  1896.  That  he  is 
entitled  to  all  the  fees,  emoluments  and  perquisites  attached  and  be- 
longing to  said  office  up  to  said  date. 

That  at  the  last  meeting  of  the  police  jury,  held  on  the  11th  day  of 
September,  1894,  the  police  jury  adjourned  to  the  next  regular 
meeting;  the  first  Monday  in  November,  1894.  That  since  he  has 
not  received  any  notice  from  the  secretary  of  the  police  jury,  or  any 
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other  officer,  apprising  him  of  any  extra  meeting  of  the  police  jnry. 
That  he  has  never  been  officially  apprised  of  his  removal  from  said 
office,  and  has  not  been  guilty  of  any  crime  or  cause  that  should 
warrant  his  removal,  and  therefore  is  in  actual  and  physical  pos« 
session  de  jure  and  de  facto  of  said  office.  That  he  is  informed 
and  verily  believes  that  one  B.  J.  Kuhlman  illegally  and  wrongfully 
claims  the  aforesaid  office  of  petitioner,  and  in  conjunction  with 
others  did  unlawfully  meet  and  assemble  in  the  parish  of  St.  Charles 
on  the  lOth  day  of  October,  1894,  and  did  endeavor  to  transact  busi- 
nesB  as  members  of  the  police  jury  of  the  parish  of  St.  Charles. 
That  in  order  to  properly  protect  the  possession  of  the  petitioner  in  his 
aforesaid  office  against  the  interference  of  claimant  aforesaid,  it  was 
necessary  that  an  injunction  should  issue  ordering  and  commanding 
the  said  Kuhlman  to  desist  and  refrain  from  interfering  with  peti- 
tioner in  the  discharge  of  his  duties  as  police  juror  of  the  Fifth  Ward 
of  St.  Charles  parish,  and  particularly  that  he  be  restrained,  enjoined 
and  prohibited  from  attending,  sitting  or  in  anywise  acting  as  police 
juror  as  aforesaid  at  any  time  or  place,  and  more  particularly  the 
next  regular  meeting  of  the  police  jary,  on  the  first  Monday  of  No- 
vember, 1894,  and  until  the  title  to  said  office  shall  have  been  judi- 
cially determined. 

A  writ  of  injunction  issued  as  prayed  for. 

Petitioner  executed  a  bond  in  an  amount  of  two  hundred  and  fifty 
dollars  in  favor  of  Kuhlman  to  secure  to  him  the  payment  of  all 
such  damages  as  he  might  recover  in  case  it  should  be  decided  that 
the  injunction  was  wrongfully  obtained.  The  interest  which  the 
public  might  have  in  the  issues  raised  was  ignored,  and  not  at- 
tempted to  be  safeguarded  in  the  bond. 

Failing  in  his  application  to  the  District  Judge  to  set  aside  the  writ 
of  injunction,  the  relator,  Kuhlman,  prayed  for  a  writ  of  prohibition, 
setting  forth  that  on  or  about  the  17th  day  of  October,  1894,  one  L. 
A.  Cambre,  alleging  and  representing  that  he  had  been  illegally  re- 
moved from  said  office  of  police  juror,  and  that  relator  was  the 
unlawful,  though  commissioned  and  qualified,  incumbent  in  full 
poflseaaion  of  said  office,  performing  the  duties  thereof,  obtained 
from  the  Judge  of  the  Twenty- first  Judicial  District  Court  for  St. 
Oharles  parish,  on  such  ex  parte  showing,  a  mandatory  writ  of  injunc- 
tion, prohibiting  relator  from  in  any  manner  performing  the  duties 
of  his  said  office,  or  attending  to  the  meetings  of  said  police  jury. 
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antil  sach  time  as  the  title  to  said  office  should  have  been  judicially 
determined,  thns  practically  ousting  relator  from  office  without  judi- 
cial determination  of  relator's  right  to  his  possession  of  said  office. 
That  said  Oambre  has  not,  nor  has  any  person,  judicially  claimed  the 
said  office  adversely  to  relator.  That  said  judge  and  court  persist 
in  usurping  jurisdiction  and  refuse  to  revoke  the  said  order  and  to 
set  aside  the  injunction.  That  relator  has  no  adequate  remedy  other 
than  the  writ  of  prohibition  to  be  issued  by  the  Supreme  Court. 
That  the  cause  is  not  an  appealable  one,  the  amount  involved  being 
less  than  one  hundred  dollars. 

The  District  Judge  in  answer  says  that  no  proceedings  were  taken  in 
the  case  until  Tuesday,  October  23,  1834,  when  the  relator,  through 
his  counsel,  by  ex  parte  motions  in  open  court,  moved  for  an  order 
setting  aside  the  writ  of  injunction  for  want  of  jurisdiction,  roHone 
materia.  That  no  plea  to  the  jurisdiction  of  respondent's  courc  had 
previously  been  filed  or  offered.  That  respondent  refused  to  take 
immediate  action  on  said  motions,  but  requested  that  the  same 
should  be  tried  by  a  rule  ndsi,  and  contradictorily  with  the  plaintiff. 
That  relator  insisted  upon  immediate  action  upon  said  ex  parte  mo  • 
tions,  which  motions  for  that  reason  were  overruled  by  respondent, 
and  that,  thereupon,  the  relator,  through  his  counsel,  notified  re- 
spondent that  application  would  at  once  be  made  to  this  court  for 
writs  of  prohibition  and  certiorari.  That  the  question  of  jurisdic- 
tion vel  non  has  never  been  passed  upon  by  him,  or  even  been 
properly  presented.  That  the  proceedings  held  before  respondent's 
court  were  solely  injunction  proceedings,  and  that  the  writ  issued  in 
this  case  was  granted  on  the  sworn  allegations  of  the  plaintiff  that 
he  was  in  the  lawful  possession  of  the  office  of  police  juror  of  the 
parish  of  St.  Oharles.  Respondent  avers  that  he  has  never  usurped 
jurisdiction,  and  that  he  has  never  refused  to  revoke  his  said  order 
or  set  aside  the  injunction;  that  he  has  not  tried  to  control  or  inter- 
fere with  the  Executive  Department  of  the  State.  That  under  Art. 
11  of  the  Constitution  of  the  State,  any  incumbent  of  a  public  office 
is  entitled  to  appeal  to  the  courts  to  be  maintained  in  the  possession 
of  his  office  pending  the  judicial  determination  of  the  right  and  title 
to  said  office.  That  it  is  only  in  proceedings  having  such  determina- 
tion for  their  object  that  the  right  of  removal  of  police  jurors  by 
the  executive  can  be  presented.  That  under  Art.  201  of  the  Con- 
stitution of  the  State  provision  is  expressly  made  for  the  manner 
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and  form  of  removal  from  office;  and,  finally,  that  the  proceedings 
inetitnted  in  respondent's  court  being  solely  injunction  proceedings, 
no  each  question  was  or  could  have  been  presented  in  said  proceed- 
ings. That  respondent  has  acted  within  the  powers  vested  in  Dis- 
trict Judges  by  the  Constitution  and  laws  of  the  State,  and  that 
relator  is  not  entitled  to  the  relief  asked  for. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  The  proceeding  of  Oambre  in  the  matter  of  the 
injanction  sued  out,  which  has  been  brought  before  us  in  this  case, 
notwithstanding  the  use  of  the  name  of  the  State  in  its  title,  is  a 
private  suit  of  Oambre  against  Kahlman.  Its  object,  however,  is  not 
80  much  to  stay  the  payment  to  Kuhlman  of  any  moneys  which, 
but  for  the  injunction,  would  be  made  to  him  under  color  of  office 
as  a  police  juror,  as  through  the  arm  of  the  judiciary  to  direct,  con- 
trol and  regulate  the  performance  of  public  duties  by  officers  of 
another  department  of  the  government.  When  such  a  result  is  sought 
to  be  brought  about,  pleadings  of  an  exceedingly  specific  character, 
showing  exceptionally  strong  facts  in  aid  of  the  relief  asked,  must 
be  presented  to  a  court  to  justify  its  assuming  jurisdiction.  Mere 
conclusions  of  law  or  conclusions  of  ultimate  facts  will  not  suffice,, 
nor  should  the  pleader  take  anything  by  failing  to  bring  affirmatively 
to  the  knowledge  of  the  court  the  condition  of  afifairs  which  he  must 
be  aware  would  eventually  be  advanced  as  those  upon  which  the 
defendant  was  basing  and  grounding  the  claims  and  pretensions 
under  which  he  was  acting.  It  is  his  duty  in  such  a  proceeding  to 
state,  as  far  as  possible,  the  whole  case,  to  the  end  that  the  court 
may  be  completely  advised  in  the  premises.  Nothing  should  be  held 
back  which,  if  known  to  the  court,  would  probably  influence  it  in 
determining  the  question  of  its  own  powers.  Usually  vague  and  gen- 
eral pleadings  are  not  fatal  to  a  demand.  Imperfect  statement  of  a 
cause  of  action  is  ordinarily  remedied  by  amendment  on  exception 
taken,  but  in  matters  of  the  present  character  we  are  of  the  opinion 
that  the  pleadings  in  the  case  affect  the  jurisdiction,  and  that  a 
court  should  not  act  at  all,  unless  a  cause  of  action  is  plainly  set  out> 
and  is  manifest  on  the  face  of  the  papers,  and  we  are  of  the  opinion 
that  it  is  authorized  of  its  own  motion,  and  in  spite  of  the  allega- 
tions of  the  petition  for  the  injunction,  to  take  cognizance  of  matters 
of  which  it  can  legitimately  take  judicial  notice  which   enter  as 
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factors  in  determining  the  question  of  its  own  powers  and  daties. 
The  court  shonld  be  first  assured  of  its  own  jurisdiction.  If  a  Dis- 
trict Judge  should  inadvertently  have  assumed  it  under  circumstances 
^here  he  should  not  have  done  so,  we  have  the  power,  and  it  is  our 
■duty  under  our  supervisory  control  over  the  lower  courts,  to  set 
-aside  the  orders  given  by  him.  It  is  of  the  utmost  importance  that 
the  different  departments  of  the  State  should  not  cladh,  but  that  each 
Bhould  pursue  its  legitimate  functions  free  from  interference  from  the 
Other.  That  there  may  be  cases  of  such  a  character  as  to  force  the 
judiciary  to  the  discharge  of  its  own  duty  to  review,  to  declare  null 
and  void  and  to  set  aside  acts  of  the  Legislature  or  Executive  De- 
partments is  beyond  question;  but  as  we  have  said  the  occasion 
which  would  require  it  to  do  so  at  the  instance  of  an  individual 
citizen  by  way  of  injunction  which  would  at  once  ex  parte  restrain 
and  change  (temporarily  at  least)  the  course  which  public  affairs 
would  naturally  have  followed  but  for  the  injunction  must  be  clear 
and  patent. 

Private  interests  should  yield  to  those  of  the  public.  In  the  case 
at  bar  it  is  clear  that  Oambre,  after  having  been  appointed,  com- 
missioned and  qualified  as  a  police  juror  for  the  parish  of  St.  Charles 
by  the  Governor,  was  suha^quently  removed  by  him,  and  the  relator, 
Kuhlman,  appointed  in  his  place.  That  simultaneously  two  other 
police  jurors  were  removed  by  the  Governor  and  others  appointed 
in  their  places.  That  the  three  new  appointees  qualified  under  their 
commissions,  and  presenting  themselves  with  their  commissions  and 
oaths  of  office  to  the  remaining  police  jurors,  they  were  recognized 
by  the  latter  as  police  jurors,  and  a  meeting  of  the  police  jury  was 
organized,  in  which  the  new  appointees  participated,  selecting  or 
electing  a  supervisor  of  election  at  such  meeting,  and  that  the  in- 
junction which  was  issued  was  applied  for  and  granted  subsequent  to 
this  meeting. 

In  his  petition  for  injunction,  Cambre  alleges  that  ''one  B.  J. 
Kuhlman  illegally  and  wrongfully  claims  the  office  of  police  juror" 
<to  which  he  had  himself  been  appointed),  but  he  does  not  inform 
the  court*  as  he  should  have  done,  that  Kuhlman  claimed  the  office 
under  a  commission  from  the  Governor  of  a  date  subsequent  to  that 
of  his  own  commission,  and  that  the  subsequent  commission  was* 
issued  by  reason  of  his  own  removal  from  office  by  the  Chief  Execu- 
tive;   and    while   he  alleges  that  Kuhlman,   in  conjunction   with 


FORTY-SEVENTH  ANNUAL  REPORTS,  1895.  69 

state  ex  rel.  Euhlman  vs.  Judge. 

others,  did  anlawfally  meet  and  assemble  in  the  parish  of  St.  Charles 
on  the  10th  of  October,  1894,  and  did  endeavor  to  transact  business 
as  members  of  the  police  jary  of  St.  Charles,  he  does  not  inform  the 
conrt  that  the  persons  with  whom  he  acted  in  conjnnction  were  two 
of  the  police  jnrors  of  the  parish  of  St.  Charles,  holding  by  nndis- 
pnted  title,  and  two  other*  persons,  who,  having  been  appointed  by 
the  Governor  as  police  jurors,  had  qualified  under  the  commissions 
iBsaed  to  them,  and  who  were  recoguized,  as  was  Kuhlman,  by  the 
older  members  as  police  jurors  of  the  parish.  He  avers  that  'Hhose 
parties  did  unlawfully  meet  and  assemble  as  police  jurors,"  but  he 
does  not  state  how  or  why  the  meeting  was  unlawful.  The  ground 
for  that  attack  is,  we  infer,  to  be  found  in  the  allegation  that  the 
police  jury,  when  it  had  adjourned  before,  had  adjourned  to  its  next 
regular  meeting,  and  that  he  had  not  been  notified  of  a  called  meet- 
ing, nor  notified  of  his  having  been  removed  from  office  as  a  police 
juror.  No  other  reason  seems  to  have  been  assigned.  There  is  no 
charge  made  in  the  petition  that  the  Governor  was  without  power  or 
authority  to  remove  a  police  juror.  If  any  such  claim  was  intended 
to  be  advanced,  it  was  merely  inferentially  and  consequentially  ad- 
vanced under  the  allegation  that,  by  virtue  of  his  appointment  and 
confirmation,  his  term  of  office  did  not  expire  before  the  next  gen- 
eral election,  to  be  held  on  the  first  Tuesday  next  following  the  third 
Monday  in  April,  1896,  and  we  do  not  think  this  indirect  general  al- 
legation fairly  raised  an  issue  as  to  the  Governpr's  legal  or  constitu- 
tional power  of  removing  a  police  juror  from  his  office. 

The  issue  that  he  tendered  was  rather  that  the  Governor  had  acted 
improperly,  and  without  cause,  than  that  he  had  acted  without 
authority — ^an  issue  which  (granting  the  power  to  remove)  was  one 
which  should  not  have  been  raised,  and  could  not  be  passed  upon  by 
the  court.  We  take  judicial  notice  of  Act  No.  125,  Ex.  Ses.  of  1877. 
That  act  has  not  been  repealed.  Whether  or  not  it  has  become  in- 
operative by  reason  of  the  adoption  of  the  Constitution  is  not  a 
question  to  be  lightly  raised,  and  on  general  indirect  allegations, 
nor  to  be  raised  by  the  court  itself.  This  statute  has  been  constantly 
acted  upon  by  the  executive  of  the  State  since  1880.  The  official 
action  of  the  head  of  the  Executive  Department  is  presumed  to  be 
within  the  scope  of  his  authority.  This  presumption  is  sufficiently 
strong  under  the  statute  cited  to  entitle  a  person  who  has  qualified 
as  a  statute  officer  in  an  office,  the  appointment  to  which  is  vested 
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in  the  Governor  prima  facxe^  to  possession  of  the  office.  If  he  is  to 
be  kept  out  of  possession  at  all,  it  must  be,  as  we  have  said,  under 
exceptional  circumstances,  specially  set  forth,  and  under  a  direct 
issue  as  to  the  power  of  the  Governor.  It  is  shown  in  this  case  that 
not  only  had  Kuhlman  been  appointed  and  qualified  as  police  juror, 
but  he  had  been  recognized  as  such  bv  t^e  other  members  of  the 
jury,  and  that  together  they  had  organized  and  held  a  meeting  of 
that  body.  Kuhlman  had  actually  gone  into  possession  of  the  office, 
and  the  allegation  that  Cambre  feared  he  would  seek  to  take  forcible 
possession  of  the  same  is  therefore  without  foundation.  No  action 
seems  to  have  been  taken  by  the  jury  after  its  adjournment  until 
the  meeting  in  which  Kuhlman  participated,  therefore  no  act  of  pos- 
session of  the  office,  by  Cambre  is  shown  after  his  removal  by  the 
Governor.  If  the  Governor  had  the  power  to  remove  him,  there  was 
no  necessity  for  official  notification  to  him  of  the  removal  to  bring 
it  about.  The  removal  of  itself  operated  a  divestitare  of  the  office, 
at  least  for  the  purposes  of  this  suit.  Had  intermediate  action  taken 
place  before  notice  in  which  Cambre  had  participated  in  ignorance 
of  his  removal,  and  were  the  validity  of  action  taken  at  that  time 
and  under  these  circumstances  contested,  a  different  question  would 
arise.  If  Cambre  was  removed  from  office  he  was  not  entitled  to 
notice  of  a  called  meeting  of  the  jury.  The  legality  of  the  police 
jury  as  a  body,  as  it  met  at  the  meeting  in  which  Kuhlman  partici- 
pated, and  the  legality  of  the  meeting,  can  not  be  collaterally  raised 
or  disposed  of  in  the  injunction  suit. 

We  are  of  the  opinion  that  the  District  Judge  in  taking  jurisdiction 
in  the  matter  of  the  petition  praying  for  an  injunction,  and  in  issuing 
the  injunction  he  did,  erred,  and  that  when  the  want  of  jurisdiction 
was  called  to  his  attention  and  urged,  he  should  have  at  once  dis- 
charged the  injunction.  He  could  have  done  so  of  his  own  motion. 
There  was  no  necessity  for  action  to  be  taken  contradictorily  with 
Cambre. 

In  deciding  this  case  we  take  occasion  to  refer  to  the  views  ex- 
pressed by  the  Supreme  Court  of  Alabama  in  Beebe  vs.  Robinson, 
52  Ala.  66,  and  to  the  case  of  Cameron  vs.  Parker,  38  Pac.  Rep.  14 
et  seq. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  writ  of  prohibition  which  issued  in  this  matter 
be  perpetuated,  and  that  the  injunction  granted  by  the   District 
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Judge  of  the  Twenty -first  Jadicial  District  Court,  of  the  State  of 
Lomsiana  for  the  parish  of  St.  Charles,  in  the  matter  of  L.  A.  Cambre 
ys.  B.  J.  Kahlman  No.  80  of  the  docket  of  that  court,  be  and  the 
same  is  hereby  set  aside  and  discharged. 
Rehearing  refused. 


No.  11,598.  \jli^* 

"47      fli 

State  of  Louisiana  bx  rel.  L.  A.  Kbllbr  vs.  Emilb  Rost,  Judob«    ^  \^\ 

Action  to  restrain  the  exercise  of  duties  as  sunervlsor  of  election.  Writ  of  tnjunc* 
tion  issued  on  ex  parte  proceedings  of  one  claiming  to  be  in  possession  of  the 
office  of  police  juror  and  a  member  of  the  Board  of  Superylsors  of  Electlons« 
As  a  matter  of  fact  the  petitioner  had  been  removed  from  office  by  the  Goy- 
emor  prior  to  his  alleged  appointment  as  superrlsor,  and  was  without  power 
or  authority  to  act,  either  as  a  police  juror  or  as  a  member  of  the  Board  of 
Supervisors.  The  pleadings  and  facts  are  similar  to  those  stated  in  Ex  rel, 
Kuhlman  vs.  Judge,  ante,  p.  53. 

A  PPLICATION  for  a  writ  of  Prohibition. 

H.  N.  OautieTf  J,  L.  Chudet  and  E,  Howard  MoCaleh  Attorneys 
for  Relator. 


W.  J.  Waguespack  Attorney  for  Respondent. 


The  opinion  of  the  conrt  was  delivered  by 

NicHOLLS,  C.  J.  Relator  in  this  case  was  appointed  one  of  the 
sapervisors  of  election  for  the  parish  of  St.  Charles,  by  the  police 
jury  of  that  parish,  on  October  10,  1894,  and  qualified  on  the  same 
day.  After  he  was  qualified  he  was  <<  enjoined  from  presenting  him- 
self to  the  Board  of  Supervisors  of  Election  for  the  parish  of  St. 
Charles,  as  a  member  of  said  board,  made  by  the  alleged  police  jury 
of  said  parish,  at  their  session  October  10,  1894,  and  from  in  any 
manner  interfering  with  Lucien  A.  Cambre  in  the  performance  and 
exercise  of  his  duties  and  functions  as  a  member  of  said  board  until 
the  legality  of  his  alleged  pretended  appointment  should  be  deter- 
mined after  proceedings  in  due  course  of  law,"  and  J.  C.  Triche  (one 
of  the  members  of  said  board)  was  enjoined  ''  from  recognizing  the 
alleged  pretended  appointment  of  Keller  as  a  member  of  said  board 
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antil  his  said  alleged  pretended  appointment  should  have  been 
jadicially  determined  in  due  course  "  by  an  injunction  which  was 
issued  under  an  order  of  the  Judge  of  the  Twenty- first  Judicial  Dis- 
trict Court. 

This  injunction  was  granted  ex  parte  upon  the  petition  of  L.  A. 
Oambre,  claiming  that  he  and  not  Keller  was  entitled  to  discharge 
the  duties  of  the  position.  In  this  petition  he  averred  that  under  the 
provisions  of  Sec.  13  of  Act  No.  181  of  the  General  Assembly  of  the 
State  of  Louisiana,  passed  in  1894  at  their  regular  session  of  Septem- 
ber 11,  1894,  he  was  elected  by  the  police  jury  of  St.  Charles  parish, 
as  one  of  the  supervisors  of  election  for  that  parish,  and 
that  at  the  time  of  the  presentation  of  his  petition  he  was  in  full 
'  possession  and  enjoyment  of  the  office,  but  although  he  alleged  that 
he  had  qualified  under  his  appointment  in  October,  1894,  the  partic- 
ular day  in  October  on  which  he  had  done  so  was  left  in  blank. 

In  the  petition  he  declared  that  Keller  pretended  to  be  the  ap- 
pointee of  the  police  jury  of  the  parish  of  St.  Charles  under  a  pre- 
tended appointment  made  by  a  pretended  police  jury,  a  majority  of 
whose  members  were  not  legally  appointed,  and  the  whole  of  which 
was  illegally  and  unlawfully  constituted  at  a  meeting  of  the  said  pre- 
tended police  jury  on  October  10,  1894,  in  contravention  of  the  by- 
laws of  the  legally  constituted  police  jury  of  the  said  parish.  That 
said  Keller,  acting  under  said  appointment,  would,  unless  restrained 
by  injunction,  forcibly  take  possession  of  said  office  and  oust  him, 
Cambrey  and  would  present  himself  to  the  other  members  of  the 
board  for  recognition  as  a  member  thereof,  and  that  said  board, 
unless  also  restrained,  would  admit  him  as  such  member  to  the  dis- 
charge of  the  functions  and  duties  of  said  office  to  the  irreparable 
injury  of  the  petitioner. 

He  also  declared  that  the  Board  of  Supervisors  of  Election  was 
composed  of  three  members,  but  that  he  and  one  J.  C.  Triche  were 
the  only  members  actually  constituting  said  board,  the  Governor  of 
the  Stete  having  failed  to  appoint  the  third  member,  so  far  as  he  was 
informed. 

The  allegations  of  Cambre's  petition,  taken  in  connection  with  the 
fact  that  Keller  was  appointed  as  supervisor  of  election,  by  the  po- 
lice jury,  on  the  10th  of  October,  1894,  and  that  he  qualified  the 
same  day,  will  show  the  significance  of  the  omission  and  the  impor- 
tance of  the  omission  in  the  petition  for  injunction  of  the  particular 
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day  on  which  Oambre  took  his  oath  of  office.  Had  the  blank  on  the 
petition  been  filled  np  by  the  actual  date  of  Gambre's  qualifying 
(13th  October,  1894) ,  the  District  Judge  would  have  been  at  once 
advised  that  before  Oambre  had  qualified  under  his  appointment  or 
acquired  any  right  under  the  same,  the  police  jury  had  made  a  change 
in  the  appointment  and  superseded  or  replaced  him  by  the  subse- 
quent appointment  of  Keller  to  the  position.  Had  the  District  Judge 
known  this  particular  fact  he  would  not,  we  feel  satisfied,  have 
granted  the  injunction  prayed  for. 

What  was  the  judge  asked  to  do?  What  was  the  situation  at  the 
time? 

The  police  jury  of  the  parish  of  St.  Oharles  had  the  unquestiona- 
ble power,  under  the  thirteenth  section  of  Act  181  of  1894,  to  appoint 
one  of  the  members  of  the  Board  of  Supervisors  of  Election  for  that 
parish.  It  first  selected  Oambre,  one  of  its  own  members,  as  such 
supervisor,  but  before  he  had  accepted  the  position,  or  qualified,, 
thought  proper  to  substitute  Keller  in  his  place,  and  the 
latter  qualified  under  his  appointment.  The  Board  of  Supervisors 
of  Election,  composed  of  three  members  each,  were  newly  cre- 
ated parts  of  the  election  machinery  of  the  State.  The  board  in 
St.  Oharles  parish  had  never  yet  met  or  organized.  According  to 
Cambre's  allegations,  its  membership  had  not  yet  been  filled  up,  for 
as  yet  the  Governor  had  only  appointed  one  of  the  tvBo  members 
whose  appointment  was  vested  in  him.  In  advance  of  a  meeting  of 
the  board,  Oambre,  holding  under  an  appointment  which  had  been 
revoked,  asked  the  District  Judge  to  restrain  Keller,  holding  the 
later  credentials  from  the  police  jury,  from  presenting  himself  to  the 
board  for  recognition  as  a  member  of  the  board,  and  Triche,  the  only 
other  member  then  appointed,  from  entertaining  any  claim  from 
Keller  for  recognition.  No  actual  act  of  possession  had  been 
taken  by  either  Oambre  or  Keller  at  that  time.  The  taking  of  the 
oaths  by  each,  at  the  respective  dates,  was  the  only  step 
which  either  had  then  taken.  No  judicial  proceedings  under  th0  in- 
trusion act  or  other  law  had  been  brought  by  either  of  the  parties  or 
by  the  State  authorities.  No  judicial  application  was  made  by  Oam- 
bre, even  if  it  could  have  been  made,  looking  to  his  own  forced 
recognition  by  the  board  as  a  member.  The  result  of  the  applica- 
tion would  be  to  paralyze,  to  a  certain  extent  at  least,  the  future  ac- 
tion of  the  board,  and  to  force  and  drive  Keller,  holding  the  prima 
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facie  title  to  possession  of  the  office,  to  an  action  under  the  intra - 
sion  act  to  get  into  position  as  a  member  of  the  board.  The  views 
expressed  by  us  in  the  case  of  the  State  of  Louisiana  ex  rel.  B.  J. 
Kuhlman  vs.  Emile  Rost,  Judge,  et  aL,  ante  p.  53,  finds  applica- 
tion in  the  present  case.  The  judiciary  can  not  be  made  by  any  such 
pleadings  as  we  find  in  Cambre's  petition  to  shape,  regulate  and  con- 
trol the  administration  of  public,  and  especially  political,  duties,  and 
to  reverse  the  order,  time  and  manner  in  which  parties  should  ad- 
vance their  claims  to  the  possession  of  offices. 

We  referred  in  Kuhlman  vs.  Rost,  ante,  p.  58,  to  the  decision  of 
the  Supreme  Court  of  Alabama,  in  Beebe  vs.  Robinson,  52  Ala.  66. 
The  views  of  the  court  in  that  case  are  very  pertinent  to  the  issues 
raised  in  the  present  one.  We  are  of  the  opinion  that  Keller,  hold- 
ing the  later  credentials  of  the  police  Jury,  under  the  circumstances 
herein  stated,  on  taking  his  oath  of  office,  became  the  legal  incum- 
bent of  the  office  of  supervisor  of  election  and  entitled  to  discharge 
the  duties  thereof.  That  he  could  not  be  restrained  or  interfered 
with  by  ininnction  at  the  instance  of  another  claimant  from  entering 
upon  the  discharge  of  the  duties  of  his  office.  That  it  was  for  Cam- 
bre  and  not  for  Keller  to  resort  to  an  action^to  determine  the  right 
to  the  office  or  its  possession.  We  do  not  think  that  the  legality  of 
the  police  jury  of  St.  Charles  as  a  body,  or  the  legality  of  its  session 
of  October  10,  1894,  can  be  called  in  question  in  the  collateral  way 
attempted  in  this  case.  Neither  the  members  of  that  body  nor  the 
police  jury  itself  are  parties  to  this  suit.  It  was  a  de  facto  body  and 
its  members  de/GU!to  members. 

For  the  reasons  herein  assigned,  and  the  reasons  assigned  by  as 
in  the  case  of  the  State  of  Louisiana  ex  rel.  B.  J.  Kuhlman  vs.  Emile 
Rost,  Judge,  et  al.,  it  is  hereby  ordered,  adjudged  and  decreed  that 
the  writ  of  prohibition  herein  issued  be  made  absolute,  and  that  the 
injunction  issued  by  the  Judge  of  the  Twenty-first  Judicial  District 
Court  of  Louisiana,  for  the  parish  of  St.  Charles,  in  the  matter  of  L. 
A.  Cambre  vs.  Louis  A.  Keller  et  al,,  No.  77  on  the  docket  of  that 
court,  be  and  the  same  is  hereby  set  aside  and  discharged. 
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No.  11,600.  «.,^ 


State  ex  bbl  Achillb  E.  Pigabd  vs.  Emile  Rost,  Judge. 

State  ex  rel,  Kublman  vs.  Judge,  amttt  p.  53,  affirmed. 
A  PPUCATION  for  Writs  of  Prohibition. 

Hamilton  N,  Oautier,  J,  L.  Oaudet  and  E.  Howard  McCaleh  for 
Relator. 


Oustave  V.  Soniat  for  Respondents. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  The  pleadinfi^B  and  issues  in  this  case  are  similar 
to  those  in  the  case  of  State  of  Louisiana  ex  rel,  B.  J.  Kuhlman  vs. 
Emile  Rost,  Judge,  et  al.^  No.  11,699,  ante^  p.  63.  The  decision  in 
that  case  controls  the  present  one. 

For  the  reasons  therein  assigned,  it  is  ordered,  adjudged  and  de- 
creed that  the  writ  of  prohibition  which  issued  in  the  present  mat- 
ter be  perpetuated,  and  that  the  injunction  granted  by  the  Judge  of 
the  Twenty -first  Judicial  District  Court  of  the  State  of  Louisiana, 
for  the  parish  of  St.  Charles,  in  the  matter  of  R.  P.  LeSassier  vs.  A. 
E.  Picard,  No.  78  on  t)ie  docket  of  that  court,  be  and  the  same 
is  hereby  set  aside  and  discharged. 

Rehearing  refused.  ' 


Tbe  capital  and  naacbinery  employed  in  the  manufacture  of  illuminating  gas  for 
street-lighting  are  not  exempt  from  taxation,  under  tlie  terms  of  the  amendment 
to  the  two  hundred  and  seventh  article  of  the  Constitution,  exempting  the 
capital  and  machinery  employed  in  the  manufacture  of  chemicals. 

A  PPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
t\     Taylor^  J. 

Wise  <£r  Hemdon  for  Plaintiff  and  Appellant. 
6 


51  1630' 


No.  11,691. 

c  Light  ane 
8ES80B  OF  Caddo  Pabibh.  '^ 


Shbeveport  Gas,  Electric  Light  and  Poweb  Company  vs.  As-         ^ae2^ 
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J.  R,  handy  District  Attorney,  and  T,  C,  Barrett  for  Defendant  and 
Appellee. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiff  claims  exemption  on  its  plant  and 
property  engaged  and  employed  in  the  manufacture  of  gas — ^that  is 
to  say,  illuminating  gas  for  street  lighting  and  other  purposes  in  the 
city  of  Shreveport.  This  claim  is  made  under  the  terms  of  an 
amendment  to  Art.  207  of  the  Constitution,  which  declares  that 
'^  capital,  machinery  and  other  property  employed  in  the  manufact- 
ure of  fertilizers  and  chemicals  are  exempt  from  taxation." 

The  inquiry  is,  is  gas  a  chemical  within  the  meaning  and  intend- 
ment of  the  constitutional  amendment? 

The  full  text  of  the  article,  as  amended,  reads  thus: 

''There  shall  be  exempted  from  taxation  the  capital,  machinery 
and  other  property  employed  in  the  manufacture  of  textile  fabrics, 
leather,  shoes,  harness,  saddlery,  hats,  flour,  machinery,  agricultural 
implements;  the  manufacture  of  ice,  fertilizers  and  chemicaU,  and 
furniture  and  other  articles  of  wood,  marble  or  stone,  soap,  station- 
ery, ink  and  paper,  boat  building  and  chocolate ;  provided,  that  not 
less  than  five  hands  are  employed  in  any  one  factory."  See  Acts  of 
1886,  No.  92. 

The  plaintiff  interrogated  several  scientific  gentlemen  of  this  city 
on  the  subject,  two  of  whom  expressed  the  deliberate  opinion  that 
gas  is  recognized  as  a  chemical,  but  the  third  said  it  is  a  disputed 
question. 

One  of  the  two  gentlemen  who  affirmed  that  gas  is  a  chemical, 
founded  his  opinion  rather  upon  the  abstract  interpretation  that  is 
placed  upon  the  term  by  lexicographers,  than  upon  a  scientific 
knowledge  of  his  own,  as  the  following  extract  from  his  testimony 
will  show,  viz. : 

"  We  call  attention  to  the  answer  of  Prof.  Caldwell  to  the  sixth 
interrogatory,  in  which  he  is  asked,  if  in  his  opinion  gas  can  be 
properly  called  a  chemical:  'Yes,  for  the  reason  that  it  accords 
with  the  definitions  of  the  word  chemical  as  given  in  our  standard 
dictionaries,  which  are:  ''A  substance  used  for  producing  chemical 
effects;  a  substance  produced  by  a  chemical  process;  a  chemical 
agent  prepared  for  scientific  or  economic  use."  The  destructive 
distillation,  by  which  it  is  produced,  and  the  subsequent  burning  of 
it,  by  which  it  is  utilized,  are  undoubtedly  chemical.' 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  67 

. — 9 

Gas,  Electric  Light  and  Power  Co.  vb.  Assessor. 

<'To  the  first  cross -interrogatory  he  says:  <It  is  very  difficult, 
if  not  impossible,  to  give  a  perfectly  satisfactory  single  definition  of 
sach  a  term  as  ''chemical;"  in  my  opinion  the  best  answer  to  the 
question  will  be  found  in  the  Century  Dictionary,  in  these  words : 
*'A  substance  produced  by  a  chemical  process;  a  chemical  agent 
prepared  for  scientific  or  economic  use.'  " 

But  we  are  of  opinion  that  the  object  had  in  view  by  the  framers 
of  the  constitutional  amendment  was  just  the  same  as  that  which 
was  in  the  mind  of  the  framers  of  the  original  article ;  and  of  it  this 
court  said  in  Jones  vs.  Raines,  35  An.  998 : 

''  The  object  of  the  exemptions  created  by  this  provision  of  the 
Oonstitution  was  to  encourage  and  foster  the  establishment  of  manu- 
factures of  the  various  articles  daily  needed  by  a  people  engaged 
mainly  in  agricultural  pursuits,  such  as  leather,  harness,  machinery, 
agricultural  implements,  etc.,  the  products  then  very  little  known 
within  the  borders  of  the  State." 

The  words  and  terms  of  a  constitutional  article,  like  those  of  a  law, 
are  to  be  understood  in  their  most  usual  signification ;  and  in  order 
to  ascertain  the  true  meaning  of  a  statute,  the  reason  and  spirit  of 
it  should  be  considered,  and  also  the  cause  which  superinduced  its 
enactment. 

This  is  the  accepted  canon  of  construction  of  statutes,  and  equally 
so  of  the  Constitution. 

We  are  not  to  consider  the  terms  employed  in  an  article  of  the 
Oonstitution  from  a  scientific  point  of  v^ew,  as  we  do  not  regard 
it  to  have  been  the  intention  of  the  framers  of  the  amendment  that 
they  should  be  so  considered  and  construed. 

We  do  not  understand  that  illuminating  gas  is  generally  under- 
stood to  be  a  chemical,  and  it  is  for  that  reason,  presumably,  that 
plaintiff  resorted  to  scientific  information  on  the  subject. 

This  court  has  uniformly  maintained  and  steadily  adhered  to  the 
principle  that  all  exemptions  from  taxation  are  to  be  rigidly  and 
strictly  construed,  and  that  all  legal  presumption  on  that  subject  will 
be  construed  unfavorably  to  it* 

From  this  standpoint  we  think  it  evident  that  the  plaintiff  has  not 
made  clear  and  indisputable  its  right  of  exemption ;  and  as  taxation 
is  the  rule  J  and  exemption  thereform  the  exception,  its  demand  must 
be  refused. 

Judgment  affirmed. 


68 


SUPREME  COURT  OF  LOUISIANA. 


SuberviUe,  Husband,  ys.  Adams,  Wife. 


47      fi8| 
f 104  58Z\ 


No.  11,682. 
Louis  Subbbvilfje},  Husband,  vs.  Lobenza  Adams,  Wifb. 

1.  a  defendant,  whose  judgment  on  a  reconventlonal  demand  has  been  reversed 
and  the  case  remanded  for  a  new  trial  thereof,  may  discontinue  same  in  the 
lower  court,  final  judgment  having  been  rendered  against  the  plaintiff  on  the 
principal  demand,  and  that  judgment  having  been  affirmed  on  appeal  to  this 
court. 

2.  The  husband  having  brought  suit  ag  linst  his  wife  for  a  divorce,  and  the  wife 
having  reconvened  for  a  separation  from  bed  and  board ;  judgment  having  been 
rendered  in  favor  of  the  defendant  and  against  the  plaintiff  in  the  lower  court, 
but  same  having  been  reversed  and  remanded  by  this  court,  in  respect  to  the 
defendant's  reconventional  demand  alone:  and  said  reconventlonal  demand 
having  been  thereafter  voluntarily  discontinued  by  the  defendant.  Held  that 
in  this  situation  of  the  case,  the  marriage  was  intact  and  the  community  un- 
dissolved, and  that  the  costs  engendered  were  a  tax  against  the  community. 

A  PPEAL  from  the  Oivil  District  Ooart  for  the  Parish  of  Orleans. 


Monroe,  J. 


A.  L.  Ti880t  for  Plaintiff,  Appellant. 


William  8,  Benedict,  Hugh  C.  Cage  and  Robert  Q.  Dugu^  for  Defend- 
ant and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  present  appeal  is  a  supplement  of  a  former  one 
(46  An.  119)  in  which  the  facts  are  succiuctly  stated. 

The  order  of  appeal  was  taken  from  a  decred  of  the  lower  court 
discontinuing  the  defendant's  reconventlonal  demand  on  her  own 
motion,  and  also  from  a  judgment  on  a  rule  to  tax  costs,  and  have 
execution  to  issue  against  the  defendant  therefor. 

It  appears  from  our  previous  opinion  that  the  plaintiff's  suit  was 
one  for  divorce  from  the  defendant  on  the  ground  of  adultery. 
That  the  wife  resisted  the  demand,  and,  in  her  answer,  set  up,  as  a 
reconventlonal  demand  against  the  plaintiff  for  a  divorce  on  the 
ground  of  cruel  treatment,  outrages  of  different  kinds  and  abandon- 
ment. That  the  trial  resulted  in  a  judgment  rejectinj^  the  plaintiff's 
demand  and  sustaining  the  defendant's  reconventlonal  demand.  That 
on  appeal  to  this  court,  the  judgment  appealed  from  was  annulled 
and  reversed,  though  the  judgment  in  favor  of  the  defendant  reject- 
ing the  plaintiff's  demand  was  affirmed,  and  the  cause  was  remanded 
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for  a  new  trial  on  the  defendant's  reconventional  demand,  '^  and 
farther  proceedings  according  to  law.'' 

When  the  cause  went  back  to  the  lower  court  for  a  new  trial 
between  the  plaintifP  and  defendant  on  her  reconventional  demand 
for  a  separation  from  bed  and  board  against  her  hnsband,  the  latter 
▼olnntarily  discontinued  her  reconventional  demand  and  thus  left 
matters  in  statu  quo. 

The  contention  of  the  appellant  is  that,  in  the  situation  of  the  case 
when  it  wab  returned  into  the  court  of  first  instance,  the  defendant 
could  not  legally  withdraw  her  reconventional  demand  to  his  preju- 
dice. Or  in  other  words,  the  reconventional  demand  having  been 
once  finally  tried  and  decided,  and  the  appeal  from  the  judgment 
thereon  rendered  having  resulted  in  the  reversal  thereof,  and  the 
remanding  of  the  cause  for  a  special  purpose,  the  right  of  the 
plaintiff  to  have  a  new  trial,  to  introduce  his  evidence,  and  to  have 
judgment  thereon  rendered  comformably  to  the  decree  of  this  court, 
could  not  be  thus  defeated. 

Bat  it  must  be  observed  that  this  court  affirmed  the  judgment 
against  the  plaintiff  for  divorce,  for  the  causes  therein  assigned,  and 
that  put  an  end  to  his  case ;  and  that,  though  the  judgment  against 
the  defendant  was  reversed,  the  cause  was  remanded  and  a  new  trial 
of  her  reconventional  demand  awarded,  thus  leaving  the  question  of 
her  judicial  separation  to  be  tried  again,  as  the  sole  remaining  issue. 

It  is  evident  that  the  defendant's  voluntary  discontinuance  of  her 
reconventional  demand  was  a  matter  under  her  own  control,  and  did 
not  prejudicially  affect  any  of  plaintiff's  rights.  Its  dismissal  left  the 
bonds  between  them  unimpaired ;  and  at  best,  this  is  all  that  a  new 
trial  could  have  accomplished  for  the  plaintiff. 

A  reconventional  demand  is  one  that  a  defendant  in  a  suit  is  per- 
mitted, by  a  courtesy  of  the  law,  to  engraft  upon  the  main  action; 
though  it  is  requisite,  when  the  parties  reside  within  the  same  juris- 
diction, that  the  demand  in  reconvention  should  be  necessarily  con- 
nected with  and  incidental  to  the  principal  demand.  Code  of  Prac- 
tice, Arts.  374,  375. 

The  law  is  that  *<  the  plaiutiff  may,  in  every  stage  of  the  suit,  pre- 
vious to  judgment  being  rendered,  discontinue  the  suit,  on  paying 
costs  "  (Code  of  Practice,  Art.  491)  ;  though  it  has  been  repeatedly 
held  that,  in  the  presence  of  a  pending  reconvention,  such  discon- 
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tinuance  would  not  be  allowed.     Warfleld  vs.  Hamlet,  2B  An.  815; 
Verges  vs.  Oonzales,  33  An.  415. 

As  this  ease  at  present  stands,  the  defendant  is  the  only  plaintiff 
in  court,  and  as  such  she  is  competent  to  discontinue  her  demand. 
This  has  been  decided,  for  in  Broussard  vs.  Duhamel,  4  La.  366,  it 
was  held  that  *'  a  defendant  who  has  recovered  judgment  over 
against  his  warrantors,  on  the  cas^  being  remanded  to  assess  the 
damages  against  the  latter,  he  may  dismiss  his  suit,  as  he  then  as- 
sumes the  situation  of  plaintiff.'' 

Contemporaneously  with  the  discontinuance  of  the  defendant's 
reconventional  demand,  the  plaintiff  in  the  original  suit  took  a  rale 
on  defendant  to  show  cause  why  she  should  not  be  taxed  with  the 
costs  of  appeal,  conformably  to  the  decree  of  this  court  remanding 
the  case. 

To  this  rule  the  defendant  interposed  the  objections :  (1)  that  she 
is  a  married  woman,  under  the  power  of  her  husband,  not  sui  junsy 
and  incapacitated  in  law  to  stand  in  judgment;  (2;  that  the  plaintiff, 
as  her  husband,  has  no  right  of  action  against  her  for  the  recovery 
against  her  of  a  money  judgment ;  (3)  that  during  the  existence  of 
the  marriage  between  them  she  could  not  become  indebted  to  her 
husband,  or  to  the  community  of  acquets  and  gains;  (4)  that  if  she 
be  indebted  at  all,  her  indebtedness  is  to  the  community,  subject  to 
an  accountiDg  upon  the  final  liquidation  and  settlement  of  the  same. 

The  judge  a  qiu>  seems  to  have  entertained  the  correctness  of  the 
last  hypothesis,  and  rendered  judgment  accordingly. 

In  this  view  he  was  correct. 

In  reversing  the  judgment  in  defendant's  favor  on  her  reconven- 
tional demand  our  judgment  taxed  her  with  the  costs  of  appeal,  as 
a  matter  of  course,  just  as  a  similar  decree  would  have  taxed  any 
other  litigant  against  whom  a  judgment  was  amended  or  reversed. 
It  is  rendered  in  view  of  the  pending  litigation,  and  in  contem- 
plation of  a  final  judgment  therein.  But,  inasmuch  as  the  defend- 
ant has  chosen  to  withdraw  her  reconventional  demand,  thus  leaving 
the  parties  in  statu  quo,  the  decree  for  costs  must  now  be  determined 
in  the  light  of  the  controversy  as  it  presents  itself  on  this  appeal. 

Viewing  it  in  that  light,  it  is  quite  plain  that  the  indebtedness 
represented  by  the  costs  of  suit  is  that  of  the  matrimonial  commu- 
nity existing  between  the  plaintiff  and  the  defendant,  and  can  not 
be  adjusted  between  them  until  it  is  finally  liquidated  and  settled. 
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The  suit  for  divorce,  as  well  as  that  for  separation,  has  passed  oat 
of  court,  leaving  the  matrimonial  bonds  unimpaired,  and  the  com- 
munity still  in  existence.  The  judgment  of  the  court  must,  of  ne- 
cessity, leave  the  parties  where  it  found  them.  « 

Judgment  affirmed.  * 


No.  11,640. 
W.  O.  Lyman  vs.  C.  B.  Stboudbach. 

The  tutrix,  who  Is  the  widow  in  community,  who  administers  the  sucoesslon 
as  tutrix,  and  who  provokes  the  sale  of  the  succession  property  as  minor's 
property,  can  not  thus  destroy  the  minor's  mortgage  on  her  undivided  half  of 
the  property.  Such  a  sale  can  not  be  assimilated  to  an  administrator's  sale  to 
pay  the  debts  of  the  succession. 

The  minor's  mortgage  operates  on  the  immovable  property  of  the  tutor  during 
the  entire  tutorship. 

A  vendee  can  not  be  compelled  to  accept  title  to  property  which  suggests  future 
serious  litigation. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Theardy  J. 

Henry  P.  Dart  for  Plaintiff,  Appellee. 


Frank  Zengel  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  This  is  a  suit  to  compel  the  defendant  to  accept  title 
to  two  lots  of  ground  purchased  from  plaintiff. 

The  property  was  formerly  owned  by  John  Reilly  and  Cecelia  Bleak - 
ley,  his  wife,  as  community  property.  John  Reilly  died  in  1884,  and 
his  widow  opened  his  succession  and  qualified  as  natural  tutrix  of  the 
minors,  John  and  Cecelia  Reilly.  The  succession  was  administered 
by  the  tutrix.     The  succession  was  in  debt. 

The  tutrix  applied  for  the  sale  of  the  succession  property  or  a  part 
of  it,  and  in  her  petition  made  the  following  allegations : 

*'  That  the  minors  are  in  necesritous  circumstances;  that  the  prop- 
erty owned  by  them  does  not  produce  a  revenue  sufficient  for  their 
support  and  maintenance,  nor  to  pay  City  and  State  taxes  on  the  im- 
movable property;  that  it  is  to  the  interest  of  the  said  minors,  of  ab- 
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solute  necessity  and  to  their  evident  advantage,  that  aU,  or  a  portion 
at  least,  of  the  immovable  property  owned  by  them  should  be  sold 
according  to  law,  to  procure  means  for  their  support  and  mainten- 
ance, and  to  prevent  the  sale  of  said  immovable  property  for  taxes, 
which  is  threatened  by  the  State  Tax  Collector  of  the  upper  district 
of  this  parish." 

On  her  application  a  family  meeting  was  assembled  to  deliberate 
upon  the  necessity  for  the  sale  of  the  property.  The  order  was 
granted,  the  family  meeting  held  and  advised  the  sale  of  the  prop- 
erty to  the  highest  bidder.  Kingsbury  Lane  bought  it  for  two 
thousand  one  hundred  dollars.  After  this  sale  of  the  property  the 
public  administrator  administered  the  sue  ession  and  received  the 
price  of  the  adjudication.  Lane  took  a  rule  on  the  tutrix  and  under- 
tutor,  in  which  he  alleged  the  manner  in  which  he  had  acquired  title 
to  the  property,  and  that  the  miaors'  mortgage  bore  on  one -half  the 
<!ommunity  property  and  should  be  canceled.  Under  the  rule  the 
mortgage  of  the  minors  was  canceled,  so  far  as  it  affected  the  prop- 
erty purchased  by  Lane. 

The  plaintiff,  Lyman,  bring^s  this  suit  to  compel  the  defendant  to 
accept  title,  who  declined  to  complete  his  purchase,  on  the  ground 
that  the  title  to  the  property  is  not  good ;  that  the  minors'  mortgage 
on  the  same  has  not  been  legally  canceled  and  still  exists. 

The  plaintiff's  contention  is  that  the  property  was  administerad  by 
the  tutrix,  and  that  the  sale  by  her  was  like  the  sale  of  an  adminis- 
trator to  pay  debts.  This  would  be  a  correct  statement  of  the  law  if 
such  were  the  fact.  He  also  relies  upon  the  fact  that  the  public  ad- 
ministrator administered  upon  the  property  and  received  ths  price. 
This  can  not  operate  as  an  administrator's  sale  in  the  first  instance. 
If  the  sale  was  in  fact  a  sale  of  the  minors'  property,  no  subsequent 
act  of  administration  could  have  the  effect  of  destroying  the  minors' 
mortgage. 

The  petition  for  the  sale  and  the  deliberations  of  the  family  meet- 
ing were  for  the  sale  of  the  minors'  property  for  their  immediate 
benefit.  Their  title  to  one -half  the  property  was  vested  in  the  pur- 
chaser; but  there  was  no  proceeding  that  in  any  way  affected  their 
mortgage  on  the  tutrix'  property,  the  other  half  of  the  community. 

On  her  application  minors'  property  was  sold,  in  which  she  had  an 
undivided  half  interest.  The  mortgage  continued  on  her  half  interest 
to  secure  not  only  the  amount  which  she  ought  to  have  received  from 
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the  adjndicatee,  but  for  the  farther  accounting  for  money  which  she 
might  receive  in  the  fntore  administration  of  the  tutorship. 

The  record  does  not  show  that  all  the  community  property  was 
sold  to  pay  debts  of  the  succession,  bat  that  the  minora'  interest  was 
sold  for  the  minors'  benefit.  Whether  the  fands  were  to  be  imme- 
diately expended  for  their  use  or  not,  even  for  the  instantaneous 
poBsessloQ  of  the  same,  the  tutrix'  property  was  burdened  with  the 
minors'  mortgage. 

The  mortgage  of  the  minors  unqaeationably  reatJ  upDU  tha  undi- 
vided half  of  the  community  sold  by  the  tutrix. 

The  mortgage  of  the  minors  necessarily  must  remain  in  force  on  all 
the  immovable  property  of  the  tutor  as  a  security  for  his  administra- 
tion from  the  day  of  his  appointment  until  the  final  settlement  of  the 
tutorship.  This  is  no  longer  a  debatable  question.  See  Schneider 
vs.  Bums,  and  authorities  cited,  45  An.  875. 

The  defendant  can  not  be  compelled  to  accept  a  title  upon  which  a 
claim  rests  and  which  threatens  him  with  serious  litigation  in  future. 
James  vs.  Meyer,  41  An.  1100. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  plaintiff's  demand  be 
rejected  at  his  costs. 

Rehearing  refused. 


No.  11,319. 
Hbirs  op  Burney  vs.  John  T.  Ludeling  bt  alb. 

Xo compromise  of  the  claim  of  a  minor  by  the  tutor  Is  valid  with'>at  the  Interveu 
tion  of  a  family  meeting  to  advise  It.    C.  C,  Art.  »072;  15  An.  148. 

The  prescription  of  one  year  mentioned  In  Art.  3538,  C.  C,  can  only  be  applied  to 
damages  springing  from  the  infringement  of  some  rigbt  personal  to  the  In- 
dividual, or  relating  to  his  property,  or  the  violation  of  some  duty  Imposed  by 
law.    If  these  ingredients  are  not  present  it  is  not  a  quasi  offence. 

The  obligation  of  persons  who  have  acquired  minor's  property  witbout  the  forms 
of  law  to  restore  the  thing,  the  fruits  and  the  revenue'!  result,  not  from  an 
offence,  or  quasi  offence,  but  from  a  quasi  contract. 

Where  tbe  administrator  by  private  sale  has  illegally  disposed  of  succession 
property  in  which  minors  are  interested,  an  administration  sale  afterward 
provoked  in  order  to  confirm  the  title  of  the  purchaser  at  private  sale  is  null 
and  void,  as  it  is  not  a  bona  fide  proceeding  provoked  to  pay  the  debts  of  a  suc- 
cession. Such  a  sale  can  only  have  the  effect  of  destroying  competition  among 
bidders  for  the  saecesslon  property. 
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A  railroad  corporation  is  a  quasi  public  agent,  and  It  is  Its  duty,  independent  of  any 
agreement  to  secure  an  advantage  to  the  corporation,  to  establish  its  stations 
most  convenient  for  the  public  Interests.  An  agreement,  therefore,  by  the 
corporation  for  a  part  of  the  land  to  establish  its  depots  and  hotels  at  par- 
ticular points  is  illegal./ 18  Pick.  472,  481-3;  60111. 138;  64  111.414;  45  Mo.  414;  13 
So.  Rep.  103.  / 

All  agreements  which  tend  to  injure  the  public  service  are  Illegal.  Any  agreement, 
therefore,  which  contemplates  the  use  of  private  influence  to  secure  some 
desired  legislation  is  null  and  void.    16  How.  314, 334;  21  Wall.  441;  40  N.  Y.  643. 

Obligations  in  aolido  are  not  presumed.  They  must  be  expressly  stipulated,  unless 
they  take  place  of  right  by  virtue  of  some  provision  of  law.    2095  C.  C. 

Joint  purchasers  of  property,  unless  there  is  an  express  stipulation  to  that  effect, 
can  not  be  held  liable  in  soUdo  for  the  purchase  price  of  the  property.  1  An. 
432 ;  18  An.  291 ;  13  La.  447 ;  3  Rob.  256. 

Judgment  afllrmed  as  to  property  remaining  In  possession  of  defendants.  In  all 
other  respects  avoided  and  reversed,  and  judgment  of  non-suit  as  to  property 
disposed  of  and  not  Identifled. 

APPEAL  from  the  Fifth  District  Coart,  Parish  of  Ouachita. 
Richardaoriy  J, 


Boatner  &  Lamkin  for  Plaintiffs  and  Appellees. 


Stuhb8  &  Ru88ell  and  Potts  tfir  Hv^iaon  for  Defendants,  Appellants. 


C.  J,  Boatner  filed  a  brief  for  Appellees  on  application  for  a  re- 
hearing. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  One  of  the  plaintiffs,  McLain,  died  during  the 
pendency  of  this  appeal,  and  her  representative  has  been  made  a 
party. 

The  plaintiffs,  heirs  of  R.  W.  Burney  and  Fredonia  Burney,  both 
of  whom  died  in  1866,  claim  certain  real  property  remaining  in  the 
hands  of  defendants,  and  the  proceeds  of  the  sale  of  the  real  prop- 
erty sold  by  defendants,  all  of  which  they  inherited  from  their  de- 
ceased parents.  They  charge  that  the  defendants,  one  of  whom  was 
administrator  of  the  sstate  of  R.  W.  Bumey,  fraudulently  schemed, 
combined  and  conspired,  during  their  minority,  to  spoliate  them  of 
their  property. 

The  petition  sets  out  a  number  of  acts  which  the  plaintiffs  allege 
are  absolutely  null  and  void,  and  which  never  divested  the  title  of 
the  property  in  the  succession  of  Burney.     The  prayer  of  the  peti- 
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tion  is,  "  that  on  final  trial  hereof  all  the  proceedings  herein  set  forth, 
to- wit.,  the  several  purchases  by  Towne,  J.  J.  Garrard  and  John  T. 
Ludeling,  be  decreed  to  be  absolute  nullities  in  so  far  as  the  same 
purports  to  divest  the  estate  of  R.  W.  Bumey  to  the  aforesaid  prop- 
erty, and  your  petitioner  decreed  owners  of  two- fifths  interest  in 
such  of  said  property  as  now  stands  in  the  name  of  the  defendants 
herein  as  per  the  statement  filed  herewith.  That  they  have  judg- 
ment against  said  defendants  in  solido  for  two- fifths  of  the  sum  of 
fifty-nine  thousand  eight  hundred  and  twenty- two  dollars  and 
seventy-two  cents,  with  five  per  cent,  per  annum  interest  on  the 
proceeds  of  the  several  sales  of  said  property  by  the  several  parties 
as  set  forth  in  the  detailed  statement  of  said  sales  hereto  annexed 
and  made  part  hereof,"  etc. 

Several  exceptions  were  filed  to  the  suit  of  plaintiffs,  which  were 
sustained  by  the  District  Jadg«,  and  on  an  appeal  to  this  court  judg- 
ment was  reversed  and  the  case  reminded,  ordering  additional  par- 
ties to  be  made  defendants.  41  An.  627.  The  necessary  parties 
having  been  made,  and  service  having  been  made  upon  them,  they 
answered,  pleading  a  general  denial,  prescription  res  judicata  and 
estoppel  and  special  defences,  the  prescription  of  one  year  under 
Arts;  1987,  1994  and  8536,  and  ten  years  under  Arts.  3474,  3478  and 
2221,  and  thirty  years  under  Art.  3548  of  the  Civil  Code. 

The  plea  of  estoppel  is  based  on  the  silence  of  Mrs.  Bumey  and 
her  children  and  their  failure  to  make  objection  to  the  title  acquired 
by  Towne,  administrator,  in  October,  1868,  at  judicial  sale  of  said 
property  in  the  proceedings  of  Woodman  vs.  Teckell,  Executor,  at 
which  sale  Towne  was  a  purchaser  of  Woodman's  interest  in  the 
property  claimed  by  plaintiffs  in  good  faith  and  paid  the  price  of  the 
adjudication  and  received  a  deed  to  Woodman's  interest,  which  was 
duly  recorded  in  Madison  parish. 

The  plea  of  res  Judicata  is  based  on  the  fact  that  the  tutor  of  the 
present  plaintiffs,  the  minors,  joined  the  other  heirs  of  Burney  in  a 
siiit  against  E.  B.  Towne,  administrAtor,  in  which  they  set  forth  the 
same  cause  of  action  and  prayed  for  the  same  relief  as  in  the  present 
salty  which  it  is  affirmed  was  compromised  and  settled. 

The  answers  of  defendants  are  lengthy,  but  as  they  refer  to  several 
acts  attacked  by  plaintiffs  we  will  refer  to  them  at  length,  and  will 
select  the  answer  filed  by  the  defendant  Stubbs  as  containing  the 
full  defences  made  by  the  defendants. 
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It  is  averred  in  this  answer  that  the  respondent,  with  the  other 
defendants,  was  the  purchaser  of  the  Vicksbarg,  Shreveport  &  Texas 
Railroad,  and  that  he  and  his  associates  were  engaged  in  rebuilding 
said  road,  which  had  been  destroyed  during  the  war.  Changes  at  its 
terminus  opposite  Vic^sburg  necessitated  the  selection  of  another 
terminus.  That  during  the  years  1867  and  1868  several  persons, 
owners  of  property  from  the  point  opposite  the  mouth  of  the 
Yazoo  river  down  to  Warrenton,  several  miles  below  Vicksbarg, 
made  offers  to  respondent  and  those  interested  with  him,  for  the 
location  of  the  eastern  terminua  on  their  lands  on  the  Mississippi 
river;  no  one  offering  inducements  to  Ludeling  and  associates  less 
than  the  right  of  way,  depot  grounds,  and  one-half  of  the  balance  of 
their  respective  properties. 

That  all  the  lands  in  that  section  of  country  were  then  largely  re- 
duced in  value,  very  few  places  having  any  buildings  or  fences  left 
on  them.  That  what  was  then  koown  as  the  Woodman  and  Burney 
property  had  neither  buildings  nor  fences,  and  was  unprotected  by 
levees  from  thid  Mississippi  overflow.  That  early  in  the  spritig  of 
1868,  the  White  property,  the  Genella  tract,  the  Kennedy-Towne 
tract  and  the  Woodmao  and  Burney  tract,  as  well  as  others, 
were  offered  to  Ludeling  and  associates  on  most  liberal  terms 
in  case  they  would  locate  the  terminus  of  the  railroad  on  their 
tracts.  That  in  June,  1868,  after  having  had  the  whole  conn- 
try  carefully  examined  and  surveyed  by  Major  J.  W.  Green,  chief 
engineer,  a  portion  of  the  Eennedy-Towne  tract,  with  a  por- 
tion of  the  Woodman-Bumey  tract  adjoining,  was  selected  and 
reported  by  him  as  a  suitable  and  safe  terminus  of  the  rail- 
road, and  as  near  to  Vicksburg  as  it  was  then  prudent  to  build, 
whereupon  an  agreement  was  then  entered  into  by  Ludeling  for 
his  company,  with  P.  J.  Kennedy  and  E.  B.  Towne,  who  re- 
spectively claimed  to  be  the  owners  and  in  possession  of  the 
said  Towne  and  Woodman  and  Burney  lands,  and  your  respondents 
and  associates  agreed  to  locate  the  terminus  of  the  railroad  on  said 
lands,  and  to  have,  at  their  own  expense,  a  portion  of  it  laid 
off  with  lots  and  squares,  and  that,  in  consideration  thereof,  they 
were  to  have  right  of  way,  depot  grounds,  one- half  of  the  lots  and 
an  undivided  one-half  (^s)  of  the  balance  of  the  property.  That  J. 
J.  Qarrard,  who  had  acquired  one- half  interest  with  Towne  in  the 
Woodman  and  Burney  lands,  joined  with  Towne  in  making  the 
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agreement.  That  Towne  represented  that  he  had,  and  respondent 
avers  that  he  was  the  owner  of  Sees.  11  and  15,  in  T.  16  N.«  R.  15 
E.,  iv'liich  was  the  portion  of  the  Woodman  and  Barney  lan^ 
hidaded  in  the  agreement  of  Ladeling  and  associates  with  Towne, 
Kennedy  and  Qarrard.  That  about  the  6th  of  October,  1886,  Ezra 
B.  Tow^ne,  under  an  order  of  seizure  and  sale,  issued  under  a  decree 
of  a  court  of  competent  jurisdiction  in  the  suit  of  F.  F.  Woodman  vs. 
Teckell,  Executor  of  the  O:  O.  Woodman,  purchased  said  Sees. 
11  and  15,  T.  16  N.,  R.  15  E.  That  all  the  requirements  of  law  were 
observed  in  said  sale,  and  that  Towne  was  a  purchaser  in  good  faith, 
and  tbe  deed  from  the  sheriff  to  him  was  duly  recorded.  That 
Towne' s  title  was  legal  and  valid.  Tha|)  when  Towne,  under  the 
agreement  with  Ludeling  and  associates  for  the  terminus  of  the  road 
on  the  property  sold  to  them,  which  was  also  for  one  thousand  dol- 
lars in  cash,  and  the  use  of  their  personal  influence  to  have  the 
pariah  site  fixed  on  said  land  he,  Towne,  informed  them  that  his  pur- 
chase of  the  land  at  sheriff's  sale  in  October,  1868,  should  inure  to 
the  benefit  of  the  children  of  his  dead  friend,  R.  W.  Burney^ 
and  that  the  arrangement  with  J.  J.  Garrard  relieved  the  estate  of  a 
debt  which  rendered  it  insolvent,  and  that  the  one -fourth  reserved 
to  hioiBelf  in  the  division  to  be  made  after  paying  the  liabilities  of 
the  estate  would  be  transferred  to  the  children  of  Bnmey ;  that  he 
^>^  already,  under  the  advice  of  a  family  meeting,  transferred  to 
^^^^BTdy  a  large  creditor  of  the  estate  of  Burney  for  twenty- four 
thousand}  dollars,  an  undivided  half  interest  in  said  Sees.  11  and 
^^  io  Settlement  of  said  claim,  hence  it  was  necessary  that  Garrard 
•hoold  join  in  the  verbal  agreement  between  Towne  and  Ludelinfi^ 
*^^  associates. 

^Bpondent  avers  that  he  and  his  co-respondents  with  the 
author  of  their  title,  Towne  and  Woodman's  estate,  from  which 
Towne  acquired,  and  the  authors  of  Woodman's  title,  have 
"^^^  the  property  under  title  translative  of  property  for  more  than 
thirty  years  and  in.  good  faith,  and  he  pie  ids  the  prescription  of  ten 
and  thirty  years  in  support  of  his  title  and  that  of  his  co-respond- 
ents. 

**^^  further  avers  that  in  the  meantime  Garrard  transferred   his 

tVgVxts  to  Mrs.  Lucy  V.  Ames,  one  of  the  respondents,  and  tbatLude- 

^8  &Ud  associates  complied  with  every  stipulation  in  regard  to  the 

location  of  the  terminus,  the  payment  of  the  money  and  the  location 
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and  mapping  out  of  the  town  of  Delta ;  a  formal  title,  Ist  day  of  May, 
1869,  was  made  by  Towne  to  Ludeling  and  the  railroad  company  of 
the  interest  in  the  lands  arranged  for  on  the  basis  of  the  original 
agreement,  the  act  being  passed  before  a  notary  public  and  recorded 
6th  May,  1869,  in  the  parish  of  Madison.  He  further  avers  that 
about  this  time  he  and  his  associates  were  approached  by  the  execu- 
tor of  O.  O.  Woodman's  estate  and  other  representatives,  claiming 
that  the  estate  of  Woodman  had  never  been  divested  of  title  to  this 
property;  that  although  there  was  of  record  a  transfer  to  R.  W. 
Bnrney  of  the  property,  they  were  in  possession  of  a  counter  letter 
of  Burney,  given  at  the  time,  showing  that  the  transfer  was  not  real 
but  for  the  pulrpose  of  O.  O.  Woodman,  and  under  its  terms  they  had 
a  right  to  and  would  compel  by  suit  the  reconveyance  of  the  lands  to 
the  estate  and  heirs  of  Woodman ;  that  said  heirs  of  Woodman  pro- 
posed to  confirm  to  respondents  all  the  advantages  accruing  to  them 
from  the  agreement  with  Towne  and  Gerrard,  provided  respondents 
would  abandon  Towne  and  Burney  heirs  and  Mrs.  Ames  and  act  with 
them  in  suits  against  these  parties. 

Respondents,  after  a  full  examination  of  the  facts,  having  already 
acquired  their  rights  with  a  knowledge  of  the  equities  between 
Woodman  and  Burney,  but  observing  some  informalities  in  the  pro- 
ceeding that  resulted  in  the  sale  to  Towne,  which  might  have  en- 
dangered the  same  if  set  up  on  trial,  but  which  have  long  since  been 
cured  by  lapse  of  time,  and  being  earnestly  sought  by  Towne  to  assist 
him  in  the  assertion  and  protection  of  the  interests  of  R.  W.  Burney, 
refused  the  proposition  of  Woodman's  heirs  and  provoked  the  pro- 
ceedings which  resulted  in  the  sale  to  Ludeling  on  25th  June,  1869, 
for  the  sole  purpose  of  perfecting  the  title,  and  protecting  the  inter- 
ests of  the  heirs  of  R.  W.  Burney  from  the  inequitable  though  ap- 
parently legal  claim  of  the  heirs  of  Woodman. 

The  respondents  recite  the  facts  of  the  pursuit  of  said  property  by 
a  creditor  of  Woodman,  in  taking  out  some  sort  of  proceeding 
against  the  sale  of  said  property  to  Ludeling  on  25th  June,  1869,  and 
a  suit  filed  by  the  same  creditor  in  the  State  Court  of  Mississippi, 
and  afterward  in  the  United  States  Circuit  Court,  and  their  efforts, 
at  great  expense  and  trouble,  to  protect  said  property  for  their  own 
benefit  and  for  the  interests  of  the  heirs  of  Burney.  They  aver  that 
the  declarations  in  the  act,  9th  November,  1869,  in  relation  to 
Towne's  one-fourth  interest  io  the  division  of  the  property  had  refer- 
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ence  only  to  the  half  interest  in  said  property,  which  Towne  acquired 
at  sheriff's  sale,  October,  1866,  in  the  salt  of  Woodman  vs.  Teckell, 
Executor,  and  denying  that  the  succession  of  Barney,  at  the  time  of 
Baid  sale,  had  any  interest  in  the  lands.  They  aver  that  prior  to  the 
arrangement  about  locating  the  terminus  of  the  road  and  building  of 
a  town,  the  lands  were  subject  to  overflow  and  worth  not  more  than 
fifteen  dollars  per  acre.  That  the  enhanced  value  of  said  lands  was 
dae  to  the  fact  of  locating  the  town  of  Delta  upon  them,  through  the 
efforts  of  respondents,  and  that  since  the  changes  in  the  river  the 
town  of  Delta  has  been  destroyed;  that  the  children  of  Burney, 
especially  the  plaintiffs,  have  enjoyed  since  1869  the  revenues 
arising  from  the  rents  of  all  the  property,  except  a  few  acres  used  as 
a  grand  right  of  way  and  for  town  lots;  that  plaintiffs  and  their  hus- 
bands, acting  for  them,  have  received  rent  for  property  of  respon- 
dents, acquired  from  Towne  for  at  least  two  thousand  dollars,  half 
of  which  belongs  to  respondents ;  that  if  plaintiffs  own  any  interest 
in  the  lands  claimed,  it  is  an  undivided  half  interest,  and  that  there 
now  remains  undisposed  of  four- fifths  of  said  land  which  is  in  full 
possession  and  control  of  plaintiffs ;  that  if  respondents  are  liable  for 
any  amount  to  plaintiffs  for  lots  sold,  the  same  has  been  extinguished 
and  compensated  by  taxes  paid  by  defendants  and  the  rents  and 
revenues  received  by  plaintiffs. 

There  was  judgment  for  plaintiff  as  prayed  for,  except  that  each 
defendant  was  adjudged  to  pay  two -fifths  of  the  proceeds  of  the 
town  lots  disposed  of  by  him  with  legal  interest  from  judicial  de- 
mand, instead  of  a  solidary  judgment  with  legal  interest  from  date 
of  sale. 

Defendants,  Stubbs,  Waddill,  Gordon,  Ludeling  and  Mrs.  Ames, 
appealed. 

Plaintiffs  ask  that  the  judgment  be  amended  as  prayed  for  in  the 
petition. 

R.  W.  Burney  died  in  the  month  of  April,  •1866.  His  widow,  Fre- 
donia  Burney,  qualified  as  natural  tutrix  to  her  miuDr  children.  An 
inventory  of  the  succeselion  was  made  on  the  27th  of  April,  1866,  and 
an  undivided  half  interest  in  and  to  lots  or  fractional  sections  11, 
14  and  15,  T.  16  N.,  R.  15  E.,  containing  one  thousand  ninety- two 
and  forty  one- hundredths  acres,  valued  at  twenty  dollars  per  acre, 
the  half  interest  being  ten  thousand  four  hundred  and  twenty -five 
dollars,  was  placed  thereon  as  the  property  of  the  succession,  and 
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Ezra  B.  Towne  was  appointed  and  qualified  as  ander-tntor  on  the 
same  day  the  inventory  was  made. 

In  November,  1866,  the  natural  tutrix,  Mrs.  Burney,  died. 

Ezra  B.  Towne,  under-tutor,  addressed  a  petition  to  the  Thirteenth 
Judicial  District  Court  for  the  parish  of  Madison,  alleg^ns:  the  death 
of  the  tutrix,  and  asked  that  a  family  meeting  be  convoked  to  ad- 
vise and  deliberate  upon  the  appointment  of  a  tutor  for  the  minors, 
and  for  deliberating  generally  upon  the  interests  of  the  minors. 
The  order  for  the  family  meeting  was  granted  ''  to  deliberate  touch- 
ing the  interests  of  the  minors  generally,  and  particularly  touching 
the  appointment  of  a  tutor." 

On  the  27th  day  of  November,  1866,  the  family  meeting  assembled. 
They  declined  to  recommend  a  tutor,  but  suggested  inferentially  the 
appointment  of  an  administrator  to  the  succession.  This  family 
meeting,  among  other  things,  advised,  and  which  was  not  submitted 
to  them  in  the  order  convoking  the  same,  the  acceptance  of  the 
proposition  of  J.  J.  Garrard,  a  creditor  of  the  succession.  This 
creditor  presented  to  the  meeting  the  account  of  Jas.  J.  Qarrard  & 
Oo.  for  twenty-'four  thousand  ninety- one  dollars  and  three  cents, 
together  with  the  proposition  *'  to  take  in  payment  for  said  account 
a  sufficient  part  of  the  plantation  known  as  the  Burney  (old)  Home 
Place,  at  a  fair  valuation,  same  to  be  determined  by  appraisers  ap- 
pointed by  both  parties.  It  is  also  understood  that  we  receive  a 
good  title  to  the  land." 

E.  B.  Towne,  formerly  under-tutor,  applied  for  and  obtained  the 
administration  of  the  succession  of  Burney,  and  qualified  as  such 
administrator  on  the  19th  December,  1866.  No  new  inventory  was 
made,  the  inventory  made  under  the  appointment  of  tutor  being 
adopted  by  him. 

Under  the  writ  issued  in  the  case  of  Frank  O.  Woodman  vs.  James 
Teckell,  Executor,  Sees.  11  and  15,  the  undivided  half  of  which  was 
placed  on  the  inventory^  as  the  property  of  the  succession  of  Burney, 
was  adjudicated  to  E.  B.  Towne,  under-tutor  of  the  minor  children 
of  Burney. 

After  he  was  appointed  and  qualified  as  the  administrator  of  the 
succession  of  Barney,  E.  B.  Towne,  as  such  administrator,  by  private 
act,  sold  to  J.  J.  Garrard,  a  creditor  of  said  succession  an  undivided 
half  interest  in  said  Sees.  11  and  15,  T.  16  N.,  R.  15  E.,  known  as 
the  Burney  place,  containing  one  thousand  and  twenty-four  acres, 
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for  the  price  of  fifty  dollars  per  acre,  which  was  in  fact  a  giving  in 
payment  the  property  for  the  debt  of  Garrard  &  Oo.  This  sale  was 
made  in  pnrsoance  of  the  recommendation  of  the  family  meeting 
already  referred  to. 

J.  J.  Garrard  conveyed  this  undivided  half  interest  to  Mrs.  L.  V. 
S.  Ames,  one  of  the  defendants. 

This  property,  all  of  Sees.  11  and  15  in  said  township  and  range, 
was  surveyed  and  laid  off  in  streets,  squares  and  lots  in  1868.  On 
the  first  day  of  May,  1869,  for  the  price  of  one  thousand  dollars  and 
tiie  establishment  of  a  railroad  terminus  thereon,  Towne  conveyed  to 
defendant  Ludeling  his  own  undivided  half  interest  in  said  property, 
laid  off  as  above,  the  raUroad  square  at  the  town  of  Delta,  right  of 
way  through  Sec.  15,  the  squares  designated  by  odd  numbers  on  the 
plat.  One  undivided .  fourth  of  Sec.  15,  not  laid  off  in  squares,  was 
also  transferred  to  defendant  Ludeling. 

This  sale  was  the  consummation  of  a  prior  agreement  between 
Towne  and  Ludeling. 

On  the  18th  May,  1869,  Towne,  the  administrator,  alleging  that  J.  J. 
Garrard  was  a  creditor  of  the  estate  for  twenty  thousand  dollars ;  that 
his  claim  had  been  submitted  to  a  family  meeting,  who  had  advised  the 
acceptance  of  the  proposition  heretofore  referred  to ;  that  said  debt 
remained  unpaid,  the  recommendation  of  the  family  meeting  not  hav- 
ing been  fully  carried  out;  that  in  his  opinion  Sees.  11, 14, 15,  T.  16  N., 
B.  15  E.,  though  a  large  portion  of  the  same  is  outside  of  the  levee, 
could  be  sold  for  enough  to  pay  all  the  debts  owing  by  said  estate, 
presented  a  petition  to  the  District  Oourt  praying  for  a  sale  of  said 
property  to  pay  debts,  and  asking  also  for  a  new  inventory  and  ap- 
praisement. Towne  was  parish  judge,  and  recused;  therefore  he 
sought  the  jurisdiction  of  the  District  Oourt,  which  granted  the 
order. 

No  new  inventory  or  appraisement  was  made  as  prayed  for,  al- 
though the  property  had  changed  its  character  and  become  enhanced 
in  value.  It  was,  to  a  great  extent,  no  longer  a  plantation,  but  had 
become  a  part  of  a  proposed  village  or  town,  laid  off  into  streets, 
squares  and  lots. 

This  petition  was  prepared  and  written  by  the  defendant,  Stubbs. 
The  property  was  sold  in  block,  without  reference  to  its  changed 
condition.     The  defendant,  Ludeling,  became  the  purchaser  under 
the  sale  ordered  by  the  court. 
6 
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The  answer  of  defendants  shows  that  this  sale  was  not  for  the 
parpose  of  paying  the  debts  of  the  saccession,  as  alleged  in  the  peti- 
tion for  the  order  to  sell,  bat  that  the  application  for  the  sale  and 
the  order  obtained  was  '<  on  the  advice  of  respondent  associates,  and 
for  the  sole  parpose  of  perfecting  their  title  and  protecting  the  heirs 
of  Barney  from  the  ineqnitable,  though  apparently  legal,  claim  of 
Woodman." 

This  'Mneqaitable,  though  apparently  legal,  claim  of  Woodman" 
originated  as  follows : 

In  1848  O.  O.  Woodman  owned  all  of  the  property  in  dispnte^ 
Under  a  partnership  agreement  in  that  year  he  conveyed  one -half 
of  this  property  to  Barney,  with  a  stipalation  that  the  half  interest 
was  to  be  reconveyed  to  Woodman  on  paying  to  Barney  three  thoa- 
sand  dollars.  Woodman  died  in  1860.  It  does  not  appear  that  he 
paid  the  three  thousand  dollars  and  had  the  property  reconveyed  to 
him.  Prior  to  his  death  he  was  unfortunate  in  having  an  unfaithful 
wife.  To  defeat  the  claims  of  this  wife  the  executor  of  Woodman 
obtained  a  decree  to  sell  to  Barney  the  interest  of  Woodman,  de- 
ceased, in  said  property  at  private  sale,  and  on  the  27th  January, 
1860,  title  was  made  to  Barney.  This  sale  was  simulated.  Burney 
gave  a  counter  letter  to  this  effect.  The  act  of  sale  was  not  recorded 
in  Madison  parish,  where  the  property  was  situated,  until  these  de- 
fendants put  it  on  record,  June  22,  1869,  ''for  protection  against 
Woodman's  heirs." 

The  heirs  of  Woodman  and  the  creditors  of  his  succession  in  1869 
set  up  claim  to  the  entire  property — one-half  on  account  of  the 
counter  letter,  and  the  other  half  on  payment  of  the  three  thousand 
dollars  stipulated  in  the  act  of  partnership  between  Burney  and 
Woodaian.  The  defendants,  before  recording  the  act  of  sale  from 
Woodman's  exedutor  to  Barney,  June  27, 1860,  had  knowledge  of  the 
existence  of  the  counter  letter,  although  they  state  it  was  not  ex- 
hibited to  them. 

In  relation  to  the  succession  sale,  at  which  Ludeling  became  the 
purchaser,  defendants  in  their  brief  say :  ''  The  sale  of  24th  of  June 
was  provoked  for  the  purpose  of  perfecting  the  title  of  Mrs.  Ames, 
who  had  acquired  the  Garrard  interest,  and  incidentally  of  the  estate 
of  Burney,  from  what  was  then  believed  to  be  the  unjust  attack  of 
Woodman." 

A  creditor  of  Woodman  instituted  suit  in  the  United  States  Court 
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of  Mississippi  for  the  property.  Towne  and  the  estate  of  Barney 
were  made  defendants,  and  after  years  of  litigation  the  suit  was  dis- 
missed. 

The  defendants  combined  with  Towne  and  the  estate  of  Barney, 
and  althoagh  not  parties  to  that  salt  vigoroasly  defended  the  same 
^'hich  resolted  in  its  dismissal. 

ANSWEB  OF  DEFENDANT  6TUBBS. 

Id  the  answer  of  defendant  Stabbs,  it  is  recited  that  <*  respondent 
further  shows  that  the  heirs  of  Woodman,  through  one  Stone,  claim- 
ing to  be  a  creditor,  filed  or  presented  some  sort  of  a  proceeding 
while  the  sheriff  was  proceeding  to  sell  the  property  on  the  25th  of 
Jane,  1869,  bat  the  same  was  disregarded,  and  thereafter  attempted 
through  the  forms  of  law  in  the  State  courts  of  Mississippi' 
and  afterwards  in  the  United  States  Court  for  Mississippi,  to  subject 
tbiB  property  (and  all  claimed  by  or  in  the  name  of  R.  W.  Bumey  at 
the  date  of  his  death)  to  their  claims,  and  that  your  respondent  with 
his  associates,  Mrs.  Ames  and  E.  B.  Towne,  were  at  great  trouble 
and  expense  for  counsel  in  defending  said  suits.  That  it  was  only 
after  they  had  finally  succeeded  in  defeating  the  claims  and  suits  of 
the  Woodman  estate  that  some  of  the  heirs  of  Bumey  then  turned 
on  their  benefactor  and  friend,  E.  B.  Towne,  and  ungratefully 
charged  him  with  fraud,  and  respondent  shows  that  the  proceedings 
taken  by  Towne  which  resulted  in  the  sale  to  J.  T.  Ludeling,  24th  of 
Jnne,  1869,  not  only  were  not  for  the  purpose  of  injury  to  plaintiffs 
but  for  the  purpose  of  perfecting  title  in  him  for  plaintiffs  and  for 
respondent  and  his  associates  which  had  been  recovered  from  and 
tbrongh  Towne  and  for  the  purposes  of  protecting  the  interests  of 
the  hehrs  of  Bumey  against  the  violent  attacks  of  Woodman's  estate 
and  heirs,  who  had  set  up  and  were  asserting  claims  to  the  whole 
property." 

The  turning  against  their  benefactor  alluded  to  in  defendant's 
answer  was  the  institution  of  a  suit  by  the  heirs  of  Barney  against 
Towne,  which  is  identical  in  the  allegations  in  the  petition  with  the 
one  m  the  present  suit.  The  present  plaintiffs  were  then  young 
children,  one  an  infant  and  the  other  about  ten  years  of  age.  It  is 
^  suit,  and  the  fact  that  the  minor  heirs  went  into  possession  of 
the  property,  surrendered  by  Towne  under  a  compromise  with  their 
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tator  and  the  major  heirs,  which  is  the  ipround  of  the  defendants' 
pleas  of  res  judicata  and  estoppel. 

The  changes  in  the  banks  of  the  Mississippi  riv  er  made  it  neces- 
sary to  select  another  terminus  for  the  railroad.  Before  Lndeling 
made  an  agreement  with  Towne  abont  locating  the  terminvsy  the 
depot  and  the  building  of  the  town  of  Delta  at  the  terminuSy  the  en- 
gineer of  the  road  had  made  a  survey  of  the  locality  and  selected 
the  point  where  the  Barney  property  was  sltnated.  The  answer  ad- 
mits that  the  sale  of  the  undivided  half  of  the  property  to  Lndeling 
by  Towne  May  1,  1869,  was  the  carrying  out  of  a  prior  engagement 
made  in  the  year  1868  between  Towne,  Garrard,  Lndeling  and  asso- 
ciates by  which  Towne  and  Garrard  bound  themselves  to  Ludeling 
and  associates  to  sell  to  them  one  undivided  half  of  the  property  in 
Sees.  11  and  15,  T.  16  N.,  R.  15  E.,  and  the  depot  grounds  and 
right  of  way,  in  consideration  of  the  payment  of  one  thousand  dol- 
lars in  money  and  the  locating  the  terminua  of  the  railroad  on  these 
lands,  and  the  use  of  their  influence  to  have  the  parish  site  moved 
there  from  the  old  town  of  Richmond.  This  agreement,  they  allege, 
they  fully  performed. 

It  is  also  admitted  in  the  answer  that  Towne,  at  the  time  of  this 
agreement,  informed  defendants  that  his  purchase  of  the  property  at 
sheriff's  sale  should  inure  to  the  benefit  of  the  heirs  of  Bumey,  and 
that  it  was  his  intention  to  transfer  the  property  allotted  to  him  in 
the  division  to  them. 

On  the  9th  November,  1870,  Jno.  T.  Ludeling  appeared  before  a 
notary  public  in  Ouachita  parish,  the  parish  site,  Monroe,  being  the 
domicile  of  the  railroad  company,  and  declared  that  in  pursuance  of 
an  agreement  made  with  Towne  and  others  he  caused  a  survey  in 
the  year  1868  of  a  large  portion  of  the  Towne  plantation  to  be  made 
and  laid  off  into  squares  and  town  lots,  and  that  he  had  a  map  pre- 
pared of  the  same,  calling  the  town  Delta,  the  same  being  recorded 
in  the  parish  of  Madison,  1st  May,  1869 ;  that  he  had  acquired  from 
Towne  all  the  odd  numbers  in  the  squares  on  said  plot,  being  divi- 
sions of  Sees.  11  and  15,  T.  16  N.,  R.  5  E.,  and  one  undivided  fourth 
in  all  that  part  of  said  sections  not  laid  off  into  squares,  being  one- 
half  interest  claimed  by  Towne  in  said  property.  In  the  act  it  was 
further  stated  that  he  had  acquired  said  property  at  the  successioa 
sale  of  Bumey,  25th  June,  1869,  and  that  he  afterward  made  an 
agreement  with  Towne  and  Mrs.  L.  V.  S.  Ames,  in  writing,  reserv- 
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ing  to  himself  the  odd  nDmbered  squares  and  the  rig^ht  of  way  and 
depot  grounds  for  railroad  purposes,  and  he  agreed  to  transfer  to 
Towns  and  Mrs.  Ames  the  even  numbered  squares  and  an  undi- 
vided half  interest  in  that  part  of  the  property  not  laid  off  into 
squares,  Mrs.  Ames  agreeing  to  transfer  to  Ludeling  all  her  right  and 
ioterest  in  the  right  of  way  and  depot  grounds  and  odd  numbered 
squares  and  one -half  of  her  undivided  interest  in  the  portion  of  said 
sections  not  laid  off  into  squares.  He  further  declared  that  he  did  not 
acquire  said  property  only  for  himself,  but  for  other  parties  also,  the 
appearers,  Gordon,  Stubbs,  Kline,  WaddUl,  Ray,  Baker,  Oaks,  Ames, 
McGuire  and  Bry ;  that  the  interest  of  each  in  the  property  is  not 
equal.  The  shares  were  fixed  at  One  hundred  and  forty  and  the 
property  was  partitioned  according  to  the  interest  in  it  of  each  of 
said  parties  to  the  act.  Towne  received  one -fourth,  Mrs.  Ames  one- 
foQrth,  Ludeling  and  associates  one -half. 

The  defendants  offered  in  evidence  contract  and  deed  from  P.  J. 
Kennedy  to  John  T.  Ludeling,  passed  May  1,  1869,  to  show  that  the 
town  of  Delta  embraced  Sees.  1  and  2,  T.  16,  R.  16  E.  This  was  ob- 
jected to  as  res  inter  €Uio8, 

The  objection  was  sustained  and  the  defendants  reserved  a  bill. 
It  was  claimed  by  defendants  that  in  the  sales  of  property  many  of 
them  were  of  lots  and  squares  in  the  Kennedy  part  of  the  town, 
which  they  were  prepared  to  show.  The  evidence  was  irrelevant, 
as  the  several  deeds  will  show  what  property  was  disposed  of.  If 
they  do  not  show  that  the  defendant  sold  property  claimed  by  plain- 
tiffs, the  plaintiffs  can  not  recover.  It  is  upon  the  plaintifTs  to  prove 
that  the  lots  sold  or  donated  by  defendants  were  the  same  as  those 
claimed  b;  them.  It  is  not  necessary,  therefore,  to  show  that  other 
property  formed  a  part  of  the  town  of  Delta  in  order  to  determine 
the  issues  herein  presented. 

RE8  JUDICATA  AND  ESTOPPBL. 

A.  T.  Felt,  tutor  of  plaintiffs,  in  1874,  with  the  other  heirs  of 
Barney,  instituted  suit  in  the  parish  court  of  Madison  parish  against 
E.  B.  Towne  and  John  T.  Ludeling,  in  which  the  same  issues  were 
presented  as  in  the  instant  case. 

This  suit  was  compromised  with  said  tutor  and  the  heirs,  then  of 
age,  and  plaintiffs  in  said  suit.  Under  this  compromise  the  defend- 
ant, Towne,  transferred  to  the  heirs  of  Bumey,  through  John  Mc- 
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Donoagh  and  Tristram  A.  Thomas,  hosbauds  of  two  of  the  heirs, 
certain  property  in  the  town  of  Delta.  The  act  of  compromise  is  as 
follows : 

"  State  op  Louisiana,  \ 
*'  Parish  of  Madison.    J 

"When  I  purchased  the  property  known  as  the  'Burney  prop- 
erty,' being  lots  or  Sees.  11  and  15,  I  intended  and  said  that  said 
purchase  should  inure  to  the  benefit  of  m^  old  and  dead  friend,  R. 
W.  Burney.  As  administrator  of  his  estate,  I  hpve  paid  all  debta 
that  have  been  presented  to  me,  amounting  to  the  sum  of  twenty 
thousand  dollars  or  more.  After  doing  this  I  find  in  my  possession 
considerable  property  which  I  am  morally  bound  to  transfer  to  the 
children  of  R.  W.  Burney. 

«  Therefore  this  writing  is  to  transfer  and  deliver  to  John  A.  Mc- 
Donough  and  Tristram  A.  Thomas,  for  their  heirs  and  for  the  other 
children  of  R.  W.  Burney,  share  and  share  alike,  except  that  Mrs. 
Felt  has  already  received  about  five  thousand  dollars,  which  she 
must  account  for,  and  which  must  be  deducted  from  her  share;  all 
my  interest  and  title  and  possession  in  all  the  lots  of  the  town  of 
Delta,  La.,  and  in  all  the  lands  comprised  in  Sees.  11  and  16  of  T. 
16,  R.  15  E.  of  said  parish  and  State,  to  them  and  their  heirs  forever, 
without  any  warranty  except  against  myself  and  my  heirs. 

'<  The  consideration  of  this  transfer  is  an  entire  acquittal  and  re- 
lease from  all  responsibility  as  administrator  of  the  estate  of  R.  W. 
Burney,  and  a  written  withdrawal  of  all  charges  of  fraud  or  collu- 
sion against  me  and  John  T.  Ludeling,  to  be  filed  in  the  Probate 
Court  of  Madison  parish,  in  the  suit  numbered  700  on  the  docket  of 
said  court.  The  blocks  Nos.  10,  12,  14  and  64,  and  three  other  blocV 
numbers  not  now  known,  but  which  have  been  sold  by  Mrs.  Ames, 
are  not  included  in  this  transfer. 

<<  Done  and  signed  this  the  27th  day  of  November,  1875. 

<'  Witnesses.  Signed. 

**  Geo.  J.  Bradfield,  E.  B.  Towne, 

"  J.  W.  Bbuton.  John  A.  McDonough» 

Tristram  A.  Thomas. 

''Messrs.  Jno.  A.  McDonough,  Tristram  A.  Thomas  and  E.  B. 
Towne  acknowledged  their  signatures  before  me. 

''Robert  S.  Belk, 
"  Deputy  Recorder.^* 
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On  the  23d  December,  1875,  Towne  transferred  to  said  heirs,  in 
porsoance  of  said  compromise,  other  property,  in  block  No.  12,  in 
Delta,  and  certain  mortgage  notes  on  lots  in  the  town  of  Delta 
which  he  had  sold. 

On  the  12th  of  Febraary,  1880,  the  said  John  A.  McDonongh  ap- 
peared before  a  notary  and  made  the  following  statement  and  formal 
transfer  to  the  heirs  of  Barney,  to -wit: 

**  Whereas,  Tristram  Thomas  and  myself  became  the  purchasers 
of  certain  property  in  the  parish  of  Madison,  La.,  for  the  benefit 
of  the  Bumey  heirs,  as  is  shown  by  deeds  on  the  27th  of  November, 
1875,  and  23d  of  December,  1875,  from  E.  B.  Towne  to  as,  duly  re- 
corded ;  and,  whereas,  we  also  became  the  purchasers,  apparently  in 
our  own  right,  on  the  18th  of  November,  1875,  by  deed  from  Frank 
P.  Stubbs,  of  twenty  acres  of  land,  described  in  the  deed  of  that  date, 
yet  it  was  well  known  that  said  purchase  was  the  compromise  of  a 
lawsuit  between  the  heirs  and  said  Stubbs. 

*'  I  declare  that  said  purchase  was  made  for  the  benefit  of  all  the 
heirs  of  the  late  R.  W.  Burney,  and  that  they  became  the  purchasers 
and  have  used  and  possessed  the  same,  except  Mrs.  Lillie  Felt, 
who  was  excluded.  Therefore,  I  hereby  disclaim  any  ownership  in 
either  of  said  purchases,  and  hereby  transfer  all  the  title  I  may  have 
to  said  property  to  said  heirs  and  their  legal  representatives  for- 
ever." 

But,  in  the  meantime,  on  the  24th* day  of  April,  1876,  after  Anna 
V.  Bumey  Tuid  become  full  age^  Mrs.  Matilda  Thomas,  Miss  Anna  V. 
Bumey  (afterward  Long)  and  Mrs.  Almeda  McDonoagh  sold  to  Mrs. 
LUlie  Felt,  wife  of  A.  T.  Felt,  lots  7,  8  and  9,  in  block  12,  in  Delta, 
conveying  in  the  act  '^  all  and  every  right  and  interest  of  owner- 
ship, use  and  habitation  that  we,  said  transferrers,  may  or  can  have 
by  virtue  of  inheritance  from  R.  W.  Bumey  and  Mary  F.  Burney, 
and  by  virtue  of  transfers  made  by  E.  B.  Towne  to  said  J.  A. 
McDonough  and  T.  A.  Thomas,  in  two  deeds,  dated  respectively 
November  27  and  December  23,  1875,  or  by  any  other  right." 

This  act  further  provides  that  ''this  transfer  and  assignment  is 
made  to  said  Mrs.  Felt  as  part  of  her  interest  in  and  to  said  succes- 
sion of  R.  W.  and  M.  F.  Bumey,"  ''and  is  an  assignment  to  her  as 
part  of  the  share  due  her  in  all  the  property  held  in  common  among 
said  transferrers  and  transferee." 

It  is  alleged  by  defendants  that  Mrs.  Long,  one  of  the  plaintiffs, 
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was  of  full  age  when  the  act  of  24th  of  April,  1876,  was  passedy  and 
that  she  ratified  and  confirmed  the  compromise,  and  what  had  been 
done  in  relation  to  the  Barney  property  when  she  was  a  minor,  and 
that  both  plaintiffs  went  into  possession  of  the  property  and  enjoyed 
its  revenues,  and  that  they  are,  therefore,  estopped  from  disputing 
said  compromise,  as  they  had  accepted  and  ratified  it.  They  also 
urge  that  said  compromise  had  the  authority  of  the  ^'  thing  ad- 
judged," under  Art.  3078  of  the  Civil  Code. 

Whatever  effect  this  compromise  had  as  to  the  major  heirs  it  could 
not  bind  plaintiffs,  who  were  minors.  There  was  no  intervention  of 
a  family  meeting  who  advised  it.  As  to  the  minors,  it  was  a  nullity. 
Civil  Code,  Art.  8072;  Graham,  Tutrix,  vs.  Hester,  16  An.  148. 

In  the  transfer  from  Towne.  to  the  heirs  of  Burney,  it  is  recited 
that  when  he  purchased  at  the  sale  of  Woodman  vs.  Teckell,  Execu- 
tor, Sees.  11  and  15,  in  T.  16  N.,  R.  16  E.,  he  said  and  intended  that 
said  purchase  was  for  the  benefit  of  the  Burney  heirs,  and  that  after 
settling  the  debts  of  the  succession  of  Burney  he  found  liimself  in 
possession  of  considerable  property  which  he  was  morally  bound  to 
transfer  to  them.  From  this  declaration  it  is  evident  that  Towne 
only  transferred  to  them  property  of  which  they  were  the  rightful 
owners  from  the  date  of  said  purchase  by  him.  They  went  into  pos- 
session of  property  which  belonged  to  them.  The  compromise,  so 
far  as  the  minors  were  concerned,  was  a  nullity.  Property  trans- 
ferred to  them  under  it,  and  which  belonged  to  them,  and  which 
continued  in  their  possession  until  after  their  majority,  or  even 
when  transferred  to  them  after  their  majority,  can  not  be  the  means 
of  estopping  them  from  claiming  other  property  belonging  to  them 
in  the  hands  of  the  administrator,  or  other  parties  who  acquired 
from  him. 

Towne's  declaration  was  that  he  found  himself  in  possession  of 
considerable  property  belonging  to  the  heirs  of  Burney  after  paying 
all  debts.  The  heirs,  whether  of  age  or  not,  have  the  undoubted  right 
to  pursue  him  until  all  the  property  in  his  possession  belonging  to 
them  shall  be  returned  to  them. 

WANT  OF  TBNDBB. 

This  plea  is  not  discussed  in  defendant's  brief.  The  pleadings  and 
the  facts  in  the  case  do  not  sustain  it.  There  is  no  other  evidence 
that  the  amount  alleged  to  have  been  paid  was  ever  received  by  the 
administrator,  and  that  it  inured  to  the  benefit  of  the  minors. 
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The  prescription  of  one  year,  under  Art.  3586,  Giyil  Oode,  '<  for 
injarioQs  words,  whether  verbal  or  written,  and  that  for  damages 
caused  by  animals,  or  resulting  from  offenoes  or  quasi  offences," 
pleaded  by  defendants,  applies  to  the  violation  of  those  rights 
which  belong  to  every  individual,  such  as  the  right  to  personal  se- 
curity, to  liberty,  to  property,  to  reputation,  to  the  services  of  one's 
children,  and  to  the  companionship  of  one's  wife;  and  to  the  viola- 
tion of  those  duties  attached  to  every  individual,  the  duty  of  not 
deceiving  by  false  representations,  of  not  prosecuting  another 
maliciously,  and  of  not  using  one's  property  so  as  to  injure  another. 
Underbill,  Torts,  4. 

The  injuries  from  which  damages  spring  are  generally  those  from 
iDjnrles  to  person,  property  or  reputation,  from  deceit,  slander  {ind 
libel,  malicious  prosecution,  conspiracy,  assault  and  battery,  false 
imprisonment,  seduction,  trespass,  conversion,  infringement  of  pat- 
ents and  trade  marks,  damage  by  animals,  nuisance,  negligence, 
offences. 

This  prescription,  therefore,  can  only  be  applied  to  damages 
arising  from  the  infringement  of  sonie  right  personal  to  the  indi- 
Tidnal,  or  relating  to  his  property,  or  the  violation  of  some  duty 
imposed  by  law.  If  these  ingredients  are  not  present  it  is  not  a 
quasi  offence. 

The  decisions  of  this  court  have  been  in  line  with  this  interpreta- 
tion of  the  article  of  the  Oode  referred  to — that  is,  there  must  have 
been  some  infringement  of  right  either  to  the  JSerson  or  to  the  prop- 
erty of  the  plaintiff  in  order  to  make  the  prescription  effective. 

In  the  case  of  Burch  vs.  Willis,  21  An.  492,  the  plaintiff's  ground 
of  action  was  the  conversion  of  fifty  bales  of  cotton  of  the  plaintiff 
by  the  defendant. 

In  Williams  vs.  Greiner,  20  An.  151,  the  plaintiff's  action  was 
baaed  on  a  tort  for  the  taking,  without  the  consent  of  the  owner, 
and  appropriating  personal  property. 

In  Millspaugh  vs.  Oity  of  New  Orleans,  20  An.  328,  the  plaintiff 
placed  on  the  river  bank  a  lot  of  stone  ballast.  He  was  required  to 
move  it  in  thirty  days.  The  chairman  of  the  Streets  and  Landings 
Committee  consented  that  it  might  remain  longer.  Subsequently 
the  chairman  of  said  committee  removed  it  to  the  city  depot,  and  it 
▼as  nsed  by  the  city  for  paving  purposes.    The  action  was  grounded 
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on  the  tort  committed  by  the  city  in  the  wrongful  appropriation  and 
conversion  of  plaintiff's  property. 

In  Wood  vs.  Harispe,  26  An.  511,  plaintiff  deposited  cotton  with 
one  Parr.  The  defendant,  without  plaintiff's  consent,  demanded 
and  got  possession  of  said  property,  shipped  and  sold  it  and  con- 
verted it  to  his  own  use.  The  court  said :  *'  If  the  possession  of  de- 
fendant was  wrongful,  as  it  is  alleged  to  be,  the  property  came  into 
his  hands  by  reason  of  an  offence  which  he,  through  his  agent,  had 
committed." 

In  Gardner  vs.  Succession  of  Scherrer,  31  An.  627,  the  suit  was  for 
the  recovery  of  damages,  the  alleged  difference  in  the  value  of  a 
piece  of  property  which  the  defendant  bad  received  under  a  simu- 
lated title  and  screened  from  plaintiff's  suit.  The  plaintiff  was  a 
creditor,  and  alleged  that  had  not  the  property  been  placed  beyond 
his  reach  it  would  have  brought  a  sufficient  sum  to  pay  his  debt* 
This  was  purely  an  action  for  damages,  growing  o:it  of  the  wrongful 
act  of  defendant.  It  was  not  a  suit  for  the  return  of  the  property^ 
or  in  default  thereof  its  value. 

In  Knoop,  Hanneman  &  Co.  vs.  Blaffer  et  als.,  89  An.  23,  the  suit 
was  against  bank  directors  for  the  amount  of  a  deposit  received  in 
violation  of  a  statute,  after  a  bank  was  in  failing  circumstances. 

The  petition  alleged  **  by  their  tortious  conduct,  concealment  and 
misstatements  the  said  directors  have  made  themselves  liable  unto 
them  for  the  amount  due  them  by  said  bank."  It  may  be  remarked 
that  this  case  was  decided  on  the  principle  that  "  whenever  the  law 
creates  a  right  the  violation  of  such  right  will  be  a  tort,  and  when- 
ever the  law  creates  a  duty  the  breach  of  such  duty,  coupled  with 
consequent  damages,  will  be  a  tort  also."  Underbill,  Torts,  20; 
Cooley,  Torts,  650;  Addison,  Torts,  Sees.  58,  77. 

In  The  City  of  New  Orleans  vs.  Southern  Bank,  31  An.  666,  where 
the  prescription  of  one  year,  applicable  to  quasi  offences,  was  sus- 
tained, the  remarks  made  in  the  case  just  referred  to  will  apply. 
The  bank  was  sued  for  a  violation  of  a  trust,  in  disposing  of,  con- 
trary to  statute,  certain  bonds  deposited  with  it  as  the  fiscal  asrent. 

These  cases  are  relied  upon  by  the  defendants  in  support  of  their 
plea  of  one  year's  prescription. 

The  only  case  referred  to  by  defendants  that  would  seem  to  sus- 
tain their  plea  is  the  case  of  Edwards  Carter  vs.  Ballard,  20  An.  169. 
But  an  analysis  of  that  case  will  show  that  it  is  in  accord  with  the 
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cases  upon  which  we  have  commented.  The  suit  in  that  case  was 
not  for  the  property  which  had  been  converted  by  a  simulated  sale. 
There  was  no  prayer  for  the  sale  to  be  declared  nail  and  the  property 
retnmed.  It  was  an  action  for  money,  for  the  valae  of  the  property 
held  by  the  simulated  title. 

The  coort  said:  '<  The  action  en  declaration  de  Hmulation  might 
have  been  resorted  to  by  the  plaintiff  for  the  largest  part  (more  than 
nineteen -twentieths  of  the  whole  property),  as  that  was  in  the  pos- 
session of  Ballard  and  of  Mrs.  Lillard,  his  alleged  particepa  fraudis^ 
when  this  soit  was  brought,  for  the  plaintiff  says  that  a  considerable 
portion  of  the  lands,  which  he  values  at  one  hundred  and  thirty -two 
thousand  dollars,  was  conveyed  by  Ballard  to  her  without  any  con- 
sideration as  her  part  of  the  spoils  and  to  seal  Iter  lips,^* 

We  do  not  think  the  court,  in  referring  in  this  case  to  Nouret,  Syn- 
dic, vs.  Bollinger,  15  An.  298,  placed  the  proper  construction  upon 
the  language  of  the  court  in  that  case  in  referring  to  Art.  2316,  G.  C, 
to  sustain  the  position  that  a  plaintiff  in  the  same  suit  can  claim  the 
property,  or,  in  the  event  of  its  non-delivery,  its  value. 

We  think  plaintiff's  case  comes  under  the  ruling  of  Nouret  vs. 
Bollinger.  It  is  true  that  he  does  not  ask  for  a  judgment  in  the 
alternative.  A  part  of  the  property  had  been  sold.  It  was  useless 
to  sue  for  the  specific  property,  which  the  records  of  the  parish  in- 
formed them  had  been  sold.  But  they  pray  for  the  annulment  of  the 
title  by  which  defendants  claim  they  own  the  property,  and  for  the 
price  of  that  which  had  been  sold  by  them.  It  is  equivalent  to  a 
judgment  in  the  alternative.  There  is  no  recognition  of  the  sale ; 
no  consent  that  the  property  shall  remain  in  the  hands  of  defendants, 
and  a  prayer  for  its  value,  because  of  the  wrongful  act  in  selling,  as 
was  done  in  the  case  of  Edwards  vs.  Ballard.  In  this  case  the  simu- 
lated sale  was  not  attacked.  The  property  remained  in  the  posses- 
sion of  defendants.  Plaintiff  sued  for  its  value  and  alleged  the  simu- 
lated sale  as  a  reason  therefor. 

It  would  most  assuredly  be  an  anomalous  position  to  permit  a  suit 
for  the  annulment  of  a  sale,  and  to  deny  the  party  plaintiff  the  right 
to  recover  its  value,  if  not  in  possession  of  the  defendant.  And  it 
would  be  more  so  to  say  that  the  action  to  annul  is  not  prescribed, 
but  that  the  plaintiff  can  not  recover  the  price  of  the  property  dis- 
posed of  because  the  action  is  prescribed.  They  go  together.  If 
the  action  to  annul  is  prescribed  the  price  can  not  be  recovered,  and 
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if  the  plaintiff's  demand  for  the  price  is  prescribed  the  action  of  nallity 
is  useless.  Therefore  in  the  action  to  annul,  coupled  with  a  demand 
for  the  price  of  the  thing  alienated,  we  do  not  think  that  the  restitu- 
tion demanded  has  any  element  of  damages  in  it,  and  is  not  covered 
by  the  prescription  of  one  year. 

If  the  sale  of  the  property  is  null  and  void  as  claimed  by  plaintiffs, 
from  the  moment  that  defendants,  who  as  possessors  in  bad  faith 
according  to  plaintiff's  allegations,  went  into  the  possession  they 
held  and  possessed  it  for  the  benefit  of  the  heirs,  and  must  account 
to  them  for  it  and  its  revenues,  and  if  not  in  their  possession,  for 
the  price  received  for  it.  Badillo  &  Ohanvin  vs.  Tio,  7  An.  487; 
Badillo  et  al,  vs.  Tio,  6  An.  129;  Heirs  of  Wood  vs.  Nicholls.  31  An. 
746. 

The  obligation  of  defendants  to  restore  the  thing,  the  fruits  and 
revenues,  or  the  price  in  case  they  have  alienated  it,  results  not 
from  an  offence  or  quaH  offence,  but  from  a  quoH  contract.  Civil 
Code,  Arts.  2298,  2294. 

The  prescription  of  one  year  under  Arts.  1987,  1994,  Civil  Code, 
has  no  application  to  the  facts  in  this  case,  as  this  is  not  a  revocatory 
action  instituted  by  a  creditor  complaining  of  the  sale  of  property  to 
his  prejudice,  and  the  prescription  of  thirty  years  under  Art.  3548, 
Civil  Code,  and  ten  years  under  Arts.  3474,  3478,  Civil  Code,  de- 
pend upon  the  fact  whether  the  defendants'  title  has  been  iu  good 
faith.  In  this  suit  the  defendants'  title  is  attacked,  and  if  it  be  found 
good  there  will  be  no  need  of  the  plea  of  prescription  to  sustain  their 
title.    If  defective,  the  plea  will  not  avail  them. 

The  prescription  of  ten  years  under  Art.  2221,  Civil  Code,  com- 
mences only  from  the  day  the  minors,  who  executed  the  act,  become 
of  age,  and  in  case  of  error  or  deception  from  the  day  on  which  the 
violence  has  ceased,  or  the  error  or  deception  was  discovered.  The 
facts  here  do  not  justify  its  application. 

PLAINTIPF'S  TITLE. 

One  undivided  half  interest  in  the  property  in  dispute  was  placed 
on  the  inventory  in  the  succession  of  Burney.  J.  J.  Garrard  &  Co^ 
held  a  claim  against  said  succession  for  twenty  thousand  four  hun- 
dred and  nine  dollars  and  three  cents.  After  the  death  of  the  tutrix 
a  family  meeting  convoked  on  the  application  of  Towne,  then  under- 
tutor,  advised  the  acceptance  of  a  proposition  made  for  the  settle- 
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rnent  of  said  accoant  by  Garrard  &  Co.  This  proposition  was  that 
the  saccession  should  give  in  payment  of  said  debt  a  safficient  part 
of  the  plantation  known  as  the  <<  Old  Barney  Home  Place,"  at  a 
valuation  to  be  determined  by  appraisers  appointed  by  both  parties, 
the  succession  offering  a  good  title  to  said  property.  Towne,  the 
nnder-tutor,  was  afterward  appointed  and  qnalifled  as  administrator. 
He  transferred  to  J.  J.  Garrard,  a  member  of  said  firm,  '<  to  him  in- 
dividually, or  any  partnership  in  which  he  has  or  may  have  been  in- 
terested," the  undivided  one-half  interest  in  fractional  Sees.  11  and 
15,  T.  16  N.,  R.  15  E.  The  tracts  contained  one  thousand  and 
twenty-four  acres,  and  in  the  deed  were  valued  at  fifty  dollars  per 
acre. 

The  consideration  or  price  was  the  delivery  of  said  account  to  the 
administrator  and  paying  to  him  within  twelve  months  the  excess  of 
the  valuation  of  the  property  over  the  debt.  The  amount  of  land 
conveyed  was  to  be  determined  by  a  survey  within  thirty  days.  The 
date  of  this  transfer  was  15th  February,  1867. 

On  the  23d  December,  1868,  J.  J.  Garrard  recited  in  the  deed  the 
transfer  to  him  by  Towne,  sold  the  property  to  Mrs.  L.  V.  S.  Ames^ 
of  St.  Louis,  for  cash,  the  price  being  twenty-two  thousand  six 
hundred  dollars.  The  administrator,  Towne,  recusing  himself  as 
parish  judge,  presented  a  petition  to  the  Thirteenth  Judicial  District 
Court  for  the  parish  of  Madison,  in  which  he  stated  that  the  succes- 
sion of  Bumey  was  largely  indebted  and  recited  the  proceedings  of  the 
family  meeting  and  alleged  that  the  recommendations  of  said  family 
meeting  had  never  been  fully  carried  out,  and  prayed  for  an  order 
to  sell  said  property  to  pay  debts.  He  stated  in  his  petition  that  in 
his  opinion  the  property  known  as  the  Burney  tract,  composed  of 
Sees.  11,  14,  16,  in  T.  16  N.,  R.  15  E.,  though  a  large  portion  of  the 
same  is  left  outside  of  the  levee,  can  be  sold  for  enough  to  pay  debts 
owing  by  said  succession.  A  new  inventory  and  appraisement  was 
also  prayed  for.  The  order  to  sell  was  granted  as  prayed  for.  At 
the  succession  sale  John  T.  Ludeling  became  the  purchaser  for  the 
price  of  twenty  dollars  per  acre,  eighteen  thousand  and  fifty- four 
dollars  and  sixty  cents. 

The  property  was  sold  in  globo,  although  it  had  been,  as  the  state- 
ment of  fact  shows,  divided  into  squares,  lots  and  streets  as  a  part 
of  the  town  of  Delta.  There  was  no  appraisement  of  the  property 
or  new  inventory  made  as  prayed  for  and  granted  in  the  order. 
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It  is  admitted  that  this  sale  was  for  the  purpose  of  ratifyinj?  and 
coDfirming  the  private  sale  previously  made  to  Garrard  by  the  ad- 
ministrator and  to  confirm  Mrs.  Ames'  title  to  the  property.  It  was 
not,  therefore,  a  bona  fide  proceeding  provoked  to  pay  debts  of  the 
succession. 

It  requires  no  argument,  nor  the  citation  of  authorities  to  show 
that  the  private  sale  of  Towne  to  Garrard  &  Go.  was  an  absolute 
nullity.  This  is  virtually  admitted  by  the  pleadings  of  defendants. 
The  account  of  Garrard  &  Oo.  was  placed  in  the  hands  of  Ludeling, 
and  by  him  used  in  the  payment  of  the  price.  He  was  not  a  bona 
fide  holder  of  the  claim  and  a  creditor  of  the  succession.  While  the 
forms  of  law  were  observed,  it  is  evident  that  the  order  of  sale  was 
provoked  only  for  the  purpose  of  confirming,  as  it  is  alleged,  the 
sale  to  Garrard,  and  the  sale  was  so  arranged  that  competition 
should  be  avoided  and  Ludeling  became  the  only  bidder.  The  entire 
proceeding  was  a  fiction,  and  the  sale  to  Ladeling  null  and  void. 
Mrs.  Ames,  in  all  the  acts  of  defendants,  appears  as  the  owner  of 
said  undivided  half,  prior  to  and  after  said  sale,  and  in  the  partition 
of  said  property  she  received  her  portion.  Her  title  to  the  same 
must  therefore  rest  on  the  sale  from  Towne  to  Garrard. 

The  other  one  undivided  half  interest  in  said  property  was  sold  by 
Towne  to  Ludeling  on  the  1st  of  May,  1869.  Towne  purchased  the 
same  at  the  judicial  sale  of  Frank  O.  Woodman  vs.  Teckell,  Execu- 
tor of  Estate  of  O.  O.  Woodman.  Woodman  had  mortgaged  all  of 
said  property  when  the  title  was  in  him. 

As  the  administrator  of  the  succession  of  Burney  he  was  only  re- 
quired to  protect  the  interest  of  the  succession  in  its  title  to  one- 
half  interest  which  belonged  to  said  succession.  As  he  could  not 
restrict  the  mortgage  to  the  one -half  interest,  he  was  therefore  com- 
pelled to  purchase  the  entire  interest.  We  see  no  reason  why,  in 
thus  protecting  the  succession,  he  should  not  unite  his  funds  with 
those  of  the  succession  and  purchase  one -half  interest  for  himself  in- 
dividually, restoring  to  the  succession  the  other  undivided  interest  on 
the  inventory.  But  it  appears  from  the  declarations  of  Towne  that 
he  purchased  the  entire  property  for  the  heirs  of  Burney.  There  is 
no  evidence  that  he  paid  the  price  of  the  adjudication  to  one -half 
the  property  out  of  his  own  funds.  We  must  accept  his  declaration 
as  true.  This  declaration  was  made  to  Ludeling  and  associates 
before  they  acquired  any  rights  in  the  property,  at  the  time  the 
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agreement  was  about  being  entered  into  aboat  the  proposed  town  of 
Delta  and  the  terminus  of  the  railroad.  Ludeling  and  associates 
then  knew  they  were  dealing  with  property  belonging  to  minors. 

The  property  was  treated  as  the  property  of  the  succession  by 
Towns,  the  administrator.  In  the  application  to  sell  property  to  pay 
debts,  he  described  all  this  property  as  that  of  the  succession  of 
Barney.  Ludeling  also  recognized  it  as  succession  property,  as  the 
petition  had  been  prepared  at  the  suggestion  of  himself  and  asso- 
•ciates,  and  he  appeared  at  the  sale  and  purchased  the  property  sold 
as  the  property  of  the  succession.  In  the  proceedings  of  Woodman's 
heirs  and  creditors  to  obtain  the  entire  property  as  Woodman's, 
these  defendants,  from  their  admissions,  defeated  these  heirs  and 
i^reditors  in  the  interest  of  the  heirs  of  Burney  and  of  Towne.  When 
they  were  defending  Towne's  interest  they  were  confirming  the  title 
of  the  heirs  of  Burney  by  defeating  Woodman's  interest,  as  Towne 
held  the  title  for  their  benefit.  But  if  Towne  really  intended  to 
purchase  for  his  own  account,  it  was  null  and  void.  In  his  applica- 
tion for  a  monition,  he  says  he  was  the  adjudlcatee  of  all  the  prop- 
erty. If  this  be  a  fact,  the  sale  would,  as  stated,  be  null  and  void,  as 
the  effect  of  the  monition,  if  sustained,  would  have  been  to  confirm 
his  title  to  all  the  property. 

Teckell,  executor  of  the  estate  of  O.  O.  Woodman,  filed  an  oppo- 
tition  to  the  monition,  setting  up  various  grounds  for  the  nullity  of 
the  sale  to  Towne.  The  opposition  was  maintained  and  the  sale  de- 
clared null  and  void.  The  judgment  was  signed  in  1870,  but  the 
pending  proceedings  was  a  notice  to  all  the  world  and  no  rights 
could  be  acquired  on  the  property  adverse  to  the  judgment  to  be 
rendered  therein. 

This  judgment  left  the  property  in  the  hands  of  Towne,  adminis- 
trator, as  the  Burney  succession  was  holding  title  to  the  undivided 
half  interest  claimed  by  Towne  by  sale  from  Teckell,  administrator, 
to  Barney  27th  June,  1860. 

To  this  sale  Burney  gave  a  counter  letter,  and  the  rights  of 
the  heirs  and  creditors  of  Woodman  were  based  on  it.  The  defend- 
ants caused  Burney 's  title  to  be  first  placed  on  record,  and  then  de- 
feated the  heirs  and  creditors  of  Woodman — thus  leaving  title  to 
«aid  property  in  the  succession  of  Burney, 

This  undivided  half,  then,  never  passed  from  the  succession  of 
Burney,  and  it  was  and  is  still  the  owner  of  Sees.  1  and  15,  T.  16  N., 
H.  15  B. 
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We  will  remark  here  that  the  agreement  between  Ladellng  and 
associates  and  Towne  relative  to  the  location  of  the  terminus  of  the 
railroad  and  the  depot  bnildings  on  the  property  offered  by  Towne 
to  the  company,  and  to  nse  their  influence  to  have  the  parish  site 
changed  from  the  town  of  Richmond  to  the  proposed  town  of  Delta, 
was  illegal,  null  and  void. 

The  railroad  corporation  was  a  quasi  public  agent,  and  it  was  its 
duty,  independent  of  any  agreement  to  secure  advantage  to  it,  to 
establish  its  stations  at  points  most  convenient  for  the  public  inter- 
ests. An  agreement,  therefore,  by  the  corporation  for  a  part  of  the 
land  to  establish  its  depots  or  stations  at  particular  points  is  illegal. 
Fuller  et  al.  vs.  Dame,  18  Pick.  472, 481-8 ;  Bestor  et  al.  vs.  Wathen  et 
al.,  60  111.  188 ;  Marsh  vs.  The  Fairbury,  Pontiac  &  Northwestern  Rail- 
way Company  et  aL,  64  111,  414;  Brown  vs.  Brown,  45  Mo.  414^ 
Florida  Central  &  P.  R.  R.  Go.  vs.  Mayor,  18  So.  Reporter,  103. 

All  agreements  which  tend  to  injure  the  public  service  are  ille- 
gal. Any  agreement,  therefore,  which  contemplates  the  use  of 
private  influence  to  secure  some  desired  legislation  is  null  and  void. 
Marshall  vs.  Baltimore  &  Ohio  Railroad,  16  How.  814,  384;  Trist  vs. 
Child,  21  Wall.  441;  Everson  vs.  Pitney,  40  N.  J.  648.  To  change  the 
parish  site  from  the  town  of  Richmond  required  legislative  action  on 
the  part  of  the  State  and  the  police  jury  of  the  parish  of  Madison. 

The  plaintiffs  have  asked  for  an  amendment  of  the  judgment,  so 
as  to  give  a  solidary  judgment  against  the  defendants,  and  interest 
from  the  date  of  each  sale. 

Obligations  in  solido  are  ndt  presumed.  They  must  be  expressly 
stipulated,  unless  they  take  place  of  right  by  virtue  of  some  provi- 
sion of  law.     Civil  Code,  Art.  2095. 

They  generally  spring  from  express  contracts,  or  from  the  nature 
of  the  business  conducted,  such  as  commercial  partnership,  where 
each  partner  is  obliged  to  do  the  same  thing,  or  from  quasi  oiTences 
and  offences. 

The  obligation  of  defendants  is  not  solidary  from  any  contract,  or 
from  any  provision  of  law,  or  from  a  quasi  offence  or  offence. 

Joint  purchasers  of  property,  unless  there  is  an  express  atipula- 
tion  to  that  effect,  can  not  be  held  liable  in  solido  for  the  purchaso 
price  of  the  property.  Weld  vs.  Peters  et  aLy  1  An.  482;  Scott' i^ 
Executrix  vs.  Gorton's  Executor,  13  La.  447;  Kohnvs.  Short,  18  An* 
291 ;  Thomas  vs.  Scott,  8  Rob.  256. 
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In  the  partition  between  Lndeling  and  associates  and  Towne,  the 
map  of  the  town  of  Delta  served  as  a  basis  for  the  description  of  the 
property.  The  town  of  Delta  was  composed  of  the  Barney  and 
Kennedy  additions,  both  laid  off  into  lots  and  blocks  designated  by 
numbers.  The  lots  and  blocks  disposed  of  by  defendants  are  des- 
ignated only  by  the  number  of  the  lot  or  block.  It  is  therefore 
practically  impossible,  from  the  evidence  before  ns,  to  ascertain 
whether  the  lots  and  block  disposed  of  were  in  the  Barney  or  Ken- 
nedy addition.  The  plaintiff  not  having  identified  the  property  dis- 
posed of,  can  not,  in  this  soit,  obtain  a  jndgment  for  the  price. 

It  Db  therefore  ordered,  adjndged  and  decreed  that  the  jndgment 
Appealed  from  be  affirmed  as  to  all  the  property  acqnired  from  the 
Barney  estate  and  remaining  in  the  possession  of  defendants.  In  all 
o^her  respects  the  judgment  is  annnlled,  avoided  and  reversed ;  and 
it  is  farther  ordered  that  in  reference  to  all  the  property  acquired 
fiom  the  Barney  estate  and  disposed  of  by  defendants,  there  be 
jndgment  as  of  non-snit,  reserving  to  plaintiffs  all  legal  rights  against 
dtfendants  for  the  recovery  of  the  price  of  said  property  in  future 
proceedings. 

On  Application  fob  Rehearing. 
We  have  carefully  again  examined  the  record  in  this  case,  and 
have  been  confirmed  in  the  correctness  of  our  views  as  expressed  in 
the  opinion.  We  therefore  adhere  to  our  views  heretofore  expressed, 
tad  to  the  decree,  with  this  modification.  We  think  the  decree,  in- 
itead  of  dismissing  plaintiff's  action,  as  to  the  property  not  identified 
and  Bold  by  appellants,  should  have  been  one  remanding  the  case  in 
order  to  enable  them  to  identify  the  property  sold  by  the  defendants, 
appellants,  and  which  they  acquired  from  the  Burney  estate. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  decree 
heretofore  rendered  in  this  case  be  amended  so  as  to  set  aside  the 
decree  dismissing  as  of  non-suit  the.  demand  of  plaintiffs  for  the 
proceeds  of  the  sale  of  his  property  sold  by  appe)lants,  and  which 
they  acquired  from  the  Burney  estate  and  failed  to  identify,  and  it 
18  now  ordered  that  the  case  be  remanded  for  the  sole  purpose  of 
allowing  plaintiffs  to  introduce  proof  as  to  the  identity  of  the  prop- 
erty sold  by  appellants,  and  which  it  is  alleged  was  acquired  from 
the  Barney  estate  by  them. 
In  other  respects  the  original  decree  to  remain  undisturbed, 
^bearing  refused. 
7 
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No.  11,554. 
Bbadibh  Johnson  et  al.  vs.  John  Babklet  et  al. 

1.  The  defendants  allege  that  the  proceedings  were  nail  beoauae  the  petition  for 
partition  does  not  r«fer  to  an  Inventory. 

Held:  An  Inventory  had  been  made,  and  saoh  a  reference  Is  not  required. 

2.  That  a  family  meeting  should  have  been  held  out  of  the  State  at  the  mInor'F 
home. 

Jleld:  The  appointment  of  his  guardian  was  recognized  by  a  court  In  thl^ 

State  having  Jurisdiction.    That  court  had  jurisdiction  to  direct  the  holding  or 

the  family  meeting. 
S.    The  succession  wa4  opened  In  Division   "B;"   the  petition  for  partition  was 

allotted  to  Division  "  K." 

Held:  The  Civil  District  Court  had  Jurisdiction,  and  the  Judgment  rendered  in 

the  latter  division  without  objection  to  the  allotment  is  valid. 
4.    There  la  no  order  of  court  directing  the  price  to  be  paid  to  the  auctioneer. 

JTdd:   The  auctioneer  who  makes  a  partition  sale  may  execute  the  act  and 

receive  the  price. 

APPEAL  from  the  Civil  District  Court  for  Parish  of  Orleans. 
Ellia,  J. 


Thomaa  J,  Semmea  and  Henry  Denis  for  Plaintiffs,  Appellees. 


Percy  RoberU,  Charlea  F,  Claiborne,  W,  8.  Benedict  and  H,  C,  Cage 
for  Defendants,  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  defendants  refused  to  accept  title  tendered,  and 
prosecute  this  appeal  to  have  the  judgment  reversed,  which  con- 
demns them  to  accept  the  titles  and  pay  the  price. 

Their  grounds  are  that  the  petition  for  partition  does  not  refer  to 
any  inventory  or  appraisement;  that  the  family  meeting  should  have 
been  convened  in  New  Haven,  Conn.,  the  domicile  of  the  minor,  and 
not  in  New  Orleans ;  that  the  succession  of  Bradlsh  Johnson,  opened 
in  Division  <<B,"  was  not  closed  at  the  time  the  suit  for  partition  was 
filed,  and  as  the  heirs  were  not  placed  in  possession  until  1894  the 
partition  suit  should  have  been  filed  in  Division  ''  B,"  and  the  allot- 
ment to  Division  <'E  "  was  erroneous,  and  the  judge  of  that  division 
had  no  jurisdiction  or  power  to  render  the  decree  of  partition ;  that 
there  is  no  order  of  court  directing  the  price  to  be  paid  to  the  auc- 
tioneer, and  they  refuse  to  pay  to  the  auctioneer  on  the  execution  of 
an  act  of  sale  by  him  alone. 
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The  facts  as  to  the  petition  for  a  partition  are  as  stated  by  the  de- 
fesdsnts;  but  there  was  an  inventory  and  appraisement -within  a  few 
months  prior  to  the  soft  for  partition  of  the  property;  The  partition 
mH  was  bronirht  and  the  partition  decree  signed  within  a  few  months 
piitir  to  the  sndt  for  partition.  The  necessity  for  a  sale  of  the  property 
to  effect  a  partition  was  proved. 

Regardiag  a  family  meeting,  the  fact  is,  that  a  family  meeting  was 
held  on  the  21st  April,  1898,  in  this  city;  it  recommended  a  sale  of 
the  property  by  public  auction  on  the  terms  agreed  to  by  the  major 
heirs  and  mentioned  in  the  decree  of  partition.  That  the  recom- 
mendations were  approved  by  the  court  and  the  proceedings  duly 
homologated. 

This  family  meeting  was  called  on  the  petition  of  Stephen  Whitney, 
«B  sfoardian  of  his  minor  sons  under  appointment  by  the  Probate 
OoDrt  in  New  Haven,  who  was  duly  recognized  by  the  lower  court  in 
this  State,  as  guardian,  authorized  to  represent  his  wards ;  that  an 
nnder-tator  was  appointed  by  the  latter  court. 

It  is  also  a  fact  that  the  succession  was  opened  in  Division  <'  B;*' 
the  petition  for  partition  was  filed  and  allotted  to  Division  "  E," 
and  that  there  is  no  order  of  the  court  directing  the  price  to  be  paid 
to  the  auctioneer. 

WITH  REFERENCE  TO  THE  ALLEGED  NECESSITY  OF  REFERRING  TO  THE 
INVENTORY  IN  THE  PETITION  FOR  PARTITION. 

The  sale  can  be  made  regardless  of  the  appraisement.  Shaffet  vs. 
Jackson,  14  An.  154;  Life  Association  vs.  Hall,  88  An.  62;  Bayhi  vs. 
Bayhi,  36  An.  580. 

It  follows  as  a  conclusion  that  there  was  no  necessity  to  refer  to 
the  inventory  in  the  petition  for  partition. 

REGARDING  THE   FAMILY  MEETING. 

The  immovable  property  was  within  the  limit?  of  Louisiana,  and 
the  court  having  jurisdiction  of  the  suit  for  partition  was  authorized  to 
direct  the  proceedings  of  family  meeting  here  inthe  Interest  of  minors 
residing  abroad.  Not  being  residents  of  this  State,  their  residence  for 
the  pnrpose  of  the  partition  and  for  the  family  meeting  was  at  the 
9itu$  of  the  property.  It  would  be  different  if  they  were  residents  of 
another  parish  within  the  State. 

While  this  court,  perhaps,  has  referred  to  judical  proceedings  in 
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the  intereBt  of  mtnors,  residing  oat  of  the  State,  as  cumulatiye  and 
as  adding  to  the  protection  of  their  interest,  it  was  never  contem- 
plated that  family  meetings  could  be  held  abroad  for  the  alienation 
of  the  immovable  property  of  the  minor  in  this  State.  James  vs. 
Meyer,  41  An.  1100;  James  vs.  Meyer,  48  An.  44;  Succession  of 
Lewis,  10  An.  791 :  Bailey  vs.  Morrison,  4  An.  623. 

BBLATIVE  TO   THE  ALLOTMENT   OP  THE    PARTITION    SUIT   FOB  TRIAL. 

The  suit  was  not  for  a  definitive  partition  of  the  estate. 

If  the  suit  should  have  been  brought  before  Division  *'  B "  tba 
error  was  cured. 

The  heirs  were  ciced  before  Division  <<E"  of  the  couft  having^ 
jurisdiction;  those  not  cited  were  plaintiffs. 

They  raised  no  objection  to  the  allotment  made  to  Division  ^'E.'^ 
Judgment  was  pronounced  in  these  partition  proceedings  and  the 
property  was  sold. 

It  is  too  late  to  raise  objection  on  appeal  to  a  decree  because  the 
judge  of  one  of  the  divisions  of  the  court  rendered  the  decree  after 
an  allotment  alleged  erroneous.  Improvement  Company  vs.  Judge^ 
41  An.  567;  Buisson  vs.  Lazarus,  38  An.  1425;  James  vs.  Meyer,  4^ 
An.  38;  Pironi  vs.  Riley,  89  An.  802. 

WITH    RESPECT    TO     THE     INSUFFICIENT     ORDER     OF    COURT    TO    THB 

AUCTIONEER. 

The  adjudication  was  a  sale ;  that  officer  has  the  authority  under 
his  commission  to  execute  the  act  of  sale  and  receive  the  price. 
Couvas  vs.  Bertoulin,  45  An.  160. 

We  agree  with  the  learned  judge  of  the  District  Court  that  all  the 
heirs  of  Bradish  Johnson  being  plaintiffs  in  the  suit  against  the  pur- 
chasers at  the  partition  sale  to  compel  the  latter  to  comply  with  the 
adjudication  to  them  and  pay  the  price,  the  purchasers  must  pay  the 
price  and  complete  the  sale. 

The  judgment  is  therefore  affirmed  at  appellant's  costs. 


No.  11,602. 
Leland  University  vs.  The  City  of  New  Orlfans. 

1.  A  deed  of  sale  whereiu  three  uf  the  boundaries  are  given  as  certain  well  recog- 
nized streets  in  the  city  of  New  Orleans,  and  the  fourth  is  stated  to  be  "the 
Hue  of  the  Foucher  property/'  and  tliis  property  Is  delineated  on  a  map  or 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  101 

LeUnd  Uniyereity  vs.  City. 

plan  of  the  adjacent  property,  bearing  an  ancient  date,  and  found  among  the 

pabllo  arobiyea  of  the  city. 

Htid:  This  is  a  sale  per  avertionem. 
1  After  being  set  apart  for  public  use,  and  enjoyed  as  such,  and  priyate  and  indi- 

Tidaal  rights  acquired  with  reference  to  it,  the  law  considers  It  in  the  nature  of 

in  aloppel  in  paU,  precluding  the  original  owner  from  denying  such  dedica* 

tlon. 
I  While  a  mere  suryeyof  land  by  the  owner  into  town  lots,  defining  streets, 

Bqaares,  etc.,  will  not,  without  a  sale,  amount  to  a  dedication,  yet  a  sale  of 

lots  with  reference  to  such  a  plat,  when  bounded  by  streets,  will  amount  to  an 

Immediate  and  irreyocable  dedication  of  the  latter,  binding  on  both  the  yendor 

and  yendee. 

APPEAXi  from  Civil  District  Court,  Parish  of  Orleans. 
^  Monroej  J. 

J.  (I.  A.  FeUowB  Attorney  for  Plaintiff  and  Appellee: 
To  render  a  dedication  to  pablic  use  binding,  it  is  necessary  not  only 
that  there  be  some  act  of  diedication  on  the  part  of  the  owner, 
bnt  there  must  also  be  something  equivalent  to  an  acceptance  on 
the  pait  of  the  public.  The  concurrence  of  two  parties  is  nec- 
essary to  pass  the  right.  14  La.  178;  19  La.  62;  10  B.  857;  11 
K.  294;  8  An.  282;  7  An.  288;  10  An.  81. 
Where  the  boundaries  are  given  in  the  deed,  it  is  a  sale  per  aver- 
•ionem,  and  the  quantity  will  be  disregarded;  the  words  «  ex- 
tending to"  are  not  essential.  C.  C.  854,  2495;  8  M.  718;  5  N. 
8.M3;  2  La.  502;  8  La.  91;  4  La.  584;  7  La.  457;  14  La.  497; 
19  La.  422;  2  R.  857,  461;  9  R.  80;  7  An.  672;  9  An.  117;  15  An. 
76;  26  An.  40. 


E.  A.  0^ Sullivan,  City  Attorney,  and  Henry  Renahaw,  Assistant  City 
Attorney,  for  Appellant : 
1%e  property  or  strip  in  controversy  has  been  dedicated  to  the  pub- 

Uc.    18  La.  286;  84  An.  1092;  9  An.  246;  C.  C.  454. 
Reference  in  act  of  sale  to  plan  controls  as  to  description.     12  La. 

546;  6La.  55L 
PlaintUf  conld  not  acquire  rights  to  the  property  by  enclosing  same, 

nor  conld  plaintiff  acquire  by  prescription.     9  An.  246;  4  An. 

73;  4  Mart.  O.  S.  2;  80  An.  67.' 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  land  in  controversy  is  claimed  by  the  plaintiff  to 
**  property  hi  private  ownership,  to  the  use,  possession  and  occu- 
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pancy  of  which  it  is  entitled;  while  the  contention  of  the  defendant 
iB  that  it  has  been  dedicated  to  public  use,  and  is  a  Btreet^  a  pablic 
thing.  Revised  Civil  Code,  454.  That  the  property  which  was  par- 
chased  by  the  plaintiff,  as  indicated  by  the  titles  referred  to  in  its 
petition,  never  included  the  strip  of  land  involved  in  this  litigation; 
but  that,  having  been  previously  dedicated  to  public  use,  it  was  not 
susceptible  thereafter  of  private  ownership. 

From  a  judgment  in  favor  of  the  plaintiff  the  city  has  appealed. 

There  are  but  two  questions  presented  for  decision:  (1)  whether 
plaintiff  acquired  the  property  by  a  sale  per  avcrHonem;  (2)  whether 
there  was  a  dedication  of  it  to  public  use. 

The  land  in  controversy  was  formerly  a  part  of  the  old  town  of 
Greenville,  which  has  been  incorporated  into  and  made  part  of  the 
city  of  New  Orleans. 

The  allegations  of  plaintiff's  petition  are  that  the  property 
it  owns  has  a  front  on  St.  Charles  avenue,  and  extends  back 
to  Third  street,  that  is  to  say  on  the  right  of  the  avenue  goln}; 
toward  CarroUton.  That  it  consists  of  four  squares,  namely: 
those  numbered  respectively  60,  76,  77  and  84,  <*  bounded  above 
by  Chestnut,  now  Audubon  street,  and  below  by  the  line  of 
the  property  formerly  owned  by  the  late  Louis  F.  Foncher, 
and  otherwise  by  Third  street  and  St.  Charles  avenue."  That  it  has 
been  in  possession  of  same  under  fence,  with  the  above  boundaries, 
since  its  purchase  on  the  6th  of  April,  1870;  and  through  its 
vendors,  with  same  boundaries,  from  James  Ogilvie  in  1886 — under 
authentic  titles  duly  recorded.  That  said  property  was  for  many 
years — exceeding  thirty — continuously  enclosed,  according  to  the 
aforesaid  boundaries,  by  a  fence;  and  that  same  *'  was  so  enclosed 
on  the  SOlh  of  October,  1898,  when,  under  order  and  direction  of 
Peter  Farrell,  commissioner  of  public  works  of  the  city  of  New 
Orleans,  and  by  the  advice  and  (under)  the  instructions  of  Linus  W. 
Brown,  city  engineer,  a  portion  of  said  fence  fronting  on  St.  Charles 
avenue,  and  the  whole  of  the  fence  on  the  line  of  the  property  of 
Foucher  from  St,  Charles  avenue  to  Third  Btreet  was  removed  and 
forcible  possession  taken  of  a  large  portion  of  the  lower  side  of  said 
trajst  of  land,  exceeding  fifty  feet  in  front  on  St,  Charles  avenue  *  * 
and  that  certain  persons,  to  petitioner  unknown,  proceeded  to  dig 
two  ditches  through  the  same,  throwing  the  dirt  dug  therefrom  into 
the  space  between  them,  making  a  sort  of  roadivay  which  they  called 
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Walnut  street.^^  That  <<  on  or  about  the  —  day  of  March,  1894,  by 
the  ordarB  of  said  Farrell  (certain  persons),  to  the  petitioner  nn- 
known,  proceeded  to  tear  down  and  remove  a  fence  which  peti- 
tioner had  caused  to  be  replaced  on  St.  Oharles  avenne  front — ^all  of 
which  acts  are,  and  were,  in  violation  of  the  rights  of  petitioner, 
and  wantonly  done  to  the  great  damage  of  petitioner;  and  nnder 
the  false  pretence  that  the  acts  complained  of  as  aforesaid  were 
Bimply  for  the  opening  of  Walnut  street  (though  neither  Walnut 
street  nor)  any  other  street  did  exist,  and  never  had  existed  at  the 
place  above  described." 

That,  by  the  aforesaid  illegal  acts,  petitioner  has  been  disturbed  in 
the  peaceful  possession  and  enjoyment  of  its  property ;  and  its  title 
thereto  has  been  slandered,  and  damages  inflicted  to  the  extent  of 
one  thousand  dollars — the  value  of  the  property  being  placed  at  fif- 
teen thousand  dollars. 

The  answer  of  the  city  was  a  general  denial. 

On  the  trial  all  the  titles  of  the  plaintiff  and  its  vendors  were  in- 
troduced in  evidence,  and  several  maps,  or  plans,  from  the  whole  of 
which  we  gather  that  the  property  in  dispute  is  a  narrow  strip  of 
groand  having  a  front  on  St.  Charles  avenue  of  fifty  feet  and  run- 
ning back  to  and  coming  to  a  point  a  tThird  street.  Just  opposite^ 
on  the  river  side  of  St.  Charles  avenue,  there  is  an  open  way  Which 
extends  to  the  Mississippi  river,  a  distance  of  fifteen  blocks  as  in- 
dicated by  the  map  of  Hammarskold,  and  is  indicated  thereon  as 
Walnut  street.  But  the  space  in  controversy,  though  appearing  on 
the  map,  is  not  given  the  designation  of  Walnut  street. 

The  proof,  pretty  conclusively,  shows  that  the  lower  line  of  plain- 
tiff's property  had  for  many  years  been  indicted  by  a  fence,  which 
embraced  the  property  in  dispute,  and  that  same  was  only  recently 
removed  by  the  city  authorities  under  circumstances  similar  to  those 
ontlined  in  the  petition. 

Certain  it  is  that  the  plaintiff  was  not  consulted  and  never  yielded 
its  consent  thereto. 

The  claim  on  the  part  of  the  city  to  a  dedication  of  this  property 
seems  to  be  ezelutively  predicated  upon  the  face  of  the  Hammarskold 
map,  which  has  for  a  great  many  years  been  on  file  among  the 
archives  of  the  city  and  in  use  by  the  city  surveyor  as  a  guide. 

But,  on  this  map  is  delineated,  also,  the  {general  outline  of  the 
Foucher  property,  and  tracing  the  boundary  line  which  anciently 
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separated  it  from  Qreenyille  from  the  Mississippi  river  west — across 
St.  Oharles  avenue  to  Third  street — it  is  manifest  that  the  plaintiff's 
property  covers  and  includes  the  land  in  dispute,  inasmuch  as  it  has 
for  its  lower  boundary  **  the  line  of  the  Foucher  property." 

We  are  of  opinion  that  plaintiff  was  a  purchaser  per  avergioneniy 
and,  also,  its  vendor's  titles  evidence  by  sales  per  avereionem. 

Tlte  descriptions  in  their  deeds  fulfil  the  requirements  of  the  latest 
adjudications  of  this  court  upon  the  subject  of  sales  per  averaionem. 
Gughlielhmi  vs.  Geismar,  46  An.  280;  State  vs.  Buck,  46  An.  656. 

And  there  is  no  evidence  of  a  dedication  to  public  use.  The  plain- 
tiff's titles  call  for  the  lower  line  of  the  Foucher  property,  without 
making  any  reference  to  a  lane,  space  or  street. 

According  to  all  the  authorities  there  must  be  a  plain  and  positive 
intention  to  give  in  order  to  constitute  a  dedication  to  public  use. 
Oarrollton  Railroad  Oompany  vs.  Municipality,  19  La.  62;  Linton  vs. 
Gailiotte,  10  Rob.  357;  Guillotte  vs.  Toby,  11  Rob.  294;  Saulet  vs. 
New  Orleans,  10  An.  81 ;  Heirs  of  Leonard  vs.  Oity  of  Baton  Rouge, 
89  Au.  275. 

There  is  no  city  ordinance  referred  to,  or  offered  in  evidence,  in- 
dicating or  establishing  the  space  mentioned,  as  a  street. 

On  this  subject  Mr.  Dillon  says : 

''After  being  set  apart  for  public  use,  and  enjoyed  as  such,  and 
private  and  individual  rights  acquired  with  reference  to  it,  the  law 
considers  it  in  the  nature  of  an  eatoppel  in  pais  which  precludes  the 
original  owner  from  denying  such  dedication."  2  Dillon's  Municipal 
Corporations,  598  (49  An.  282). 

''  While  a  mere  survey  of  land  by  the  owner  into  lots,  defining  streets, 
squares,  etc.,  will  not,  without  a  sale,  amount  to  a  dedication,  yet  a 
sale  of  lots  with  reference  to  such  a  plat,  when  bounded  by  streets, 
will  amount  to  an  immediate  and  irrevocable  dedication  of  the  latter, 
binding  on  both  the  vendor  and  vendee."   Id.  288. 

In  our  view,  the  theory  of  this  opinion  is  not  inconsistent  with  that 
expressed  in  Louisiana  Ice  Manufacturing  Company  vs.  Oity,  48  An. 
217,  for  the  reason  that  it  appears  conspicuously  therein  that  in  pur- 
suance of  an  ordinance  of  the  City  of  Jefferson,  in  1867,  instructing 
the  city  surveyor  to  make  a  map  of  said  city  and  a  book  of  plans, 
and  to  fix  the  grade  of  streets  by  actual  survey,  the  work  was  done, 
and  thereon  named  and  included  Water  street,  the  street  that 
was  in  controversy  in  that  case,  making  an  altogether  different  case 
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from  the  instant  case.  2  Dillon's  Manicipal  Oorporatlons,  Sec.  508 ; 
^  An.  283;  Arrowsmith  vs.  New  Orleans,  24  An.  194. 

There  is  an  utter  absence  of  tmth  as  to  any  lots  of  land  having 
been  disposed  of,  as  having  either  boondary  on  the  space  in  contro- 
Teny  or  in  the  titles  to  which  the  space  is  described  as  a  street. 

The  authorities  as  well  as  the  evidence  are  against  the  city  on  this 
xjontention,  as  well  as  to  character  of  the  sale  itself. 

Judgment  affirmed. 


No.  11,608.  

47    10& 
ANATOLB  J.   FOBSTALL  VS.  THB  FaRMEBS  UNION  COMfiffBBCIAL  AS80-        60   gS7 

ciATiON  OP  Washington  Parish,  Limited. 

ITbere  parties  have  executed  promissory  notes,  and  they  have  been  pledged  by 
the  holder,  it  Is  improper  to  Join  In  the  samd  suit,  as  defendants,  the  maker  of 
the  notes  and  the  debtor  for  whose  debt  they  were  pledged. 

APPEAL  from  the  Sixteenth  District  Court,  Parish  of  Washington. 
Reid,  J. 

Clay  Elliott  and  Frank  N.  Butler  for  Plaintiff,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnebt,  J.  The  petition  alleges  that  the  defendant  association, 
ihrongh  its  agent,  entered  into  an  agreement  with  plaintiff  by  which 
the  former  agreed  to  furnish  sundry  supplies  and  to  make  certain 
advances  to  defendant. 

For  the  purpose  of  securinjt  and  guaranteeing  said  supplies  and 
^vances,  the  association  pledged  to  plaintiff  a  promissory  note  for 
ten  thousand  dollars,  payable  to  its  own  order,  and  by  it  endorsed, 
and  signed  jointly  and  severally  by  some  of  the  defendants. 

The  were  six  other  promissory  notes  payable  to  the  order  of  Smith, 
the  agent  or  bearer,  signed  by  other  defendants,  for  different  amounts, 
endorsed  by  Smith  and  pledged  to  plaintiff  for  the  advances  to  be 
niade  to  the  association.     All  these  notes  are  signed  in  solido. 

The  petition  alleges  that  the  defendant  corporation  is  indebted  to 
plaintiff  in  the  sum  of  four  thousand  one  hundred  and  twenty -six 
dollars  and  seventy -six  cents,  and  for  interest  thereon,  as  appears 
•by  the  account  annexed  to  the  petition. 
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The  above  mentioned  notes  were  pledged  for  the  advances  to  be^ 
made  to  the  association. 

Several  of  the  defendants  filed  an  exception  alleging  a  misjoinder 
of  parties  and  no  cause  of  action.  The  plea  of  misjoinder  of  parties^ 
was  maintained  and  the  plaintiff  appealed. 

The  plaintiff  urges  that  where  parties  are  bound  as  sureties  the 
debtor  may  join  them  in  the  same  suit  with  the  principal  debtor,  and 
that  when  the  causes  of  action  have  a  cognate  origin,  or  when  the 
defendants  have  a  common  interest  to  be  adjudicated  and  the  same 
may  be  determined  in  one  judgment,  it  is  proper  to  join  them  in  one 
suit. 

These  propositions  are  correct,  but  the  facts  of  this  case  do  not 
justify  their  application  to  the  obligations  sued  on. 

The  plaintiff  agreed  to  furnish  the  association  with  supplies  and 
advances.  To  secure  this  by  pledge,  the  corporation  placed  in  plain- 
tiff's possession  the  promissory  notes  executed  by  the  exceptors  in 
favor  of  the  association.  They  are  all  independent  obligations,  en- 
tirely distinct  from  the  contract  between  plaintiff  and  defendant* 
The  signers  of  the  notes  are  not  sureties  for  the  debt,  but  promissory- 
notes  which  they  executed  were  pledged  for  the  debt.  There  doea 
not  appear  to  be  any  common  interest  in  the  origin  of  the  debt  by 
the  defendant  association  to  plaintiff  and  the  debt  due  by  the  ex- 
ceptors to  the  association. 

There  is  evidently  a  misjoinder  of  parties  defendant. 

Judgment  afiSrmed. 

Rehearing  refused. 


No.  11,668. 
'  47  jiw  The  State  of  Louisiana  vs.  Emile  Kuntz. 

i  52    583 

.^JiHl      An  ordinance  of  the  council  prohibiting  the  stabling  of  more  than  two  horses,  ex- 
its   38i'  ^®^'  ^^  those  obtaining  permission  ol  the  council,  is  unequal  in  its  operation ». 
'  and  hence  void,  because  repugnant  to  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States.    118  U.  S.  866;  43  An.  496. 

APPEAL  from    the    First  Recorder's  Court    for    the    Parish  of 
Orleans. 


Denegre  <&  Denegre  and  Hugh  A,  Bayne  for  Defendant,  Appellant.. 
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The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  The  defendant  was  arrested  and  fined  for  violating  an 
ordinance  of  the  council  of  the  city,  prohibiting  the  stabling  of  more 
than  two  horses  without  the  council's  permission.  It  was  this  per- 
missive feature  in  this  ordinance  that  in  the  view  of  this  court 
brought  a  similar  ordinance  in  respect  to  stabling  cows  in  confiict 
with  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States.  State  vs.  Mahner  et  als.,  48  An.  496;  State  vs.  Dulaney,  48 
An.  600;  Yick  Wo  vs.  Hopkins,  118  U.  S.  866.  On  the  grounds  an- 
nounced in  those  opinions  we  hold  the  ordinance  involved  here  to  be 
void. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment 
of  the  Recorder's  Court,  imposing  the  fine,  be  avoided  and  reversed, 
with  costs. 


Lazarus,  Moore  &  Luce  and  Dinkelspiel  &  Hart  for  Defendants  and 
Appellees. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintifPs,  creditors  of  Theodore  Lehman,  allege 
that,  colluding  with  three  of  his  creditors,  he  is  seeking  through 
vrits  of  attachment  to  give  them  a  fraudulent  preference  in  violation 
of  the  provision  of  law,  that  the  debtor's  property  is  the  common. 


No.  11,636. 
Ellajs  Block  &  Sons  vs.  Fbbd.  Marks  bt  al.  47  lori 

51  18901 
The  plaintiff  in  the  revocatory  action  Joining  several  defendant,  alleged  to  hav« 
combined  with  their  debtor  to  obtain  an  unlawful  preference,  may  file  their 
petition  in  the  Civil  District  Court,  and  are  not  obliged  to  file  the  petition 
in  each  of  the  divisions  in  which  the  defendants  are  seeking,  by  means  of  at- 
tachments claimed  to  be  collusive,  to  obtain  the  preference. 
Bat  the  debtors  must  be  made  defendants  if  the  debt  of  the  plaintiffs  is  not  liqui- 
dated by  a  Judgment,  and  the  Judgment  must  be  alleged. 
The  Civil  District  Court,  comprised  otjlve  divisiona,  is  still  one  court. 

APPEAL  from  the  Ciyil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 

WUltam  8.  Benedict  and  Peroy  8.  Benedict  for  Plaintiffs  and  Appel- 
lants. 
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pledge  of  his  creditors ;  that  in  pnrsaance  of  the  proceedings  charged 
in  plaintiifs'  petition  to  haye  been  preconcerted  between  the  debtor 
and  the  three  creditors  he  made  no  opposition  to  their  attachments, 
suffered  judgments  by  default  against  him  and  will  permit  the  Judg- 
ments  to  become  final  in  order  to  effect  the  preference  proposed  to 
be  conferred  on  the  favored  creditors. 

The  plaintiffs'  petition  was  allotted  to  Division  '<  B  >'  of  the  OivU 
District  Court.  The  attachment  suits  assailed  are  in  other  divisions. 
The  defendants  excepted  on  the  grounds  that  the  court,  by  which  we 
understand  Division  ^^B,"  had  no  jurisdiction,  because  the  other 
divisions  had  rendered  judgments  and  maintained  the  attachments 
of  the  three  creditors,  and  executions  had  issued  before  the  filing  of 
plaintiffs'  suit,  and  hence  Division  <'B  "  had  no  jurisdiction  to  exam- 
ine and  annul  the  judgments  of  the  other  divisions ;  (2)  misjoinder  of 
the  defendants;  (8)  vagueness  of  the  petition  and  no  cause  of 
action.  From  the  judgment  maintaining  these  exceptions  plaintiffs 
appeal. 

The  petition  substantially  alleges  that  the  debtor  proposes  to  fi^ve, 
and  the  plaintiffs  design  to  obtain  through  collusive  judicial  proceed- 
ings, a  preference  on  the  debtor's  property  to  the  prejudice  of  his 
other  creditors.  The  relief  sought  is  the  annulling  of  the  attach- 
ments and  judgments,  and  that  the  proceeds  proposed  to  be  secured 
under  the  attachments  and  judgments  be  applied  to  pay  the  debt  of 
the  plaintiff.  The  revocatory  action  is  given  to  the  creditor  for  the 
purpose  of  avoiding  contracts,  assignments  and  preferences  of  the 
insolvent  debtor,  by  which  advantages  are  given  to  one  or  more 
creditors  over  others.  Under  our  jurisprudence  the  action  extends, 
in  the  expressive  language  of  the  decisions,  to  every  device  or  con- 
trivance of  the  debtor  and  favored  creditor  by  which  he  obtains  an 
advantage  over  other  creditors.  It  has  accordingly  been  held  that 
the  judgment  and  assignment  of  property,  when  in  fraud  of  creditors 
under  it,  may  be  set  aside  by  this  action.  The  same  principle  has 
been  applied  to  collusive  attachments  devised  to  give  uidawful  pref- 
-erence  to  creditors.  Civil  Code,  Arts.  1970,  1977,  1978,  1988,  1984, 
1989,  R.  S.  1804;  Fennessy  vs.  Qonsoulin,  11  La.  Rep.  419;  Haas  vs. 
Haas,  35  An.  885. 

The  argument  for  the  defendants  does  not,  as  we  appreciate  it, 
•controvert  the  scope  of  the  action  the  law  gives  .creditors  with  re- 
spect to  transactions  of  the  character  charged  in  the  petition.     But 
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that  argament  directs  attention  to  the  fact  the  debtor  is  not  mada 
a  defendant  and  the  petition  alleges  no  Judgment  against  hinu 

The  revocatory  action  mnst,  the  Oode  declares,  he  brought  against 
the  debtor  and  creditor  proposed  to  be  favored,  unless  the  complain- 
ing creditor  has  obtained  judgment  against  the  debtor.  Civil  Code, 
Arts.  1972,  1975.  We  find  no  allegation  in  the  petition  of  such 
judgment.  The  petition  aUeges  the  plaintiff  is  a  creditor  on  notes 
and  accomits,  as  shown  by  the  record  of  the  coort  The  plaintiffs 
insist  this  is  a  sufficient  allegation  that  they  are  judgment  cred- 
itors. In  view  of  the  statement  in  the  brief  that  the  judgment  was 
obtained,  we  would  prefer,  if  possible,  to  construe  the  petition  so  as 
to  maintain  its  sufficiency.  We  can  not,  however,  appreciate  the 
petition  as  containing  the  requisite  allegation  in  this  respect.  If  the 
judgment  is  reversed  on  this  ground,  and  there  is  a  judgment,  the 
plaintiirs  can  renew  their  suit,  and  in  our  opinion  it  will  best  accord 
with  the  justice  of  the  case  to  remand  the  case  with  leave  to  amend 
the  petition. 

On  the  question'of  the  right  of  the  plaintiffs  to  join  as  defendants 
the  creditors  charged  to  have  combined  with  the  debtor  to  secure 
the  preference,  we  have  no  doubt.  Where  parties  are  alleged  to  be 
acting  together  in  the  prosecution  of  a  common  purpose,  they  may 
be  united  in  one  suit.  Therefore  the  exception  of  misjoinder  should^ 
we  think,  be  overruled. 

The  Civil  District  Court,  comprised  of  five  divisions,  is  still  one 
Gonrt.  The  petition  in  this  case  against  several  defendants,  each 
proaecutinfi:  his  suit  assailed  as  collusive,  in  the  division  to  which  the 
snit  is  allotted,  is,  in  our  view,  not  required  to  be  filed  in  each 
dlTision.  If  the  plaintiifa  had  the  right  to  join  the  defendants  in  one 
Boit,  one  filing  was  all  that  could  be  required.  The  petition  asserts 
aright  on  the  fund  to  be  distributed,  the  subject  of  the  attachment. 
In  our  view  the  plaintiffs'  snit  might  be  allotted  to  the  court  under 
whose  process  the  property  was  first  seized.  Or,  on  the  petition 
behig  filed,  auxiliary  oppositions  might  be  filed  in  each '  division  to 
•tay  the  distribution  until  plaintiffs'  rights  were  passed  on.  We 
think  the  rules  of  the  District  Court  afford  a  solution  of  the  question 
of  practice.  Violett  et  aL  vs.  Fairchild  et  al.,  6  An.  193;  Bank  of 
Lonisiana  vs.  Delery  et  af.,  2  An.  648. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
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of  the  lower  court  be  avoided  and  reversed ;  that  the  cause  be  le- 
manded,  with  leave  to  amend  the  petition,  and  that  plalntUEe  -pay 
coBtB  in  both  coarta. 


No.  11,641. 

Thb  Btatb  ex  sbl.  Mrs.  John  McEnery  bt  al.  vs.  John  S.  Laiobb, 
Rbgistbr  of  thb  Statb  Land  Officb. 

No  ministerial  doty  rests  on  the  Register  of  the  Land  Office  to  Issue  patents  under 
an  asserted  contract  the  enforcement  of  which  is  prohibited  by  a  leglslatlTe 
act.    Oode  of  Practice,  Arts.  829, 880;  Act  of  1888,  No.  106;  6  An.  68. 

The  competency  of  the  Legislature  to  pa^s  such  an  act  is  not  affected  by  the  pro- 
▼isions  of  the  Constitutions  of  the  United  States  and  of  the  State  protecting 
contracts.  There  Is  no  power  to  compel  a  State  to  perform  Its  contract,  and  the 
refusal  of  the  courts  to  notice  and  giye  effect  to  a  legislatl re  act  prohibiting 
the  enforcement  of  such  contract  would  be  to  enforce  It  and  to  coerce  the 
State.    See  the  bond  cases.  107  U.  S.  Reports,  711 ;  27  An.  430 ;  83  An.  i98 ;  88  An.  3S7. 

A  suit  against  the  Register  of  the  Land  Office  to  compel  him  to  do  that  which  the 
State  has  forbidden  Is  in  effect  a  suit  against  the  State,  and  of  such  suit  the 
courts  have  no  Jurisdiction  unless  the  State  consents.  See  bond  cases,  107  U.  S. 
711;  27  An.  i30;  83  An.  490;  88  An.  337. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EUi8,  J. 

Felix  P.  P6cM  and  W,  8.  Parkerson  for  Plaintiffs,  Appellees. 


M.  J,  Ounninghanij  Attorney  General,  for  Defendant,  Appellant. 


Thomas  J.  Keman  of  Counsel. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  by  the  defendant,  the  Register  of  the 
Land  Office,  from  the  judgment  of  the  lower  court  making  peremp- 
tory the  mandamus  to  divide  certain  lands  claimed  to  have  been  re- 
covered by  the  late  John  Mc^nery  from  the  United  States,  and  to 
lASue  to  relators,  his  widc»w  and  heirs,  patents  for  the  moiety  claimed 
by  them.  The  claim  is  on  the  contract  of  deceased  with  the  State, 
based  on  the  legislative  act  No.  23  of  1880  for  the  recovery  by  him 
of  all  lands  donated  to  the  State  under  the  swamp  land  and  other 
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acts  of  Cons^oBS,  fais  compensation  to  be  fifty  per  cent,  in  the  lands, 
or  the  money  or  the  scrip  recovered  in  lien  of  the  lands  claimed. 

The  defence  is:  There  is  no  ministerial  daty  imposed  on  the  de- 
fendant in  respect  to  the  subject  of  controversy;  that  the  legislative 
«ct  of  1880,  nnder  which  the  contract  of  the  late  John  McEnery  was 
made,  has  been  repealed  by  the  legislative  act  No.  106  of  1888,  and 
the  contract  itself  abrogated  by  that  act;  that  the  mandamus,  if 
made  peremptory,  oonld  not  be  complied  with  because  the  State  had 
parted  with  the  lands;  and  the  answer  denies  that  the  deceased  re- 
•covered  the  lands  and  urges  other  defences,  unnecessary  in  our  view 
to  be  noticed. 

The  judgment  of  the  lower  court  made  the  mandamus  peremptory 
to  the  extent  of  ordering  the  register  to  divide  between  the  State 
and  relators  a  part  of  the  lands  claimed,  ascertained  by  the  judg- 
ment to  be  undisposed  of  by  the  State,  to  issue  to  the  relators 
patents  for  the  moiety,  and  as  to  other  lands  embraced  in  relators' 
•claim,  their  rights,  as  well  as  all  rights  of  the  State,  arising  out  of 
past  settlements  with  the  deceased  under  his  contract  were  re- 
served. 

On  this  appeal  by  the  State,  the  view  we  take  of  one  question 
controls  the  decision,  and  in  our  opinion  precludes  the  expression  of 
any  opinion  on  other  phases  of  this  controversy.    The  writ  of  man- 
damns  issues  to  enforce  only  the  pure  ministerial  duty  of  the  public 
official.    Whether  any  such  daty  ever  was  imposed  on  the  register 
in  connection  with  the  subject  matter  of  this  litigation  we  have  no 
occasion  to  determine.     This  court  heretofore  made  peremptory  a 
mandamus  to  compel  the  issue  of  patents  to  the  late  John  McEaery 
for  the  portion  of  the  lands  involved  in  that  controversy  claimed  by 
him  under  his  contract.   It  is  contended  on  behalf  of  the  relator  that 
decision  settled  the  question  here.     The  answer  in  that  case  sub- 
stantially denied  that  any  duty  in  reference  to  the  issue  of  the  pat  - 
ontB  devolved  on  the  respondent,  the  Governor  and  the  Register  of 
the  Land  Office,  and  neither  had  authority  under  the  act  of  1880  to 
pass  on  relator's  contract  or  audit  his  claims;  that  the  only  author- 
ity of  the  executive  under  the  act  of  1880  was  to  make  the  contract ; 
none  was  conferred  on  him  to  stand  in  judjicment  for  the  State  and 
the  answer  averred  he  declined  to  do  so  and  made  no  admission  of 
the  relator's  claims.    It  will  be  perceived  that  the  defence  made  no 
Teference  to  the  fact  that  the  Legislature  had  repealed  the  act  of 
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1880,  and,  of  coarse,  the  decision  took  no  notice  of  that  repealinfir 
legislation.     ThUt  legislative  act  No.  106  is  as  follows: 

<<  Sbction  1.  ^e  it  enacted  by  the  General  Assembly  of  the  State  of 
Lonislana,  that  Act  No.  28  of  the  regular  session  of  the  General  As- 
sembly of  the  year  1880,  approved  March  8,  1880,  and  entitled  '  Au 
act  to  authorize  the  Governor  of  the  State  of  Louisiana  to  employ 
counsel  to  assert  the  rights  of  the  State  to  lands  donated  to  the  State 
by  the  Federal  Government  or  to  recover  the  value  of  said  lands  in 
money  or  scrip,'  be  and  the  same  is  hereby  repealed. 

<<Sbc.  2.  Be  it  further  enacted^  ete.,  that  the  act  or  agreement 
made  between  Louis  A.  WUtz,  Governor  of  the  State,  and  John 
McEnery,  made  March  20,  1880,  purporting  to  be  under  the  author* 
ity  of  said  Act  No.  28,  is  hereby  abrogated  and  terminated. 

<*  Sec.  8.  Be  it  further  enacted,  etc.,  that  this  act  shall  not  take 
effect  until  January  1,  1889." 

This  repealing  legislation  is  pleaded  in  this  case,  and  it  is  insisted 
the  suit  is  virtually  against  the  State  in  the  form  of  a  proceeding 
against  the  register  to  enforce  the  partition  of  lands  in  which  the 
relator  claims  an  interest  as  owner.  There  is  thus  before  this  court 
an  issue  not  involved  in  the  previous  controversy,  and  that  issue  ia 
in  our  view  decisive.  The  question  is  whether  the  State  can  be 
coerced  by  the  judgment  of  this  court  to  comply  with  an  alleged 
contract,  the  validity  of  which  it  denies,  and  has  declared  by  a  leg- 
islative act  to  be  abrogated.  If  this  coercion  of  the  State  can  be 
accomplished  in  its  own  courts  it  would  seem  difficult  to  reconcile  this 
compulsion  with  the  accepted  principle  the  sovereign  enjoys,  an  im- 
munity from  suit. 

It  will,  of  course,  be  conceded  that  the  Legislature  has  by  the 
plainest  implication  forbidden  any  and  all  recognition  by  its  oflicials 
of  the  alleged  contract  of  the  late  John  McEnery.  If  any  duty,  min- 
isterial or  otherwise,  was  ever  put  on  any  State  official  in  respect  to 
the  contract,  it  has  been  withdrawn  by  this  act  of  1888.  How  then 
can  this  court  hold  there  is  a  ministerial  duty  of  the  State  Register 
to  do  that  the  law  has  explicitly  forbidden?  The  answer  from  the 
relator  is  that  the  State  could  not  affect  by  the  act  of  1888  the  rights 
acquired  under  the  act  and  contract  of  1880,  and  we  understand  by 
this  that  the  court  is  to  shut  its  eyes  to  this  act  of  1888.  But  to 
affirm,  the  State  by  its  Legislature  can  not  repeal  this  act  of  1880,  so 
as  to  withdraw  any  power  from  its  officials  in  respect  to  this  con- 
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tract,  sapposea  the  State  can  be  controlled  by  its  conrte.  There  i» 
DO  such  compulsory  power.  The  State  can  never  be  snbjected  to 
jodicial  control  nnless  it  consentB  to  be  brought  before  the  courts  by 
direct  salt,  or  by  a  proceeding  against  its  officials.  If  the  State  au- 
thorized proceedings  against  its  officials,  as  it  is  claimed  it  did,  by 
this  act  of  1880,  it  is  simply  and  only  by  that  permission  the  pro- 
ceeding can  be  sustained.  Where  the  permission  is  withdrawn  from 
whatever  cause,  the  basis  for  the  proceeding  disappears.  To  say  the 
aathority  supposed  to  be  conferred  by  the  State  through  this  act  of 
1880  can  not  be  withdrawn,  is  in  our  view  practically  to  deny  the 
immunity  of  the  State  from  all  coercion.  The  State  can  do  anything 
it  pleases  in  respect  to  its  contracts  and  obligations,  freed  as  it  is 
from  any  coercive  power  in  the  court.  We  therefore  hold  that  as 
the  act  of  the  sovereign  we  are  bound  to  notice  the  act  of  1888  and 
give  it  effect.  Under  that  act  not  only  is  there  is  no  ministerial  duty 
on  the  defendant,  but  the  mandamus  proposes  he  shall  violate  the 
law. 

It  is  plain,  too,  that  this  is  essentially  a  suit  against  the  State. 
The  relators  seek  to  enforce  an  asserted  contract  the  legislative  act 
declares  shall  not  be  recognized.  Of  course  all  admit  the  distinction 
between  a  suit  against  the  State,  absolutely  prohibited  unless  it 
consents,  and  a  proceeding  to  enforce  a  ministerial  duty  of  the  offi- 
cial imposed  on  him  by  the  State.  So  long  as  there  stood  on  the 
Btatate  book  the  act  of  1830,  conceding  the  effect  claimed  for  it  by 
the  relator,  this  proceeding  could  not  be  deemed  a  suit  against  the 
State  without  its  consent.  But  when  that  act  is  repealed,  and  all 
recognition  of  the  contract  prohibited,  then  the  proceeding  to  en- 
force it  becomes  a  suit  prosecuted  against  the  State,  not  only  with- 
out its  consent,  but  in  utter  violation  of  its  prohibitive  legislation. 
This  conclusion  is  inevitable,  and  necessarily  fatal  to  this  proceed- 
ing, unless  on  this  branch  of  the  case  we  are  again  to  hold  that  the 
State  had  no  power  to  repeal  the  act  of  1880.  We  are  to  adopt  the 
conclusion,  it  is  urged,  because  that  legislation  violated  the  contract 
right  of  the  late  John  McEnery,  and  is  hence  void  under  the  con- 
tract provisions  of  the  Federal  and  State  Constitutions.  If  this  re- 
pealing legislation  did  profess  to  take  away  any  or  all  contract 
rights,  still  it  was  the  act  of  the  sovereign.  The  effect  of  the  con- 
tract provisions  in  the  organic  law  is  undoubted  when  applied  to  in- 
dividuals. But  it  is  well  settled  that  contracts  with  States  are  com- 
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pletely  withdrawn  from  the  operation  of  the  provisions  of  the  Fed- 
eral and  State  Constitations  secarinf?  contract  obligations,  unless  the 
State  consents  that  its  contract  shall  be  submitted  for  judicial  de- 
termination. The  question  in  this  case  is  not  of  legal  right  or  moral 
obligation.  The  issue  is,  has  the  State  consented  to  be  sued?  Tliis 
answer  is  in  the  act  of  1888,  prohibiting  the  courts  from  enforcing 
the  asserted  contract.  To  disregard  this  act  and  compel  perform- 
ance of  the  obligation  alleged  to  rest  on  the  State  is  to  apply  to  the 
sovereign  the  same  compulsion  that  courts  bring  to  bear  upon  indi- 
viduals. The  power  to  compel  the  State  invoked  by  the  relator 
does  not  exist. 

Our  view  of  this  case  finds,  we  think,  abundant  support  in  the 
decisions  of  the  Supreme  Court  of  the  United  States,  as  well  as  our 
own  Supreme  Court  made  in  the  litigation  involving,  the  rights  of  the 
Louisiana  bondholder.  The  question  in  that  litigation  was  whether 
the  contract  of  the  bondholder  could  be  enforced  by  judicial  pro- 
ceedings against  the  State  officer.  There  was  in  that  case  the  distinct 
contract  of  the  bond  holders  that  taxes  for  the  interest  and  principal 
of  the  bonds  should  be  levied  and  faithfully  applied.  That  contract 
was  incorporated  in  the  Constitution  of  the  State  by  the  amendment 
of  1874.  The  contract  rested  upon  a  basis  surely  as  firm  as  that  on 
which  relator's  contract  is  supposed  to  rest.  His  contract  is  derived 
from  a  legislative  act.  That  of  the  bondholder  reposed  on  a  constitu* 
tional  provision  as  will  as  the  legislative  act.  Yet  the  constitutional 
convention  of  1879,  in  that  part  called  the  Debt  Ordinance,  to  use  the 
language  of  the  court,  prohibited  the  further  levy  of  the  bond  taxes 
and  forbade  the  disbursing  officer  of  the  State  from  using  the  taxes 
collected  to  pay  the  interest  falling  due  in  1880,  as  well  as  part  of 
the  interest  accruing  thereafter.  The  bond  case  thus  showed  a  plain 
contract  of  the  bondholder  with  the  State,  and  as  distinct  an  im- 
pairing of  that  contract  by  the  Constitution  of  1879  as  can  be  con- 
ceived. Yet  the  courts,  recognizing  all  this,  held  that  the  contract 
provisions  of  the  organic  law  protecting  contracts  had  no  force  to 
prevent  the  State  of  Louisiana  from  setting  aside  its  contract  obliga- 
tions. The  court  gave  effect  to  the  Debt  Ordinance,  declaring  the 
State  bonds  should  not  be  paid,  and  held  in  view  of  that  or- 
dinance the  courts  had  no  power  to  coerce  that  payment.  We 
reach  the  same  conclusion  in  this  case  in  respect  to  the  relator's 
contract,  and  hold  under  this  act  of  1888,  announcing  the  will  of  the 
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State,  that  we  have  no  power  to  disregard  that  will  and  coerce  the 
State  by  process  against  its  officers  to  do  that  which  the  Legislature 
has  declared  shall  not  be  done.  Oonstitational  Amendment  of  1874, 
Act  No.  4,  p.  42.  The  bond  cases:  Louisiana  vs.  Jamel,  107  United 
States  Report,  p.  711;  Macanley  vs.  Clinton,  27  An.  430;  State  ex 
rel  Hart  vs.  Burke,  Treas.,  et  aU,  88  An.  4{tS;  State  ex  rel.  Guaranty 
and  lodemnity  Company  vs.  Jumel,  88  An.  887. 

It  is  not  to  be  supposed  the  State  will  do  injustice  and  close  the 
^oor  of  relief  to  the  widow  and  heirs  of  the  late  John  McEnery, 
who  claim  he  rendered  valuable  services  to  the  State  for  which 
«omptogation  is  sought  in  this  suit.  We  have  no  views  to  express 
as  to  the  claim,  holding  as  we  now  do  there  is  no  jurisdiction  in  the 
covai  to  examine  or  enforce  the  demand,  and  it.  is  with  reluctance 
we  reach  the  conclusion  the  judicial  cognizance  of  relator's  suit  is 
excluded  as  the  law  now  stands. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
<ionri  be  avoid  and  reversed  at  relator  costs. 

Rehearing  refused. 

MoNBOE,  District  Judge,  sat  in  this  case. 

NiCHOLLS,  Chief  Justice,  Associate  Justices  McEkeby  and  Bbbaux 
recused. 
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State  op  Louisiana  vs.  Joseph  Valsin.  ' 

AasumlDg  that  In  a  capital  case,  counsel  for  aooased  would  be  authorized  to  admit 
the  fact  of  death,  he  could  not  control  the  course  of  the  prosecuting  attorney 
Dor  the  eTldence  tbe  State  should  introduce. 

Sellef  through  motion  in  arrest  of  judgment  is  confined  to  matters  appearing  on 
the  face  of  the  record. 

A  PPEAL  from  the  Tenth  Judicial  District  Court,  Parish  of  Natchi- 
^    toches.     Coco,  J. 


M,  J,  CunningJiam,  Attorney  General,  and  Phanor  Breazeale^  Dis- 
trict Attorney,  for  Plaintiff  and  Appellee. 


Defendant  and  Appellant  unrepresented  by  counsel  in  Supreme 
Court. 
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The  opinion  of  the  conrt  was  delivered  by 

NicHOLLS,  C.  J.  The  defendant*  indicted  for  mnrder,  found  guilty 
and  sentenced  to  be  hung,  has  appealed. 

The  bill  of  exception  reserved  by  him  during  the  trial  recites: 
That  the  District  Attorney,  having  offered  in  evidence  the  findings 
and  verdict  of  the  coroner's  jury,  objection  was  made  to  his  so  doing, 
and  the  objection  being  overmled,  and  the  record  introduced,  a  bill 
of  exception  was  reserved.  The  only  objection  which  was  urged 
was  that  by  reason  of  defendant's  counsel  having  offered  to  admit 
the  death,  it  was  not  admissible.  It  was  not  claimed  that  the  pro- 
caedings  before  the  coroner  were  sought  to  be  introduced  for  a  pur- 
pose not  legitimate,  nor  that,  but  for  the  admission  tendered,  they 
were  not  admissible.  The  District  Judge  says :  ''They  were  admit- 
ted for  the  purpose  of  establishing  the  corpus  delicti,  and  they  were 
restricted  to  that  effect;  that  the  court  instructed  the  jury  that  thej 
were  to  exclude  from  their  consideration  any  fact  contained  in  the 
proceeding,  save  and  except  so  far  as  they  went  to  show  death. 
That  the  defendant's  attorney  offered  to  admit  the  death,  but  the 
District  Attorney  stated  he  preferred  to  prove  it." 

The  objection  is  utterly  without  force.  Assuming  that  in  a  capital 
case  counsel  of  an  accused  would  be  authorized,  on  his  behalf,  to  ad- 
mit the  fact  of  death,  he  could  not  control  the  course  which  the 
prosecuting  attorney  should  follow  in  the  trial  of  the  case,  nor  the 
evidence  which  the  State  should  introduce  in  support  of  .the  charge 
it  has  made,  if  legally  admissible.  Even  in  civil  matters,  parties  are 
not  forced  to  receive  admissions  in  lieu  of  evidence  by  which  they 
stand  prepared  to  establish  the  facts  which  the  admissions  cover. 

In  addition  to  the  bill  of  exception  on  which  we  have  just  acted, 
we  find  in  the  record  a  motion  in  arrest  of  judgment  and  also  one  for 
a  new  trial. 

The  application  for  a  new  trial  was  based  upon  an  affidavit  of  the 
accused  to  the  effect  that  by  and  through  the  testimony  of  several 
named  witnesses,  he  could  establish  certain  facts  which,  if  shown, 
would  establish  an  alibi.  The  affidavit  states  that  these  witnesses 
''are  within  sixteen  miles  of  the  court  house  and  subject  to  its 
power."  Accused  made  no  attempt  to  fortify  his  application  by 
affidavits  of  the  parties  named,  although  they  were  within  easy  reach. 
We  are  of  the  opinion,  besides  this,  that  accused  must  have  known 
at  the  time  of  the  trial,  as  well  as  he  did  afterward,  of  the  facts  on 
which  he  now  relies. 
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The  gionnds  urged  in  arrest  of  jadgment  were : 

1.  *'That  Art.  86  of  the  Oonstitatioii  of  LoniBiana  is  mandatory 
3Dd  requires  the  style  of  all  process  to  be  ^The  State  of  Louisiana,' 
and  the  style  of  this  indietment  and  all  the  other  proceedings  in  this 
case  were  'State  of  Louisiana.' 

2.  '"niat  the  accused  was  indicted,  tried  and  convicted  under  the 
name  of  'Joseph  Valsin,'  when  in  truth  and  in  fact  his  name  is 
WiUlam  Volsant.') 

Of  the  second  complaint  it  suffices  to  say  that  even  if  it  had  any 
merit  it  should  not,  and  could  not,  have  been  urged  in  a  motion  in 
arrest  of  judgment.  Relief  through  that  motion  is  confined  to  mat- 
ters appearing  on  the  face  of  the  record. 

The  only  basis  for  the  first  complaint  seems  to  be  that  the  indict- 
ment in  this  case  was  preceded  by  the  words  "  State  of  Louisiana, 
parish  of  Natchitoches,  December  Term,  A.  D.  1894." 

The  indictment  itself  commences  as  follows :  ''  In  the  name  and  by 
the  authority  of  the  State  of  Louisiana,  the  grand  jurors  of  the  State 
of  Louisiana  ^  ^  *  do,  upon  their  oath,  present,"  and  closes, 
after  folly  charging  the  defendant  with  the  crime  of  murder, with  the 
nsoal  declaration  that  the  crime  was  committed  ''  contrary  to  the 
form  of  the  statute  of  the  State  of  Louisiana  in  such  cases  made  and 
provided,  and  against  the  peace. and  dignity  of  the  same." 

Article  86  of  the  Constitution  requires  that  ''  all  prosecutions  shall 
be  carried  on  in  the  name  and  by  the  authority  of  the  State  of  Louisi- 
ana," and  conclude  <<  against  the  peace  and  dignity  of  the  same." 

AH  constitutional  requirements  have  been  met  in  this  case.  We 
are  compelled  to  affirm  the  judgment. 

Jadgment  affirmed. 


No.  11,505. 

RiCHABD  BXTBTON  VS.   W.   J.   BEHAN  AND  H.   ZUBERBIEB. 

When  a  person  claims  employment  foe  one  year  under  a  contract  and  fails  to  make 
cm  his  case,  this  court  will  not  award  judgment,  by  way  of  remuneration,  for 

services  rendered  for  a  portion  of  time  embraced  within  the  year  of  the  alleged  j 

contnict. 

I 
A  PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans.  I 

il    Monroe^  J.  \ 


naitttifl  claims  wajires  from  defendants  as  manager  and  orerseer,  alleging  no 
specific  contract,  but  the  fact  that  he  was  under  a  contract  with  a  former 
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owner  for  the  year  1892;  that  early  In  that  year  the  defendants  parchased  th& 
plantation ;  were  even  aware  of  the  terms  of  plaintiff's  ^ntract,  ratified  ft  and 
continued  him  In  employment,  and  that  said  condition  extended  into  and  em- 
braced the  year  1893. 
There  was  judgmeot  for  defendants  and  plaintiff  appealed. 


Fenner,  Henderson  dh  Fenner  and  Beattie  dt  Beattie  for  Plaiotill  and 
Appellant. 


Farravj  Jonas  &  Kruttschnitt  for  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  The  plaintiff  has  shown  that  he  continued  in  the 
management  of  the  place  from  the  1st  to  the  12th  of  January,  1893,  bat 
a  tacit  reconduction  of  the  contract  of  1892  does  not  absolutely  and  nec- 
essarily flow  from  that  fact,  through  a  presumption  juris  et  de  jure. 
The  fact  was  certainly  to  be  considered  in  dealing  with  the  relations  of 
parties,  but  it  is  open  to  explanation,  and  we  think  the*  explanatioa 
has  been  given,  and  does  away  with  plaintiff's  claims.  It  appears^ 
that  Burton  was  the  manager  on  the  Laurel  Valley  plantation,  em- 
ployed for  the  year  1892  by  Womald,  its  owner;  that  in  the  early 
part  of  that  year,  unable  to  meet  his  indebtedness  to  the  defendants,. 
Womald  sold  them  the  plantation ;  that  finding  plaintiff  in  charge  aa 
manager,  defendants  continued  him  to  the  end  of  the  year;  that 
from  the  time  they  became  owners,  defendants,  to  the  knowledge  of 
the  plaintiff,  looked  forward  to  a  sale  of  the  place ;  that  in  fact  it 
was  sold  at  public  auction  to  third  parties  on  January  12, 1893,  under 
an  advertisement  known  to  the  plaintiff,  which  appeared  in  Decem- 
ber, before  his  contract  terminated.  He  was  fully  Informed  of  the 
intended  or  contemplated  sale,  and  admits  in  his  testimony  that  before 
the  end  of  the  year  1892  he  had  a  conversation  with  General  Behan  ^ 
one  of  the  defendants,  in  respect  to  it,  and  in  respect  to  the  effect 
which  that  sale  might  have  upon  himself.  Granting  that  a  loose  con- 
versation as  testified  to  by  plaintiff  had  taken  place  between  Znberbier 
and  himself  on  November  12,  1892,  the  later  one  with  the  other 
owner  left  him  in  no  doubt  as  to  the  situation.  Behan  testified 
that  about  the  25th  of  November,  1892,  he  had  a  conversation  on 
the  plantation  with  the  plaintiff,  in  which  the  latter  inquired  some- 
thing about  the  prospects  for  the  coming  year  and  what  the  ownera 
proposed  to  do  with  the  place ;  that  he  told  him  it  was  their  intention 
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to  Bell  the  plantation,  and  that  he  furthermore  told  him  that,  of 
course,  if  the  plantation  was  sold  there  would  be  no  farther  neces- 
sity for  his  services,  bnt  incase  it  was  hot  sold  they  would  simply  con- 
tinue him  in  service,  and  that  Barton  made  no  objection,  nor  was  any 
allusion  made  to  an  agreement  or  conversation  by  him  with  Zuberbier. 
That  plaintiff  did  at  a  later  interview  with  him  in  New  Orleans, 
shortly  before  the  sale,  claim  that  he  had  been  employed  for  1893  by 
Mr.  Zuberbier,  and  that  he  (Bdhan)  told  him  it  was  the  first  time 
he  had  heard  of  it,  and  it  was  singular  he  had  not  spoken  of  it  when 
he  wss  on  a  visit  to  the  plantation — that  when  this  last  conversation 
took  place  the  plantation  was  advertised  for  sale,  and  the  conversa- 
tion was  brief.  Plaintiff  himself  while  under  cross-examination 
states  (under  successive  questions) ,  in  regard  to  a  conversation  of 
the  2eih  November,  1892,  betn  een  himself  and  Behan,  that  General 
Behan  told  him,  not  at  that  time,  but  in  December,  1892,  in  New  Or- 
leans, that  they  were  going  to  sell  the  property ;  that  if  they  did  not 
sell  the  property  they  would  need  his  services,  and  if  they  did  sell 
the  property  they  would  use  their  best  efforts  to  get  him  employed 
by  the  purchasers.  Under  questions  from  the  judge  he  stated  that 
General  Behan  (in  December)  had  told  him  that  he  would  be  retained 
if  they  kept  the  plantation — ^if  they  did  not  keep  the  plantation  he 
would  do  what  he  could  with  the  purchaser  to  secure  him  a  position — 
at  that  placd  or  any  other  place.  That  when  this  was  said  to  him 
"he  did  not  know  that  he  made  any  remark  to  him  at  all — any 
answer  to  it — ^because  he  knew  that  they  had  other  plantations,  and 
perhaps  would  give  him  a  position  on  one  of  them,  as  he  heard  they 
were  going  to  make  a  change  in  one  of  them,  or  he  understood  they 
were." 

Under  the  evidence  in  the  case  we  do  not  think  it  can  properly  be 
maintained  that  there  was  any  tacit  reconduction  of  the  contract  of 
1892.  If  plaiatilf  had  any  rights  in  the  premises,  it  was  under  the 
agreement  alleged  to  have  been  made  with  him  in  November  by 
Zaberbier.  We  do  not  regard  plaintiff  as  setting  up  as  his  cause  of 
action  a  tacit  reconduction  of  the  first  contract,  for  he  distinctly 
alleges  that  he  was  <<  employed  ^^  by  them  for  the  year  1893,  and  he 
refers  to  his  continuing  on  the  plantation  merely  as  evidencb 
of  that  fact.  The  averment  is  *<  that  he  was  employed  by  them 
for  the  year  1898,  as  will  he  seen  by  the  fact  that  he  was  kept  on  the 
plantation."    We  do  not  regard  the  continuance  of  Burton  on  the 
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place,  under  the  light  thrown  upon  the  sitoation  by  the  entire  evi- 
dence in  the  case,  as  strengthening  his  claims.  We  are  impressed 
forcibly  with  the  belief  he  remained  on  the  plantation  for  the 
few  days  intervening  between  the  termination  of  his  contract  and  the 
sale  of  the  property  with  the  hope  and  under  the  expectation  that 
either  no  sale  woald  take  place  or  that  Behan  or  Zaberbier  would  be 
a  purchaser  (for  the  sale  was  made  to  effect  a  partition  between  tho 
owners) ,  in  either  of  which  events  he  had  good  reason  to  suppose 
he  would  be  retained  as  manager;  or  should  some  third  person  buy, 
that,  none  the  less,  through  the  good  offices  of  the  defendants, 
he  might  find  employment.  After  plaintiff's  conversation  with 
Oeneral  Behan,  in  December,  1892,  he  could  not  be  in  doubt  as  to 
what  his  relations  with  the  plantation  and  its  owners  would  be  after 
the  end  of  the  year.  There  is  no  question  of  silence,  or  of 
the  effect  of  silence,  involved  in  this  case,  for  the  exact  8tatiM 
of  the  future  was  discussed  and  explained,  and  he  can  predicate 
nothing  so  far  as  any  contract  for  the  year  was  concerned,  by 
remaining  for  a  few  days,  as  he  did,  on  the  place.  Granting  that 
Zuberbier  himself  (though  he  denies  the  fact)  had,  in  November,  1892, 
engaged,  or  promised  to  engage,  plaintiff  for  the  year  1893,  as  man- 
ager, Behan  was  not  informed  of  it,  and  he  substantially  repudiated, 
by  his  conduct,  the  idea  of  any  such  arrangement,  before  Burton 
had  entered  upon  duty  in  the  new  year.  We  think  it  clear  from  the 
whole  condition  of  affairs,  that  had  plaintiff  informed  Behan  that  he 
claimed  that  his  joint  owner  and  partner  had  made  with  him  the  en- 
gagement he  now  sets  up,  the  latter  would  have  at  once,  in  express 
terms,  put  an  end  to  such  a  claim.  He  would  have  had  the  right  to 
disown,  under  the  circumstances,  such  an  agreement,  and  at  the  very 
best  plaintiff  could  have  held  no  better  position  than  the  plaintiff 
did  in  the  case  of  Word  vs.  Winder,  16  An.  112. 

We  think  it  highly  improbable  that  Zuberbier,  in  view  of  the  par- 
tition between  Behan  and  himself,  and  the  proposed  sale  of  Lanrei 
Valley  to  effect  it,  would  have  undertaken  to  bind  Behan  and  him  - 
self  to  an  engagement  of  plaintiff  for  a  year,  independently  of  any 
conhideration  as  to  whether  the  plantation  should  be  sold  or  not,  or 
who  should  buy  it.  There  must  have  been  a  misapprehensioa  by 
the  plaintiff  as  to  what  Zuberbier  told  him. 

It  is  urged  upon  us  that,  even  granting  that  plaintiff  should  not 
recover  for  his  services  for  the  whole  ye*ar,  he  is  entitled  to  remuner* 
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4iiu>n  for  the  period  dnrisg  which  he  actually  gave  them.  That  is 
^oabtless  true,  bnt  plaintiff  has  not  sued  upon  a  quantum  meruit^  and 
we  are  not  in  a  position,  nnder  the  pleadings  and  the  evidence,  to 
gnat  relief  to  him  in  this  case. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from  be  and  the  same  is 
Jieteby  affirmed. 


No.  11,642. 
John  M.  Lockhart  vs.  M.  C.  Smith. 

I  Wblle  under  the  decision  In  Presoott  tb.  Payne,  44  An.  60O»  an  assessor  may  not 
be  called  oh  to  ascertain  whether  proceedings  which  culminated  in  a  forced 
Bale  of  the.  property  of  a  person  holding  by  recorded  title  be  affected  by  nulli- 
ties of  a  character  such  as  to  cause  ownership  not  to  shift*  he  is  not  authorized 
to  substitute  for  the  actual  owner's  title  that  of  a  person  not  holding  under  the 
prior  title  and  In  privity  with  it,  but  claiming  under  and  through  a  later,  dis- 
tlnot,  independent  adverse  title. 

1  It  Is  the  duty  of  the  vendor  to  tender  to  his  vendee  a  safe  title.  The  vendee 
has  the  right  to  exact  strict  proof,  as  he  owes  no  duty  to  the  vendor,  and  a 
Jadgment  of  court  ordering  a  spedflc  performance  by  him  of  a  contract  for 
purchase  might  not  be  res  judicata  in  a  subsequent  petitory  action  or  action 
in  nullity  against  him  by  parties  other  than  the  plaintlfL  ^ 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans.  I 

J\     i/icard,  J. 


Keman  &  Wall  for  the  Plaintiff  and  Appellant 


Parrar^  Leake  &  Lemle  for  Defendant,  Appelleo. 


The  opinion  of  the  court  was  delivered  by 

NicROLLs,  C.  J.  Plaintiff  seeks  to  compel  defendant  to  accept 
title  to  Bix  lots  of  ground  situated  in  the  square  bounded  by  Camp, 
Ohestnat,  Cadiz  and  Jena  streets,  designated  as  lots  6,  7, 8,  9, 10  and 
^  on  a  plan  of  the  square.  There  was  judgment  in  the  District 
G^nrt  in  favor  of  defendant  and  plaintiff  appealed. 

An  examination  of  the  record  shows  that  these  lots  were  adjudi- 
cated to  one  A.  McConnell,  Jr.,  on  the  19th  January,  1884,  at  two 
tax  sales  made  on  that  day  in  enforcement  of  taxes  of  1880,  assessed 
upon  the  same  as  the  property  of  Jacob  Joachim.  In  the  deed  to 
HcConnell  it  is  declared  that  "the  purchaser  takes  the  property 
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•  subject  to  all  taxes,  with  interest  and  costs  thereon  due  by  or  on  ac- 
count of  said  property  still  remaining  unpaid,  whether  State,  City  or 
otherwise."    The  sales  were  naade  under  Act  No.  77  of  1880. 

On  July  22,  1884,  McConnell  sold  the  lots  to  Valentine  Stnben* 
ranch. 

On  28th  June,  1884,  the  lots  were  adjudicated  to  the  State  of  Louis- 
iana at  a  sale  made  in  enforcement  of  taxes  for  the  year  1881 
assessed  upon  the  property  in  the  name  of  Jacob  Joachim.  The  sale 
was  made  under  Act  77  of  1880. 

On  the  20th  December,  1884,  they  were  again  adjudicated  to  the 
State  at  two  sales  made  in  enforcement  of  the  taxes  of  1882,  and  of 
the  tax^s  of  1888,  assessed  upon  the  property  in  the  name  of  Jacob- 
Joachim.    These  sales  wore  made  under  Act  No.  96  of  1882. 

On  March  28,  1893,  the  State  of  Louisiana,  through  W.  W.  Heiurd, 
State  Auditor,  conveyed  the  lots  to  the  present  plaintiif,  John  M. 
Lockhart,  the  act  of  sale  reciting  that  it  was  under  authority  of  8ec. 
8  of  Act  No.  80  of  1880. 

The  defendant  refused  to  accept  the  title,  claiming: 

1.  That  Jacob  Joachim  had  no  valid  title  to  the  property «  and  a 
sale  thereof  for  taxes  assessed  in  his  name  could  convey  no  title. 

2.  The  title  of  the  State  of  Louisiana  was  acquired  at  several  tax 
sales  based  on  assessments  made  in  the  name  of  one  Jacob  Joachim, 
and  the  proceedings  which  culminated  in  the  sales  were  not  notified 
to  the  said  Joachim  as  required  by  law. 

8.  Prior  to  the  said  sales  to  the  State  of  Louisiana  the  property 
was  sold  for  taxes  assessed  in  the  name  of  the  said  Joachim  for  the 
year  1880,  to  one  Valentine  Stubenrauch,  and  the  said  proceedings 
by  which  the  State  of  Louisiana  acquired  title  were  not  conducted 
contradictorily  with  the  said  Stubenrauch. 

4.  The  State  had  no  valid  title  and  therefore  could  convey  none  to 
the  plaintiff. 

The  title  of  Jacob  Joachim  having  been  called  in  question,  plaintiff 
introduced  in  support  of  it  the  following  instrument: 

<'By  deed  of  sale  executed  by  Moses  Fox,  Constable  of  the  Eightb 
Justice  Court,  parish  of  Jefferson,  by  virtue  of  a  writ  of  fieri  fadaSy 
to  him  directed  by  the  judge  of  the  Eighth  Justice  Court  of  said 
parish,  in  the  matter  of  the  suit  of  the  City  of  New  Orleans  vs.  C.  C^ 
Brickell,  or  owner  of  lots  6  and  24  to  10,  square  85  old  plan,  or  260 
new  plan  F^Lubourg  West  Bouligny,  No.  800  of  the  docket  of  said 
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court,  8aid  constable  sold  to  Jacob  Joachim  six  certain  lots  of  ground 
with  all  the  buildings  thereon,  situated  in  Faubourg  West  Bouligny^ 
city  and  parish  of  Jeif erson,  now  New  Orleans,  in  the  square  bounded 
by  Gamp,  Chestnut,  Cadiz  and  Jena  streets,  designated  as  square  35- 
old  plan,  or  260  new  plan.  The  said  lots  6  to  10  measure  each  thirty < 
feet  front  on  Chestnut  street  by  one  hundred  and  twenty- eight  feet 
in  depth ;  lot  No.  24  measures  thirty  feet  front*on  Cadiz  street  by  one 
Lnndred  and  fifty  feel  in  depth,  and  is  composed  of  lots  6  to  10  and 
24  as  per  plan  of  said  faubourg,  seized  at  the  suit  of  the  city  of  Jef- 
ferson in  the  above  mentioned  suit  to  satisfy  a  judgment  of  said 
coart,  in  favor  of  said  city  for  taxes  for  the  year  1868.  This  sal^ 
T7es  made  for  the  sum  of  ton  dollars  cash. 

(Signed)  "  C.  B.  Fisn,  D.  R. 

"J^cw  Orleans,  'January  3,  1870. 

"  Original  registered  in  tho  conveyance  offlce  on  June  3,  1B70,  in 
book  96,  foUo  734." 

Plaintiff  not  only  did  not  show  that  Jacob  Joachim  took  possession 
of  tbd  property  under  this  alleged  s^Jd,  but  he  offered  in  evidence 
the  deposition  of  one  W.  N.  Wilson,  who  dedefed  *'  that  he  holds 
actual,  open,  notorious  corporeal  possession  (of  the  property)  under 
Jolm  M.  Lockhart  (the  plaintiff)  by  virtue  of  a  lease  executed  to 
him  on  May  1,  1893 ;  that  he  has  known  the  property  for  many  years 
past,  and  during  those  years,  and  until  he  entered  into  possession 
thereof  under  the  said  John  M.  Lockhart,  the  same  has  boon  vacant 
and  Abandoned  property."  ' 

No  attempt  was  made  by  plaintiff  to  connect  C.  C.  Brickell  with 
Jame»  N.  Brickell,  hereinafter  mentioned,  nor  with  this  property* 
No  copy  of  the  Judgment  or  the  writ  of  ^.  fa.  referred  to  in  the  cer- 
tificate of  C.  6.  Fish,  and  declared  to  have  been  the  basis  of  the  sale 
to  Joachim,  were  produced,  nor  was  their  non- production  accounted 
for,  and  the  same  remark  applies  to  the  act  of  sale  claimed  to  have 
been  made  by  the  constable.  It  is  perfectly  obvious  that  this  cer- 
tificate of  Fish  is  worthless  as  a  muniment  of  title  to  the  plaintiff. 
Introduced  by  the  plaintiff,  it  exhibits  a  state  of  facts  prejudicial  ta 
his  claims.  We  have  said  that  no  attempt  was  made  to  connect  C. 
C.  Brickell  with  James  N.  Brickell.  The  necessity  for  evidence  on 
that  subject  will  be  appreciated  when  it  is  stated  that  defendant,  in. 
opposition  to  Joachim's  title,  has  shov^n  by  a  certified  copy  of  an  act 
of  sale  passed  on  the   23th  June,  1853,  before   Richard  Bremen,, 
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Notary  Public,  in  New  Orleans,  that  these  same  lots  were  on  that 
day  sold  to  James  N.  Brickell  (not  to  C.  C.  BrickeU)  by  Mrs.  Rachel 
Harbangh,  wife  of  Warick  Martin,  and  has  prodaced  a  certificate  of 
H.  Cain,  Recorder  of  Conveyances  of  the  city  of  New  Orleans,  of  date 
of  July  8,  1898,  to  the  effect  that  it  does  not  appear  from  the  records 
of  his  office  that  said  lots  had  been  alienated  by  James  N.  Brickell. 

It  is  nnder  this  condition  of  the  record  that  we  are  asked  to  com- 
pel the  defendant  to  consummate  the  sale  of  the  property  to  him, 
and  to  declare  error  and  reverse  the  action  of  the  District  Court  re- 
fusing plaintiff's  prayer  to  that  effect  made  to  it.  We  would  not  be 
justified  in  doing  so.  It  is  the  duty  of  a  seller  to  present  to  his  ven- 
dee a  safe  title,  and  it  is  the  right  of  the  vendee  to  decline  carrying 
into  execution  the  act  of  sale  where  such  a  title  is  not  tendered. 

Plaintiff  claims  that  under  the  decision  of  this  court  in  Prescott  vs. 
Payne,  44  An.  650,  the  title  offered  \a  reasonably  safe,  but  we  are  not 
of  that  opinion. 

Had  Joachim^  8  title  been  traced  to  proceedings  against  James  N, 
Brickell,  or  had  it  been  shown  that  C.  C  Brickell,  against  whom  the 
proceedings  were  directed,  held  title  to  the  property  under  James  N, 
Brickell,  plaintiff's  claims  would  have  been  much  stronger  than 
they  are.  The  assessor  might  not  be  called  on  to  ascertain  whether 
proceedings  which  culminated  in  a  forced  sale  of  the  owner's  property 
were  affected  with  nullities  of  such  a  character  as  not  to  shift  owner- 
ship. As  matters  stand  we  are  not  warranted  in  holding  or  acting 
upon  the  presumption  that  the  C.  C.  Brickell  and  the  James  N. 
Brickell  title  are  one  and  the  same  or  in  privity  with  each  other. 

We  must  regard  the  former  as  an  adverse  title  imtil  the  contrary 
be  shown.  If  property  really  belonging  to  James  N.  Brickell,  and  so 
appearing  of  record,  were  (without  any  pretence  of  a  divestiture  of 
eaid  Brickell' s  title)  to  be  declared  to  be  sold  as  owner  by  a  strang^er 
(so  far  as  Brickell  was  concerned)  to  that  title  to  another  third  per- 
son, and  the  act  of  sale  between  these  parties  were  placed  of  record, 
the  assessor  would  not  be  justified  in  making  an  assessment  merely 
on  the  strength  of  such  recorded  act.  There  would,  in  the  case  sap- 
posed,  be  two  titles  of  record  totally  distinct  from  each  other  and 
totally  independent  of  each  other. 

In  the  case  of  Williams  vs.  Landry,  ante,  p.  5,  it  will  be  observed 
that  the  title  of  Mrs.  Partee  was  asserted  to  be  and  claimed  to  be  (as 
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it  was  in  fact)  through  the  real  registered  owner,  James  Dick.    Her 
title  was  not  an  independent  one. 

The  yiew  we  take  of  the  rights  of  the  defendant  dispenses  ns  from 
going  any  further  than  we  have  done  in  the  examination  of  the 
character  of  plaintiff's  claims  of  ownership,  and  from  determining 
whether,  after  the  State  has,  under  Act  No.  77  of  1880,  adjudicated 
property  to  a  purchaser  who  by  the  law  and  his  contract  takes  the 
property  subject  to  all  existing  taxes  upon  it,  a  court  is  presented 
with  a  tax  deed  of  sale  of  a  later  date  of  the  same  property,  in  en* 
forcement  of  a  tax  existing  at  the  time  of  the  first  adjudication,  such 
tax  would  be  held  by  it  to  carry  with  it  per  se  the  ownership  of  the 
property,  independently  of  any  proof,  as  to  whether  the  first  pur- 
chaser had  been  called  upon  to  pay,  and  had  refused  or  neglected  to 
pay  the  tax,  and  whether,  for  the  purpose  of  the  later. proceedings^ 
the  State  has  the  right  to  absolutely  ignore  the  first  purchaser  or 
should  to  some  extent  recognize  his  right  of  ownership  and  posses- 
sion. In  the  case  before  us,  McOonnell  and  his  vendee  seem  to  have 
been  entirely  disregarded ;  no  demand  appears  to  have  been  made 
upon  either  of  them  nor  any  notices  given  to  either. 

Plaintiff  urges  in  aid  of  his  title  the  prescription  of  three  and  five 
years.  As  between  the  parties  to  this  suit  the  rules  of  prescription 
are  not  applicable.  We  presume  plaintiff  intended  through  these 
pleas  to  fortify  his  position  as  to  the  strength  of  his  title '  by  direct- 
ing oar  attention  to  the  situation  which  other  parties  would  occupy, 
in  a  direct  action  for  the  ownership  of  the  property.  Defendant's 
defensive  position  in  this  suit  is  stronger  than  would  be.  that  of  the 
original  owner  in  a  litigation  based  upon  the  tax  proceedings  which 
have  been  brought  to  our  attention  in  this  case.  He  owes  no  duty 
to  the  plaintiff  and  is  entitled  to  the  strictest  kind  of  proof  .in  sup- 
port of  the  title  offered. 

A  judgment  in  this  case  in  favor  of  the  plaintiff  forcing  the  de- 
fendant to  a  specific  performance  of  the  contract  of  sale  might  not 
^  fes  judicata  in  case  of  a  future  action  of  nullity,  in  a  petitory  ac- 
tion between  the  original  owner  and  the  defendant. 

Without  passing  on  what  would  be  the  action  of  the  court  if  the 
pleas  had  been  placed  before  us  in  a  direct  petitory  astion,  one  feat- 
^^  of  the  case  in  this  connection  which  has  struck  our  attention  is 
the  fact  that  this  property,  under  the  later  tax  sales,  passed  into  the 
liands  of  the  very  party  who  inaugurated  and  prosecuted  the  same. 
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and  that  it  ouly  passed  from  the  State  to  a  third  party  in  March, 
1893,  and  this  sait  was  filed  in  the  same  year. 

We  are  of  opinion  that  defendant  can  not  be  compelled  to  take 
the  title  offered.  For  the  reasons  herein  assigned  it  is  hereby  or- 
dered, adjodged  and  decreed  that  the  Jadgment  appealed  from  be 
and  the  same  is  hereby  affirmed. 


No.  11,664. 
8UCCB8SI0N  OP  Bernard  Milmo.    Opposition  op  Heirs  Op  Milmo. 

A  person  holding  at  one  and  the  same  time  the  position  of  testamentary  executor 
of  an  estate  and  tutor  of  the  minor  heirs  therein,  can  not  receive  and  disburse 
a  fund  In  the  capacity  as  exectOor  and  charge  commissions  upon  the  fund  as 
being  In  his  hands  as  tutor. 

APPEAL  from  the  Nineteenth  Judicial  District  Ooart,  Parish  of 
Iberia.     VoorhieBj  J. 

Bernard  Milmo  died  April  1,  1891,  leaving  as  issne  with  his  prede- 
ceased wife  four  minor  children,  Baxter  Milmo,  Walter  Milmo, 
Gertrude  Milmo  and  Bernard  Milmo.  He  made  a  last  will  and  testa- 
ment, appointing  John  P.  Baxter,  of  Manistee,  Michigan,  a  maternal 
uncle  of  the  minors,  testamentary  execntor  and  tutor  of  the  minors. 
Baxter  accepted  the  trusts  and  at  once  came  to  Louisiana  to  quality 
and  perform  the  duties  thereof. 

During  the  early  part  of  1894,  he  was  removed  from  the  tutorship, 
principally  for  having  deposited  funds  belonging  to  the  minors  in  a 
bank  out  of  Louisiana.  He  was  ordered  to  file  an  account  of  his  tu- 
torship. This  order  he  obeyed,  filing  a  separate  account  for  each 
minor.  He  at  the  same  time  filed  a  provisional  account  of  his  ges- 
tion  as  testamentary  executor.  Subsequently,  by  consent  of  all  par- 
ties in  interest,  as  shown  by  a  statement  of  facts  (agreed  to  by 
counsel  representing  all  parties) ,  the  account  of  the  executor  was 
amended  so  as  to  add  a  claimed  commission  of^two  and  a  half  per 
cent,  and  making  the  account  a  final  one. 

It  was  further  agreed  that  the  court  should  be  requested  to  fix  such 
bond,  to  be  furnished  by  the  heira  seeking  to  be  placed  in  possession 
of  the  property,  as  would  cover  any  obligations  which  it  might  find 
to  exist  against  the  succession  of  Milmo,  and  that  upon  the  heirs 
furnishing  this  bond  they  be  placed  in  possession. 
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To  the  account  filed,  an  opposition  was  made  by  the  children  of 
Bernard  Mllmo,  one  of  whom  (Baxter  Milmo)  is  at  present  a  major, 
«nd  appearing  in  his  own  behalf,,  and  as  now  the  tutor  of  his  brotheir 
Bernard.  The  other  two  children,  Gertmde  and  Walter,  haye  been 
•emancipated.    The  opposition  was  specialized  to  certain  items. 

From  a  jnd^^ent  maintaining  the  oppositions  in  part  John  P.  Bax- 
ter appealed. 

The  beirs  of  Milmo  filed  a  motion  for  an  amendment  of  the  judg- 
ment, claiming  that  the  executor  should  be  disallowed  all  commis- 
sions on  the  ''ground  that  he  had  failed  to  file  annual  accounts,  and 
to  invest  the  funds  intrusted  to  his  gestion;"  claiming  also  that  ''the 
allowance  of  four  thousand  doUars  for  the  fees  of  Messifi.  Mentz 
and  Borke  was  excessive,"  and  claiming  that  they  "are  entitled  to 
interest  on. the  amoimt  in  the  hands  of  the  executor  which  he  in- 
vested in  his  own  name  and  for  his  individual  benefits" 


PhUip  H.  Mentz  and  Walter  J,  Burke  for  Testamentary  Executor 
and  Tator»  Appellant. 

L.  0.  Haxiker  for  Opponents,  Appellees. 


The  opinion  of  the  court  was  delivered  by 

NiCHOixs,  0.  J.  Counsel  of  the  executor  in  their  brief  direct  our 
attention  first  to  the  opposition  made  to  the  items  Nos.  131-198  and 
252,  amounts  paid  for  pew  rent  in  the  Jeanerette  Ohurch.  The  Dis- 
trict Judge  rejected  the  opposition  to  item  No.  131,  inasmuch  as  the 
amount  paid  under  the  voucher  was  for  pew  rent  contracted  for  by 
MUmo  himself,  but  he  sustained  the  opposition  to  the  other  two 
items,  holding  that  the  rent  was  due  by  Baxter  individually. 

During  the  period  for  w^ich  rent  is  claimed  the  children,  with  the 
exception  of  Baxter  Milmo,  were  absent  from  the  State.  The  executor 
was  not  authorized  to  incur  the  obligation.  When  Incurred  it  was 
his  individual  debt. 

Appellant  complains  of  the  action  of  the  District  Court  in  holding 
him  responsible  for  an  amount  of  money,  belonging  to  the  succession, 
which  was  in  his  hands  as  exectitor,  which  he  deposited  in  his  own 
name  in  the  Plankington  Bank  in  Milwaukee,  and  which  bank  sus- 
pended payment  while  the  money  was  there  on  deposit.  The  deposit 
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was  evidenced  by  a  certificate  in  the  name  of  John  P.  Baxter.  A 
run  having  started  npon  the  bank  Baxter  withdrew  other  mooey» 
standing  to  his  credit  in  the  bank,  bat  this  particular  fond  he  wa» 
nnable  to  withdraw,  for  the  reason  that  he  had  transferred  the  certifi- 
cate to  parties  who  had  become  securities  on  the  appeal  bond 
famished  by  him  as  appellant  in  the  partition  salts  (decided  by  us 
at  Opeloasas),  46  An.  1282,  in  the  matter  of  the  partnership  of 
Milmo,  Stokoe  &  Co.,  to  secure  them  against  the  effect  of  their 
saretyship.  The  bank  subsequently  suspended  payment.  The  ex- 
ecator  seeks  to  justify  his  course  by  saying  that  a  part  of  the  fund 
was  in  the  bank  prior  to  Milmo' s  death-— that  there  was  no  State  bank 
in  the  parish  of  Iberia,  nor  was  there  any  bank  willing  to  pay  interest 
on  deposits,  and  that  this  particular  bank  was  willing  to  pay  three  per 
cent. ;  that  his  own  money  was  in  the  same  bank,  and  that  he  waa 
seeking  what  he  conceived  to  be  the  best  interest  of  the  succession. 
The  reasohs  assigned  are  insufficient.  The  executor  made  the- 
deposit  in  the  Milwaukee  bank  in  his  own  name,  upon  his  own 
responsibility  and  at  his  own  risk.  He  should  be  charged  and  must 
be  charged  as  if  he  had  never  parted  with  the  possession.  Baxter  vs. 
Hewes,  45  An.  1065. 

Appellant  complains  of  the  rejection  by  the  court  of  a  claim 
advanced  by  him  as  tutor  for  a  commission  of  ten  per  cent,  on  te^ 
thousand  nine  hundred  and  seventy- six  dollars,  alleged  income  of 
the  minors  for  the  year  1891. 

In  the  tutor's  account  we  find  the  following  statement: 

*^ Active  Mass, 

''  For  the  reason  that  the  estate  of  Bernard  Milmo  is  still  under  ad- 
ministration and  the  minors  having  no  separate  property  of  their 
own,  there  is,  properly  speaking,  no  entry  to  make  as  showing 
assets  of  the  minors 

*<  Their  rights  are  involved  in  the  property  of  the  succession  sub* 
ject  to  administration  and  payment  of  debts,  and  all  the  property 
coming  under  control  of  the  testamentary  executor  and  tutor  has 
been  accounted  for  in  the  accoant  rendered  heretofore  of  the  gestion 
of  the  testamentary  executor. 

'< Daring  the  year  1891,  in  which  B.  Milmo  died,  the  business  of 
the  firm  of  Milmo,  Stokoe  &  Co.  continued  under  the  management 
of  the  surviving  partners  and  the  testamentary  executor  and  tutor 
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of  the  minon.  The  share  of  profits  coming  to  the  Milmo  estate  was 
fouteen  tbonsand  six  hundred  and  thirty- five  dollars.  This  was  not 
turned  over  to  the  testamentary  executor  and  tutor,  but  remained 
in  the  assets  of  the  firm,  except  to  the  extent  to  which  the  executor 
has  already  charged  himself,  and  the  proportion  of  the  above  amount 
accming  since  the  death  of  Milmo  to  the  end  of  said  year  was  ten 
thousand  nine  hundred  and  seventy -six  dollars." 

With  this  statement  of  record  it  is  difficult  to  see  upon  what 
ground  appellaat  can  set  up  the  claim  he  does  for  commission  as 
tutor.  It  is  expressly  admitted  that  no  portion  of  the  ten  thousand 
nine  hundred  and  seventy- six  dollars  went  into  his  hands  as  tufxyr, 
and  in  appellant's  testimony  he  declares  these  so-called  ^^  profits  ^^ 
of  1891  were  applied  to  the  payment  of  the  debts  of  the  partnership 
ofMUmo,  Stokoe  cfc  Co.  The  executor  calls  them  "  profits'*  simply 
because,  according  to  his  statement,  the  business  of  the  firm  for  the 
particular  year  1891 — that  in  which  Milmo  died — showed  an  excess 
of  income  over  outlays.  It  is  not  claimed  nor  pretended  that  at  the 
end  of  the  year  1891,  with  all  the  debts  of  the  firm  paid,  there  re- 
mained a  balance  in  its  favor.  The  affairs  of  the  firm  for  the  special 
year  1891  can  not  be  separated  from  its  general  prior  affairs  in  the 
ascertainment  of  ^^  profits." 

It  is  true  that  although  the  firm  owed  debts  of  its  own,  ceriain  of 
its  funds,  with  the  consent  of  the  other  members  of  the  firm,  were 
permitted  to  be  applied  to  the  payment  of  some  of  the  debts  of  the 
succession  of  Milmo  (an  advance  to  the  succession) ,  but  these  funds 
never  went  into  the  hands  of  Baxter  as  tutor.  A  portion  of  them 
went  into  his  hands  as  executor,  and  were  by  him  used  for  the  pur- 
pose stated,  while  the  greater  part  would  seem  to  have  been  paid 
oat  by  the  firm  to  the  creditors  of  the  succession. 

It  is  obvious  that  a  person  holding  at  one  and  the  same  time  the 
position  of  testamentary  executor  of  an  estate,  and  tutor  of  the 
minor  heirs  therein,  can  not  receive  and  disburse  a  fund  in  the 
capacity  of  executor  and  charge  commissions  upon  the  fund  as  being 
in  his  hands  as  tutor. 

The  rights  and  obligations  of  parties  under  the  administraiion  of 
the  executor  and  those  under  the  administration  of  the  tutor  can  not 
thus  be  confounded.     Succession  of  Mitchell,  83  An.  853. 

The  District  Court  in  rejecting  the  claim  for  commissions  as  tutor 
9 
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did  not  err.  Snccession  of  Pomponeau,  10  An.  79,  80;  Heath  vs. 
Lambeth,  3  An.  868 ;  Succession  of  Hargrove,  9  An.  505. 

In  his  account  the  executor  claimed  that  he  was  entitled  to  a  com- 
mission of  two  and  one -half  per  cent,  upon  the  total  amount  of  the 
inventory  of  the  succession.  This  inventory  showed  separate  prop- 
erty of  the  succession  to  the  amount  of  eight  thousand  nine  hundred 
and  eight  dollars,  and  assets  of  the  firm  of  Milmo,  Stokoe  &  Co.  (in 
which  firm  the  deceased  had  an  interest  of  ten -eighteenths)  to  the 
amount  of  one  hundred  and  forby- seven  thousand  one  hundred  and 
forty -eight  dollars. 

The  District  Court  refused  to  recognize  the  claim  in  so  far  as  it  was 
sought  to  be  based  on  the  interest  of  the  succession  of  Milmo,  in  the 
partnership  of  Milmo,  Stokoe  &  Co.,  aa  shown  by  the  inventory^  but 
allowed  the  executor  a  commission  of  two  and  one -half  per  cent,  on 
sixteen  thousand  two  hundred  and  twenty -two  dollars  as  being  an 
amount  of  money  which  actually  went  into  his  hands  as  executor. 

In  the  reasons  assigned  by  the  District  Judge  for  his  action  he 
stated  that  the  partnership  affairs  had  not  been  at  the  time  of  his 
judgment  liquidated,  and  that  he  had  reason  to  believe  its  outstand- 
ing liabilities  were  heavy — ^that  if  the  executor  would  be  entitled  to 
commissions  on  the  partnership  property  it  would  only  be  on  the 
share  which  would  ultimately  pass  into  his  hands  free  from  debts. 
That  matters  were  not  in  such  a  shape  as  to  authorize  or  to  justify 
him  in  fixing  any  specific  amount  of  partnership  values  as  that  upon 
which  commissions  could  be  predicated. 

After  declining  to  recognize  at  present  a  claim  for  executor's 
commissions,  except  to  commissions  at  two  and  one -half  per  cent, 
on  sixteen  thousand  two  hundred  and  twenty -two  dollars,  the  court 
declared  that ''  the  balance  of  the  commission  coming  to  him  when 
he  shall  have  filed  his  final  account  will  be  computed  on  the  amount 
of  the  productive  property  coming  to  the  estate,  as  the  share  of  the 
deceased  in  the  partnership  of  Milmo,  Stokoe  &  Co.,  when  liqui- 
dated." 

The  executor  complains  of  this  action,  first  in  not  taking  the  in- 
ventory itself  as  a  basis  for  commissions,  and,  second,  in  not  passing 
finally  upon  this  question.  He  says  that  the  ^'  provisional "  account, 
in  which  the  claim  Is  made,  has,  by  consent,  been  converted  into  a 
final  one,  but  there  is  no  evidence  before  this  court  that  the  partner- 
ship has  been  liquidated  or  what  the  ultimate  situation,  either  of  the 
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partnership  or  the  succession,  will  be.  It  may  be  that  the  heirs  have 
been  placed  in  possession,  and  these  matters  have  all  been  closed,  but 
if  sach  be  the  case  the  transcript  does  not  show  it.  We  do  not  think 
there  is  any  ground  for  amending  the  judgment  in  favor  of  the  ex- 
ecutor. In  the  Succession  of  Qrover,  12  An.  885,  it  was  intimated 
that  the  executor's  seizin  does  not  extend  to  the  testator's  interest  in 
property  belonging  to  a  partnership.  We  may  say  in  passing  that  it 
is  the  duty  of  an  executor  claiming  commissions  to  show  affirmatively 
what  portion  of  the  succession  property,  and  a  fortiori  what  portion 
of  the  partnership  property,  is  productive,  and  that  he  should  not 
leave  the  matter  to  inference.  In  reference  to  partnership  matters 
the  suit  of  Baxter  vs.  Hewes,  45  An.  1066,  has  brought  to  our  notice 
the  fact  that  they  were  for  a  time  at  least  placed  in  the  hands  of  F. 
W.  Bauman  as  liquidator,  who  was  paid  two  thousand  dollars  for  his 
services.  Precisely  what  part  the  executor  took  in  the  administra- 
tion does  not  appear. 

The  heirs  are  not  satisfied  with  the  judgment  of  the  court,  as  to  the 
executor's  commissions — they  claim  that  none  whatever  are  due ; 
that  he  has  mibmanaged  the  estate ;  that  his  administration  has  not 
been  beneficial,  but  a  positive  injury. 

As  part  of  the  amount  of  sixteen  thousand  two  hundred  and 
twenty- two  dollars  upon  which  the  court  allowed  commissions,  figures 
the  amount  received  by  the  executor  which  he  deposited  in  the  Mil- 
waukee bank,  as  we  have  before  stated.  Upon  the  theory  that  that 
wan  would  be  finally  lost  to  the  succession,  it  would  not  be  proper  to 
permit  the  executor,  through  whose  imprudent  and  illegal  action  it 
would  be  lost,  to  charge  commissions  upon  it.  We  have  held,  how- 
ever, that  the  fund  is  to  be  considered  as  still  in  the  hands  of  the 
executor,  as  if  he  had  never  parted  with  possession  of  it.  If  he  be 
able  to  pay,  and  does  pay  over  the  amount  to  the  heirs,  we  are 
not  prepared  to  cause  him  to  lose  the  commission,  as  a  penalty  ipso 
/octo  for  his  course,  which  the  District  Court  seems  to  regard  as 
more  an  error  of  judgment,  in  order  to  obtain  an  interest -bearing 
deposit,  than  a  designed  wrong.  The  balance  of  the  sixteen  thousand 
two  hundred  and  twenty -two  dollars  consists  of  moneys  actually  or 
eooBtructively  received  from  the  partnership  of  Milmo,  Stokoe  & 
Co.,  and  applied  to  .the  payment  of  the  succession  debts  and  support 
of  the  minors.  There  seems  to  be  no  clash  between  creditors  and 
mhiors,  and  no  likelihood  of  opposing  interests.     The  heirs  do  not 
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contest  either  the  amount  which  has  been  expended  npon  themselves 
individually,  or  upon  their  co-heirs,  and  the  tutor  as  such  has  re* 
ceived  and  will  receive  no  commissio  .s.  Under  the  circumstances, 
we  are  not  inclined  to  reverse  the  action  of  the  court  on  the  subject 
of  commissions,  to  the  extent  of  the  commissions  on  sixteen  thousand 
two  hundred  and  twenty -two  dollars,  but  we  think  conditions  should 
be  attached  to  granting  them.  Instead  of  recognizing  these  com- 
missions as  an  absolute  claim  against  the  succession  by  the  execa- 
tor,  we  are  of  the  opinion  that  the  circumstances  require  us  to  sim- 
ply authorize  him  to  deduct  the  amount  thereof  from  his  indebted- 
ness as  executor,  only  after  payment  in  full  of  everything  otherwise 
due  by  him,  and  the  delivery  of  everything  for  which  he  is  account- 
able. We  assume  that  the  District  Court  in  its  future  action,  should 
it  determine  that  further  commissions  are  allowable,  will  similarly 
guard  the  interests  of  the  heira.  The  action  of  the  court  in  refusing 
to  take  the  inventoried  value  of  the  assets  of  the  partnership  of 
Milmo,  Stokoe  &  Co.,  and  the  inventoried  value  of  the  interest  of 
the  succession  of  Milmo  therein,  as  the  basis  for  estimating  the  com  - 
missions  of  the  executor  was  correct.  Whether  ultimately  any  com- 
missions will  be  due  to  the  executor  by  reason  of  the  interest  of 
Milmo  in  the  partnership  of  Milmo,  Stokoe  &  Co. ,  and,  if  so,  what 
their  commissions  should  be,  is  a  matter  not  to  be  presently  decided. 

We  leave  open  the  question  of  executor's  commissions  on  property 
or  amounts  over  the  sixteen  thousand  two  hundred  and  twenty- two 
dollars  referred  to,  which  may  be  based  on  the  affairs  of  the  partner- 
ship, subsequently  to  the  filing  of  the  account,  to  be  hereafter  dealt 
with  and  passed  upon  by  the  District  Court. 

The  heirs,  in  their  motion  f^r  an  amendment  of  judgment,  pray 
that  they  be  decreed  ^^  interest  on  the  amount  in  the  hands  of  the 
executor,  which  he  invested  in  his  name  and  for  his  individual  in- 
terest." 

We  do  not  think  the  occasion  calls  for  the  infliction  of  statutory 
penalties  upon  the  executor,  and  therefore  sustain  the  judgment 
below  on  that  point.  We  think  the  court  contemplated  a  restate- 
ment or  recasting  of  the  whole  account  by  the  executor,  so  as  to 
show  on  its  face  the  precise  final  situation  of  the  parties  and  enable 
it  to  render  a  direct  judgment  in  the  premises.  As  matters  stand  we 
find  that  the  various  issues  raised  were  passed  on,  but  not  passed  on 
in  a  form  such  as  to  permit  of  either  certain  or  easy  execution.    The 
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question  as  to  tbe  interest  dne  by  the  executor  is  not  presented  to  us 
in  a  satisfactory  manner  in  the  transcript  or  briefs,  and  we  think  the 
ends  of  jostiee  will  be  best  attained  by  leaving  that  matter  open  to ' 
be  adjusted  hereafter,  and  disposed  of  in  the  judgment  to  be  ulti- 
mately rendered  in  the  case. 

Counsel  of  both  sides  have  in  their  brief  discussed  at  length  the 
action  of  the  court  in  overruling  the  opposition  of  the  heirs  of  Milmo 
to  the  fees  of  Messrs.  Mentz  and  Burke,  and  their  opposition  to  the 
items  of  the  account  which  figure  under  the  numbers  145,  156,  166, 
169, 177,  199,  200,  201,  202,  206,  208,  209,  210,  211,  213,  216,222,  227, 
277,  279,  280,  281,  308,  309,  362,  363  and  403. 

None  of  these  items,  other  than  the  fee  of  Mentz  and  Burke,  are  cov- 
ered by  the  motion  to  amend  filed  in  this  court.  On  that  ground 
alone  the  judgment  below  could  not  be  altered,  but  besides  this  the 
heirs  did  not  appeal  from  the  judgment.  The  judgment  of  the  Dis- 
trict Court  overruling  the  opposition  made  before  it  to  the  claim  of 
Mentz  and  Foster,  as  it  stood  recognized  by  the  executor,  can  not  be 
altered  by  us,  through  a  motion  to  amend  in  the  present  ap  eal. 
That  matter  could  only  be  brought  before  us  by  direct  appeal  taken 
by  the  heirs.  Andrus  vs.  His  Creditors,  46  An.  1351;  Chapoton  vs. 
Her  Creditors,  45  An.  451. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  amended  so  as  to  leave 
open  for  future  examination  and  decision  the  right  of  the  executor 
to  future  commissions  other  than  the  commission  of  two  and  a  half 
per  cent,  on  sixteen  thousand  two  hundred  and  twenty -two  dollars 
to  which  he  is  decreed  entitled  by  the  judgment  below*  which  may 
be  based  on  the  ultimate  interest  of  the  succession  of  Milmo,  in  the 
partnership  of  Milmo,  Stokoe  &  Co.,  and  so  as  also  to  leave  open  for 
future  examination  and  decision  the  question  of  interest  due  and  to 
become  due  by  the  executor.  It  is  further  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  in  so  far  as  it  recognizes 
as  due  absolutely  to  the  executor  a  commission  of  two  and  a  half 
per  cent,  on  sixteen  thousand  two  hundred  and  twenty- two  dollars 
be  amended  so  as  to  simply  authorize  the  executor  to  deduct  the 
amount  of  the  said  commissions  from  his  indebtedness  as  executor 
after  payment  in  full  of  everything  otherwise  due  by  him,  and  the 
delivery  of  everything  for  which  he  is  accountable  as  executor.  It 
Ib  further  ordered  that  the  judgment  appealed  from,  except  as  herein 
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amended,  be  affirmed,  and  that  this  cause  be  remanded  to  the  District 
Court  with  direction  to  recast,  or  cause  to  be  recast,  the  account  of 
the  executor  in  conformity  to  the  views  herein  expressed,  and  for 
further  proceedings  according  to  law  and  judgment. 


No.  11,668. 
Rebd  McLane  vs.  His  Creditors. 

Labor  tickets  sbowing  simply  an  aiuoant  of  money  and  "  in  goods"  will  not  sup- 
port either  a  transfer  of  the  claims  of  the  laborer  with  subrog.ition  to  the  mer- 
chant, or  a  payment  with  legal  subrogation  by  the  latter. 

"Delivery"  Is  one  of  the  Incidental  obligations  resulting  from  a  contract  of  sale, 
while  "  acceptance"  bears  upon  one  of  the  essential  elements  leading  up  to  the 
creation  and  formation  of  the  contract  Itself,  viz.,  cotuent. 

When  it  was  in  contemplation  of  both  parties  to  a  contract  of  sale  that  the  prop- 
erty should  reach  the  vendee  In  Louisiana,  and  while  there  In  his  possession  a 
portion  of  the  price  would  be  still  unpaid,  It  is  fair  to  presume,  in  the  absence 
of  express  stipulation  to  the  contrary,  that  the  vendee  should  reserve  right  of 
final  acceptance  for  a  reasonable  time  after  its  receipt,  and  that  both  parties 
should  contract  with  reference  to  the  operation  of  the  laws  of  Louisiana. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  Parish  of 
St.  Mary.     Allen,  J. 


The  District  Court  homologated  and  slightly  amended  the  provi- 
sional account  of  T.  D.  Hine,  syndic  of  the  insolvent  estate  of  Reed 
McLane.  There  are  two  appeals,  one  of  which  is  aimed  at  that  part 
of  the  judgment  recognizing  a  vendor's  privilege  in  favor  of  the 
Curtis  &  Co.  Manufacturing  Company  oA  certain  machinery,  and|the 
other  at  the  decree  amending  the  syndic's  account  hy  granting  John 
A.  O'Niell  a  laborer's  privilege  on  the  money  resulting  from  the]8ale 
of  a  lot  of  shingles. 


D.  Caffery  &  Son  for  Curtis  Manufacturing  Company,  Opponents, 
and  the  Syndic,  Appellants. 


Philip  H.  Mentz  for  John  A.  O'Niell,  Coleman  &  Vinson  et  aZs., 
Opponents  and  Appellants. 
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ON  THE   OPPOSITION  OF  JOHN  A.    O'NIBLL. 

The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  G.  J.  The  attorneys  of  the  syndic  and  of  the  opponent 
entered  into  an  agreement,  in  which,  declaring  that  the  tickets  re- 
ferred to  in  the  opposition  of  John  A.  O'Niell  were  all  alike  except 
as  to  amounts  or  sums  mmed  in  them — the  said  sums  being  five 
cents,  ten  cents,  twenty-five  cents,  fifty  cents  and  one  dollar — they 
consented  that  one  of  the  tickets  of  each  denomination  should  be 
annexed  to  the  agreement  and  attached  to  the  transcript  to  serve  as 
samples  of  all  the  tickets,  and  that  the  Supreme  Court  should  con- 
sider the  tickets  annexed  to  the  agreement  as  such  samples,  and  as 
if  the  whole  of  the  package  of  tickets  had  been  copied  into  and  made 
part  of  the  transcript. 

The  agreement  referred  to,  signed  by  the  respective  attorneys,  has 
been  attached  to  the  transcript  with  the  sample  tickets  alluded  to. 
They  are  all  alike  except  as  to  amounts  being  printed  on  one  side 
but  with  the  name  Reed  McLane  written  on  the  reverse  or  back  of 
each  ticket.     The  following  is  a  copy  of  the  face  of  the  tickets: 


BEED   MCLAKB. 


25  Cents 


In  goods. 


Reverse  side,  Bbbd  McLanb. 

The  only  evidence  offered  by  the  opponent  was  the  package  of 
tickets  mentioned  in  the  agreement  of  counsel  and  the  testimony  of 
R.  E.  O'Niell,  the  son  of  John  A.  O'Niell,  and  his  book-keeper.  He 
testified  that  the  business  of  his  father  was  merchandising;  that  the 
insolvent  owed  his  father  $820  when  he  made  a  surrender;  that  of 
this  claim  $600  were  represented  by  labor  tickets ;  that  they  were 
endorsed  by  Reed  McLane ;  that  he  is  familiar  with  his  signature ; 
that  they  represent  the  original  amount  paid  laborers ;  that  his  father 
came  into  possession  of  them  by  taking  them  from  the  laborers  for 
merchandise. 

This  evidence  is  totally  insufficient  to  support  the  judgment.  It  is 
not  shown  who  the  laborers  were  who  held  these  tickets ;  upon  what 
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work  they  were  engaged  or  when  engaged ;  there  is  no  evidence  to 
show  that  the  shingles  upon  which  a  privilege  is  claimed  were  made, 
or  the  trees  from  which  they  were  made,  were  either  belted,  cat  or 
hauled  while  the  particular  persons  from  whom  O'Niell  obtained 
these  tickets  were  in  the  employ  of  McLane,  and  there  is  nothing  to 
•explain  the  tickets  themselves. 

Evidence  very  different  from  that  which  we  find  in  this  record 
would  be  required  to  show,  either  a  transfer  of  the  claims  of  the 
laborers  with  subrogation  to  the  merchant,  or  a  payment  with  legal 
subrogation  by  the  latter.  The  tickets  referred  to  when  coupled 
with  proper  evidence  under  special  pleadings  might  be  very  impor- 
tant in  a  given  case,  as  leading  up  to  a  privilege,  but  as  we  find  them 
with  the  testimony  actually  adduced  in  respect  to  them  in  the  tran- 
script, they  serve  only  to  support  a  claim  for  an  ordinary  debt. 
That  he  is  an  ordinary  creditor  to  the  amount  shown  by  the  tickets 
is  conceded.  The  opposition  of  John  A.  O'Niell  to  the  account 
should  have  been  rejected. 

ON  THE   OPPOSITION  TO  THE    PRIVILEGE   CLAIMED  BY  THE  CURTIS    A 
CO.    MANUFACTURING    COMPANY. 

The  evidence  shows  that  in  March,  1891,  George  H.  Ruffln,  as  the 
Agent  of  the  Curtis  &  Co.  Manufacturing  Company,  which  had  its 
domicile  .in  the  State  of  Missouri,  sold  at  Jennings  in  the  State  of 
Louisiana  to  the  insolvent  Reed  McLane,  a  citizen  of  the  latter  State, 
<:ertain  machinery  belonging  to  said  company.  The  terms  of  sale 
were  five  hundred  dollars  cash,  the  balance  on  time.  The  machinery 
purchased  was  with  the  exception  of  a  small  part  thereof  at  the  time 
of  the  sale  in  Missouri.  The  portion  not  in  Missouri  was  in  Erie.  Pa. 
The  terms  agreed  on  in  Jennings  were  f .  o.  b.  (free  on  board)  cars 
at  St.  Louis,  McLane  to  pay  all  freights  from  St.  Louis  to  Franklin, 
La.  Subsequently  to  the  sale,  but  before  shipment,  a  double-block 
machine  was  substituted  for  the  ten- block  machine.  The  machine 
was  shipped  from  St.  Louis  to  McLane  at  Franklin,  and  he  paid  the 
freight. 

The  Curtis  &  Co.  Manufacturing  Company  did  not  have  in  stock, 
at  the  time  of  the  contract,  an  engine  and  boiler  constituting  part  of 
the  machinery  contracted  for,  and  that  company  ordered  them  from 
the  manufacturers  at  Erie,  Pa.,  to  be  shipped  directly  to  McLane  at 
Franklin.     It  was  understood  between  the  parties  that  McLane  was 
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to  get  credit  for  part  of  the  freight  from  Erie  to  St.  Louis,  and  he 
-was  in  fact  credited  for  that  sum. 

There  is  no  contest  as  to  the  indebtedness  due  by  the  insolvent 
under  the  contract ;  the  litigation  is  exclusively  as  to  whether  it  is 
secured  as  to  its  payment  by  privilege. 

In  their  briefs  opponents  say  'Hhere  are  certain  facts  which  coun- 
sel for  the  syndic  will  claim  to  be  proven  and  which  counsel  for  op- 
ponents will  concede  the  record  establishes  in  order  that  the  de- 
terminative facts  may  be  more  quickly  reached.  It  is  shown  that 
the  Curtis  &  Co.  Manufacturing  Company  had  their  domicile  and 
place  of  business  in  St.  Louis,  Mo. ;  that  Reed  McLane  lived  in  Louis- 
iana; that  George  H.  Ruffin  was  the  agent  for  the  company  and 
made  the  transaction  with  McLane  at  Jennings,  La. ;  that  Ruffin  had 
full  authority  to  bind  his  principals  by  any  bargain  that  he  would 
make;  that  the  machinery  was  shipped  by  the  company  from  St. 
Lonis  to  Reed  McLane  at  Franklin,  La.  Such  a  statement  might 
justify  the  account  filed,  but  these  are  not  all  the  facts,  evidence  as 
to  which  strips  the  transaction  of  the  privilege  allowed."  They  then 
say  that  to  facilitate  the  court  they  quote  literally  as  much  of  the 
evidence  as  is  needed  to  show  the  necessary  facts. 

Following  the  quotations  which  they  make,  counsel  say : 

We  will  now  submit  the  following  legal  propositions  arising  out 
of  the  facts  proven,  as  determining  the  question  of  privilege  vel  non, 

1.  That  the  machinery  bought  by  McLane  was  delivered  to  him 
▼hen  it  was  delivered  to  the  carrier  at  St.  Louis,  and  was  always 
thereafter  at  his  risk  and  in  his  possession. 

2.  That  the  contract  by  the  selling  agent  in  Louisiana  was  merely 
executory,  and  was  not  an  executed  contract  until,  under  the  terms 
of  the  contract,  the  goods  were  placed  upon  the  cars  at  St.  Louis. 

3.  That  the  contract  was  merely  executory,  and  that  no  title  could 
or  did  pass  to  McLane  until  the  manufacture  and  selection  of  these 
goods  was  complete,  nor  until  they  were  set  apart  irrevocably  as  his 
by  the  vendor  at  St.  Louis,  Mo. 

4.  When  a  sale  is  made  in  Louisiana  of  goods  to  be  delivered  in  St. 
Louis,  by  the  terms  of  the  contract,  the  sale  takes  place  in  law  in  St. 
Lonis,  and  the  vendor  has  no  privilege  in  Louisiana. 

5.  That  when  a  contract  is  made  in  one  place  to  be  executed  in 
another,  and  the  laws  of  the  two  places  differ,  the  rights  and  obliga- 
tions of  the  contracting  parties  are  fixed  by  the  law  of  the  place  of 
execution. 
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6.  That  the  chattel  mortgage  given  on  these  goods  in  Louisiana  is 
null,  void  and  meaningless,  and  is  not  to  be  considered  at  all ;  and 
that  this  would  be  equally  true  of  such  a  contract  made  in  another 
State  to  affect  personal  property  in  Louisiana. 

7.  That  after  completion  of  the  sa^e  and  the  passing  of  the  title  at 
St.  Louis,  there  was  no  act  that  the  buyer  could  do  or  contract  that 
he  could  make  in  Louisiana  or  elsewhere  which  would  fix  upon  the 
property  a  privilege  which  did  not  arise  from  the  contract  under  the 
laws  of  Missouri. 

8.  That  the  laws  of  sister  States  do  not  give  the  seller  of  personal 
property  a  privilege  or  lien  upon  the  property. 

It  is  admitted  that  Ruffln,  who  represented  the  Curtis  &  Co.  Manu- 
facturing Company  in  Louisiana,  had  full  authority  to  bind  it  by  any 
contract  of  sale  which  he  might  make  without  referring  his  action  to 
Missouri  for  its  approval  and  ratification.  Had  the  company  at  the 
time  of  the  contract  had  a  shingle  saw -mill  outfit  answering  or  corre- 
sponding in  every  particular  with  the  description  given  of  the  ma- 
chinery in  the  contract  between  McLane  and  the  company,  and  these 
two  parties  had  contracted  with  direct  reference  to  that  particular 
outfit  on  precisely  the  same  terms  and  conditions  as  they  did  in  the 
actual  contract  which  they  made,  the  contract  would  have  been  a 
Louisiana  contract  of  sale,  carrying  with  it  a  vendor's  privilege 
in  favor  of  the  seller  for  the  security  of  the  credit  portion  of  the 
price.  The  contract  actually  made  between  the  parties  was 
identical  in  many  respects  with  the  supposed  Louisiana  contract 
of  sale,  which  we  have  just  spoken  of.  There  were  the  two 
contracting  parties  dealing  with  each  other  in  Louisiana,  with 
absolute  power  over  the  subject  matter  of  the  contract ;  there  was 
the  same  aggregatio  mentium  as  to  the  price  and  its  time  and  mode 
of  payment  and  as  to  an  object  to  be  bought  and  sold  accurately 
described  and  well  understood,  but  there  were  some  differences  be- 
tween the  two  cases.  In  the  supposed  contract  the  ownershp  of  the 
particular  thing  contracted  for  (then  in  Louisiana)  passed  as  between 
the  parties  at  once  from  the  company  to  McLane,  even  before  de- 
livery, while  in  the  contract  actually  made  there  was  no  immediate 
shifting  of  ownership  for  the  reason  that  although  the  agreement 
reached  a  point  which  would  characterize  it  as  a  legal  contract  be- 
tween the  parties  and  bring  it  within  the  literal  definitions  given  in 
Arts.  2489  and  2456  of  the  Civil  Code,  the  first  of  which  declares 
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that  'Hfae  contract  of  sale  is  an  agreement  by  which  one  gives 
a  thing  for  a  price  in  carrent  money  and  the  other  gives  the 
price  in  order  to  have  the  thing  itself,"  and  that  <<  three  circum- 
stances concur  to  the  perfection  of  the  contract,  to- wit:  the  thing 
sold,  the  price  and  the  consent/'  and  the  second  declares  that  '^  the 
sale  is  considered  to  be  perfect  between  the  parties,  and  the  prop- 
erty is  of  right  acquired  to  the  purchaser  with  regard  to  the  seller, 
as  soon  as  there  exists  an  agreement  for  the  object  and  the  price 
thereof,  although  the  object  has  not  yet  been  delivered,  nor  the 
price  paid,"  yet  the  identical  thing  purchased  has  not  been  selected 
though  clearly  indicated  as  to  its  species  or  class  (Civil  Code,  Art. 
1886).  Under  such  circumstances  an  application  of  the  general  rule 
announced  in  Art.  1909  of  the  Civil  Code  that ' '  if  the  obligation  between 
the  parties  be  to  deliver  an  object  which  is  particularly  specified,  it 
is  perfect  by  mere  consent  of  the  parties,"  and  that  ^<  it  renders  the 
creditor  the  owner,  and  although  it  be  not  delivered  to  him  puts  the 
thing  at  his  risk  from  the  date  of  the  obligation,"  is  modified  by  the 
fact  that  an  instantaneous  transfer  of  any  specifically  selected  or 
appropriated  machine  was  not  contemplated. 

The  agreement  between  the  parties,  while  it  had  reached  the  point 
of  creating;  civil  ties  between  them,  was  lacking  in  some  particulars 
in  the  features  and  results  of  a  thoroughly  perfect  and  completed 
sale.    The  identical  machine  which  ultimately,  by  selection,  desig- 
nation or  appropriation,  would  be  brought  direcdy  under  the  opera- 
tion of  this  contract,  would  remain,  as  to  its  ownership  and  risk, 
temporarily  in  the  company.    It  is  upon  this  special  feature  of  the 
contract  we  are  now  considering,  and  the  fact  that  some  other  act, 
hesldes  ^'the  mere  consent  of  the  parties"  was  necessary  to  be 
done,  had  to  be  done  after  the  contract  had  been  given,  in  order  to 
bring  the  contract  to  a  thoroughly  perfect  sale,  with  its  full  results 
and  effects,  and  that  this  act  would  have  to  be  done  in  Missouri,  and 
not  in  Louisiana;  it  is  upon  this  that  opponents  rely.     They  contend 
that  the  contract  received  its  final  consummation  in  Missouri,  by  the 
designation  in  Missouri  of  the  particular  outfit  which  was  to  be  applied 
to  the  contract — that  there  was  no  privilege  possible  until  there  was 
a  transfer  of  ownership,  and  if  such  a  privilege  was  to  result  at  all 
from  the  contract,  it  would  spring  into  existence  the  very  moment 
(WMxthxp  vested  in  McLane,  and   ownership  vesting  in  Missouri, 
where  no  privilege  was  given  by  law,  none  could  be  made  exist  by  a 
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subsequent  taking  of  the  property  to  Louisiana.  Such  we  under- 
stand to  be  opponents'  position.  They  designate  the  delivery  of  the 
articles  to  the  carrier  at  St.  Louis  on  the  cars  as  the  time  and  place 
at  which,  and  the  fact  from  which,  the  contract  of  sale  became  fully 
absolute,  and  the  rights  of  parties  fixed,  their  theory  being  that  by 
1/he  contract  McLane  agreed  to  receive  the  articles  there  as  hia  prop- 
•^Tty^  and  to  deal  with  it  thenceforward  as  his  own.  They  regard  the 
agreement  by  McLane  to  pay  the  freight  from  St.  Louis  as  conclu- 
sive evidence  of  a  delivery  by  the  company  to  him  at  that  time,  and 
a  delivery  at  that  point  as  absolutely  inconsistent  with  the  idea  of 
continued  ownership  of  the  property  by  the  company  from  St.  Louis 
to  Franklin.  We  do  not  regard  the  agreement  of  McLane  to  pay  the 
freight  from  St.  Louis  to  Franklin,  La.,  as  by  any  means  necessarily 
leading  up  to  the  conclusion  that  he  was  to  receive  delivery  of  the 
goods  at  the  former  place — such  a  stipulation  is  often  considered  as 
an  element  by  a  purchaser  of  goods  in  determining  and  fixing  the 
price  which  he  pays  for  the  same.  Granting,  however,  that  the  fact 
of  paying  for  the  freight  on  the  goods  from  St.  Louis  may  be  taken 
as  a  consent  by  McLane  to  a  receipt  or  delivery  of  the  machinery  to 
him  at  that  place,  it  would  not  necessarily  follow  that  the  ownership 
of  the  machinery  changed  absolutely  at  that  time  from  the  company 
to  him. 

Opponents,  in  reaching  their  conclusion  to  this  effect,  evidently 
considered  receipt  and  delivery  of  goods  as  necessarily  synonymous 
with  an  acceptance  of  them  by  a  purchaser.  In  this  there  is  serious 
«rror.  The  acts  are  distinct.  "Delivery"  is  one  of  the  incidental 
obligations  resulting  from  a  contract  of  sale,  while  "acceptance" 
bears  upon  one  of  the  essential  elements  leading  up  to  the  creation 
and  formation  of  the  contract  itself,  viz. :  consent.  It  may  be  well 
to  state  here  that  the  question  whether  the  articles  contracted  for 
l}y  McLane  were  to  be  delivered  to  him  at  St.  Louis,  or  whether  that 
place  was  simply  indicated  as  the  point  of  shipment,  and  as  the 
starting  point  from  which  he  was  to  pay  the  freight,  is  one  of  the 
controverted  points  in  the  case.  We  do  not  regard  a  decision  of  it 
as  having  the  important  bearing  which  opponents  give  to  it.  Let  us 
now  consider  the  question  of  transmission  of  ownership  in  its  bear- 
ing upon  the  rights  of  parties.  Opponents  contend  that  the  con- 
tract between  the  parties  was  an  executory  contract  in  Louisiana, 
and  that  it  became  an  executed  contract  in  Missouri,  and  therefore 
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the  place  of  the  consummation  of  the  contract  determines  the  qaes- 
tion  of  privilege. 

There  obvionsly  was  but  one  contract  between  the  parties — ^the 
contract  made  between  Rnffln  and  McLane  at  Jennings.  When  the 
company  at  their  factory  or  store  in  Missouri  selected  a  particular 
ODtfit  and  sent  it  to  the  carrier  for  shipment  they  were  not  initiating 
a  new  agreement  or  acting  by  virtue  of  any  original  power  reserved 
to  them,  but  simply  doing  acts  in  execution  of  a  contract  already 
made ;  they  were  not  at  liberty  to  depart  in  a  single  matter  from  that 
agreement,  and  when  the  articles  shipped  would  come  to  be  accepted 
or  rejected  by  McLane  it  would  not  be  in  the  exercise  of  a  new  power 
of  consent,  but  under  an  implied  reserved  right  of  holding  open  to 
that  extent  the  final,  absolute  consummation  of  the  original  contract 
under  warranty  in  the  sense  that  word  is  used  in  insurance  and  mar- 
itime law.  The  acceptance  by  McLane,  if  given,  would  have  relation 
back,  9uoad  the  place  of  the  contract,  to  the  contract  made  in  Louis- 
iana, and  matters  would  stand  legally  as  if  the  particular  articles  which 
finally  reached  him  had  been  ab  initio  at  Jenninss.  It  is  true  that 
quoad  certain  results  and  certain  parties,  the  executory  nature  of 
the  contract  might  bring  about  important  differences  between  the 
Bitaation  in  the  two  cases,  but  if  matters  ultimately  took  the  shape 
of  actual  acceptance  and  actual  delivery  without  the  intervention  of 
diatarbing  factors,  the  legal  situation  in  our  opinion  is  that  which  we 
have  indicated.  This  view  of  the  situation  is  sufficient  to  dispose  of 
the  issues  raised  in  the  opposition.  We  are  by  no  means  prepared 
to  say,  however,  as  a  matter  of  fact,  that  the  ownership  of  these 
goods,  whether  viewed  from  the  standpoint  of  a  Louisiana  or  that  of 
a  MiBsouri  contract,  would  shift  in  Missouri  at  the  time,  and  by  the 
fact  of  the  segregation  of  a  particular  machine. from  among  a  num- 
ber of  others  at  the  company's  factory,  and  its  being  brought  di- 
rectly under  1  he  operation  of  the  contract  by  appropriation.  McLane 
had  never  seen  the  particular  machine  which  would  ultimately  be 
brooght  in  under  the  contract.  It  was  in  contemplation  of  both  par- 
ties that  it  should  reach  him  in  Louisiana,  and  that  while  there  in 
his  possession  a  portion  of  the  price  would  be  still  unpaid.  It  would 
be  fair  to  presume,  in  absence  of  express  stipulation  to  the  contrary, 
that  McLane  should  reserve  right  of  final  acceptance  to  a  reasonable 
time  after  its  receipt  by  him  at  Franklin,  and  that  both  parties 
shotild  contract  with  reference  to  the  operation  of  the  laws  of  Louis- 
iana upon  the  enforcement  of  the  rights  of  the  seller. 
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It  will  be  observed  that  if  there  were  any  acts  in  the  matter  of  the 
execution  of  the  contract  to  be  performed  in  Missouri  and  by  the 
seller,  there  were  also  acts  in  execution  by  the  purchaser  to  be  per- 
formed in  Louisiana,  where  the  contract  was  unquestionably  made. 
There  were  a  double  set  of  oblifi:ations  in  execution  of  the  contract. 
We  need  not  examine  into  the  rights  of  parties  from  the  standpoint 
of  jurisprudence  in  courts  other  than  our  own,  relatively  to  a  change 
of  ownership  under  a  contract  of  sale  of  the  character  of  that  made 
between  the  parties  in  this  case,  nor  discuss  the  difference  between 
delivery  of  an  object  and  the  acceptance  thereof  under  a  contract  of 
sale. 

The  question  will  be  found  discussed  at  length  in  Pope  vs.  AlliB, 
115  U.  8.  371;  Benjamin  on  Sales,  Sees.  701  and  706;  2d.,  p. 
1168;  Winfield  Water  Company  vs.  Winfleld,  33  Pacific,  718. 

After  careful  consideration  of  the  important  question  involved  in 
this  litigation  we  have  reached  the  conclusion  that  the  judgment  of 
the  District  Oourt  recognizing  the  vendor's  privilege  as  securing  in 
favor  of  the  Curtis  &  Co.  Manufacturing  Company  the  unpaid  por- 
tion of  the  price  due  to  it  on  the  sale  of  the  machinery  sold  by 
George  H.  RufQn  to  the  insolvent  Reed  McLane  is  correct,  and  should 
be  and  it  is  hereby  affirmed. 

For  the  reasons  herein  assigned  it  is  further  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Court  sustaining  the  op- 
position of  John  A.  O'Niell  and  recognizing  and  decreeing  in  his 
favor  the  privilege  claimed  by  him  be  and  the  same  is  hereby  an- 
nulled, avoided  and  reversed,  and  it  is  hereby  decreed  that  the 
said  opposition  be  rejected,  costs  of  this  opposition  in  the  District 
Court  to  be  paid  by  said  opponent.  It  is  further  decreed  that  the 
costs  of  appeal  be  paid  by  the  opponents  in  both  oppositions. 

Rehearing  refused. 


No.  11,666. 

SUCCBSSION  OF  ROBEBT  H.  SHOBT. 

This  court  will  not  consent  to  looseness  In  the  manner  of  brlDging  up  an  appeal, 

and  when  such  a  condition  occurs  will  not  proceed  to  judgment  in  the  case. 
Althoufch  no  motion  to  dismiss  be  made,  the  court  will  dismiss  the  appeal. 

A  PPBAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
-^    EllU,  J. 
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On  May  4,  1894,  Florence  Simms  filed  in  the  Bnccevsion  of  R.  H. 
Short  a  petition  to  the  District  Gonrt  in  which  she  alleged  that  she 
had  been  fally  emancipated  by  the  court  on  May  1,  1894;  that  she 
was  aggrieved  by  the  judgment  of  July  14,  1891,  annulling  and  setting 
aside  the  last  will  of  Short,  executed  by  Zengle,  notary  (vide  46  An. 
452) ;  that  in  said  will  she  was  named  as  one  of  the  legatees  of  the 
deceased ;  that  his  estate  exceeded  the  sum  of  forty  thousand  dol- 
lars, and  that  she  desired  to  appeal,  and  prayed  to  be  permitted  to 
appeal,  to  this  court  from  said  judgment. 

In  the  petition  for  appeal  there  is  no  mention  made  of  the  various 
parties  to  the  salt,  nor  of  their  interest  or  capacities,  nor  is  there  any 
prayer  for  citation.  No  citation  was  made.  The  various  attorneys 
accepted  service  and  waived  citation;  this  constitutes  the  only  evi- 
dence going  to  show  that  there  are  appellees  before  the  court. 


F.  Ritfera  Richardson  for  Executor  et  als.,  Appellees. 


Rice  dr  Montgomery  for  Florence  Simms,  Applicant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

NicHOixs,  C.  J.  Appellant  states  that  she  is  a  legatee  under  the 
Zengle  will,  but  she  does  not  mention  the  amount  of  her  legacy,  nor 
that  of  the  ultimate  interest,  real  or  supposed,  in  that  succession, 
which  would  be  affected  by  the  reversal  of  the  judgment  appealed 
from. 

The  various  attorneys  who  signed  the  acceptance  of  service  and 
waiver  of  citation  do  not  state  in  whose  behalf  they  did  so.  A  refer- 
ence made  by  ourselves  to  the  Zengle  will  shows  that  appellant  was 
a  special  legatee  under  it  to  the  extent  only  of  one  thousand  dollars. 
What  her  situation  would  be  were  the  residuary  clause  in  the  will 
maintained,  we  can  not  say  nor  have  we  been  shown.  Another  mat- 
ter has  attracted  our  notice.  It  is  the  fact  that  appellant  was  a  party 
to  and  represented  in  the  suit  which  resulted  in  1891  in  the  judg- 
ment appealed  from. 

We  can  not  consent  to  the  looseness  with  which  this  appeal  has 
been  bronght  before  the  court.  Were  we  to  proceed  to  judgment  in 
this  matter  we  feel  that  we  would  be  on  uncertain  ground,  both  as 
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to  our  jurisdiction  as  to  amount  and  as  to  whether  all  parties  whose 
rights  are  to  be  affected  are  before  the  court ;  besides  this,  the  right 
of  appeal  of  this  emancipated  minor,  at  this  late  date,  under  the  cir- 
cumstances of  this  case,  is  by  no  means  certain.  There  has  been  no 
motion  made  to  dismiss,  but  as  matters  stand,  and  with  the  lights 
before  us,  the  only  disposition  we  can  make  at  present  of  the  ap- 
peal is  to  dismiss  it. 

It  is  hereby  ordered  and  decreed  that  the  appeal  taken  herein  bi 
and  the  same  is  hereby  dismissed.  ^ 

Miller,  J.,  recused.   * 


No.  11,369. 
John  M.  Ayer  vs.  Illinois  Central  Railroad  Company. 

The  question  is  exclusively  one  of  fact.  The  evidence  and  tbe  amount  claimed 
by  plaintiff  prior  to  suit  as  damages  concur  In  sustaining  tbe  claim  allowed  in 
the  decree  on  rehearing. 

A  PPEAL  from  the  Civil  District  Court  for  theTarish  of  Orleans. 
^    RighUrr,  J. 

E.  W.  Huntington  and  Horace  L.  Dufour,  for  PJaintiff  and  Ap- 
pellee, cite  C.  C,  Art.  1934;  128  Mass.  221. 


Farrar,  Leake  <&  Lemle  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  in  damages  against  the  defendant 
for  the  recovery  of  three  thousand  eight  hundred  dollars  for  injury 
and  damage  sustained  by  certain  furniture  and  household  goods, 
while  in  transit  from  Chicago,  111.,  to  Pass  Christian,  Miss.,  on  one  of 
the  trains  of  the  defendant. 

Plaintiff's  statement  is  that  in  December,  1890,  he  entered  into 
a  contract  with  the  defendant  for  the  transportation  of  certain  fur- 
niture and  household  goods  between  the  two  points  designated,  for 
which  he  paid  the  said  company  the  usual  carriage  fees,  the  defend- 
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ant  being  a  common  carrier  of  freight.  The  said  goods  were  deliv- 
ered in  good  order  to  the  defendant  in  Chicago,  on  or  about  the  20th 
of  December,  1892,  and  conditioned  to  be  delivered  at  Pass  Christian, 
Miss.,  according  to  the  terms  of  the  contract.  That  while  in  transit 
the  goods  received  injuries  to  the  extent  and  amount  above  stated, 
as  will  appear  by  a  detailed  list  of  articles  and  estimates  annexed 
to  the  petition,  petitioner  expressly  averring  the  absence  of  con- 
tribntory  negligence  on  his  part. 
.  He  avers  an  effort  to  obtain  settlement  without  avail. 

The  answer  of  the  defendant  admits  entering  ''into  the  contract 
of  affreightment  with  the  plaintiff,  annexed  to  the  petition  on  the 
date  therein  named,  and  that  ic  received  a  lot  of  household  fur- 
niture referred  to  in  the  said  bill  of  lading  from  the  plaintiff,  at 
Chicago,  Uh,  for  transportation  according  to  the  terms  of  the  contract, 
to  said  plaintiff's  order  at  Pass  Christian,  Miss. ;"  but  the  defendant 
denies  that  its  railway  extends  to  Pass  Christian,  Miss.,  it  only  ex- 
tending to  the  city  of  New  Orleans,  La.,  thus  making  a  connection 
with  Pass  Christian,  Miss.,  by  the  Louisville  &  Nashville  Railway 
from  New  Orleans  and  by  the  Mobile  &  Ohio  Railway  from  Cairo, 
m.,  via  the  Louisville  &  Nashville  Railway  from  Mobile,  Ala.,  both 
of  which  are  independent  railways,  not  controlled  or  operated  by 
the  defendant. 

Farther  answering,  the  defendant  alleges  that  it  performed  its  full 
duty  under  the  law  and  the  terms  of  the  contract  in  respect  to  the 
carriage  and  transportation  of  the  plaintiff's  property  from  Chicago 
to  New  Orleans,  and  that  said  furniture  was  not  damaged  or  in- 
jnred  by  any  negligence  of  the  defendant  while  same  was  in  its 
possession  or  under  its  control,  and  *<  that  defendant  is  not  liable  by 
the  terms  of  its  contract  or  by  the  law  of  the  land  for  any  damage 
to  said  furniture  that  may  have  occurred  while  same  was  in  the  pos- 
session of  the  Louisville  &  Nashville  Railroad  Company,  the  con- 
necting carrier  aforesaid,  to  whom  this  defendant  delivered  this 
furniture  in  substantially  the  same  condition  at  New  Orleans,  La.,  as 
when  said  furniture  was  delivered  to  this  defendant  at  Chicago." 

The  answer  further  denies  that  when  received  at  Chicago  that  this 
furniture  was  as  good  as  new,  and  alleges  the  fact  to  be  that  it 
was  second -hand  furniture  that  had  been  for  months  previous  to 
shipment  stowed  away  in  a  warehouse  and  its  condition  was  not  first 
class. 
10 


146  SUPREME  COURT  OF  LOUISIANA. 

Ayer  vs.  Railroad  Company. 


The  answer  denies  the  value  of  the  farnitare  to  be  as  high  as  that 
which  is  alleged,  and  avers  that  the  damage  sustained  by  it  in 
transit  was  far  less  than  the  amount  claimed.  The  answer  further 
denies  that  the  defendant  is  liable  for  damage  to  the  furniture  that 
is  incident  to  the  wear  and  tear  of  transit,  and  is  only  liable  for 
negligence  and  want  of  due  care  in  the  transportation  and  safe 
delivery. 

The  cause  was  tried  by  the  judge,  who,  for  reasons  assigned  in  his 
written  opinion,  gave  the  plaintiff  judgment  for  the  sum  of  two 
thousand  dollars,  and  from  that  judgment  the  defendant  has  ap- 
pealed. 

In  this  court  the  defendant  has  made  no  appearance  by  counsel  or 
brief,  and  hence  this  court  is  not  advised  of  any  ground  on  which 
defendant  relies  for  a  reversal  of  the  judgment,  and  the  plaintiff  has 
requested  no  amendment  thereof  in  his  favor. 

The  judge  states  in  his  reasons  for  judgment:  **That  the  plaiotifl  is 
entitled  to  damages  is  virtually  conceded,  and  it  only  remains  to  es- 
timate the  amount." 

On  this  state  of  the  case  it  is  unnecessary  for  this  court  to  examine 
tlie  questions  of  law  raised  in  the  defendant's  answer,  or  the  meas- 
ure of  its  responsibility  with  respect  to  that  of  its  connecting  car- 
riers, as  under  the  circumstances  our  opinion  would  be  ex  gratia. 

But  it  seems  to  be  conceded  that  the  goods  were  shipped  from 
Chicago  in  car-load  lots,  and  on  arrival  at  New  Orleans  the  cars  were 
transferred  to  the  Louisville  &  Nashville  Railway.  Of  this  transfer 
the  General  Freight  Agent  speaks  in  a  letter  addressed  to  the  Super- 
intendent thus: 

''The  freight  must  have  been  very  badly  handled  in  transferring 
here,  i.  e.,  in  New  Orleans,  and  improperly  loaded,  or  the  cars  must 
have  had  very  rough  handling  somewhere  in  transit,"  thus  clearly 
admitting  the  defendant's  liability. 

On  the  quantum  of  damages  the  District  Judge  has  very  carefully 
summarized  the  facts,  and  as  he  appears  to  have  carefully  consid- 
ered all  the  evidence  we  do  not  feel  authorized  to  disturb  his  find- 
ing, after  having  gone  over  the  record  and  fully  verified  his  esti- 
mates. 

On  questions  of  fact  we  do  not  feel  authorized  to  reverse,  or  even 
modify,  the  finding  of  a  lower  judge,  unless  patent  and  manifest  error 
is  pointed  out. 

Judgment  affirmed. 
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On  Rehearing. 

Breaux,  J.  We  affirm  the  principles  laid  down  in  oar  previous 
deer  e. 

The  plaintiff  is  entitled  to  damages. 

We  think  the  estimate  of  the  amount  should  be  reduced  for  the 
reason  that  damages  to  the  etagere  (part  of  plaintiff's  furniture)  was 
considerably  less  than  claimed. 

The  damage  to  the  rosewood  bed  should  be  less  than  the  amount 
allowed. 

The  estimate  placed  on  the  picture  of  a  marine  scene  on  the  coast 
of  England,  it  strikes  us,  is  greater  than  its  value. 

We  will  not  again  .lo  over  the  estimates  in  detail.  Considering  the 
damages  as  a  whole,  we  think  that  fifteen  hundred  dollars  is  a  fair 
eompensatioa  for  all  the  damages  claimed. 

We  the  more  readily  reach  that  conclusion  because  it  was  stated 
in  evidence  on  the  part  of  the  defendant  that  plaintiff,  prior  to  suit, 
had  made  claim  of  the  railroad  company  lor  that  anount.  That 
statement  was  not  denied  by  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  amonnt  of 
our  original  decree  be  reduced  from  two  thousand  dollars  to  fifteen 
hundred  dollars,  with  legal  interest,  and  that  appellee  pay  cost  of 
appeal. 
After  this  reduction  and  amendment  our  decree  is  affirmed. 


No.   11,669. 
Henrietta  Guqlielmi  vs.  Louis  Geismar. 

Notwithstanding  a  sale  Is  per  averaionem,  and  not,  on  that  account,  entitling  the 
parcba^er  to  any  repetition  of  price  on  acfonnt  of  diminutidn  in  quantity  of 
land  received,  yet  a  different  question  arises  when,  on  trial,  the  fact  is  dis- 
closed that  there  is  a  break  in  one  of  the  boundaries.  In  such  case  the  pur- 
chaser Is  entitled  to  go  to  the  boundary,  and  if  he  can  not,  he  ha»  a  legal  claim 
for  the  deficiency  in  quantity. 

A  PPEAL  from  the  Twentieth  Judicial  District  Court,  Parish    of 
i  1     Ascension.     Guton,  /. 


47    1471 
47    978 


47    147 
105    708 


R.  N.  SimSf  H,  Heidenhain  and  DinkeUpiel  &  Hart  for  Plaintiff  and 
Appellee. 
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E.  N,  Pugh  and  /.  L.  Bradford  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  When  this  case  was  last  before  us  the  facts  were 
carefully  stated,  and  we  need  only  make  reference  to  our  opinion. 
46  An.  280. 

The  defendant  resisted  the  executory  proceedings  of  his  vendor, 
seeking  the  foreclosure  of  a  mortgage,  on  the  ground  that  there  was 
a  deficiency  in  the  quantity  of  land  sold — ^the  alleged  deficiency 
being  four  hundred  and  sixty-three  and  seventy  one -hundredths 
acres,  and  under  his  prayer  for  general  relief  he  makes  claim  for  a 
proportionate  diminution  of  the  purchase  price. 

The  plaintiff  tendered  the  exception  that  the  defendant's  opposi- 
tion disclosed  no  right  of  action,  on  the  ground  that  the  sale  was  one 
per  averaionemj  and  the  land  conveyed  was  embraced  between  well- 
defined  boundaries;  and  that  exception  having  been  sustained  and 
the  suit  dismissed,  defendant  appealed. 

The  governing  principle  of  our  decision  is  contained  in  the  follow- 
ing extracts,  viz. : 

^*  If  the  sale  was  a  sale  per  averaionem,  and  the  title,  as  the  issues 
are  made,  is  valid  as  to  all  lands  within  the  boundaries,  and  there 
was  no  error  regarding  the  boundaries  themselves,  the  exception  was 
properly  maintained  by  the  court  a  qua.  The  decisions  uniformly 
are  that  calls  in  a  deed  fixing  the  boundaries  of  the  land  conveyed 
by  lands  of  adjacent  owners  will  control,  when  those  boundaries  are 
well  defined;  and  that  where  the  metes  and  bounds  are  given  by  the 
deed,  and  the  quantity  of  the  tract  of  land,  the  former,  if  they  are 
well  established,  will  prevail,  although  there  is  a  deficiency  in  the 
number  of  acres.     (Our  italics.) 

"  In  other  words,  if  there  be  error  as  to  quantity,  but  none  as  to 
boundary^  the  purchaser  can  not  claim  on  account  of  diminution  in 
the  number  of  acres  in  the  absence  of  all  attempts  at  concealment 
and  fraud.'' 

Again:  *'  We  have  not  found  a  case  in  which  it  was  held  that  the 
established  and  well -known  boundary  line  of  the  four  sides  of  a  tract 
of  land  shall  not  control  the  location  in  a  bona  fide  sale  of  land  thus 
bounded. 

^'Courses,  distances,  admeasurements  and   ideal  lines   upon  the 
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groand  yield  to  the  known  and  fixed  measurements,  whether  natural  or 
artificial. 

*^ These  being  the  g.verning  principles,  they  maet  control  the 
issQes  in  the  case  at  bar. 

"The  allegations  being  admitted  as  true,  the  plaintiff  is,  at  this 
time,  in  the  attitude  of  having  admitted  for  the  purpose  of  the  ex- 
ception tfiat  a  small  portion  of  the  land  in  question  is  public  land,  and 
(hat  some  of  the  land  is  in  the  possession  of  the  owner  of  the  Riverside 
planto^iofi."     (Our  italics.) 

Entertaining  these  views  we  reversed  the  judgment  of  the  court  a 
911a  and  remanded  the  cause  for  trial  on  its  merits,  and  in  order  that 
the  fact  be  ascertained  as  to  *'  how  much,  if  any,  of  the  land  in  ques- 
tion is  public  land "  and  to  what  extent  the  Riverside  plantation 
bounded  in  the  rear  the  property  in  dispute. 

When  the  cause  went  back  to  the  lower  court,  that  question  waa 
tried  and  decided,  and  a  second  appeal  on  behalf  of  the  defendant 
brings  it  here. 
In  his  reasons  for  judgment  the  judge  a  quo  says : 
"  I  am  satisfied  from  the  evidence  in  this  case  that  the  boundariea 
of  the  Waterloo  plantation  as  set  forth  in  the  act  of  sale  were  well 
established  at  the  time  of  the  sale  '* — describing  them  minutely  aa 
ascertained  by  the  evidence  adduced  on  the  trial. 

That  the  surveyor  who  made  a  plan  of  the  property  testified  that 
the  lands  in  the  rear  of  the  rear  boundary  of  the  plantation  **  were, 
in  1871,  considbred  and  known  as  part  of  the  Riverside  plantation.'^ 
(Our  italics.) 

That  *'  the  record  shows  that  a  short  time  prior  to  the  purchase  by 
the  defendant,  Geismar,  of  the  Waterloo  plantation,  the  owners  of 
Riverside  plantation  were  actually  placed  in  possession  of  the  lands 
lying  immediately  in  the  rear  of  said  Waterloo  plantation  and  of  the 
(rear)  boundary  Kne,"  etc.     (Our  italics.) 

"  It  is  true,"  says  he,  '*  that  the  testimony  shows  that  since  the 
sale  to  Qeismar,  defendant,  two  small  tracts  of  land  forming  part  of 
Waterloo  plantation,  viz.:  eighteen  and  thirty-three  one-hun- 
dredths  (18  33-1(0)  acres,  at  the  northwest  rear  corner,  and  ten 
and  seventy-eight  one-hundredths  (10  78-100)  acres  at  the  northeast 
rear  corner  of  said  plantation,  making  altogether  twenty-nine  and 
eleven  one-hundredths  (29  11-100)  acres,  have  been  declared  sub- 
ject to  entry  by  the  United  States  Land  Department;  but  this  quan- 
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tity  of  land  of  which  the  defendant  has  been  evicted  does  not  form 
one-fiftieth  of  the  total  saperflcial  area  of  land  conveyed  to  him," 
etc. 

On  this  course  of  reasoning,  predicated  upon  the  facts  detailed, 
the  judge  a  quo  dissolved  the  defendant's  injunction  in  toto,  directed 
the  executory  proceedings  to  be  consummated  by  sale  of  the 
mortgaged  property,  with  the  exception  of  the  small  parcels  of  land 
described,  taxing  him  with  costs. 

We  understand  from  the  argument  in  this  court  that  appellant's 
counsel  do  not  deny  the  correctness  of  the  judge's  statement  of  facts, 
but  concede  that  it  conforms  to  the  evidence.  They  do  not  deny 
that  the  evidence  establishes  a  sale  per  aversionem,  but  their  conten- 
tion is  that  the  judge  has  drawn  improper  conclusions  of  law  from 
the  facts  stated  in  his  reasons  for  judgment. 

To  put  the  defendant's  contention  fairly,  we  make  from  their 
brief  the  subjoined  extract,  to- wit: 

<'  But  it  is  certainly  not  open  to  question  that  we  did  show,  to  the 
entire  satisfaction  of  the  court  below,  an  eviction  from  a  part  of  the 
land  within  those  bounds.  In  other  words,  defendant  Geismar  sus- 
tained his  injunction  in  part,  and  was  clearly  entitled  to  a  judgment 
under  Revised  Civil  Code  2506  (2482),  for  all  costs,  under  No.  3  of 
that  article,  and  under  No.  4  for  a  credit  on  the  note  sued  on  for  the 
pro  rata  price  of  the  thirty  acres  lost  by  the  eviction,  with  eight  per 
cent,  per  annum  interest  from  date  of  sale,  and  damages,  if  any  were 
suffered.  But  the  judge,  confounding  the  sale  with  sales  for  quan- 
tity, under  Civil  Code  2494,  and  abandoning  for  the  nonce  the  theory 
he  was  then  acting  on,  that  the  sale  was  per  averaionem,  refused  any 
relief  for  the  eviction,  because  it  was  of  a  quantity  far  less  than  a 
twentieth  of  that  called  for  in  the  title.  Consistency  required  him, 
nnder  Art.  2495,  to  hold  that  it  was  not  a  case  of  loss  or  diminution 
in  measurement,  but,  under  Arts.  2511  and  2514,  a  case  for  propor- 
tional restitution  or  remission  of  price  because  of  eviction.  Arts. 
2494  and  2495  do  not  contemplate  loss  by  eviction,  but  a  loss  suffered 
by  vendee  who  buys  under  a  deed  calling  for  a  certain  amount  of 
land  and  finds  that  the  true  measarement  is  more  than  a  twentieth 
short.  And  Arts.  2506,  2511  and  2514  do  not  contemplate  loss  to  the 
vendee  by  difference  in  the  amount  expressed  in  the  deed  and  that 
actually  foucd  in  the  tract,  but  the  loss  he  suffers  when  it  is  shown 
that  his  vendor  had  no  title  to  a  part  of  what  he  undertook  to  con- 
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yey.  These  last  three  articles  are  parts  of  one  harmonious  whole  or 
plaD,  and  might  be  expressed  in  one.  If  the  eviction  be  partial, 
under  Art.  2611  the  vendee  enjoys  the  option  to  keep  the  residae  of 
the  land  and  demand  pro  rata  restitution  under  Art.  2614,  with  the 
other  relief  contemplated  in  Art.  2606;  or  he  may,  under  Art.  2611, 
show  that  the  eviction  has  deprived  him  of  his  principal  inducement 
to  the  purchase,  and  demand,  for  that  reason,  cancellation  of  the 
Bale.  In  the  present  case,  the  court  having  found  the  fact  of  evic- 
tion from  thirty  acres,  we  are  in  a  position  to  demand,  under  the 
prayer  for  general  relief  *  *  *  that  the  cause  be  remanded,  to 
let  in  proof  on  this  point." 
On  this  theory  they  submit  the  following  propositions,  viz. : 
''If  the  court  be  of  the  opinion,  after  examining  the  proof,  that 
the  sale  was  by  metes  and  bounds,  and  affirm  the  judgment  on  that 
point,  in  that  event  we  ask  that  it  reverse  it  as  to  the  residue,  and 
give  us  judgment  for — 

*'l.  The  sum  of  three  hundred  and  seventy-seven  dollars  and 
ninety-nine  cents,  being  the  pro  rata  value  of  twenty- nine  and 
11-100  acres,  from  which  we  suffered  eviction. 

^'2.  Interest  on  that  sum  at  ejght  per  cent,  per  annum,  from  Feb- 
ruary 18,  1891,  till  paid. 

^'3.  Costs  of  executory  proceedings  and  th«  injunction  suit  in  the 
District  Court. 

**4.  Release  from  the  obligation  of  paying  five  per  cent,  for  at- 
torney's fees  to  plaintiff  in  executory  proceedings. 
**5.  Costs  of  appeal." 

Indeed,  counsel  for  defendant  subsequently  state  in  their  brief  (p. 
7)  that  'Hhe  plaintiff  in  injunction  accepts  the  finding  of  the  District 
Judge  to  the  effect  that  the  sale  was  one  by  metes  and  bounds,"  etc., 
but  with  full  reservation  of  his  rights  above  referred  to,  as  resulting 
trom  the  alleged  error  of  the  judge  in  respect  to  his  conclusions  of 
law. 

At  the  outstart  we  have  confronting  us  the  following  established 
facts  as  stated  by  the  judge  a  quo  and  not  denied  by  defendant's 
connsel,  viz. : 

1.  That  the  boundaries  of  Waterloo  plantation,  as  set  forth  in  the 
act  of  sale  to  the  defendant,  were  well  established  at  the  time  of 
aale. 
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2.  That  the  lands  in  the  rear  of  the  rear  boundary  of  the  planta- 
tion were,  therefore,  considered  as  part  of  the  Riverside  plantation. 

8.  That  a  short  time  prior  to  defendant's  purchase  of  Waterloo  the 
owners  of  Riverside  plantation  were  actually  placed  in  possession  of 
the  lands  lying  immediately  in  the  rear,  or  the  rear  boundary  line  of 
Waterloo. 

4.  That  the  two  small  tracts  composing  these  lands  were  situated^ 
one  at  the  northwest  rear  corner  and  the  other  at  the  northeast 
rear  corner  of  the  Waterloo  plantation. 

From  this  we  understand  that,  notwithstanding  the  boundaries  of 
Waterloo  were,  at  date  of  sale  to  the  defendant,  fixed  and  well  es- 
tablished natural  objects,  one  of  which  was  the  Riverside  plantation 
in  the  rear,  certain  tracts  of  land  situated  in  the  rear,  and  at  two 
different  points  on  the  rear  line  which  had  been  theretofore  consid- 
ered portions  of  the  Waterloo,  were  actually  placed  in  the  possession, 
of  the  owners  of  the  Riverside y  a  short  time  prior  to  defendant's  pur- 
chase. That  it  subsequently  transpired  that  the  two  small  tracts  at 
this  northeast  and  northwest  rear  corners  of  Waterloo,  respectively^ 
were  public  lands,  and  were  taken  up  under  the  provisions  of  the 
United  States  Homestead  laws  since  defendant's  purchase. 

With  the  exception  of  the  deflection  in  the  rear  boundary  of 
Waterloo  plantation,  tiiat  is  occasioned  by  these  two  small  tracts, 
consisting  of  twenty -nine  and  11-100  arpents,  the  entire  boundary 
is  complete. 

Taking  this  deflection  in  consideration,  it  appears  to  create  a. 
slight  departure  from  the  rules  governing  sales  per  aversionem;  the 
case  being  one  of  a  purchaser  who  had  bought  under  a  title  per 
aversionem,  but  who  had  not  actually  obtained  all  the  land  up  to  the 
boundaries  given  in  the  deed. 

It  being  a  sale  per  aversionem,  the  purchaser  was  entitled,  in  case 
of  a  survey,  to  go  to  the  extent  of  the  four  boundaries  mentioned  in 
the  deed.  And  this  is  what  we  understand  by  the  guarded  admis- 
sion of  the  defendant's  counsel.  The  question  is  sui  generis^  and 
comes  within  the  purview  of  cur  decree  remanding  the  case. 

Hence  we  think  the  defendant  is  equitably  entitled  to  relief — that 
is,  to  the  extent  of  the  cost  of  the  opposition  and  the  actual  value  of 
the  twenty-nine  and  11-100  acres  of  land  described. 

While  there  is  nothing  in  the  record  positively  fixing  the  value  of 
the  twenty-nine  and  11-100  acres  above  specified,  yet  it  does  appear 
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that  since  this  litigation  arose  it  has  been  taken  up  by  bomestead 
settlers,  and,  presumably,  for  a  small  price;  and,  as  we  are  con- 
vinced that  it  is  to  the  interest  of  all  parties  tbat  the  litigation 
should  terminate,  we  will  fix  the  value  of  said  lands  at  two  dollars 
and  fifty  cents  per  acre,  the  rate  of  double  minimum  goyemment 
lands,  and  allow  the  defendant  that  sum  as  a  proportionate  diminu- 
tion of  the  purchase  price. 

We  are  also  of  opinion  that  he  should  be  awarded  the  cost  of  the 
litigation — without,  however,  disturbing  any  of  the  principles  of  law 
announced  in  this  or  the  former  opinion  in  this  case ;  predicating  our 
opinion  in  this  case  on  the  theory  that  it  is  aui  generis. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  further  ordered  and  decreed 
that  the  defendant  in  injunction  be  awarded  the  sum  of  seventy-two 
dollars  and  seventy -seven  cents,  as  a  credit  upon  the  demand  of  the 
plaintiff  in  the  writ  of  seizure  and  sale,  and  that  all  costs  be  taxed 
ai^ainst  the  said  plaintiff  in  execution  and  appellee. 

On  Application  for  Rehearing. 

We  are  satisfied  as  to  all  the  principles  and  issues  decided  in  our 
opinion,  and  no  additional  statement  is  now  considered  necessary  as 
to  them;  but  we  find  that  our  decree  is  not#altogether  as  full  and 
complete  as  it  should  have  been.  We  will  therefore  reform  and 
revise  it  so  as  to  more  fully  express  the  judgment  of  this  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from,  dissolving  the  defendant's  injunction  in  toto,  be  an- 
nnlled  and  reversed ;  and  it  is  further  ordere  i  and  decreed  that  the 
defendant's  injunction  be  sustained  and  perpetuated  to  the  extent  of 
awarding  to  him  a  credit  of  seventy -two  dollars  and  seventy -seven 
cents  ($72.77)  on  the  mortgage  indebtedness  sought  to  be  collected 
of  him  by  the  executory  proceedings,  and  all  costs  of  both  courts^ 
appertaining  to  the  injunction  alone,  but  in  all  other  respects  that 
the  injuncDion  be  dissolved  at  the  defendant's  cost,  and  the  seizure 
and  sale  proceeded  with. 

Rehearing  refused. 
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No.    11,701. 

State  ex  rel.  Pleasant  Gibson  vs.  Judge  Eleventh  Judicial 

District. 

Article  66  of  the  Constitution  has  reference  to  the  present  incumbent  of  the  court, 
and  he  has  authority  by  said  article  to  sit  with  the  Board  of  Pardons  to  hear  and 
determine  applications  for  executive  clemency.  It  does  not  refer  to  the  judge 
who  presided  at  the  trial,  as  he  is  no  longer  presiding  judge  of  the  court  before 
which  conviction  was  had. 

A  PPLICATION  for  a  Mandnmus. 


Farrar,  Jonas  &  Kruttschnitt  for  Relator. 


Respondent  in  propria  persona. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  a  mandamus  proceeding  to  compel  the 
respondent  judge  to  sit  with  the  Attorney  General  and  Lieutenant 
Governor  **to  hear  and  determine  the  application  of  the  relator  for 
pardon  or  commutation  of  sentence."  The  relator  was  indicted  for 
murder,  pleaded  guilty  to  manslaughter,  and  was  sentenced,  and  is 
now  serving  his  term  of  imprisonment.  He  has  an  application  pending 
for  pardon. 

The  respondent  judge's  answer  is,  that  he  was  not  the  presiding 
judge  before  whom  the  conviction  of  relator  was  had,  and  that  Art. 
66  of  the  Constitution  has  reference  to  the  presiding  trial  judge. 

Article  66  of  the  Constitution  provides  that  the  Governor  shall, 
upon  the  recommendation  in  writing  of  the  Lieutenant  Governor, 
Attorney  General  and  presiding  judge  of  the  court  before  which  con- 
viction was  had,  or  any  two  of  them,  have  power  to  grant  pardons, 
commute  sentences  and  remit  fines  and  forfeitures  after  conviction. 

The  language  of  the  article  is  plain  and  unambiguous.  It  provides 
for  a  board  composed  of  certain  designated  officers  to  consider  ap- 
plications for  pardons,  commutation  of  sentences  and  the  remission 
of  fines  and  forfeitures  for  the  purpose,  in  meritorious  cases,  of 
recommending  executive  clemency.  The  article  says,  the  presiding 
judge  of  the  court  before  which  convictions  were  had.  It  caa  not 
refer  to  the  judge  who  presided  at  the  trial  and  who  has  since  ceased 
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to  be  judge.  He  is  no  longer  the  presiding  judge,  and  the  fact  that 
he  was  judge  at  the  time  conviction  was  had  can  not  continue 
bis  authority  as  presiding  judge  for  the  particular  purpose  of  passing 
upon  applications  for  executive  clemency  in  cases  which  v^e?e  on 
trial  before  him. 

Tbe  article  speaks  to  the  presiding  judge  of  the  court  before  which 
conviction  was  had.  The  predecessor  of  the  pending  judge  is  not 
judge  of  that  court,  and  the  article  of  the  Constitution  can  have  no 
possible  application  to  him.  The  relief  prayed  for  is  granted,  and 
the  alternative  writ  is  made  peremptory. 


No.   11,675. 
Hugh  Monroe  bt  als.  vs.  Liebman,  Administrator,  et  als. 

Section  2504,  R.S.,  requires  notaries  to  file  their  bonds  with  tbe  Auclitorof  Public  Ac- 
eonn^^s;  but  said  section  dots  not  provide  for  the  vacancy  of  the  office  on  the 
failure  to  file  the  bond  with  the  Auditor. 

The  failure  to  record  the  bond  in  the  Auditor's  office  may  be  u  Just  cause  for  the 
suspension  of  the  notary  under  Sec.  25(j5,  R.  S. 

Notaries  continue  to  act  so  long  as  they  renew  their  bonds  every  five  years,  unless 
suspended  by  the  Supreme  Court.    R  S.  2506. 

The  Notary's  Declaration  in  thk  Body  op  the  Will.—"  The  above  and  fore- 
going was  written  by  roe,  said  notary,  as  dictated  by  the  testator,  the  said 
l>onaId  Monroe,  in  the  presence  and  hearinj?  of  the  said  George  W.  Kendall,  F. 
I>odd  and  K.  Martin,  and  then  read  by  me,  said  notary,  to  the  testator  in  the 
presence  and  hearing  of  said  witnes«»os,  all  at  one  and  the  same  time  without 
interruption  and  without  turnlnjf  aside  to  other  acts,"  is  a  compliance  with 
An.  157S,  Civil  Code,  as  it  expressly  mentions  all  the  essentials  to  the  validity 
of  the  will  required  by  said  article. 

APPEAL  from  the  First  Judicial  District  Court,  Parish  of  Caddo. 
Tayior,  J. 


Land  &  Land  for  Plaintiffs  and  Appellants. 


Wise  <fc  Herndon  for  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.     This  is  a  suit  brought  by  the  collateral  heirs  of  D. 
Monroe,  dec3ased,  againsc  the  adnlnistrator  and  heirs  of  his  uni- 
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versal  legatee,  to  annul  and  set  aside  his  last  will  and  testament  in 
nuncupative  form  by  public  act,  on  the  following  grounds : 

1.  Because  John  N.  Hicks  was  not,  at  the  date  of  the  execution  of 
said  act,  a  notary  public,  and  had  no  capacity  to  perform  the  func- 
tions of  such  officer. 

2.  Because  no  express  mention  is  made  in  said  act  that  said  pre- 
tended testament  was  received  by  the  notary  in  the  presence  of 
three  witnesses  residing  in  the  place  where  the  will  was  executed, 
and  was  dictated  by  the  testator  to  the  notary  in  the  presence  of 
said  three  witnesses,  and  was  by  the  notary  written  as  it  was  dic- 
tated in  the  presence  of  three  witnesses,  as  required  by  law. 

Defendants  answer  by  general  denial,  and  aver  that  the  will  at- 
tacked is  good  and  valid  in  law. 

The  judgment  of  the  lower  court  was  in  favor  of  defendants,  main- 
taining the  validity  of  the  will,  from  which  plaintiffs  appeal. 

The  copy  of  the  will  attacked  is  as  follows : 

The  State  of  Louisiana,  ) 
Parish  of  Caddo.  j 

Be  it  known,  that  this  day  before  me,  John  N.  Hicks,  a  notary 
public,  in  and  for  the  said  State  and  parish,  duly  commissioned  and 
sworn,  came  Donald  Monroe,  a  resident  of  said  State  and  parish, 
who,  in  the  presence  of  George  W.  Kendall,  H.  F.  Doll  and  E.  Mar- 
tin, competent  witnesses,  residents  of  said  State  and  parish,  declared 
that  the  following  is  his  last  will  and  testament,  to -wit: 

1.  I  desire  that  all  my  just  debts  shall  be  paid  as  soon  after  my 
death  as  possible. 

2,  I  will  and  bequeath  unto  my  dearly  beloved  wife,  Emily  (bom 
Padgett),  all  of  the  property  of  every  description  whatsoever,  in- 
cluding real  estate,  personal  property,  money,  accounts,  rights  and 
credits,  of  which  I  may  die  possessed. 

Lastly.  I  appoint  my  said  wife  executrix  of  this  my  last  will  and 
testament. 

The  above  and  foregoing  was  written  by  me,  said  notary,  as  dic- 
tated by  the  testator,  the  said  Donald  Monroe,  in  the  presence  and 
hearing  of  the  said  George  W.  Kendall,  H.  F.  Doll  and  E.  Martin, 
and  then  read  by  me,  said  notary,  to  the  testator,  in  the  presence 
and  hearing  of  the  said  witnesses,  all  at  one  and  the  same  time,  and 
without  interruption  and  without  turning  aside  to  other  acts. 
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Iq  witness  whereof  tbe  testator  signs  his  name  in  presence  of  me, 
said  notary,  and  in  the  presence  of  said  witnesses,  and  the  said  wit- 
nesses at  the  same  time  sign  their  names  in  presence  of  me,  said 
Dotaiy,  and  in  the  presence  of  the  testator,  and  of  each  other,  on  this 
the  twenty -sixth  (26th)  day  of  March,  A.  D.  eighteen  hundred  and 

eighty-nine  (1889). 

(Signatures.) 

The  notary  who  received  the  will  was  first  commissioned  by  the 
Governor  in  1873,  under  which  appointment  he  acted  officially  until 
reappointed  in  1878,  when  he  was  again  appointed  and  qualified,  and 
acted.  In  1880  he  was  again  commissioned  by  the  Qovernor  and 
qualified. 

Section  2605,  Revised  Statutes,  requires  all  notaries  to  renew  their 
bonds,  every  five  years,  and  Sec.  2504  directs  that  said  bonds  shall  be 
filed  with  the  Auditor  of  Public  Accounts.  The  notary  renewed  his 
bonds,  but  failed  to  record  the  same  with  the  Auditor. 

Section  2505  does  not  say  that  the  failure  to  file  the  bond  shall 
ip9o  facto  vacate  the  office.  The  failure  to  file  the  bond  with  the 
Auditor  may  be  a  just  cause  for  the  suspension  of  the  notary  by  this 
court,  as  provided  for  in  said  Sec.  2505. 

Notaries  public  continue  in  the  discharge  of  their  duties  so  long 
as  they  renew  their  bonds,  unless  suspended  by  this  court  for  just 
cause.    Revised  Statutes,  2506. 

The  notary  who  received  the  will  not  only  had  a  lawful  right  to 
the  office  by  appointment,  but  he  was  in  possession  of  the  same  and 
qaalified  to  act.  He  was  a  de  Jure  and  de  facto  officer,  and  it  will  not 
be  necessary  to  review  the  discussion  in  the  briefs  relative  to  the 
validity  of  the  acts  of  a  notary  who  is  in  possession  of  his  office  but 
not  qualified  to  act. 

All  the  essential  facts,  of  which  express  mention  must  be  made 
nnder  Art.  1578  of  the  Civil  Code,  are  shown  in  the  body  of  the  will. 

The  will  recites:  "The  above  and  foregoing  was  written  by  me 
said  notary,  as  dictated  by  the  testator,  the  said  Donald  Monroe,  in 
the  presence  and  hearing  of  the  said  George  W.  Kendall,  H.  F.  Doll 
and  E.  Martin,  and  then  read  by  me,  said  notary,  to  the  testator  in 
the  presence  and  hearing  of  said  witnesses,  and  at  one  and  the  same 
time,  and  without  interruption  and  without  turning  aside  to  other 
acts." 

The  above  declaration  of  the  notary  is  clear  that  the  testator  die- 
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tated  the  will;  that  the  notary  wrote  it  as  dictated,  and  the  dictation 
and  writing  were  both  in  presence  of  the  testator  and  the  witnesBes, 
and  that  the  will  was  read  by  the  notary  to  the  testator  in  the  pres- 
ence of  the  witnesses. 

We  do  not  think  that  there  is  that  doubtful  meaning  in  the  language 
as  suggested  by  plaintiff's  counsel,  that  from  the  declaration  of  the 
notary  it  is  doubtful  whether  the  will  was  dictated  or  written  in  the 
presence  of  the  witnesses,  and  that  it  may  have  been  dictated  out  of 
their  presence  and  afterward  written  in  their  presence,  or  its  dicta- 
tion only  may  have  been  in  their  presence.  Nor  do  we  think  that 
it  was  essential  that  the  notary,  should  declare  that  the  will  was 
'*  dictated  to  me,  said  notary,  and  written  as  dictated,"  etc.  The 
notary's  declaration  shows  that  the  will  was  dictated  to  him.  No 
other  inference  can  be  drawn  from  the  language  employed  by  the 
testator. 

The  will  meets  all  the  requirements  of  the  Code. 

Judgment  afflrmod. 

Rehearing  refused. 
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No.  11,704. 
State  of  Louisiana  vs.  John  Braxton,  Jr.,  bt  als. 

An  indictment  under  Act  44  of  lb90  which  alleges  a  club  as  the  dangerous  weapon 
used,  proof  that  u  pistol  was  so  employed  will  not  sustain  a  conviction. 


A  PPEAL  from  the  Tenth  Judicial  District  Court,  Parish  of  Natchi- 
i\     toches.     Coco,  J, 


M.   J,    Cunningham,    Attorney    General,   and   Phanor  Breazeale, 
District  Attorney,  for  Plaintiff  and  Appellee. 


Scarborough  &  Carver  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendants  were  indicted  under  Act  44  of  1890. 
The  indictment  charges  that  John  Braxton,  Jr.,  and  Peter  Braxton 
and  Reuben  Braxton,  on  or  about  23d  September,  1893,  did  wilfully, 
maliciously  and  feloniously  strike,  stab,  cut  and  thrust  Martin  Roy 
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and  Charles  Jones  with  dangeroas  weapons,  to -wit,  knives  and 
clnbs,  with  the  intent,  there  and  then,  the  said  Martin  Roy  and 
Charles  Jones  to  kill,"  etc. 

There  are  several  bills  of  exception  in  the  record,  all  of  which^ 
except  one,  are  abandoned. 

The  bin  reserved  and  relied  apon  by  defendants  is  directed  to  the 
charge  of  the  trial  jadge. 

The  trial  judge  was  asked  to  charge:  '^That  a  pistol  is  not  a  club, 
that  a  club  is  to  be  understood  in  its  ordinary  acceptation,  and  does 
not  include  a  pistol. 

"The  charge  was  declined  by  the  court  for  the  reason  that  the 
conrt  charged  the  jury  that  a  club  was  any  blunt  instrument  suffi- 
cient in  character  to  inflict  bodily  harm ;  that  whilst  a  pistol  was  not, 
in  the  common  acceptation  of  the  term,  a  club,  yet  it  could  be  used 
as  a  club."  The  bill  is  faulty,  in  not  stating  that  a  pistol  was  the 
weapon  used  by  defendant.  But  we  are  not  disposed  to  take  ad- 
vantage of  this  omission.  The  judge  charged  in  reference  to  it,  and 
we  will  presume  that  his  charge  related  to  the  facts  in  evidence  and 
the  application  of  the  law  to  them.  The  indictment  described  the 
dangerous  weapon  as  a  club.  Act  44  of  1890  prohibits  assaults  with 
a  dangerous  weapon  with  intent  to  kill.  The  indictment  should  not 
only  aver  the  weapon  employed  in  the  assault  to  be  dangerous,  when 
not  known  as  such,  but  should  specify  it.  Am.  and  Eng.  Ency.  of 
Law,  813. 

If  it  is  essential  to  allege  the  weapon  used,  it  is  necessary  to  sus- 
tain a  conviction  that  the  evidence  supports  the  averment  in  the  in- 
dictment as  to  the  kind  of  weapon  employed  in  the  assault.  If  the 
instrument  laid  in  the  indictment  and  the  instrument  proved  are  of 
the  same  nature  and  character,  there  is  no  variance.  1  Wharton's 
Criminal  Law,  Sec.  619. 

"Thus  evidence  of  a  dagger  will  support  the  averment  of  a  knife, 
though  evidence  of  a  knife  will  not  support  the  averment  of  a 
pietol.'»    Id. 

A  pistol  is  not  a  club  and  has  no  resemblance  to  it.  The  one  is  a 
recognized  dangerous  weapon;  the  other  only  when  employed  as 
sach.  There  is  no  necessity  of  describing  the  one  as  a  dangerous 
weapon  in  an  indictment;  there  is  a  necessity  of  describing  the  other 
as  dangerous.  It  is  so  described  in  the  indictment  under  which  de- 
fendant was  convicted,  and  the  proof  must  correspond  with  the 
averments. 
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<<If  several  weapons  are  alleged  as  the  instruments  of  an  aggra- 
vated a8sau)t,  proof  of  any  one  of  them,  which  in  law  makes  the 
offence  complete,  will  suffice.  The  wound  must  not  appear  to  have 
been  inflicted  by  a  weapon  other  than  that  laid  or  implied  from  the 
allegations,  except  when  such  allegation  is  surplusage,  and  perhaps 
in  some  other  exceptional  cases."  2  Bishop  Criminal  Procedure, 
Sec.  65. 

Several  weapons  are  alleged  in  the  indictment,  but  we  are  not  in- 
formed by  the  judge  whether  there  was  any  evidence  as  to  their 
use.  For  fear  of  doing  an  injustice  to  the  defendants  we  will  Dot 
presume  that  evidence  was  offered  as  to  the  use  of  knives  alleged  in 
the  indictment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reversed,  and  it  is  now  ordered  that 
this  case  be  remanded  for  further  proceedings  according  to  law. 


No.  11,566. 

State  of  Louisiana  vs.   American  Biscuit  Manufacturing 

Company. 

A  person  or  corporation  engaged  in  the  manufacture  of  new  articles  of  commerce, 
such  as  crackers,  fancy  soup  and  Italian  paste,  from  flour,  is  exempt,  under 
Art.  206  of  the  Constitution,  from  a  license  tax. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


E.  Howard  McCaleb,  Jr,,  for  Plaintiff  and  Appellant. 


Thomas  J.  Semmea  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  a  suit  to  collect  a  license  from  the  defend- 
ant company.  The  defence  is  exemption  from  the  payment  of  the 
license  under  Art.  206  of  the  Constitution.  There  was  judgment  for 
defendant,  from  which  the  State  Tax  Collector  appealed. 

The  defendant  company  manufactures  products  out  of  flour,  such 
as  crackers,  biscuits,  Italian  paste,  etc.     From  one  hundred  and 
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sixty  to  one  hundred  and  seventy- five  different  varieties  are  manu- 
factured. Soup  paste  is  also  produced  by  the  factory,  and  fifteen 
kinds  of  fancy  paste.  No  bread,  such  as  is  commonly  known  as 
baker's  bread  is  manufactured. 

Prom  two  hundred  and  fifty  to  three  hundred  employes  work  in 
the  factory.  The  articles  manufactured  are  shipped  over  a  territory 
of  twenty-five  hundred  square  miles,  and  the  annual  sales  amounted 
to  four  hundred  and  forty -one  thousand  three  hundred  and  five  dol- 
lars and  thirty -seven  cents  in  1891,  and  four  hundred  and  eighty - 
nine  thousand  eight  hundred  and  forty-six  dollars  and  thirty- two 
cents  in  1893.  The  process  of  manufacture  is,  that  the  flour  leaves 
the  barrels  and  passes  through  a  powder  sifter,  thence  into  a  powder 
mixer,  from  this  into  a  dough  box  on  tracks  and  is  worked  into  two 
different  kinds  of  dough ;  goes  into  a  cutting  machine,  and  finally 
into  the  oven,  from  which  the  complete  articles  are  taken,  boxed 
and  shipped.     The  material  is  handled  exclusively  by  machinery. 

From  this  statement  it  will  readily  be  perceived  that  the  estab- 
lishment is  a  manufactory  in  which  raw  materials  are  made  into 
wares  suitable  for  use.  There  are  new  shapes,  new  combinations, 
new  qualities  given  to  the  raw  material  by  the  process  of  manu- 
facturing the  article  from  the  original  material.  The  State  of  Louis- 
iana vs.  Dupre  &  Hearsey,  42  An.  661. 

Our  attention  is  directed  to  the  cases  of  State  vs.  Eckendorf,  46 
An.  131,  and  City  vs.  Mannessier,  82  An.  1075. 

In  the  first  case  the  exemption  claimed  was  for  the  production  of 
baker's  bread.  The  baker  produced  no  new  article  from  the  original 
material.  He  only  prepared  the  manufactured  article,  flour,  for 
consumption  by  cooking  it.  And  in  the  second  case  the  defendant 
was  a  confectioner,  selling  ice  cream  which  he  made.  The  court 
said :  <*  The  attempt  to  magnify  a  confectionery  into  a  manufacture 
must  fail."  There  is  certainly  no  similarity  between  the  business  of 
defendants  and  the  confectionery  of  the  defendant  in  the  case  of 
City  vs.  Mannessier,  32  An.  1075,  above  referred  to. 

In  the  case  of  City  of  New  Orleans  vs.  New  Orleans  Coffee  Com- 
pany, Limited,  46  An.  86,  also  referred  to  by  the  plaintiff,  the  de- 
fendant corporation  did  not  claim  that  it  was  a  manufacturer  by 
changing  the  coffee  into  a  new  article,  but  claimed  exemption  simply 
from  the  fact  of  manipulating  the  ground  coffee  by  a  secret  process 
80  as  to  change  its  taste  and  flavor. 
11 
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In  the  instAnt  case  the  identity  of  the  original  material  is  lost  in 
the  new  articles  created  in  the  change  of  shape,  new  qualities  and 
new  combinations,  which  enter  into  their  composition,  which  render 
them  suitable  for  use  in  an  entirely  different  manner  from  the  man- 
ner in  which  the  original  material  could  be  used.  Simply  baking  the 
flour  in  the  manner  employed  by  bakers  would  not  make  the  crackers, 
the  fancy  paste,  the  soup  paste,  Italian  paste,  macaroni,  vermi- 
celli, etc. 


Judgment  affirmed. 


Belard  &  Johnson  vs.  Gebelin  &  Duqgan. 

The  plaintiffs  claim,  as  heirs,  their  interest  in  real  estate  inherited. 

The  heirship  was  denied  by  the  defendant,  and  only  one  of  the  plaintiffs  proved 

«^7>  ^1  ^^^^  ^^®  '^  ^°  ^®^^  ^'  ^^^  deceased  from  whose  successions  they  claim  to  In- 

lllO   oof] 

herit. 

The  suit  is  dismissed  as  to  the  heir  who  did  not  prove  his  heirship. 

The  public  administrator  was  recognized  as  the  administrator  of  the  succession 
of  the  father,  who  died  in  1867. 

An  inventory  was  made  and  an  account  filed  which  was  homologated;  in  the  de- 
cree the  sale  of  the  property  was  ordered  to  pay  debts. 

On  appeal  the  decree  to  sell  the  property  was  reversed.  Subsequently  In  a  court 
of  competent  Jurisdiction  another  order  of  sale  was  issued  to  pay  debts  and 
the  property  was  sold. 

The  adjudicatee  acquired  .i  valid  title  to  half  the  property.  The  purchaser  was 
not  bound  to  look  beyond  the  probate  decree. 

With  reference  to  the  other  half  of  the  property  mortgaged  by  the  mother  after 
the  death  of  her  husband. 

In  the  foreclosure  proceedings  the  mother,  who  was  an  absentee,  was  not  cited. 
The  judgment  .and  the  sale  thereunder  are  absolute  nullities  and  do  not  sup- 
port the  plea  of  prescription. 

The  defendant,  a  purchaser  at  a  sale  made  subsequently,  is  entitled  to  one -fourth 
of  the  taxes  paid  by  him  and  one-fourth  the  value  of  his  improvements,  and  to 
one  fourth  of  the  purchase  price  paid  by  him  to  his  warrantors. 

Proof  of  the  price  of  the  sale  pronounced  null  and  void  is  not  such  as  will  support 
judgment  for  the  amount  iu  this  case. 

The  suit  of  Mrs.  Leonie  Lancelot  is  dismissed  at  her  cost  in  both  courts. 

The  defendants  are  condemned  to  pay  the  costs  of  the  appeal  taken  by  Eugenie 
Lancelot. 

The  defendants  consent  that  judgment  for  plaintiffs  be  entered  against  them. 

The  warrantors  do  not  consent  to  such  a  decree. 

Judgment  is  rendered  as  prayed  for  by  the  delendants  as  against  themselves,  but 
not  against  the  warrantors. 

The  right  of  the  former,  the  defendants,  to  recover  amount  claimed  of  the  war- 
rantors, is  especially  reserved. 
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K  PPEAL  from  the  Fifteenth  Judicial  District  Court,  Parish  of  East 
^    Baton  Ronge.     Buckner^  J. 


OroM  A  CroBB  for  Plaintiffs  and  Appellants. 


Keman  A  Laycoek  and  J.  A.  Addison  for  Defendants  and  Appel- 

1668. 


The  opinion  of  the  coart  was  delivered  by 

Bbeaux,  J.  The  plaintiffs,  Leonie  Lancelot,  wife  of  Daniel  Belard, 
and  Ensfenie  Lancelot,  wife  of  W.  D.  C.  Johnson,  allege  that  they 
ars  heirs  of  Jean  Marie  Lancelot,  their  father,  who  died  in  Baton 
Rouge  in  1868;  and  of  Marie  E.  Lancelot,  their  mother,  who  died  in 
California  in  1889,  and  sue  the  defendants  to  be  recognized  as  own- 
en  of  immovable  property  described  in  their  petition,  and  to  be 
placed  in  possession.  One  of  the  defendants,  Daggan,  denies  in  his 
answer  that  he  is  the  owner  of  the  property,  and  avers  that  his  co- 
defendant,  Gebelin,  is  the  owner.  The  latter,  Gebelin,  in  his  answer 
denies  that  plaintiffs  are  the  heirs  of  Jean  Marie  Lancelot  and  Marie 
E.  Lancelot,  his  wife,  as  alleged  by  them. 

The  only  evidence  relating  to  proof  of  heirship  was  introduced  by 
the  defendants,  who  offered  it  presumably  to  show  that  plaintiffs  are 
not  the  heirs  of  Jean  Marie  Lancelot  and  wife,  or  not  their  only 
hein.  Plaintiffs  argue  that  the  evidence  proves  their  heirship ;  the 
evidence  consists  of  six  certificates  of  birth  and  baptism,  containing 
different  names  from  those  of  plaintiffs'  except  in  one. 

The  first  is  the  certificate  of  the  birth  and  baptism  of  Eugene 
Vlctorin  Lancelot.  The  second  of  John  Anthony  Lancelot.  The 
third  of  William  Albert  Lancelot.  The  fourth  of  Victor  Thomas 
Henry  Lancelot.  The  fifth  of  Joseph  Lafitte  Lancelot;  and  the  last 
of  Marie  Engenia  Louise  Lancelot.  Three  of  the  children  of  the 
iDArriage,  it  seems,  are  dead.  The  name  of  Leonie  is  not  men- 
tioned at  all,  nor  that  of  Eugenia,  the  nearest  to  it  being  Marie 
Bogenia  Lonise  Lancelot.  One  of  the  g^ven  names,  with  the  family 
name,  suffices  for  identification. 

The  heirship  of  Mrs.  Johnson  being  proven,  the  issues  will  be  de- 
cided only  in  so  far  as  relates  to  her,  she  being  the  only  party 
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plaintiff,  under  the  proof  made ;  as  to  the  others,  the  suit  will  be 
dismissed. 

This  case  was  before  this  court  on  appeal  taken  by  the  plaintifPs 
from  a  judgment  dismissing  their  suit  on  a  peremptory  exception 
interposed  by  one  of  the  defendants,  Duggan.  The  judgment  of 
dismissal  was  reversed,  the  suit  was  reinstated  and  remanded  to  the 
District  Court,  to  be  tried  on  its  merits.     46  An.  326. 

Our  previous  decision  contains  a  statement  of  the  case ;  another 
statement  in  this  case,  setting  forth  the  facts,  would  be  mere  repe- 
tition. 

The  defendant  Gebelin,  in  his  answer  filed  after  the  case  had  been 
remanded,  and  therefore  not  included  in  the  statement  in  the  first 
appeal,  alleged,  substantially,  that  Mrs.  Lancelot  in  June,  1879, 
mortgaged  her  half  interest  to  secure  |450,  upon  which  mortgage 
the  creditor,  Feibelman,  obtained  judgment,  and  under  execution  of 
that  judgment  bought  the  property  mortgaged.  That  in  July,  1880, 
the  purchaser,  Feibelman,  sold  to  John  H.  Lamon. 

That  the  latter' was  decreed  the  owner  in  a  suit  against  J.  O'Con- 
nor, administrator,  and  subsequently  sold  to  Charles  McVea. 

That  he  bought  the  other  half  interest  of  the  property  at  a  public 
sale  in  May,  1884,  In  the  succession  of  Jean  Marie  Lancelot.  That  at 
the  instance  of  Charles  McVea  a  judgment  of  partition  was  obtained 
and  the  property  was  ordered  sold,  and  at  the  sale  he  became  the 
owner  of  his  half  interest.  He  alleges  his  good  faith,  and  avers  that 
none  of  the  sales  and  orders  upon  which  his  title  is  based  can  be 
collaterally  attacked  in  this  suit,  but  that  the  plaintiff  must  institute 
a  direct  action  to  revoke  them. 

He  claims  the  taxes  that  he  paid ;  the  value  of  the  improvements 
he  has  made  on  the  property ;  that  the  proceeds  of  the  sale  of  the 
property  have  been  applied  to  the  payment  of  the  debts  of  the 
successions  of  Jean  Marie  Lancelot  and  of  Mrs.  Lancelot;  in  case  he 
should  be  evicted,  he  is  entitled  to  the  restitution  of  the  purchase 
price  of  the  property. 

The  judgment  of  the  District  Court  rejects  the  demand  of  plain- 
tiffs.    They  have  appealed. 

There  is  no  difference  of  any  moment  between  the  plaintiffs  and 
defendants  as  to  the  facts  of  the  case  stated.  They  differ  regarding 
an  account  filed  by  the  administrator  and  as  to  the  effect  of  the 
homologation  of  the  account,  also  regarding  the  effect  of  a  sale  of  a 
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half  interest  of  the  father,  Jean  Marie  Lancelot,  to  pay  community 
debts. 

The  plaintiffs  contend  that  the  purchaser  is  not  an  innocent  third 
person. 

Plaintiffs  and  defendants  also  differ  regarding  the  sheriff's  sale  to 
Feibelman  of  one -half  of  the  property  attacked  on  the  ground  that 
there  was  no  citation  on  the  debtor,  Mrs.  Belard,  or  her  husband,  in 
the  attachment  suit  of  the  former,  the  creditor,  Feibelman. 

Prescription  vel  nan  also  is  one  of  the  issues  with  reference  to  one- 
half  of  the  property  belonging  to  the  saccession  of  Jean  Marie 
Lancelot. 

John  O'Connor,  public  administrator,  in  1871  applied  for  the  ap- 
pointment as  administrator  of  that  succession,  and  alleged  that  the 
widow  had  permanently  left  the  State,  and  that  the  succession  was 
indebted. 

An  attorney  for  absent  heirs  was  appointed. 

The  appointment  of  the  public  administrator  was  opposed  by  the 
nnder-tutor  and  by  an  alleged  agent. 

The  opposition  was  overruled  and  the  administrator  was  appointed. 

In  1872  he  presented  a  tableau  of  liabilities  and  assets;  the  latter 
<x>nBiBting  of  real  estate  in  his  possession  not  sold. 

Contradictorily  with  the  attorney  for  absent  heirs  and  after  re- 
quired advertisement  the  account  was  homologated;  the  court 
erdered  the  sale  of  the  real  estate  at  public  auction  to  pay  debts. 

Subsequently,  on  the  representation  of  the  tutor  of  the  minors,  there 
-WM  a  hearing  before  the  Parish  Judge  in  opposition  to  the  sale.  A 
peremptory  exception  was  filed  to  the  opposition  of  this  tutor  by 
the  administrator,  which  was  sustained  by  that  jadge. 

On  appeal  to  the  District  Court  the  judgment  of  dismissal  of  the 
opposition  was  annulled,  the  opposition  was  not  passed  upon,  the 
^ase  was  remanded  by  the  District  Court  to  the  Parish  Court. 

Under  the  Constitution  of  1879,  the  District  Court  became  vested 
with  original  jurisdiction  of  the  case. 

That  court  was  vested  with  authority  to  order  the  sale,  and  in  its 
exercise  ordered  the  sale. 

As  far  as  the  record  discloses,  the  public  administrator  held  that 
position  until  the  office  was  abolished.  He  had  not  been  discharged, 
itnd  was  the  administrator  at  the  time  of  the  sale,  under  the  pro- 
vision of  Sec.  4  of  Act  111,  extra  session  of  1877,  that  nothing  in  the 
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act  abolishing  the  office  should  be  so  construed  to  affect  the  man- 
agement of  successions  then  under  administration  by  the  public  ad- 
ministrators. 

With  reference  to  the  joint  interest  sold  separately,  the  widow^ 
had  mortgaged  her  interest,  and  the  sale  which  followed  of  the  prop- 
erty mortgaged,  even  if  void,  was  notice  to  third  persons  that  the 
half  had  been  encumbered  with  a  mortgage  and  sold,  and  that  there 
was  no  necessity  of  a  sale  of  more  than  the  remaining  half.  More  - 
oyer,  it  has  been  repeatedly  decided  that  a  purchaser  at  a  sale  of 
succession  property  is  not  bound  to  look  beyond  the  decree  of  the 
court  ordering  the  sale.  '*  It  is  now  well  settled  that  where  there  is 
a  formal  decree  of  the  court  of  probates  recognizing  the  necessity  of 
selling  the  property  inherited  by  minors  for  the  payment  of  debts  of 
the  succession,  and  giving  an  opportunity  to  the  attorney  of  the 
absent  heirs  to  show  that  in  fact  no  sucli  necessity  existed,  the  pur- 
chaser is  not  bound  to  look  beyond  the  decree."  Michel's  Heirs  vs. 
Michel's  Curator  et  al.,  11  La.  149;  Lalaune's  Heirs  vs.  Moreau,  13 
La.  481;  Valderes,  Executrix,  vs.  Bird  and  others,  10  Rob.  396. 

The  proof  does  not  sustain  the  charge  that  the  purchaser  was  not 
in  good  faith.  So  far  as  the  record  shows  he  was  a  third  person, 
without  interest,  and  occupied  no  position  making  it  improper  for 
him  to  bid  on  the  property. 

With  reference  to  the  remaining  interest,  the  half  composing  the 
assets  of  the  succession  of  Mrs.  Jean  Marie  Lancelot,  the  plaintiffs 
urge  that  there  was  no  citation  and  that  the  property  was  never 
actually  in  the  possession  of  the  sheriff.  The  widow  of  Lancelot  was 
married  to  Francis  Belard.     She  was  not  Mrs.  E.  Lancelot. 

The  citation  is  addressed  to  **  Thos.  B.  Dupree,  attorney  ad  hoe^ 
representing  Mrs.  E.  Lancelot,  an  absentee."  Belard,  her  husband^ 
was  not  a  party  to  the  suit.  The  judgment  was  rendered  against  an 
officer  of  the  court  representing  the  wife  alone.  We  deem  this  an 
illegal  citation,  upon  which  no  valid  judgment  could  be  rendered. 
Citation  is  the  foundation  of  the  suit.  When  addressed  to  a  curator 
ad  hoc,  through  whom  defendants  are  to  be  brought  into  court,  it 
should  not  be  addressed  to  him  as  representing  the  wife  alone  and 
ignore  the  husband,  who  is  a  necessary  party  to  the  suit. 

The  defendants  can  not  be  considered  bound  by  a  citation  not  ad- 
dressed to  them  or  to  their  curator  ad  hoc  as  their  legal  representa- 
tive in  the  suit. 
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The  curator  can  not  exercise  axiy  of  the  functions  of  that  tmst 
until  served  with  regular  process. 

Until  then  his  appearance  in  the  case  is  of  no  legal  effect. 

The  sale  of  Mrs.  Belard's  interest  in  the  property,  under  the 
execation  of  a  judgment  rendered  without  citation,  is  an  absolute 
nnllity. 

The  defendants  plead  the  prescription  of  five  and  ten  years  as 
giving  title. 

The  adjudication  was  null  and  void  and  does  not  support  prescrip- 
tion. 

The  adjudicatee,  Feibelman,  sold  the  property  to  Lamon  in  1880. 

The  deed  of  sale  is  equally  as  ineffective  as  a  basis  of  prescription. 
In  the  deed  containing  the  no  warranty  clause  was  included  the 
judgment  obtained  by  the  adjudicatee.  It  was  null  and  void,  having 
been  rendered  on  an  illegal  citation.  The  nullity  was  apparent  on 
the  face  of  the  judgment  transferred.  The  purchaser  was  an  attor- 
ney at  law.  The  deed  had  never  been  recorded.  The  price  was  the 
comparatively  insignificant  sum  of  fifty  dollars.  The  purchaser  took 
no  legal  steps  to  obtain  possession  prior  to  1884,  four  years  after  the 
deed  to  him.  The  transferee  of  an  illegal  judgment,  under  the  cir- 
cumstances of  this  case,  and  the  purchase  of  the  property  sold 
onder  its  execution,  is  not  owner  in  good  faith. 

The  subsequent  sales  and  partition  would  support  the  plea  of  pre- 
scription if  the  time  required  from  their  dates  had  elapsed.  These 
Ust  owners  are  several  removes  from  the  sale  which  was  made  on 
insufficient  citation.  He  (the  owner  who  made  the  improvements 
on  the  property)  is  entitled  to  one -fourth  of  the  value  of  the  im- 
provements, and  one -fourth  of  the  taxes  paid  by  him. 

He  is  also  entitled  to  one -fourth  of  the  price  paid  by  him  for  half 
of  the  property  to  the  late  Charles  McVea,  and  to  a  judgment 
against  his  heirs  for  the  amount,  with  legal  interest  from  judicial 
demand. 

With  reference  to  the  improvements,  their  value  is  charged  at  this 
time,  and  not  referred  to  a  petition  for  the  reason  that  the  plaintiffs, 
in  the  brief,  concede  that  the  defendant  is  entitled  to' their  value. 

The  demand  for  the  purchase  price  of  the  property  at  the  sale  of 
November  20,  1872,  to  Feibelman,  is  dismissed. 

It  is  not  established  that  the  heirs  ever  received  the  amount,  or 
that  they  were  in  any  manner  benefited  by  the  sale  or  its  proceeds. 
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It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  and  the  same  is  hereby  affirmed  in  so  far  as  relates  to  the 
property  of  Jean  Marie  Lancelot,  thereby  affirming  defendant  Gebe- 
lin's  title  to  half  of  the  property  at  one  time  owned  by  Jean  Marie 
Lancelot  and  Emilie  Lancelot,  his  wife,  in  community. 

As  to  the  remaining  half  of  the  property  it  is  ordered,  adjudged 
and  decreed  that  the  judgment  be  annulled,  avoided  and  reversed, 
to  the  extent  of  one^fourth  of  the  whole,  of  which  one-fourth  the 
plaintiff  Eugenie  Lancelot,  wife  of  W.  D.  C.  Johnson,  is  hereby 
decreed  the  owner,  and  it  is  ordere  i  that  a  writ  of  possession  issue 
placing  her  in  possession,  and  that  she  recover  judgment  at  the  rate 
of  two  dollars  a  month  rental  on  the  said  one -fourth  from  judicial 
demand. 

It  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
Gebelin  recover  from  Eugenie  Lancelot  one -fourth  of  the  taxes  paid 
by  him  and  one -fourth  the  value  of  his  improvements,  with  legal  in- 
terest from  day  of  jur!gment,  and  that  the  same  be  paid  by  her  to  the 
defendant  Gebelin  before  execution  of  judgment  and  eviction. 

The  taxes  paid  amount  to  one  hundred  and  thirty -two  dollars  and 
thirty  cents. 

The  value  of  improvements,  one  thousand  and  eighty -one  dollars 
and  ninety  cents,  the  one -fourth  due  by  the  plaintiff  is  three  hundred 
and  three  dollars  and  seventy- two  cents. 

And  that  the  demand  of  this  defendant,  for  the  purchase  price  in 
matter  of  the  sale  of  November  18,  1872,  is  dismissed. 

It  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
Gebelin  have  judgment  against  his  warrantors,  Charles  McVea,  W. 
W.  McVea  and  Mary  V.  McVea,  jointly,  for  one -fourth  of  the  pur- 
chases paid  by  him,  viz.,  two  hundred  and  twelve  dollars  and  fifty 
cents,  with  legal  interest  from  judicial  demand ;  that  Mrs.  Leonie 
Lancelot,  wife  of  Daniel  Belard,  in  so  far  as  relates  to  her  suit  and 
her  appeal,  pay  the  costs  of  both  courts,  and  that  the  remaining 
costs — that  is,  the  costs  of  Eugenie  Lancelot  in  the  lower  court  and  on 
appeal,  be  paid  by  the  defendants. 

On  Application  for  a  Rehearing. 

The  plaintiffs  in  their  application  for  a  rehearing  aver  that  Leonie 
Lancelot  was  recognized  as  heir  when  her  mother  qualified  as  tutrix, 
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imd  that  the  tator  appointed  after  her  mother's  death  swears  that 
she  was  recognized  as  heir. 

We  have  not  found  evidence  of  record  proving  that  Leonie  Lance- 
lot was  recognized  as  an  heir  of  her  mother,  nor  is  there  any  evi- 
dence of  recQrd  proving  that  her  mother  qualified  as  tutrix  of  a 
daughter  named  Leonie.  The  certificates  of  baptism  do  not  include 
Leonie  as  one  of  the  children. 

The  dative  tutor  testifies  ^' there  were  two  children  when  their 
father  died,  a  boy  and  a  girl." 

This  suit  was  broaghb  by  Leonie  and  Eugenia,  two  of  the  alleged 
dauf^hters. 

Presumably  one  of  the  daughters  was  a  posthumous  child,  not 
known  to  the  tutor  who  testified,  and  that  this  accounts  for  the  two 
daughters. 

We  are  morally  convinced  that  Leonie's  rights  as  heir  are  as 
alleged.  But  after  diligent  examination  of  the  record  we  have  not 
found  legal  evidence  of  the  fact.  Plaintiffs'  application  for  a  re- 
hearing would  be  refused  but  for  the  fact  that  the  defendants,  through 
counsel,  have  joined  in  the  application,  and  have  alleged  that  they 
are  satisfied  that  Mrs.  Leonie  Belard,  one  of  the  plaintiffs  and  ap- 
pellants, is  a  daughter  of  Jean  Marie  Lancelot  and  his  wife,  Emeline 
Oabos.  They  aver  that  appearers  desire  to  make  an  end  of  this  liti- 
gation, ''  and  therefore  pray  the  court  to  grant  the  rehearing  asked 
hy  couDsel  for  appellants  and  to  render  in  favor  of  the  said  Mrs. 
Leonie  Belard  the  same  judgment  that  has  been  rendered  in  favor  of 
Mrs.  Eugenie  Johnson,  with  a  corresponding  judgment  in  favor  of 
appearers  for  taxes  and  Improvements,  and  against  the  warrantors 
of  appearer  for  the  additional  sum  of  two  hundred  and  twelve  dol- 
lars and  fifty  cents."  The  warrantors  have  not  joined  in  this  appli- 
cation. 

As  between  plaintiffs  and  defendants  we  can  give  force  and  effect 
to  the  agreement,  not,  however,  in  so  far  as  relates  to  the  warrantors, 
who  deny  the  heirship  alleged. 

Considering  the  foregoing  application  it  is  ordered,  adjudged  and 
decreed  that  as  between  plaintiffs  and  defendants  our  preyious  de- 
cree be  amended  by  rendering  in  favor  of  Leonie  Belard  the  same 
judgment  as  that  rendered  in  favor  of  Mrs.  Eugenie  Johnson,  with  a 
judgment  corresponding  in  her  favor  for  taxes  and  improvements, 
•similar  (as  set  forth  in  our  original  decree)  ;  also  as  to  costs,  that  is 
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they  (in  the  lower  court  and  on  appeal)  are  to  be  paid  by  the  defend- 
ants, as  relates  to  Leonie  Belard. 

The  defendants'  rights  to  recover  two  hundred  and  twelve  dollars 
and  fifty  cents  from  the  warrantors  are  reserved. 

As  between  plaintiffs  and  defendants  on  the  one  part  and  the  war- 
rantors on  the  other  the  rehearing  is  refused,  with  reservation  to  de- 
fendants as  above. 

The  parties  having  agreed  to  the  amendment  made,  no  rehearing 
need  be  granted. 


No.  11,534. 
Mrs.  James  Edwards  et  al.  vs.  O.  A.  Fairbx. 

The  plaintiff  brought  suit  to  have  a  tax  sale  decreed  null. 

The  first  ground  of  the  defendant  in  support  of  the  sale  was  that  the  plaintiffs  had 
admitted  in  their  petition  the  validity  of  the  assessment  and  sale. 

Held:  The  averment  that  an  assessment  and  sale  had  been  made,  followed  by  alle- 
gations that  they  were  null,  is  not  an  admission  which  concludes  the  plaintiff. 

An  cusesament  and  scUe  may  have  been  null  and  not  cured  as  to  the  nullities  by  the 
healing  and- curative  statutes— 38  of  1682  and  82  of  1884. 

The  second  ground  of  the  defendant  was  that  the  notice  for  which  Art.  210  of  the 
Constitution  provides  is  not  required  when  the  property  is  sold  for  taxes  of 
1879  and  prior  years. 

He/d:  The  property  was  assessed  in  the  name  of  a  dead  man,  many  years  after  his 
death,  and  sold  at  tax  sale  in  his  name.    The  adjudication  was  null. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightory  J. 


Franda  B.  Thomas  for  Plaintiffs  and  Appellees. 


William  8,  Benedict  and  Robert  G.  Dugv4  for  Defendant  and  Ap- 
pellant. 


J.  Zach.  Spearing  amicus  curise. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  appealed  from  a  judgment  annulling  a 
tax  sale. 

In  support  of  the  judgment  the  plaintiffs  and  appellees  argue  that 
the  tax  sale  was  null  for  the  reasons : 
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1.  That  the  assessment  was  not  made  in  the  name  of  the  owner. 

2.  That  no  notice  was  given  as  required. 

3.  That  the  adjadicatee  did  not  pay  the  taxes  he  assumed. 

The  defendant  and  appellee,  Fairex,  claims  that  the  judgment 
slionld  be  reversed  on  the  grounds,  viz.  : 

1.  That  the  plaint i£P  who  alleges  that  there  was  an  assessment  and 
a  sale  of  the  property  can  not  question  the  validity  of  the  assess- 
ment. 

2.  That  the  notice  for  which  Art.  210,  Constitution  of  1879,  pro- 
vides is  not  required  when  the  property  is  sold  to  enforce  payment 
of  the  taxes  of  that  year  and  previous  years. 

3.  That  the  State  alone  and  not  the  former  owner  of  the  property 
can  take  advantage  of  the  non-payment  by  his  purchaser  of  the 
taxes  which  he  assumed  in  hi3  deed. 

The  record  discloses  that  the  property  was  advertised  by  the  tax 
collector  and  offered  for  sale  by  auction  for  laxes  prior  to  1880,  and 
that  in  default  of  a  bid  under  Act  88  of  1882  it  was  adjudicated  to 
the  State. 

In  July,  1885,  after  advertisement  under  Act  82  of  1884,  the  prop- 
erty was  adjudicated  to  the  defendant  for  the  taxes  due. 

The  tax  records  show  that  the  taxes  were  not  paid  from  1870. 

The  former  owner  died  in  1866. 

The  assessors  continued  to  assess  the  property  in  his  name.  It 
was  advertised  as  his  in  1885,  and  the  property  was  adjudicated  by 
the  tax  collector  to  the  defendant  that  year,  assessed  in  the  name 
of  James  Edwards,  who  had  departed  this  life  a  number  of  years 
prior  to  the  assessments. 

The  tax  deed  is  not  in  all  respects  conclusive  evidence  that  the 
property  was  assessed  and  advertised  and  sold  as  stated  in  the  deed, 
and  that  all  essentials  have  been  complied  with. 

The  healing  and  remedial  statute  of  1884,  No.  82,  could  not  impart 
to  tax  deeds  the  force  and  effect  of  conclusive  evidence.  There  are 
informalities  that  can  not  be  cured  by  statute  intended  to  operate 
retrospectively. 

The  proof  of  "assessment"  and  **sale"  of  Itself  is  not  conclusive 
evidence  that  all  essentials  were  complied  with  in  'the  proceedings, 
nor  did  the  plaintiff  by  alleging  that  the  defendant  "claims  said 
property  as  owner  under  a  title  held  by  him  from  the  State  of  Loui- 
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siana,  dated  Augost  8,   1885,"  judicially  admit  the  existence  of  a 
legal  assessmeiit  and  a  sale. 

This  allegation  is  followed  in  the  petition  (in  same  paragraph)  by 
the  other  allegations  stating  the  grounds  upon  which  the  plaintiff 
claims  that  the  tax  sale  should  be  declared  void. 

Admissions  can  not  be  divided  against  plaintiff. 

With  reference  to  the  want  of  notice  alleged. 

The  nullity  resulting  from  this  want  of  notice  is  claimed  on  grounds 
affecting  the  proceedings  for  the  assessment  and  collection  of  the 
taxes. 

The  property  having  been  assessed  in  the  name  of  a  dead  man, 
the  adjudication  to  the  State  did  not  divest  the  owners  of  their 
rights  to  claim  the  nullity  of  the  sale. 

This  court  has  treated  the  neglect  of  the  officer  in  thus  assessing 
property  as  fatal  to  the  validity  of  the  sale.  Sewell  vs.  Watson,  31 
An.  591;  Stafford,  Ex.,  vs.  Twitchell,  83  An.  524;  Montgomery  vs. 
Land  and  Lumber  Company,  46  An.  409. 

An  assessment  of  the  property  in  the  name  of  the  owner  was  a 
requisite. 

It  is  true  that  acts  of  1882  and  1884  under  which  the  sales  were 
made  prescribe  notice  of  sale  by  advertisement. 

We  are  not  concerned,  at  this  time,  with  the  question  of  personal 
and  special  notice  to  the  tax  debtor  and  the  necessity  of  giving  such 
a  notice. 

Granting  for  the  discussion  that  public  advertisement  of  the  sale 
is  the  only  notice  required,  it  is  manifest  in  this  case  that  the  ad- 
vertisement was  not  notice  to  the  owner,  whose  name  was  not  men- 
tioned. 

Act  98  of  1882,  under  which  the  property  wa^  adjudicated  to  the 
State,  made  it  the  duty  of  the  tax  collector  to  advertise  the  property 
in  the  name  of  the  person  to  whom  assessed,  and  in  case  there  was 
•error  to  insert  the  correct  name  in  the  advertisement. 

No  attempt  at  correction  was  made.  The  property  was  not  sold 
contradictorily  with  the  owners. 

The  plaintiffs  had  no  notice,  actual  or  constructive,  of  the  tax  sale. 

The  want  of  both  notices  has  undoubtedly  the  effect  of  invalidat- 
ing the  sale. 

The  third  ground :  that  there  can  be  no  tax  deed  under  Act  82  of 
1884  unless  the  taxes  of  1880  and  subsequent  years  have  been  paid 
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by  the  pnrchaser  does  not  require  oar  determination  in  this  case; 
baying  reached  the  conclusion  that  the  first  and  second  grounds 
pleaded  are  fatal  to  the  validity  of  the  tax  sale  under  which  the  de. 
fendant  holds. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  appellant's  costs. 

Rehearing  refused. 


No.  11,660. 
Statb  of  Louisiana  vs.  S.  L.  James. 

Under  a  contract  to  work  the  penitentiary  on  joint  account,  bearing  date  in  1868» 
the  officers  of  that  Institution  were  paid  by  the  grantees. 

On  renewing  the  contract  in  1870  a  rental  was  substituted  to  half  the  proceeds^ 
proTided  under  the  act  of  1868,  and  the  lessees  again  bound  themse.ves  to  pay 
the  officers,  including  the  members  of  the  Board  of  Control,  the  chaplains  and 
the  clerk. 

At  tbe  second  and  last  renewal  of  the  contract  4n  1890  the  lessees  bound  them- 
selves to  pay  the  rental  stipulated  each  year  of  the  lease. 

Tbe  wbole  question  is  as  to  the  meaning  of  the  word  "  net,*'  whether  "  net "  to  the 
lessee  or  to  the  State. 

Tbe  court  decides  that  it  gives  emphasis  to  the  condition,  that  the  lessor  Is  to  re- 
ceive the  amount  stipulated  "  net,"  and  not  after  deducting  amounts  paid  to 
tbe  members  of  the  Board  of  Control,  chaplains  and  clerk,  officers  whose 
servioes  were  needful  to  all  parties  in  carrying  out  the  terms  and  conditions  of 
tbe  contract. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
i\    Monroe,  J. 

M.  J.  Cunniiigham,  Attorney  General,  for  Plaintiff  and  Appellee. 


Farrar,  Jonas  dt  Kruttachnitt  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  State  brought  this  suit  to  recover  a  balance  of 
ax  thousand  dollars,  claimed  as  due  on  a  contract  of  lease. 

The  defendant  answers  that  he  had  paid  all  that  he  owes. 

The  question  relates  to  the  salaries  of  the  Board  of  Control,  chap- 
lains and  clerk,  and  whether  they  should  be  paid  by  the  lessee  or  by 
the  State. 
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The  facts  are  that  ander  the  first  contract  of  lease,  bearing  date 
March,  1868,  Governor  Baker,  under  the  sanction  of  General  Han- 
cock in  command  of  the  military  department,  made  a  contract  they 
termed  one  of  lease  of  the  penitentiary  for  a  period  of  five  years. 
The  penitentiary  was  to  be  worked  by  the  lessees  for  joint  accoant 
of  themselves  and  the  State — i.  e.,  one -half  of  the  net  profits  to  go 
the  State  and  one -half  to  the  lessees.  Under  the  contract  the  sal- 
aries of  the  Board  of  Control,  chaplains  and  clerk  of  the  peniten- 
tiary should  be  charged  to  the  current  expenses  of  the  institution. 
The  duties  of  this  Board  of  Control,  of  the  chaplains  and  clerk  are 
defined  in  the  act. 

Por  their  services  the  five  members  of  the  board  and  the  chaplains 
were  to  receive  one  hundred  dollars  each  and  the  clerk  two  thou- 
sand dollars. 

The  board  was  appointed  by  the  Governor,  and  the  chaplains  and 
clerk  by  the  concurrent  action  of  the  board  and  the  lessees.  The 
board  and  lessees  were  directed  to  employ  a  physician  at  a  salary  of 
six  hundred  dollars  per  annUm. 

The  act  also  authorized  the  board  to  furnish  books  to  the  convicts, 
and  the  lessees  were  required  to  furnish  each  convict  with  ten  dol- 
lars and  a  suit  of  clothes  at  the  expiration  of  his  term.  These  and 
all  other  expenses  were  to  be  charged  to  the  lessees. 

Subsequently  the  Legislature  ratified  this  contract  of  lease,  and  in 
the  act  of  ratification  authorized  the  Board  of  Control  to  adopt  reso- 
lutions regarding  the  health  and  the  religion  of  the  convicts,  and  re- 
quired that  they  should  see  that  the  rations  of  the  convicts  were  not 
less  than  those  prescribed  by  the  United  States  army  regulations  for 
soldiers,  and  that  the  '^  lessees "  furnished  the  convicts  with 
clothing. 

AH  the  expenses  were  to  be  charged  to  the  current  account  of  the 
lessees,  and  not  to  the  State. 

Governor  Warmoth,  in  April,  1870,  authorized  by  Act  66  of  1870, 
substituted  James  &  Co.  to  the  prior  'lessees,"  and  extended  the 
term  of  the  lease  to  twenty- one  years.  The  prior  lease  remained  in 
full  force  and  effect,  save  that  instead  of  working  the  penitentiary 
on  joint  account,  as  previously,  the  lessees  should  pay  five  thousand 
dollars  for  the  first  year,  and  increase  the  rental  one  thousand 
dollars  each  year  daring  the  term  of  the  lease.  Under  this  contract 
the  lease  was  for  a  fixed  sum,  plus  certain  payments  assumed  by  the 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  176 

State  Ys.  James. 

lessees,  to -wit:  The  salaries  of  the  clerks,  the  Board  of  Control  and 
the  chaplain.  When  this  lease  was  abont  to  expire,  the  Legislature, 
by  Act  114  of  1890,  authorized  the  extension  of  this  lease  for  a  term 
of  ten  years,  at  an  annual  rental  of  fifty  thousand  dollars  net,  pay- 
able in  advance. 

Agreeably  to  the  terms  of  this  lease,  Governor  NichoUs  entered 
into  a  contract  with  the  defendant. 

The  stipulations  and  conditions  of  prior  leases  were  to  remain  in 
full  force  and  effect,  with  the  following  modifications  and  changes 
(the  act  recites),  as  provided  in  Act  114  of  1890. 

They  were  with  reference  to  the  character  of  the  work  of  the  con- 
victs— that  is,  they  are.  to  work  on  levees,  railroads  and  other  public 
works,  and  further  provided  for  a  bond  to  secure  the  rental. 

In  1878  the  lessees  had  not  paid  the  amount  of  the  rent  promptly ; 
differences  arose  in  regard  to  the  amount  due.  An  act  requiring  the 
examination  of  the  books  was  adopted  by  the  Legislature  at  its  ses- 
sion that  year  and  authorizing  a  settlement.  After  the  examination 
the  rents  were  paid  and  no  deductions  were  claimed  for  the  salaries 
of  the  Board  of  Control,  chaplains  and  clerks. 

Thereafter  the  lessees  paid  annually  without  setting  up  any  claims 
for  these  salaries. 

Under  the  present  lease  the  lessee,  James,  paid  at  least  one  year's 
rent  without  objection. 

The  foregoing  is  a  statement  of  the  facts  which  led  up  to  the  pres- 
ent situation. 

The  question  is  as  to  the  meaning  of  the  word  ''net"  in  the  follow- 
ing phrase,  copied  from  the  last  contract,  in  point  of  date. 

'<At  an  annual  rental  of  fifty  thousand  dollars  net,  payable  in 
advance." 

We  have  seen  that  under  the  contracts  preceding  the  last  entered 
into,  the  lessees  paid  rents  and  certain  expenses,  among  them  the 
salaries  of  the  Board  of  Control,  chaplains  and  clerk. 

In  the  last  contract  of  lease  the  word  **net"  is  inserted  after  the 
amount  fixed  for  rent. 

The  plaintiff,  through  the  Attorney  General,  urges  that  this  word 
qoalified  the  amount  the  State  is  to  receive  as  *'net"  while  the  de- 
fendant argues  that  it  applies  to  the  expenses  that  the  lessee  is  to 
pay,  and  that  under  the  old  contracts  the  State  having  received  her 
rental  ''net"  without  any  deductions  for  salaries  of  her  officials  it 
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was  unnecessary  in  renewing  the  lease  to  add  the  word  <'net,"  if  it 
was  intended  that  the  State  should  receive  a  fixed  sum  plus  the 
charges  for  salaries. 

We  think  it  unnecessary ;  that  fact  of  itself  would  not  have  the 
effect  of  limiting  the  obligations  of  the  lessee  and  of  excluding  liabil- 
ities he  assumed  in  contracts  of  prior  dates. 

It  may  have  been  inserted  under  the  maxim  abundans  cautela  non 
nocety  without  reference  to  any  necessity,  or  it  may  have  been  that 
it  was  the  intention  to  specially  guard  against  any  claim  presented 
with  the  view  of  reducing  the  amount  the  State  stipulated  should  be 
paid. 

In  any  case  the  intention  must  be  made  evident  in  order  that  it 
may  be  construed  as  meaning  ''net"  to  the  lessee  and  net  to  the 
lessor. 

It  would  involve  a  change  of  the  conditions  of  contracts  which 
form  part  of  the  new  contract. 

Manifestly,  these  conditions  can  not  be  restrained  unless  the  lan- 
guage of  the  new  act  is  plain  and  *  unambiguous.  The  rule  of  con- 
struction of  contracts  between  private  individuals  is  reversed  when 
the  grant  emanates  from  the  government.  The  words  used  are  the 
grantee's,  who  sought  and  obtained  the  enactment  of  the  statute 
(American  and  English  EncyclopoBdia  of  Law,  Vol.  28,  p.  407) ,  and 
the  rule  that  the  grantor  ie  bound  to  explain  himself  clearly  respect- 
ing the  extent  of  his  obligations  does  not  apply. 

Moreover,  the  parties  to  these  acts  have  placed  a  construction 
upon  them  that  must  be  noticed.  During  many  years  they  paid  these 
salaries.  The  defendant  paid  the  amount  of  rent  the  first  year 
under  the  last  contract. 

The  conditions  at  the  time  were  of  recent  date,  and  performance 
on  the  part  of  the  lessee  by  paying  the  whole  sum  is  an  act  we  da 
not  feel  at  liberty  to  overlook  in  ascertaining  the  meaning  of  the 
contract.  He  had  been  interested  when  the  last  payment  was  made 
in  a  number  of  similar  payments  under  the  old  contract.  The  maxim 
contemporanea  expo9itio  est  fortiasima  in  lege  is  not  without  applica- 
tion. The  inference  to  be  drawn  from  acquiescence  under  previous 
act  was  confirmed  by  a  payment  under  the  new  contract. 

The  charges  had  been  connected  with  the  administration  of  the 
property  and  the  working  of  the  penitentiary;  the  lessees  took 
charge  of  the  entire  plant,  consisting  of  the  penitentiary,  its  ma- 
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cbinery,  appurtenancee,  convicts,  and  administered  it  according  to 
law,  without  the  deduction  now  claimed.  Under  the  modifications 
of  the  last  contract,  which  did  not  refer  to  the  plant  at  all  or  to  the 
method  adopted  for  its  administration,  we  are  unable  to  find  that  the 
State  ip  liable  for  salaries  and  not  the  lessee.  If  the  latter  is  not 
liable  there  are  .a  number  of  other  expenses  t)iat  should  not  be 
charged. 

The  rent  instead  of  being  fixed  as  stipulated  would  be  subject  to  a 
number  of  deductions  annually. 

We  think  that  the  penitentiary  was  leased  on  condition  that 
the  lessee  should  pay  the  expenses  of  administration  and  that  the 
word  "  net,"  as  used,  applies  to  the  amount  of  the  rent  to  be  paid. 
It  only  served  to  give  emphasis  to  the  intention  that  fifty  thousand 
dollars  net  should  be  paid  annually. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  appellants'  costs. 


No.  11,562. 
Maurice  St.  Amant  vs.  Eugene  Tessibr. 

The  plalDtlfl  alleges  tbat  the  title  to  property  of  which  he  is  the  owner  did  not 
pass  to  the  ostensible  adjudlcatee;  that  the  amount  of  the  bid  was  not  paid. 

The  executor  by  whom  the  property  was  sold,  many  years  after  the  probate  pro- 
ceedings and  probate  sale,  appeared  before  a  notary  and  acknowledged  that 
the  amount  of  the  bid  had  not  been  paid. 

The  written  acknowledgment  was  made  the  basis  of  plaintiff's  suit. 

The  court  holds  that  It  can  not  be  given  foi-ce  and  effect,  because  it  was  ex  parte 
and  because  the  wrongs  declared  to  have  been  committed  to  pass  title  are  not 
given  with  particularity  as  to   dates  and   circumstances,  and  further  that 
plaintiff's  father  consented  to  the  sale ;  that  the  parties  must  look  to  the  pro 
ceeds  and  not  to  the  property  sold  for  whatever  rights  thty  may  have. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
i\    TMardj  J. 

A.  L,  Tiasot  and  Cfabriel  Hernandez  for  Plaintiff,  Appellant. 


Harry  L.  Edioarda  for  Defendant,  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Breauz,  J.     The  plaintiff  claims  real  property  in  the  possession  of 
tbe  defendant. 
12 
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The  snccession  of  his  grandmother  was  opened  in  1874.  She  left  a 
will  in  which  she  acknowledged  an  indebtedness  to  her  son,  the 
father  of  the  defendant,  of  one  thousand  dollars. 

He  alleges  that  on  the  26th  of  October,  1892,  in  the  presence  of  a 
notary  public  and  two  witnesses,  the  father  of  the  defendant  and 
executor  of  the  grandmother's  succession  acknowledged  that  in 
March,  1874,  he  caused  his  dying  mother,  defendant's  grandmother, 
to  make  her  will  and  therein  declare  that  she  owed  him  the  amount 
of  one  thousand  dollars. 

That  she  did  not  in  fact  owe  him  that  amount,  but  that  he  was 
anxious  to  become  owner  of  the  real  property  she  owned  at  the  time 
and  at  her  death  defeat  all  claims  of  plaintiff's  father  as  an  heir,  who 
was  the  half  brother  of  defendant's  father. 

The  father  of  defendant,  Andre  Tessier,  also  declared,  in  the  writ- 
ten acknowledgment,  that  he  applied  to  Louis  Ovide  St.  Amant, 
plaintiff's  father,  and  obtained  from  him  his  power  of  attorney  au- 
thorizing him  to  sell  the  property.  That  he  concealed  from  plain- 
tiff's father  and  from  petitioner  the  fact  that  their  mother  had  made 
a  will. 

Andre  Tessier,  testamentary  executor  of  the  succession  of  Helene 
Escot,  the  grandmother  of  plaintiff,  sold  the  property  to  the  defend- 
ant by  public  auction,  urder  an  order  of  the  Probate  Court,  for  the 
sum  of  seven  hundred  and  fifty  dollars,  which  he  acknowledged  to 
have  received  in  cash;  the  deed  evidencing  the  transfer  was  duly- 
recorded. 

The  plaintiff  avers  that  he  was  not  paid  any  amount  by  his  son, 
who  figures  as  purchaser;  that  the  transfer  was  fraudulent,  and 
made  in  pursuance  of  an  agreement  fraudulently  entered  into 
between  the  father  and  son,  and  that  the  latter  was  only  an  inter- 
posed person. 

The  defendant  tendered  the  plea  of  no  cause  of  action,  and  inter- 
posed the  plea  of  prescription. 

The  plea  of  prescription,  prior  to  the  decision  of  the  court  sus- 
taining the  last  exception  filed,  bad  been  referred  to  the  merits;  it 
was  presented  previous  to  the  filing  of  the  exception  of  no  cause  of 
action. 

From  the  decision  of  the  court  sustaining  the  exception  of  no 
cause  of  action  the  plaintiff  prosecutes  this  appeal. 

The  jurisdiction  of  the  court  that  probated  the  will  is  not  ques- 
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tioned.  The  jadgmeot  probating  the  will  has  never  been  reversed, 
and  must  be  given  effect.  With  reference  to  the  act  of  sale  estab- 
lishing the  adjudication  made  of  the  property,  it  recites  that  the 
required  probate  order  for  the  sale  had  been  issued.  To  the  date  of 
Bale  nothing  discloses  any  irregularity  in  the  proceedings.  The  ex- 
ecutor, in  this  notarial  act,  declares  that  he  has  received  the  price  of 
adjudication. 

The  father  of  the  defendant,  who  was  the  executor,  repaired  be- 
fore a  notary  nineteen  years  after  the  adjudication  and  declared 
that  it  was  all  a  simulation,  and  that  he  had  never  received  the  price. 

The  petition  does  not  state  the  date,  nor  set  forth  the  character  of 
the  undue  influence,  and  allegations  in  the  light  of  the  decision  from 
which  we  quote : 

"  The  supplemental  petition  will  be  scrutinized  in  vain  for  any 
allegations  to  the  effect  that  undue  influence  was  by  the  defendant 
exerted  upon  the  testator  at  the  time  of  making  the  will."  Zerega 
vs.  Percival,  46  An.  690,  618. 

The  plaintiff's  position  that  the  defendant  can  not  have  greater 
right  than  his  father  had  would  have  great  force  if  the  case  had  ad- 
mitted of  averments  and  evidence  under  the  averments  making  the 
former  a  party  to  the  alleged  captation  and  fraud. 

In  a  matter  involving  title  to  immovable  property  the  admissions 
made  and  the  testimony  admissible  are  not  sufficient  to  set  aside  the 
sale  even  as  relates  to  the  ad  judicatee,  who,  though  a  son,  was  a  third 
person,  and  is  entitled  to  the  protection  the  proceedings  and  the  act 
of  sale  secures,  as  between  him  and  the  executor. 

The  plaintiff  declares  upon  the  written  acknowledgment  of  the 
executor  made  in  1892.  He  does  not  seek  to  have  the  property  re- 
stored to  the  succession  of  his  grandmother,  but  alleges  that  it  was 
the  desire  of  the  executor  to  deliver  the  property  to  him  as  owner, 
and  prays  to  be  declared  the  sole  owner  of  the  property.  These 
declarations  of  the  executor  do  not  admit  of  any  such  relief.  If  they 
were  not  ex  parte  and  were  admissible  in  evidence  they  would  not 
establish  the  right  claimed. 

It  is  alleged  that  the  property  was  sold  with  the  consent  of  plain- 
tiff's father.  The  alleged  fact  that  the  executor  concealed  the  ex- 
istence of  the  mother's  will  in  obtaining  the  consent  of  this  heir  does 
not  give  cause  to  annul  the  sale.  The  sale  remains  unaffected  by  the 
allegations  if  true. 
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It  is  not  alleged  that  concealing  the  existence  of  the  will  had  aught 
to  do  with  obtaining  the  power  of  attorney  which  gave  anthority  to 
represent  the  absent  heir  (plaintiff's  father).  The  instrument  of 
writing  of  October,  1892,  can  not  have  the  effect  plaintiff  contends  it 
has.  Granted,  all  the  facts  it  recites,  it  does  not  include  the  defend- 
ant within  its  terms  in  such  a  manner  as  to  affect  the  property  which 
he  bought  many  years  ago  and  for  which  he  paid  the  executor  at  the 
time. 

We  think  there  is  no  error  in  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  appellant's  costs. 


%  79ol  No.  11,699. 

^  ig5  State  ex  rel.  Evebshbd  vs.  The  Judges  of  the  Court  of 

Appeals. 

This  court  will  not,  by  writs  of  mandamng  or  certiorari^  review  orders  or  decrees  o( 
the  lower  court  made  months  before  any  application  here. 

A  PPLICATION  for  a  Mandamus, 


Farrar,  Leake  <&  Lemle  for  Relator. 


Respondents  in  propria  persona. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  relator,  defendant  in  a  suit  in  the  Oivil  District 
Oourt,  was  adjudged  to  pay  the  amount  claimed.  Before  appealing 
to  the  Court  of  Appeals  he  applied  for  a  statement  of  facts.  He 
alleges  the  judge  of  the  lower  court  required  the  submission  of  state- 
ment to  the  plaintiff  acting  as  his  own  counsels-counsel  then  absent 
from  the  city.  The  petitioner  further  alleges  that  on  plaintiff's  re- 
turn he  furnished  his  memoranda  or  statement  to  the  judge,  who 
thereupon  gave  a  statement  of  facts.  But  the  judge's  statement  was 
not  signed  until  the  16th  November,  1893,  nearly  two  months  after 
the  appeal  was  granted.    The  Court  of  Appeals  dismissed  the  rela- 
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tor's  appeal  on  the  ground  the  statement  was  not  signed  before  the 
appeal.  The  relator  then  obtained  a  devolntive  appeal,  annexing 
the  statement  with  the  petition  for  the  appeal  requesting  the  judge 
woold  make  it  part  of  the  record.  This  the  judge  declined,  as  he  had 
already  signed  a  statement.  The  devolutive  shared  the  fate  of  the 
first  appeal.  We  are  informed  by  relator's  petition  that  during  the 
pendency  of  the  devolutive  appeal  he  asked  for  a  mandamus  com- 
manding the  judge  of  the  lower  court  to  sign  a  statement  for  that 
appeal  and  the  mandamus  was  refused.  The  dates  of  the  dismissals 
of  the  appeals  were  respectively  January  9  and  April  15,  1894.  The 
present  application  near  the  close  of  the  year  is  for  a  certwrari  and 
mandamus  of  this  couit  commanding  the  Court  of  Appeals  to  hear 
and  determine  the  devolutive  appeal  on  the  statement  furnished  by 
the  judge  for  the  first  appeal. 

If  the  relator  had  any  cause  of  complaint  when  the  first  appeal 
was  dismissed  in  April,  1894,  he  should  then  have  applied  to  this 
coort.  That  appeal  was  dismissed  because  the  statement  was  filed 
too  late.  It  is  indispensable  the  statement  be  procured  before  the 
appeal;  if  after,  the  delay  is  fatal  to  the  appeal.  Code  of  Practice, 
Arts.  608,  604;  Syndic  of  Hellis  vs.  Asselvo,  8  Martin  Reports,  204; 
LeBlanc  vs.  Broussard's  Heirs,  16  La.  Reports,  137.  The  relator's 
explanation  of  the  delay  is,  that  the  judge  of  the  lower  court,  pre- 
sented with  the  statement,  required  it  should  be  submitted  to  the 
opposite  party.  The  law  requires  it  should  be  presented  first  to  the 
opposite  counsel. 

The  relator's  further  explanation  is  that  the  opposite  counsel  was 
absent.  If  there  was  any  force  in  the  explanation,  then  a  mandamus 
should  have  been  sought  to  compel  the  lower  court  to  sign  the  state- 
ment. After  the  first  dismissal  there  was  the  devolutive  appeal.  If 
the  judge  of  the  lower  court  could  have  been  required  by  this  court 
to  make  another  statement  for  that  appeal,  the  application  for  the 
exercise  of  our  supervisory  jurisdiction  should  have  been  made  prior 
to  April,  1894,  when  that  appeal  was  dismissed  by  the  Oircuit  Oourt 
of  Appeals.  We  can  not  issue  writs  of  mandamus  and  certiorari  to 
correct  supposed  wrongs  under  decrees  or  orders  of  the  lower  courts 
made  months  before  the  application  is  made  to  us. 

The  relator's  application  is  therefore  refused. 

Rehearing  refused. 
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No.  11,696. 
State  of  Louisiana  vs.  Charles  M.  Vai<leby. 

The  admlsBions  of  the  accused  will  not  be  excluded  merely  because  the  witness 
testifying  to  it  states  he  can  not  recollect  all  that  wag  said  by  the  accused, 
there  haying  been  no  interruption  of  the  admission  and  nothing  to  indicate  it 
was  subject  to  any  qualification. 

The  statement  of  the  accused  that  he  would  shoot  the  deceased,  quickly  followed 
by  the  killing,  is  admissible  as  part  of  the  res  gestcB,  Greenleaf  on  Bvidence, 
Sec.  306. 

The  court  again  affirms  that  threats  of  the  deceased,  or  his  dangerous  character, 
can  not  be  proyed  by  the  accused  indicted  for  murder  unless  in  aid  of  self-de- 
fence, after  an  attack  or  demonstration  by  the  deceased,  menacing  the  life  of 
the  accused,  is  first  proyed ;  and  whether  such  oyert  act  was  proved  the  court 
must  determine  from  the  bill  and  the  qualifying  statement  of  the  trial  judge. 
Constitution,  Art.  81 ;  86  An.  158 ;  37  An.  862,  443. 

Applications  for  new  trials  In  criminal  cases  must  rest  largely  In  the  discretion  of 
the  trial  Judge,  and  unless  the  bill  shows  clearly  the  requisite  basis  for  the  ap- 
plication the  ruling  of  the  trial  Judge  will  not  be  disturbed. 

APPEAL  from  the  Tenth  Judicial  District  Court,  Parish  of  Rapides. 
Andrews^  J, 


M.  J.  Cunningham^  Attorney  General,  and  Phanor  Breazeale,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


J.  F.  Ariail  and  H.  H,  White  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  defendant,  convicted  and  sentenced  for  murder, 
appeals  to  this  court,  relying  on  several  bills  of  exception. 

One  of  these  bills  is  to  admission  of  testimony  of  the  expression  of 
the  accused,  that  he  would  put  fourteen  buckshot  into  the  deceased. 
The  objection  urged  to  this  testimony  was,  that  forming  part  only  of 
the  declaration  of  the  accused,  it  could  not  be  admitted,  and  it  was 
hearsay.  It  appears  by  the  bill  that  the  wife  of  the  deceased  over- 
heard the  remark  of  the  accused,  that  he  would  put  the  shot  into 
the  deceased.  The  remark  was  made  in  an  adjoining  room  of  the 
house,  the  common  dwelling,  we  infer,  of  the  accused  and  the  de- 
ceased. The  witness  states  she  can  not  recollect  all  that  the  accused 
said,  but  is  quite  distinct  as  to  the  remark  in  question.  The  general 
rule  is,  that  the  confession  sought  to  be  urged  against  the  accused 
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must  be  used  in  its  entirety,  so  that  he  may  have  the  benefit  of  any 
excQlpation  or  explanation  his  whole  statement  may  afford.  Un- 
doubtedly«  where  the  confession  offered  was  intermpted,  or  there 
are  circnmstances  suggesting  that  the  confession  or  declaration  on 
the  point  involved  was  incomplete  and  would  be  modified,  if  all  that 
the  accused  said  was  before  the  jury,  in  all  such  cases  the  portion  of 
the  statement  offered  should  be  excluded.  Here  the  declaration 
preceding,  by  only  a  short  time,  the  killing,  appears  to  be  complete 
as  to  the  purpose.  There  is  nothing  to  suggest  or  afford  aoy  basis 
for  the  inference  of  any  qualification  or  modification.  We  think 
the  tendency  of  the  authorities  in  such  cases  is  to  let  the  testimony 
go  to  the  jury,  and  that  the  objection  is  only  to  its  effect,  of  which 
the  jury  is  to  judge. 

Another  question  raised  by  the  exception  is  as  to  the  exclusion  of 
testimony  offered  by  the  defendant  to  show  the  dangerous  character 
of  the  deceased.  Such  testimony  has  no  tendency  to  justify  killing, 
except  when  self-defence  is  set  up  and  the  accused  proves  a  hostile 
demonstration  on  the  part  of  the  deceased,  menacing  the  life  of  the 
accQsed.  Then  proof  of  the  dangerous  character  of  the  deceased  is 
admissible,  as  tending  to  show  the  reasonable  belief  of  danger  under 
which  the  accused  killed  the  deceased.  Testimony  of  character  is, 
hence,  wholly  irrelevant,  and  should  be  excluded,  unless  the  requisite 
basis,  usually  termed  the  overt  act  of  the  deceased,  is  first  proved. 
Wharton's  Criminal  Law,  Sees.  69-70.  This  court  has  no  means  of 
determining  whether  this  requisite  basis  has  been  laid,  except  from 
the  bill  of  exceptions  and  the  qualifying  statements  of  the  trial 
judge.  It  may  be  said  that  the  weight  attached  to  the  statements  in 
the  bill  tends  to  impair  the  efficacy  of  the  appeal,  presenting  ques  - 
tions  of  law  dependent  on  the  facts  developed  before  the  trial  judge. 
Bat  none  the  less,  this  court,  in  determining  such  questions,  must  be 
governed  by  the  bill,  with  the  additions  of  the  trial  judge.  Of  course, 
the  bill  always  claims  the  overt  act  was  proved.  Now,  in  this  case, 
the  statement  of  the  trial  judge  is  that  no  basis  existed  to  permit  the 
introduction  of  character  testimony,  and  the  asserted  overt  act  of  the 
deceased  was,  in  fact,  an  effort  to  defend  his  life.  We  are  bound  by 
the  bill,  and  thus  tested,  the  testimony  was  properly  excluded. 
Const.,  Art.  81;  State  vs.  Miller,  86  An.  158;  State  vs.  Kerwin,  37 
An.  782;  State  vs.  Jackson,  37  An.  896;  State  vs.  Ford,  37  An.  443. 

Under  another  bill  it  is  pressed  upon  us  that  a  new  trial  should 
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have  been  granted  on  the  gronnd  of  newly  discovered  evidence.  As 
we  glean  it  from  the  bill,  testimony  was  (riyen  by  the  State  as  to 
the  kind  of  coat  the  accused  wore  the  night  of  the  offence,  and  this 
it  is  charged  in  the  bill,  surprised  the  accused.  The  newly  dis- 
covered evidence  the  bill  attributes  to  witnesses,  who,  if  permitted,  it 
is  claimed,  will  swear,  one,  that  the  accused,  in  prison  that  night, 
wore  a  different  kind  of  coat,  and  that  coat  '*was  as  it  is  now  cat, 
but  the  cuts  seem  to  have  become  longer. through  wear,"  and  both 
witnesses,  it  is  claimed,  will  give  testimony  tending  to  show  there 
was  in  the  prisoner's  cell  no  other  but  that  of  the  kind  different  from 
that  to  which  testimony  was  give  on  the  trial.  The  grounds  of  the 
application  to  procure  testimony  of  those  near  at  hand,  and  with 
whom  the  accused  had  been  in  contact  during  his  confinement  await- 
ing trial,  does  not  impress  us  favorably.  Nor  did  it  the  trial  judge. 
It  is  our  Jurisprudence  not  to  reverse  the  rulings  of  the  trial  judge 
unless  the  basis  for  such  reversal  is  clearly  shown. 

As  to  the  other  point  presented  by  the  bill— i.  e. ,  the  right  of  the 
trial  judge  to  appoint  a  District  Attorney  in  this  case,  we  think  the 
power  is  clearly  conferred  by  the  Act  No.  74  of  1876. 

It  is  therefore  ordered  that  the  sentence  of  the  lower  court  be 
affirmed. 


No.  11,443. 

State  bz  bel.  O.  D.  Billon,  District  Attorney,  et  als.  vs.  A. 
L.  Bourgeois,  Sheriff. 

The  prescription  of  two  and  three  years,  applicable  to  acts  of  mlBfeasahce  and 
non-feasance  of  sheriffB  (Revised  Statutes,  Sec.  2816),  has  no  application  to 
proceedings  of  his  removal  under  Arts.  196  and  201  of  the  Constitution. 

Specifications  and  proof  of  failure  to  make  arrests  and  execute  process,  nor  ex- 
hibiting: corruption,  gross  neglect  or  inefficiency,  will  not  authorize  the  re- 
moval of  a  sheriff  under  Arts.  196  and  201  of  the  Constitution. 

Nor  will  a  return  and  sheriff's  deed,  agreed  by  the  attorneys  to  be  nominal,  au- 
thorize the  removal  of  the  sheriff  because  they  contain  a  recital  that  the 
price  of  an  adjudication  was  paid,  inserted  to  show  compliance  with  the  ad- 
judication, the  deed  being  Intended  merely  to  be  a  prelude  to  a  subsequent  act 
to  a  purchaser,  who  by  agreement  is  to  furnish  notes  to  be  delivered  to  the 
seizing  creditor.      . 

But  the  record  showing  that  the  attorney  of  the  seizing  creditor  believed  that  a 
part  of  .the  adjudication  was  to  be  paid  to  the  sheriff,  It  was  negligence  in  the 
sheriff  in  not  requiring  or  seeking  instructions  from  the  attorney  of  the  seizing 
creditor  before  reciting  in  his  return  that  the  full  amount  of  the  adjudication 
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was  paid,  and  the  court,  on  admonition  In  this  respect,  holds  that,  under  the 
peculiar  circumstances  of  this  case,  the  sheriff  should  not  be  punished  with 
deprivation  of  his  office. 

On  Application  for  Rehearing. 
Though  a  sheriff  be  guilty  of  a  technical  disregard  of  the  precepts  of  law  govern- 
ing his  official  conduct,  he  can  not  be  removed  from  office  If  his  acts  were  done 
in  pursuance  of  advice  of  counsel  in  good  faith,  intending  no  wrong. 

APPEAL  from  the  Twentieth  District  Oourt,  Parish  of  St.  James. 
Ouioii^  J, 

Oscar  D,  Billon^  District  Attorney,  Frank  C  Zacharie  and  -R.  Mc- 
Culloh  for  Plaintiffs,  Appellants. 


R.  N.  SimSy  St,  M,  Berault  and  J.  A.  Oaudet  for  Defendant,  Ap- 
pellee. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  This  appeal  is  from  the  judgment  of  the  lower  conrt 
in  favor  of  defendant  in  a  suit  broaght  under  Art.  201  of  the  Oonsti- 
tation  to  remove  him  from  the  office  of  sheriff  of  the  parish  of  St. 
James. 

There  were  originally  eleven  specifications  of  misconduct  in  office 
charged  against  defendant.  The  fourth  has  been  disposed  of  by  the 
previous  judgment  of  this  court.  The  ninth,  tenth  and  eleventh  have 
been  discontinued.  So  that  on  this  appeal  the  controversy  has  been 
reduced  to  the  first,  second,  third,  fifth,  sixth,  seventh  and  eighth 
specifications. 

The  exception  was  reserved  in  the  lower  court  to  the  ruling  of  the 
lower  court  rejecting  two  of  the  jurors  summoned  on  the  ground  they 
were  brothers  of  the  relator.  As  the  relators  do  not  desire  the  case 
remanded  on  this  ground,  we  think  it  best  not  to  pass  on  this  excep- 
tion. 

Another  exception  of  relators  was  to  the  admissibility  of  testimony 
offered  by  defendant  to  repel  the  charges  in  the  specifications  first, 
second  and  third.  These  charged  substantially  that  the  defendant, 
onder  the  writ  in  his  hands  for  the  sale  of  a  plantation  for  cash,  failed 
to  execute  the  writ;  that  he  made  a  false  return;  that  he  had  sold  the 
plantation  for  cash  when  none  was  paid,  and  that  in  the  deed  he 
executed,  it  was  stated  he  had  received  a  certain  amount  in  cash, 
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when  he  had  received  none.  The  testimony  of  the  sheriff  tended  to 
show  these  statements  in  the  return  and  in  the  deed  were  in  accord- 
ance with  the  arrangements  of  the  attorneys  concerned  in  the  litiga- 
tion as  to  the  settlement  of  the  price  of  adjudication.  The  objection 
was  that  under  the  general  issne  no  such  testimony  was  admissible. 
The  allegations  of  the  petition  being  that  the  sheriff's  return  and 
deed  were  false  and  that  he  had  not  executed  the  writ  in  respect  to 
exacting  cash,  the  testimony  tended  to  repel  these  charges  and 
under  our  system  special  allegations  in  the  answer  are  not  essential 
to  authorize  testimony  of  a  character  to  repel  the  allegations  in  the 
answer.  Code  of  Practice,  Arts.  323,  327;  Boudreaux  vs.  Tucker,  10 
An.  80;  1  Rob.  292.  The  relator  further  objected  that  the  sheriif 
could  not  offer  this  testimony  to  contradict  his  return.  The  rule 
excluding  testimony  of  this  character  is  commonly  applied  to  pro- 
tect parties  who  have  acquired  rights  based  on  the  returns  of  the 
sheriff.  In  this  the  testimony  to  contradict  the  return  comes  from 
the  relators.  That  offered  by  the  sheriff  tends  to  maintain  his  re- 
turn as  made  in  accordance  with  the  purpose  of  the  parties.  We 
do  not  think  the  rule  of  exclusion  invoked  by  relators  applies. 

Relators  offered  on  the  trial  the  record  in  the  suit  of  Graugnard  vs. 
Forsyth,  in  which  the  sheriff  testified  the  sum  of  twelve  thousand 
five  hundred  dollars  of  the  proceeds  of  sale  of  the  Pike's  Peak  planta- 
tion were  in  his  possession.  The  court  restricted  the  offer  to  the 
specifications  on  trial.  With  that  restriction,  the  testimony  appears 
to  have  been  read  and  discussed  before  the  jury.  The  court  charged 
the  jury  to  exclude  from  consideration  the  fourth  specification,  which 
charged  perjury  on  the  sheriff  in  giving  this  testimony.  The  relators 
requested  the  charge  that  the  testimony  should  be  weighed  by  the 
jury  in  connection  with  the  pending  specifications,  and  excepted  to 
the  refusal  of  the  court  to  give  the  charge.  The  previous  judgment 
of  this  court  in  this  case  maintained  the  exception  of  defendant  to 
this  fourth  specification,  on  the  ground  that  the  perjury  charged  was 
not  within  the  scope  of  Arts.  196  and  201  of  the  Constitution,  under 
which  these  removal  proceeding  were  instituted.  If  the  court  had 
given  the  charge  as  requested,  it  would  have  been  bound  to  charge 
also,  as  it  did,  that  the  specification  of  perjury  to  which  the  testi- 
mony related  was  not  before  the  jury.  Whatever  bearing  this  testi- 
mony can  be  deemed  to  have  on  the  specifications  that  the  sheriff 
made  a  false  return  as  to  money  in  his  possession,  this  court  can 
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consider  in  the  jndgment  to  be  rendered  on  this  appeal,  but  the  sup- 
poaed  error  of  the  lower  court,  in  declining  to  give  the  charge  re- 
quested, would  not  authorize  the  remanding  of  the  case,  and  this  is 
all  that  need  be  said  with  reference  to  this  exception. 

On  the  part  of  the  defendant,  the  plea  of  prescription  was  made 
of  one  and  two  years,  applicable  to  acts  of  misfeasance,  non-feasance 
of  sheriffs,  and,  in  support  of  the  exception,  we  are  referred  to 
the  3546th  section  of  the  Revised  Statutes.  This  prescription  pro- 
tects the  sheriff  against  civil  liability,  but  the  scope  and  purpose  of 
the  Constitution  in  Arts.  196  and  201  is  different.  These  articles  are 
in  the  public  interest,  to  secure  purity  and  efficiency  in  the  adminis- 
tration of  public  offices.  They  provide  for  the  removal  of  dishonest, 
unfaithful  or  inefficient  officers,  and  no  prescription  protects  them 
while  in  office.  Thus  it  has  been  determined  that  the  removal  pro- 
ceedings may  be  for  acts  prior  to  the  existing,  but  embraced  within 
a  previous  term  of  the  incumbent.  Trial  of  Judge  Barnard,  New 
Tork;  of  Judge  Prindle  impeachment  proceedings,  same  State; 
State  exreU  Billon,  46  An.  1350,  So.  Rep.,  Vol.  14,  p.  28;  State  vs. 
Gheevers,  82  An.  946.  We  see  no  force  in  the  plea  of  prescrip- 
tion. 

We  have  gone  through  a  voluminous  record  in  connection  with 
the  charges  in  the  fifth,  sixth,  seventh  and  eighth  specifications. 
Orouped  for  consideration  they  impute  to  the  defendant  the  failure 
to  execute  a  warrant  of  arrest,  remissness  in  not  arresting  a  party 
for  murder,  and  with  detaining  prisoners  in  two  instances  after  nolle 
prosequi^  and  charging  the  parish  fees  for  maintaining  these  prison- 
ers up  to  the  time  of  their  actual  discharge.  It  is  not  shown  by  the 
testimony  that  the  warrant  of  arrest  reached  the  sheriff,  or  if  it  did, 
that  the  District  Attorney  gave  any  special  instructions  in  reference 
to  its  execution  or  called  for  it.  The  killing,  the  subject  of  one  of 
the  specifications,  occurred  at  night,  ten  miles  from  the  sheriff's 
office.  He  was  telephoned,  was  sick  in  bed,  but  his  deputy  went  to 
the  locality  the  next  or  day  succeeding,  and  seems  to  have  exerted 
himself  to  make  the  arrest,  but  the  offender  had  fled.  There  were  a 
number  of  people  present  when  the  killing  occurred,  and  a  justice 
at  hand.  We  can  not  find  in  the  fifth,  sixth,  seventh  and  eighth 
specifications  the  basis  to  remove  a  public  official.  No  corrupt 
motive  is  imputed  to  him  in  connection  with  these  acts,  and  at  best 
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they  do  not  show  such  negligence  or  inefficiency  as  to  authorize  the 
deprivation  of  his  office. 

The  first,  second  and  third  specifications  are  far  more  serious,  and 
it  has  not  been  without  grave  consideration  and  difficulty  we  have 
reached  our  conclusion  on  this  branch  of  the  case.  These  specifica- 
tions relate  to  the  failure  of  the  sheriff  to  sell  for  cash  as  directed  by 
the  writ  and  the  alleged  false  return  and  deed  of  the  Pike's  Peak 
plantation  reciting  that  the  price  of  adjudication  had  been  paid  to 
him,  when  in  fact  no  such  payment  had  been  made.  With  reference 
to  the  failure  to  exact  the  cash  for  the  adjudication,  this  often  hap- 
pens under  the  direction  or  assent  of  the  seizing  creditor.  The  mode 
.  of  settling  for  the  price  may,  as  all  know,  become  a  matter  of  agree- 
ment, and  the  statement  in  the  return  and  deed  the  settlement  has 
been  made  by  the  parties,  or  any  form  importing  compliance  with 
the  adjudication,  will  suffice  in  the  return.  Baadin  vs.  Roliffe,  1 
N.  S.,  p.  173.  The  attorney  of  the  seizing  creditor  present  at 
the  sale  did  not  require  the  sheriff  to  exact  the  cash,  and  was  con- 
tent the  sheriff  should  await  compliance  with  the  bid,  relying  on  the 
compliance  by  the  purchaser  with  his  bid.  Then  followed  negotia- 
tion between  the  attorneys  of  the  intervening  creditors,  representing 
also  the  ostensible  adjudicatee,  whose  part  in  all  the  transactions 
connected  with  the  sale  appears  to  have  been  only  nominal.  That 
negotiation  resulted  in  a  note  from  the  attorney  for  the  seizing 
creditor  to  the  sheriff,  countermanding  a  previous  order  to  re- 
advertise  the  property  and  stating  the  matter  of  the  adjudication 
had  been  arranged.  We  must  hold  in  view  of  this  action  of  the 
attorney  of  the  seizing  creditor  substituting  an  agreed  settlement 
instead  of  a  resale  of  the  property  is  a  complete  defence  to  so  much 
of  the  specifications  as  seek  to  remove  the  sheriff  for  not  exacting 
cash  for  the  bid. 

The  settlement  agreed  upon  was  the  execution  of  a  deed  by  the 
sheriff  to  a  party  selected  to  take  the  place  of  the  adjudicatee  who 
had  not  complied  with  his  bid.  The  next  step  was,  this  selected 
adjudicatee  receiving  the  deed  from  the  sheriff  was  to  convey  to  one 
of  the  attorneys  of  the  intervening  creditors  and  the  attorney  was 
to  execute  his  notes  to  the  amount  of  twenty- five  thousand  dollars , 
deliver  them  to  the  seizing  creditor  on  account  of  his  debt.  All  this 
was  carried  out  with  ,the  approval  of  the  attorney  of  the  seizing 
creditor,  not  as  he  testifies,  he  preferred  it,  but  because  it  was  the 
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best  he  coald  do.  Still  we  do  not  think  the  sheriff  should  be  re- 
moved, beeaiiBe  rather  than  re -advertise  and  resell,  with  the  river 
then  at  a  menacing  height  apt  to  deter  buyers,  another  method 
of  settling  the  debt  of  the  creditor  was  adopted.  There  remained 
after  the  delivery  of  the  notes  a  balance  of  twelve  thousand  five 
hundred  dollars  accruing  to  the  creditor,  if  the  opposition  of  the 
intervening  creditors  were  disallowed,  but  the  oppositions  with 
the  order  of  the  court  to  retain  the  amount  in  the  sheriff's 
hands  suspended  the  distribution  of  the  fund.  It  is  with  ref- 
erence to  this  twelve  thousand  five  hundred  dollars  the  charge  of 
the  false  return  is  made.  The  return  occurs  in  connection  with  the 
selected  adjudicatee  and  in  the  deed  to  hiQi.  This  return  and  deed 
mnst  necessarily  have  been  nominal.  The  selected  adjudicatee  never 
bid,  never  paid  any  money,  and  was  interposed  merely  to  receive  the 
deed  and  at  once  convey  to  the  attorney  of  the  intervening  creditors, 
who  in  turn  was  to  execute  and  deliver  the  notes  to  the  amount  of 
twenty-  five  thousand  dollars  to  the  seizing  creditor.  It  was  part  of 
the  plan  agreed  on  between  the  attorneys  that  the  sheriff  should 
make  this  nominal  deed.  The  sheriff's  deputy  testifies  to  the  prep- 
aration of  the  deed,  and,  to  show  compliance  with  the  adjudication, 
recited  the  price  had  been  paid  in  the  sheriff's  hands  when  not  a  dol- 
lar had  come  into  his  hands.  It  seems  to  us  it  would  be  harsh  to 
hold  the  sheriff  for  the  grave  penalty  of  removal,  because  of  the  ex- 
ecution of  this  deed  understood  by  all  parties  as  nominal  in  respect  to 
payment  of  any  price.  The  attorney  for  the  seizing  creditor  ex- 
amined the  deed  and  was  of  course  aware  he  was  to  get  notes 
for  twenty -five  thousand  dollars  instead  of  cash  the  deed  recited 
was  paid.  The  twenty- five  thousand  dollars  was  the  greater  part  of 
the  debt  of  the  seizing  creditor  and  of  the  price  of  adjudication.  The 
attorney  testifies  he  supposed  the  sheriff  had  ia  his  hands  the 
twelve  thousand  five  hundred  dollars  and  was  assured  of  it  by  him. 
On  the  other  hand,  the  attorney  for  the  intervening  creditors  testi- 
fies it  was  agreed  the  twelve  thousand  five  hundred  dollars  was  not 
to  be  paid  to  the  sheriff.  The  sheriff  had  no  special  instructions 
from  the  attorney  of  the  seizing  creditor.  He  was  certainly  not  ap- 
prised  that  the  attorney  who  purchased  besides  executing  the  notes 
was  to  pay  the  twelve  thousand  five  hundred  dollars.  It  would  come 
from  no  person  else.  On  the  contrary,  the  sheriff  was  assured  by  that 
attorney  it  was  not  to  be  paid.     Under  all  circumstances  we  think 
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the  sheriff  might  well  infer  that  with  the  execution  of  the  nominal 
deed  and  necessarily  nominal  return  his  function  ended.  Considering 
his  belief  in  this  respect  apt  to  be  prodnced  by  the  action  of  all  parties, 
and  in  view  of  the  assurance  from  the  attorney  of  the  intervening 
creditors,  on  the  faith  of  which  the  sheriff  appears  to  have  acted,  we 
do  not  think  he  should  be  punished  with  the  deprivation  of  his 
office. 

The  sequel  of  all  these  complicated  phases  for  the  simplicity  of  the 
usual  legal  proceedings  to  recover  a  debt  by  a  seizure  and  sale  was 
finally,  that  the  creditor  receiving  no  money  was  compelled  to  take 
the  property  for  the  debt  he  hoped  to  recover  when  he  issued  his 
writ.  He  gets  the  property  by  another  constructive  conveyance 
added  to  the  labyrinth  disclosed  by  the  record.  One  of  these  last 
transfers  is  by  the  attorney  who  purchased,  who  after  holding  the 
property  a  year  conveys  to  an  interposed  party,  who  in  turn  conveys 
to  the  seizing  creditor.  In  both  transfers  the  price  is  nominal,  the 
real  purpose  being  to  give  the  unfortunate  creditor  the  property  in 
lieu  of  the  debt  he  sought  to  recover.  In  these  last  transactions  the 
sheriff  obtained  a  receipt  from  the  attorney  of  the  seizing  creditor 
in  effect  releasing  the  sheriff  from  liability  from  his  returns  that  the 
money  was  in  his  hands,  the  attorney,  however,  stating  to  him  the  re- 
ceipt as  open  to  explanation  at  all  times  the  real  facts  may  be  re- 
quired to  be  disclosed. 

While  holding  that  under  the  peculiar  circumstances  of  this  case 
there  is  no  basis  to  remove  the  sheriff,  we  feel  called  on  to  state  that 
as  the  fourth  specification  charging  perjury  in  his  testimony  is  not 
before  us  we  have  not  felt  at  liberty  to  comment  on  that  testimony. 
It  is  proper  to  say,  too,  that  sheriffs  should  be  careful  in  stating  in 
their  returns  the  method  of  settling  the  price  of  adjudication.  The 
return  should  conform  to  the  fact.  If  cash  is  not  paid  and  a  settle- 
ment made  in  accordance  with  the  arrangement  of  parties,  the  sheriff 
should  have  instructions  from  the  attorneys  in  interest,  and  state 
the  settlement  in  conformity  with  the  instructions.  The  attorney  for 
the  seizing  creditor  gave  no  such  instructions.  He  testifies  he  supposed 
the  sheriff  had  in  his  hands  the  twelve  thousand  five  hundred  dol- 
lars. If  the  sheriff  had  made  inquiry  of  the  attorney  of  the  seizing 
creditor  the  trouble  would  not  be  before  this  court  which  this  record 
presents.  We  hold  the  sheriff  absolved  from  the  penalty  this  suit 
seeks  to  enforce,  because  of  his  supposition  the  parties  had  arranged 
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their  issues,  and  that  arrangement,  we  think,  he  might  be  excused 
for  inferring  from  all  that  passed.  It  has  weighed  with  as,  too,  that 
the  effect  of  his  retarn  was  to  charge  himself  with  a  large  amount  he 
never  received  and  he  could  not  profit  by  the  transaction.  We  part 
with  the  record  with  the  comment  that  it  is  not  calculated  to  enhance 
the  appreciation  of  the  administration  of  justice,  and  it  is  to  be  hoped 
that  the  admonition  herein  conveyed  will  be  serviceable . 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 

On  Applicaton  fob  Reheabing. 

Watkins,  J.  This  application  rests,  mainly,  on  the  proposition  that 
the  court  erred  in  not  sustaining  the  first  three  charges  and  removing 
the  respondent  from  office.  As  this  is  the  second  appearance  of  this 
cause  in  this  court  we  will  merely  refer  to  those  charges  as  they  are 
folly  set  out  in  our  former  opinion  (45  An.  1851) ,  the  substance  of 
same  being :  (1)  that  respondent  failed  to  sell  property  for  cash  as  re  - 
quired  by  the  writ  of  seizure  and  sale;  (2)  that  he  made  a  false  re- 
turn on  said  writ,  to  the  effect  that  he  had  sold  the  plantation  for 
cash,  when,  in  point  of  fact,  he  had  not ;  and  (3)  that  he  executed  a 
deed  of  sale  to  the  purchaser,  reciting  that  the  cash  had  been  re- 
ceived by  him,  when  in  fact  he  had  not  received  the  cash  or  any 
part  thereof. 

The  charge  is  distinctly  made  that  the  aforesaid  return  was  false 
and  fraudulent,  and  that  the  deed  of  sale  was  false  and  fraudulent, 
and  that  respondent  was  thereby  guilty  of  misfeasance,  corruption 
and  gross  misconduct  in  office  and  should  be  removed. 

On  the  argument  on  this  application  the  further  points  were  made 
and  insisted  ijpon:  (1)  that  respondent  had  made  a  statement 
to  the  counsel  of  the  seizing  creditor  that  he  had  a  portion  of  the 
fnnds  in  his  hands  when  such  was  not  the  case,  and  upon  this  false 
statement  the  attorney  acted  in  making  a  compromise  settlement  of 
the  mortgage  debt  he  would  not  have  otherwise  made ;  (2)  that  on 
the  trial  of  the  rule  to  distribute  proceeds  of  sale  the  respondent 
falsely  stated  on  oath  t'nat  he  had  in  possession  a  certain  portion  of 
the  proceeds  of  sale  in  cash,  when  in  fact  he  had  not,  and  that  not- 
withstanding this  last  charge  was  on  defendant's  exception  rejected 
on  the  first  trial,  yet  it  may  be  still  considered  for  the  purpose  of 
showing  animus  in  the  perpetration  of  these  charges  that  are  re- 
maining for  trial. 
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The  other  specifications  of  misconduct  on  the  part  of  the  respond  - 
ent — the  fifth,  sixth,  seventh  and  eighth — are  not  insisted  upon  at 
this  time. 

In  our  opinion  we  held  that  the  fourth  charge  assigning  the  per- 
jury had  passed  out  of  the  case,  and  for  that  reason  we  could  not 
consider  or  comment  on  the  testimony  appertaining  thereto;  and 
counsel  for  the  relator  now  insist  that  in  thus  ruling  we  have  ignored 
''  one  of  the  strongest  pieces  of  evidence  which  proves  the  intent 
and  motive  of  the  defendant  in  making  the  false  deed  and  return, 
and  that  it  ought  to  have  left  no  doubt  in  (our)  minds  as  to  the 
criminal  intent  of  the  defendant  and  his  consequent  guilt."  (Oar 
italics.) 

In  our  view  all  this  may  be  conceded  and  our  opinion  in  this  case 
be  perfectly  consistent  and  correct,  because  we  had  in  our  previoas 
opinion  sustained  an  exception  to  this  charge  and  it  passed  out  of 
the  case;  and,  as  we  said  in  our  opinion  in  this  case,  ^<  the  specifica- 
tion charging  perjury  in  his  ^testimony  is  not  before  us,  (and)  we 
have  not  felt  at  liberty  to  comment  on  that  testimony." 

In  this  view  the  opinion  of  the  court  is  unchanged,  and  leaving^ 
this  charge  out  of  consideration  there  is  no  aggravation  for  the 
charges  remaining. 

The  case  presented  is  that  of  a  sheriff  holding  in  his  hands  a  writ 
of  seizure  and  sale  directing  him  to  sell  certain  mortgaged  property 
for  cash,  and  which  he  advertised  and  ostensibly  sold  for  cash. 

Being  enjoined  by  other  creditors  claiming  a  superior  lien  upon 
the  proceeds  of  sale  from  paying  over  a  portion  thereof,  he  made 
and  filed  a  return  stating  that  said  portion  of  the  proceeds  were  in 
his  hands,  and  executed  a  deed  of  sale  to  the  adjudicatee,  reciting^ 
that  the  price  had  been  paid  in  cash — though  the  deed  was  not  filed 
or  registered  at  the  time. 

While  the  fact  is,  that  no  cash  was  actually  and  really  paid  to  the 
sheriff  at  all,  the  sheriff  having  acted  on  the  advice  of  counsel  of 
the  opponents  in  making  the  deed  as  well  as  the  return,  and  upon 
their  personal  assurance  that  they  would  put  him  in  funds  whenever 
same  was  required;  and  while  the  deed  was  executed  as  thoug^h 
the  cash  was  to  have  been  paid  by  the  adjudicatee,  the  payment  was 
postponed  for  a  few  days  with  the  consent  of  the  seizing  creditor, 
and  before  the  date  agreed  upon  for  the  payment  had  arrived   a 
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compromise  settlement  was  effected,  whereby  the  creditor  accepted^ 
notes  in  settlement  of  the  purchase  price. 

Acting  on  the  theory,  doubtless,  that  the  return  was  in  subetantial 
compliance  with  the  law  and  satisfactory  to  the  attorneys  of  the 
opponents,  the  sheriff  repeated  to  the  attorney  for  the  seizing  creditor 
that  he  had  in  his  hands  that  portion  of  the  proceeds  representing 
the  claims  of  the  third  opponents,  and  this  may  ha^e  exercised  some 
inflaence  in  bringing  the  settlement  about. 

But,  conceding  this  to  be  true,  the  fact  remains  that  when  the 
oppositions  were  decided  the  funds  applicable  thereto  were  promptly 
paid  over  and  no  one  suffered  any  injury,  and  all  of  the  parties 
occupy  the  same  relative  positions  they  each  would  have  occupied 
if  the  funds  had  been  actually  placed  in  the  sheriff's  hands — the 
residae  of  the  purchase  price  having  been  discharged  by  notes  satis- 
factory to  the  seizing  creditor. 

Our  conclusion  is,  that  while  all  the  charges  under  consideration 
are  literally  and  technically  true,  yet  they  are  necessarily  subordinated 
to  the  circumstances  and  surroundings  of  that  case — the  sheriff 
having  yielded  to  the  suggestions  of  others  and  suffered  himself  to  be 
controlled  too  far,  by  the  advice  of  counsel,  in  accepting  a  consent  to 
employ  the  forms  of  law  in  his  return,  instead  of  requiring  the  cash  to 
be  reaUy  and  actually  paid  by  the  adjudicatee  according  to  the  order 
of  court  and  terms  of  sale. 

While  no  injury  was  done  and  no  wrong  was  intended  by  the 
respondent  we  can  not  allow  the  opportunity  to  pass  without  ex- 
pressing onr  unqualified  disapprobation  of  the  course  he  pursued,  and 
thas  give  him  full  and  timely  warning  against  similar  practices  in 
the  future. 

Rehearing  refused. 
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No.  11,619.  'W^ 

48J841 

The  State  vs.  Jim  Defee  et  als. 

Thememberof  apotfe  that  expends  three  days  in  a  search  for  the  accused,  ex- 
tended to  another  parish,  manifests  a  laudable  zeal  for  his  apprehension,  but 
loch  serrioe  In  our  view  disqualifies  that  member  from  serving  on  the  jury  to 
try  the  accused. 

\  PPEAL  from  the  Third  Judicial  District  Court,  Parish  of  Union. 

l\    BarksdaUy  J. 
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M,  J,  Cunningham^  Attorney  General,  and  James  D,  Everetfj  Dis- 
trict Attorney,  for  Plaintiff  and  Appellee. 


O.  H.  Ellis  <St,  L.  E.  Thomas  for  W.  L.  Tisdale  on  trial,  Defendant 
and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  defendant,  W.  L.  Tisdale,  convicted  and  sen- 
tenced for  manslaughter,  takes  this  appeal,  relying  on  a  number  of 
bills  of  exception. 

Our  view,  with  respect  to.  one  of  these  bills,  disposes  of  the  case. 

One  of  the  jurors  empaneled  on  the  trial  was  one  of  the  posse  tliat 
searched  for  the  accused.  That  search,  with  the  view  to  the  arrest, 
was  prosecuted  for  three  days  and  extended  to  a  parish  beyond  tliat 
in  which  the  killing  occurred.  It  was  participated  in  by  citizens  and 
members  of  the  coroner's  jury,  and  from  whom  the  juror,  to  use  hia 
own  language,  heard  all  about  the  case.  The  character  of  this 
possey  the  earnestness  exhibited  by  it  in  the  protracted  and  extended 
search,  the  conversation  of  the  juror  with  the  members  of  the  coro- 
ner's jury,  the  bearing  of  which  on  the  question  of  the  guilt  of  the 
accused  may  well  be  inferred,  all  suggest  the  unfitness  of  a  member 
of  that  posse  to  serve  on  the  petit  jury.  A  trial  of  the  prisoner  by 
the  sheriff  and  the  posse  arresting  him  would  certainly  strike  the 
mind,  to  say  the  least,  as  not  consistent  with  the  impartial  jury  c^ar- 
anteed  the  accused  in  criminal  prosecutions.  The  empaneling  of 
one  of  the  posse  on  the  petit  jury  was  to  that  extent  an  abridi^ment 
of  the  pnsoner's  right  to  a  fair  trial.  True,  we  have  the  rather 
scant  expression  of  the  juror  on  his  voir  dire;  he  thought  he  could 
try  the  case  on  the  law  and  evidence.  We  think  his  relation  to  the 
subject  disqualified  him  from  making  the  attempt,  and  the  peremp- 
tory challenge  of  the  prisoner  should  have  been  sustained.  It  is  to 
be  borne  in  mind  the  prisoner  exhausted  all  his  peremptory  chal- 
lenges. Those  who  take  an  active  part  in  bringing  the  prisoner  to 
justice  should  not  have  imposed  on  them  the  other  function  of  try- 
ing the  accused  in  whose  apprehension  they  have  exhibited  a  zeal 
inevitably  calculated  to  incapacitate  them  from  giving  him  a  fair 
trial. 

Reluctant  as  we  are  to  reverse  a  verdict  for  error  in  empaneling^ 
the  jury,  we  feel  constrained  in  this  case  to  direct  a  new  trial. 
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It  18  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  defendant  be  reversed,  and  that  the  case  be  remanded  and  he  be 
held  for  another  trial  before  a  proper  jury. 

Rehearing  refused. 


No.  11,425. 
John  Webrb,  Syndic,  vs.  R.  Bbltran  &  Co. 

1.  It  is  not  of  the  essence  though  of  the  nature  of  the  contract  of  mortgage  that 

the  mortgagor  should  remain  in  possession.  As  a  clause  to  that  effect  merely ^ 
placed  directly  in  the  authentic  act  of  mortgage,  would  not  change  a  contract 
of  mortgage  into  one  of  an/ichretis^  a  like  verbal  collateral  agreement  would 
not  produce  such  a  result.  Objection  of  parol  evidence  of  such  a  verbal 
agreement  on  the  ground  that  It  was  through  such  testimony  sought  to  prove 
an  antichresis,  which  can  only  be  evidenced  by  a  writing,  was  not  well  taken. 

2.  The  voluntary  cession  of  his  property  by  a  debtor  does  not  impair  the  obliga- 

tions of  his  legal  contracts.  Where  the  commission  merchant  of  an  insolvent 
planter  has  a  privilege  and  statutory  pledge  upon  a  growing  crop  of  sugar  and 
molasses  to  secure  advances  which  be  has  made  upon  the  same — be  is  entitled  to 
have  the  crop  shipped  to  him  for  sale  according  to  the  stipulations  of  tha  con- 
tract for  supplies.  The  syndic  of  the  creditors  is  as  much  bound  to  ship  the 
crop  as  the  insolvent  himself  would  have  been. 

t.  If  among  the  assets  of  an  Insolvent  there  be  a  thing  which  has  been  pledged, 
the  possession  of  it  does  not  pass  to  the  creditors,  being  vested  In  the  pledgee. 
The  obligation  of  the  pledge  is  contractual.  It  vests  in  the  creditor  the  right 
of  possession  and  privilege  on  the  thing  pledged.  The  right  of  detention  being 
as  much  a  part  of  the  security  as  the  things  pledged  are  part  of  the  guaranty, 
the  creditor  can  not  bo  deprived  of  the  same  by  his  debtor. 

^  Where,  under  a  verbal  agreement  with  a  sugar  planter,  as  part  of  the  general 
arrangement  under  which  a  factor  has  stipulated  to  furnish  him  supplies  for  a 
growing  crop,  a  factor  himself  applied  to  and  obtained  from  the  United  States 
autborities  a  license  as  the  producer  of  the  crop  (giving  the  bond  required  in 
such  case),  and  under  such  license  received  from  the  government  (after  a  ces- 
sion of  bis  property  by  the  planter)  the  bounty  allowed  on  such  crop,  the 
syndic  of  the  creditors  ignore  the  stipulations  of  the  contract  between  the 
parties,  that  the  fund  when  received  shall  be  applied,  as  imputed  by  the  factor, 
to  the  debts  due  him  by  the  planter,  and  require  that  the  Ijounty  be  at  once 
turned  over  and  the  factor  forced  (after  po<^session  of  the  same  has  been 
shifted  from  himself  to  the  syndic)  to  litigate  his  rights  and  claims  upon  it  in- 
side of  the  insolvency  in  cmicurio^  the  rights  of  the  creditors  must  be  pro- 
tected in  some  other  manner. 

The  government  having  known  and  dealt  only  with  the  factor,  the  legal  title  to  the 
claim  for  bounty  was  vested  in  him,  and  having  been  so  vested  under  a  con- 
tract which,  if  innominate,  was  legal  as  between  the  parties,  the  fund  derived 
under  the  license  could  only  be  withdrawn  subordinati'ly  to  compliance  with 
the  conditions  of  the  contract. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 
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Action  of  syndic  of  an  insolvent  to  recover: 

1.  Nine  hundred  and  fifty -f oar  dollars  and  eighty- five  cents,  the 
net  proceeds  of  twenty -f oar  hogsheads  of  sagar  and  twenty -one 
barrels  of  molasses,  surrendered  by  Lacaze  for  the  benefit  of  his 
creditors,  and  consigned  in  execution  of  an  order  of  court  by  the 
provisional  syndic  of  an  insolvent  to  defendants  for  sale  on  the  mar- 
ket of  New  Orleans. 

2.  Eight  thousand  one  hundred  and  twenty  dollars  and  ten  cents, 
the  proceeds  of  sugar,  molasses  and  rice  of  Lacaze's  crop  of  1892, 
which  was  shipped  by  Lacaze  to  defendants  prior  to  Lacaze's  ceasio 
bonorumj  together  with  the  amount  of  two  United  States  bounty 
checks  belonging  to  Lacaze,  which  defendants  collected  for  his  ac- 
count before  the  insolvency. 

3.  Three  thousand  one  hundred  and  seventy -eight  dollars  and 
forty  nine  cents,  the  amount  of  the  bounty  allowed  to  Lacaze  on  his 
crop  of  1892  by  the  United  States  Government,  which  was  collected 
by  the  defendants  after  Lacaze's  cesaio  bononrum. 

There  was  judgment  for  the  defendants  and  plaintiff  appealed. 


W,  J.  Wagueapack  for  Plaintiff  and  Appellant. 


Robert  G.  Dugii4  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  On  the  31st  March,  1892,  a  contract,  by  authentic 
act,  was  entered  into  between  the  commercial  firm  of  R.  Beltran  & 
Co.  and  A.  J.  Lacaze,  in  which  it  is  recited  that,  for  the  purpose 
of  cultivating  and  making  a  crop  of  sugar  and  molasses  during  the 
year  1892,  on  his  Good  Will  plantation,  the  latter  would  require 
eight  thousand  dollars  in  money  and  supplies,  which  the  firm  agreed 
to  furnish  him  from  time  to  time.  Lacaze,  on  his  part,  bound  him- 
self to  ship  ani  consign  his  entire  crop  to  Beltiran  &  Co.,  at  such 
times  and  to  such  places  as  they  might  require,  and  he  authorized 
them  to  sell  the  same  and  apply  the  proceeds  to  the  payment  and 
reimbursement  for  all  advances,  commissions,  interests,  etc.,  and  all 
such  proper  charges  as  are  customary  in  New  Orleans.  Ho  further 
agreed  that  the  firm  should  be  entitled  to  interest  on  all  advances 
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and  commiflsionB  on  all  purchases  and  sales  and  brokers'  commis- 
sion, and  in  the  event  of  snit  he  bound  himself  to  pay  the  fees  of 
the  attorney  bringing  the  same. 

In  order  to  represent  the  amount  of  said  advances,  commissions, 
interest,  etc.,  Lacaze  subscribed  four  notes  of  two  thousand  dollars 
each  to  his  own  order  and  endorsed  by  him,  payable  on  the  1st  Jan- 
nary,  1898,  with  interest  after  maturity. 

The  act  declared  that  in  order  to  secure  the  payment  and  relm- 
bnrsement  of  the  advances,  interest,  commission,  etc.,  and  the  pay- 
ment of  the  notes,  Lacaze  recognized  in  favor  of  the  firm  the  lien 
and  privilege  accorded  by  law  to  the  furnishers  of  supplies  up  to  the 
sum  of  eight  thousand  dollars  upon  the  crops  of  said  plantation  of 
1892,  and  did  pledge  and  pawn  the  same  in  favor  of  the  firm,  and  of 
any  and  all  future  holders  of  the  notes,  the  whole  in  accordance  with 
the  provisions  of  Art.  3217  of  the  Civil  Code,  of  Act  No.  66  of  1874 
and  of  Act  No.  44  of  1882,  and  that  Lacaze  confessed  judgment  for 
the  fnll  amount  of  said  notes  in  capital,  interest,  commissions,  etc., 
in  favor  of  the  firm  or  any  other  future  holder  or  holders  of  the 
notes.  The  act  declares  also  that  Lacaze  mortgaged  the  Good  Will 
plantation,  with  all  appurtenances,  together  with  all  the  crops  of 
sngar  and  molasses  that  might  be  ground  thereon  during  the  year 
1892,  in  order  to  more  effectually  secure  the  payment  of  the  notes — 
the  mortgage  to  remain  in  fnll  force  to  secure  the  payment  of  any 
balance  which  might  be  due  by  Lacaze  to  the  firm  or  general  bal- 
ance of  account  over  and  above  the  net  proceeds  of  the  said  crops. 
This  act  was  placed  of  record  in  the  mortgage  books  of  the  parish  of 
St.  John  the  Baptist  on  the  day  it  was  ezecated. 

Dnring  the  year  1892  application  was  made  in  the  name  of  R.  Bel  - 
tran,  a  member  of  the  firm  of  R.  Beltran  &  Co. ,  to  the  United  States  au- 
thorities at  Washington  (under  the  act  of  Congress  granting  a  bounty 
to  the  producers  of  sugar)  for  a  license  as  the  producer  of  the  crop 
of  that  year  upon  the  Good  Will  plantation.  The  license  was  issued 
AB  applied  for,  and  in  course  of  time,  after  the  cession  herein- 
after mentioned,  the  bounty  due  resulting  from  the  crop  was  paid 
ever  to  R.  Beltran,  and  by  him  to  the  firm  of  R.  Beltran  &  Co. 

A  crop  of  sugar  and  molasses  was,  as  contemplated  by  the  parties 
hi  the  act  of  81st  March,  made  upon  Lacaze  plantation,  and  the 
whole  of  the  same  with  the  exception  of  twenty -four  hogsheads  of 
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Bugar  pind  twenty -one  barrels  of  molasses  were  shipped  to  and  sold 
by  Beltran  &  Co.  prior  to  the  12th  day  of  January,  1898. 

On  that  day  Lacaze  made  a  cession  of  his  property,  and  placed 
among  the  assets  surrendered  the  twenty -four  hogsheads  of  sugar 
and  twenty -one  barrels  of  molasses,  then  remaining  on  the  planta- 
tion. The  sherijff  of  the  parish  of  St.  John  the  Baptist  was  first 
appointed  provisional  and  subsequently  definitive  syndic  of  the 
insolvency.  In  his  former  capacity  he  obtained  an  authorization  or 
order  to  ship  the  sugar  and  molasses  which  remained  unsold  to  Bel- 
tran &  Co.,  to  be  by  them  sold  for  the  account  of  the  insolvency. 
They  were  accordingly  shipped  to  the  firm,  but  whether  under  the 
order  of  the  court,  or  in  the  usual  manner  of  shipment  in  Lacaze's 
name,  is  one  of  the  matters  in  contention  between  the  parties. 

Beltran  &  Co.  did  not  appear  on  the  bilan  &b  debtors  ot  Lacaze,  and 
although  amounts  are  mentioned  as  being  due  to  the  laborers  and  to 
the  overseer,  yet  the  amounts  are  not  set  down  as  privileged,  but 
as  ordinary  debts. 

After  the  appointment  of  the  sheriff  as  definitive  syndic  he  applied 
to  Beltran  &  Co.  to  turn  over  to  him  the  proceeds  of  the  sugar  and 
molasses  which  had  been  shipped  to  them  after  the  cession.  Meet- 
ing with  a  refusal,  the  present  suit  was  instituted  in  which  the  syn- 
dic prays  that  Beltran  &  Co.  be  ordered  to  turn  ove^  to  him  the 
amount  of  the  bounty  received  by  them,  and  the  net  proceeds  of  the 
entire  crop  of  1892 — by  net  proceeds  being  meant  the  amount  re- 
maining due  on  each  shipment  after  the  special  incidental  expenses 
of  that  particular  shipment  had  been  paid,  and  not  the  net  amount 
of  the  payment  of  all  the  claims  and  indebtedness  of  Lacaze  to  the 
firm.  The  firm  claims  that  under  its  contract  and  agreement  with 
Lacaze  it  had  the  right  to  receive  the  moneys  it  did,  and  apply  the 
same  after  payment  of  all  claims  which  it  had  against  Lacaze,  and 
thac  after  having  availed  itself  of  that  right  so  far  from  there  being 
a  balance  due  to  him,  he  remained  their  debtor  for  a  large  amount. 

It  appears  that  the  house  of  Beltran  &  Co.  had  been  for  some  time 
before  the  passing  of  the  act  of  the  81st  March,  1892,  the  commission 
merchants  and  factors  of  Lacaze,  and  that  the  opening  of  the  season  of 
1892  found  the  latter  indebted  to  the  firm  to  the  amount  of  several 
thousand  dollars,  and  that  he  had  unsuccessfully  sought  a  continuance 
of  business  relations  with  the  house  for  the  year  1892.  Failing  to 
find  another  factor  and  commission  merchant  he  returned  to  Beltran 
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&Go.,  and,  by  way  of  inducement  to  them,  saggested  and  proposed 
that  the  firm,  or  one  of  its  members,  should  be  considered  as  the 
producers  of  the  crop,  and  should  apply  as  such  for  a  license  to  the 
tJnited  States  authorities ;  that  Lacaze  should  be  considered  as  the 
agent  of  Beltran  &  Go.  on  the  plantation;  that  the  latter  should 
make  the  advances  to  cultivate  and  make  the  crop,  which  should  be 
shipped  for  sale  and  sold  by  the  house ;  that  the  proceeds  of  the  crop 
and  the  bounty  should  be  applied  to  the  payment  of  all  claims  held 
by  the  firm,  payment  to  be  first  imputed  to  the  antecedent  debt ; 
that  if  after  such  application  and  payment  there  remained  a  balance 
it  should  be  turned  over  to  Lacaze,  but  if  the  amount  was  insufficient 
the  latter  was  to  remain  a  debtor  for  the  deficiency ;  and  it  appears 
that  this  proposition  verbally  made  was  verbally  executed.  This 
agreement  was  prior  to  the  act  of  Slst  March,  1892,  but  the  parties 
te&tify  that  the  latter  act  was  not  intended  to  vary,  affect,  or  to  alter 
their  relations,  rights  and  obligations  under  the  former.  Objection 
was  made  on  the  trial  to  parol  proof  as  to  the  verbal  agreement, 
on  the  ground  that  it  tended  to  show  an  act  of  antiohresia  between 
Beltran  &  Go.  and  Lacaze,  and  that  such  a  contract  could  only  be 
evidenced  by  writing. 

The  District  Gourt  rendered  judgment  in  favor  of  the  defendants, 
dismissing  plaintiff's  suit,  reserving  defendant  the  right  to  demand 
the  amount  of  balance  due  by  Lacaze  with  interest  and  privilege  as 
prayed  for.    Plaintiff  appealed. 

It  wiU  be  seen  that  the  syndic  did  not  call  upon  Beltran  &  Go.,  the 
factor  and  commission  merchant  of  Lacaze,  for  an  account,  and  a 
setting  np  by  them  of  the  various  claims  and  pretensions  which  they 
might  have  against  the  moneys  in  their  hands,  but  ignored  the  fact 
of  their  having  any  claims  and  brought  a  direct  action  for  the  re- 
covery at  once  of  the  entire  fund.  The  effect  of  a  judgment  in  his 
favor  would  be  to  do  away  (at  least  temporarily)  with  the  imputa- 
tions of  payment  made  by  the  parties  under  their  agree- 
ments; to  oust  or  dispossess  the  firm  of  the  possession  of  the 
money  in  their  hands,  shifting  it  to  the  syndic,  and  placing  the  fund 
inside  of  the  insolvency,  there  to  be  disposed  of  in  concurso.  The 
theory  upon  which  this  demand  is  made  is  that  there  are  a  number  of 
creditors  having  special  privileges  on  the  proceeds  of  the  sugar  and 
molasses,  superior  in  rank  to  any  privilege  which  Beltran  &  Go. 
might  have ;  that  those  special  privileged  creditors  having  had  their 


200  SUPREME  COURT  OP  LOUISIANA. 

Webre,  Syndio,  tb.  Beltran  A  Co. 

hands  tied  by  the  acceptance  of  the  sorrender,  and  their  right  of  in- 
dividoal  action  against  the  person  and  property  of  the  insolvent 
stayed,  and  the  syndic  representing  merely  the  mass  of  creditors, 
and  not  individnal  creditors,  being  withoat  capacity  ontside  of  the 
insolvency  to  champion  and  vindicate  their  separate  rights,  there- 
fore unless  the  whole  funds  were  brought  into  the  insolvency  those 
creditors  would  be  left  without  remedy.  We  may  say  in  passing  that, 
if  there  be  creditors  of  the  kind  referred  to,  they  do  not  seem  to 
have  taken  any  action  making  their  status  as  such  known  in  the  lover 
court;  the  syndic  is  urging  pretensions  which  have  not  been  ad- 
vanced by  the  parties  themselves. 

In  the  argument  of  this  case  the  verbal  agreement  made  between 
Lacaze  and  Beltran  &  Co.  has  been  made  to  have  a  much  wider  scope 
than  legitimately  results  from  it.  A  large  part  of  appellant's  brief 
is  directed  to  the  legal  proposition  of  manifest  inconsistency  in  a 
person  asserting  himself  to  be,  at  one  and  the  same  time,  the  owner 
of  a  thing  and  the  holder  of  a  privilege  or  pledge  upon  the  thing. 
The  argument  is  presented  upon  the  theory  that  Beltran  &  Co.  are 
before  the  court  attempting  to  hold  the  property  and  funds  under 
antagonistic  pretensions.  We  do  not  think  the  firm  has  claimed  to  hold 
either  the  bounty  or  the  crop,  as  owner  in  the  absolute  and  unqualified 
sense  of  that  word  which  would  give  them  the  right  to  dispose  of  or  de- 
stroy the  property  free  from  all  accountability  or  responsibility  to  any 
one  for  the  same.  On  the  contrary,  they  admit  that  both  the  bounty 
and  the  proceeds  of  the  crop  should  be  applied  to  the  extinguishment 
of  Lacaze' s  debt  to  them.  The  greatest  legal  effect  which  the  firm 
advances  under  the  contracts  and  agreements  they  have  made  is 
that  they  were  legally  entitled  to  receive  the  bounty  and  the  crops 
and  to  impute  the  same  to  the  payment  of  their  claims  as  agreed  on 
between  them  and  their  debtor,  and  that  until  such  application  and 
payment  the  funds  could  not  be  taken  from  their  possession.  That 
Lacaze  was  powerless  to  withdraw  the  funds  and  his  syndic  has  no 
greater  right.  They  deny  that  the  funds  could  be  taken  from  them 
and  placed  in  the  hands  of  the  syndic,  and  that  they  can,  after  this 
shall  have  been  done,  litigate  inside  of  the  insolvency  and  in  con- 
curso  their  rights  upon  the  fund.  So  far  as  the  proceeds  of  the  sugar 
and  molasses  are  concerned,  we  need  not  go  for  the  purposes  of  the 
rights  of  Beltran  &  Co.  further  than  to  the  act  of  March  81,  1892, 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  201 

Webre,  Syndic,  tb.  Beltran  A  Co. 

which  is  the  act  by  which  plaintiff  claims  their  rights  should  be  con- 
trolled. 

We  do  not  understand  the  plaintiffs  to  deny  that  the  firm  nnder 
the  act  3iBt  March  acquired  a  mortgage  upon  the  Good  Will  planta- 
tion and  a  privilege  and  pledge  upon  the  crop  thereon,  to  the  extent 
that  they  made  advances  under  that  act.  We  do  not  think  their  rights 
were  injuriously  affected  by  the  verbal  agreement  referred  to.  This 
court  held  in  Hutchings  vs.  Field,  10  La.  244,  that  it  is  not  of  the 
essence  though  of  the  nature  of  the  contract  of  mortgage  that  the 
mortgagor  should  remain  in  possession.  Had  the  authentic  act  of 
January  contained  a  clause  that  Beltran  &0o.  should  take  and  retain 
posiBOSsion  of  the  property  for  the  year  1802  and  nothing  more,  that 
clause  would  not  have  the  effect  of  changing  the  act  of  mortgage 
into  an  act  of  antichresU;  a  verbal  collateral  agreement  that 
possession  should  be  so  held  by  the  firm  would  of  course  have  no 
such  result.  The  objection,  therefore,  to  parol  proof  of  the  verbal 
agreement  that  it  was  sought  through  it  to  prove  an  antichresia  was 
not  well  founded. 

In  the  case  at  bar  it  will  be  noticed  that  while  Beltran  &  Go.  had 
a  mortgage  on  the  real  estate  and  the  things  forming  part  thereof — 
they  also  had  on  the  crop  not  only  a  privilege,  but  a  statutory  pledge 
and  pawn  which  could  not  be  weakened  by  a  stipulation  that  the 
debtor  should  by  express  agreement,  consent  to  hold  the  possession 
of  the  crop  as  the  custodian  or  holder  of  the  same  for  the  pledgor — 
if  the  stipulation  did  not  add  to  the  strength  of  the  creditors'  posi- 
tion, it  at  all  events  left  it  unimpaired  as  conferred  by  law.  The 
stipulation  was  really  in  aid  of  the  principles  governing  the  contract 
of  pledge  that  the  thing  pledged  should  be  placed  in  the  possession 
of  the  pledgor  or  a  third  person  agreed  upon. 

The  voluntary  surrender  made  by  Lacaze  did  not  have  the  effect 
of  impairing  the  obligations  of  this  legal  contract.  Had  he  not 
made  a  cession  it  would  have  been  his  legal  duty  under  this  contract 
to  have  shipped  the  whole  crop  to  Beltran  &  Co. ,  to  be  by  them  sold 
and  applied  to  the  payment  of  their  advances — the  firm  had  executed 
(to  a  certain  extent  at  least)  Ub  part  of  the  contract^  and  by  virtue 
not  only  of  its  privilege,  but  of  its  statutory  pledge  was  entitled  to 
have  the  shipment  made.  This  right  could  not  be  impaired  or 
destroyed  by  a  surrender,  and  especially  where  no  charge  of  fraud 
is  made  and  the  good  faith  and  reality  of  the  contract  are  not  called 
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in  question.  Article  8164  of  the  Olvil  Oode  declares  that  '<  the 
creditor  who  is  in  possession  of  the  thing  pledged  can  only  be  com- 
pelled to  return  it  when  he  has  received  the  whole  payment  of  the 
principal,  as  well  as  the  interests  and  costs."  The  creditor  has  this 
legal  right  not  only  as  against  Lacaze,  but  as  against  the  syndic.  Ber- 
mudez  vs.  Ibanez,  3  M.  39;  Jacquet  vs.  His  Creditors,  38  An.  868. 

The  portion  of  the  crop  remaining  unsold  at  the  time  of  the  sur- 
render occupies  no  position  different  from  the  balance ;  Lacaze  by 
his  contract  being  bound  to  ship  the  whole  crop,  his  syndic  was 
under  a  similar  obligation,  having  to  respect  Beltran  &  Co.'s  vested 
right  to  a  delivery.  Succession  of  Farmer,  32  An.  1041.  When 
once  delivered  the  contract  fell  under  the  contract  obligations  of  the 
parties  as  to  its  application.  As  regards  the  circumstances  con- 
nected with  the  shipment  of  this  portion  of  the  crop,  we  think  the 
testimony  supports  the  claim  of  the  defendant  that  it  was  shipped  to 
the  firm,  as  the  balance  of  the  crop  had  been  shipped  to  Lacaze's 
name  without  special  instructions.  We  think  the  deputy  sheriff 
must  be  mistaken  as  to  the  paper  which  he  believed  to  be  the  *'  bill 
of  lading." 

We  do  not  think  the  argument  of  the  plaintiff,  that  if  we  do  not 
grant  the  specific  relief  asked  for  in  this  case,  in  the  form  in  which 
it  is  asked,  the  result  would  be  to  leave  either  the  mass  of  credi- 
tors of  Lacaze,  or  creditors  claiming  special  privilege  in  the  particu- 
lar property,  or  moneys  held  outside  of  the  insolvency  under  pledge 
without  remedy,  is  well  founded.  Several  remedies  we  think  could 
be  suggested,  but  the  question  we  are  called  on  to  answer  here  is  the 
special  question,  whether  the  syndic  of  an  insolvent  can  withdraw  from 
a  pledgee  property  in  his  possession  under  a  lawful  contract,  as  shown 
in  this  case ;  place  it  inside  of  the  insolvency  as  an  asset  in  the 
syndic's  hands,  forcing  the  pledgee  to  litigate  his  rights  upon  it 
in  conourso.    We  think  he  has  no  such  right. 

In  reference  to  the  bounty  collected  by  Beltran  &  Co.,  it  is 
claimed  that  the  law  gave  no  privilege  or  pledge  to  the  defendant 
upon  that  fund,  and  that  not  having  been  collected  from  the  govern- 
ment at  the  time  of  the  surrender  it  should  be  turned  over  to  the 
syndic  to  be  disposed  of  as  the  common  pledge  of  all  the  creditors. 
It  may  be  true  that  neither  a  privilege  nor  a  pledge  resulted  by  law 
in  favor  of  Beltran  &  Co.,  by  reason  of  their  being  furnishers  of  sup- 
plies, and  that  it  would  be  necessary  tor  them  to  base  their  right  on 
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contract,  but  this  is  precisely  what  they  do.  They  rest  npon  the 
verbal  contract  between  the  parties  made  in  the  beginning  of  the 
year  1892,  and  the  stipulations  of  the  parties  in  regard  to  it.  In 
dealing  with  that  question  it  mnst  be  borne  in  mind  that  that  con- 
tract, made  verbally,  took  form  in  the  shape  of  a  license  issned  di- 
rectly from  the  United  States  Government  to  R.  Beltran  as  the  pro- 
ducer of  the  sagar  on  the  Good  Will  plantation,  and  as  the  only 
party  in  interest — ^this  to  Lacaze's  knowledge  and  with  his  consent ; 
that  this  license  has  had  its  fnll  effect  and  been  completely  executed 
between  the  government  and  Beltran,  and  that  in  order  to  obtain  the 
benefit  of  the  license  Lacaze  and  his  syndic  would  have  as  plaintiffs 
to  attack  it  and  its  results.  It  must  also  be  borne  in  mind  that  the 
obtaining  of  the  license  was  accompanied  by  the  assumption  of  cer- 
tain legal  duties  and  obligations  by  Beltran;  he  was  among  other 
things  obliged  to  furnish  bond  with  security,  which  everything  in  the 
record  would  go  to  show  Lacaze  could  not  have  done. 

When  we  consider  the  taking  out  of  this  license  was  part  of  a  gen- 
eral plan  by  which  Lacaze  was  to  be  placed  in  position  to  cultivate 
his  plantation  for  the  benefit  of  his  creditors ;  that  large  amounts 
were  famished  him  upon  the  conditions  of  the  agreement  then  made ; 
that  no  person  had  special  or  vested  rights  upon  the  bounty ;  that 
the  government  knew  only  and  dealt  only  with  Beltran,  who  held 
what  may  be  said  to  be  practically  the  legal  title  to  the  fund,  we  are 
of  the  opinion  that  the  attempt  to  take  this  fund  from  the  Arm  by 
direct  action  for  its  immediate  transfer  to  the  syndic  is  sustainable 
neither  in  law  nor  in  equity.  The  contract  between  the  parties  in 
reference  to  the  license  may  be  an  innominate  one,  possibly  it  may 
not  be  strictly  classed  as  a  pledge,  but  be  it  what  it  may  it  was  legal 
and  vested  the  legal  title  to  and  control  over  the  bounty,  and  au- 
thorized its  application  in  a  manner  and  to  a  purpose  which  neither 
lacaze  or  his  syndic  can  disregard. 

Our  attention  has  been  called  to  the  decision  of  the  United  States 
Circuit  Court  in  the  matter  of  Calder  &  Co.  vs.  Their  Creditors.  The 
point  at  issue  there  was  entirely  different  from  that  here.  In  that  case 
Calder,  one  of  the  producers  of  the  sugar,  claimed  that  the  bounty 
granted  by  the  government  was  not  to  be  made  applicable  to 
the  extinguishment  of  the  debt  of  the  producer.  The  court  held  this 
to  be  untenable.    There  is  no  claim  here  that  the  bounty  should  not 
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be  made  applicable  to  the  payment  of  Lacaze's  debts — that  it  iB  bo 
available  is  admitted. 

We  are  not  in  a  position  to  judge  accurately  of  the  state  of  the 
accounts  between  Lacaze  and  Beltran  &  Oo.  A  final  account  and 
adjustment  appear  to  have  been  made  between  them,  and  the  rec- 
ord shows  the  fact  that  that  account  was  shown  to  several  of  the 
witnesses  and  commented  upon  by  them,  but  counsel,  for  some  rea- 
son, did  not  ofPer  it  in  evidence. 

It  is  not  copied  in  the  record,  but  has  by  consent  been  attached  to 
the  transcript  filed  here,  but  under  a  reservation  of  rights  which 
makes  the  consent  practically  valueless.  We  can  not  consider  it. 
Rice,  in  his  work  on  evidence.  Vol.  I,  p.  169,  par.  103,  says:  »•  It 
is  of  constant  concurrence  on  trials  that  a  witness  proves  the  execu- 
tion of  a  paper  in  his  possession  for  that  purpose,  and  that  the 
papers  are  not  given  in  evidence  unless  the  party  who  produced 
it  thinks  fit  to  use  it.  His  right  to  refrain  from  using  it  under  such 
circumstances  is  well  settled. '' 

The  plaintiff  in  his  petition  did  not,  as  we  have  said,  ask  for  an 
account,  nor  did  defendant  in  his  answer  tender  one.  Without  ex- 
cepting to  the  form  of  action  he  denied  indebtednes  and  claimed  a 
balance  over,  for  which  he  asked  the  court  by  its  judgment  to  re- 
serve him  a  right  of  action.  Without  expressly  pleading  payment 
or  the  application  of  the  funds  in  his  hands  up  to  a  certain  speciflled 
amount  to  the  payment  of  claims  held  by  him  against  Lacaze^he 
prayed  that  plaintifP's  suit  be  dismissed^  with  a  reservation  of  aright 
of  action,  as  just  above  stated. 

We  do  not  know  what  the  claims  were  which  were  thus  used 
to  extinguish  liability  to  Lacaze.  If  the  firm  had  valid  legal  exist- 
ing claims  to  the  amount  stated,  they  had  the  right  to  apply  funds 
in  their  own  hands  to  their  payment — making  the  imputation  as 
agreed  upon  between  them  and  Lacaze.  Bloodworth  vs.  Jacobs,  2 
An.  25 ;  Pickersgill  vs.  Brown,  7  An.  314 ;  Bank  vs.  Plow  Company, 
45  An.  1317. 

Defendants'  answer  asked  no  affirmative  relief;  its  allegations 
and  its  prayer  were  purely  defensive.  Defendants  prayed  that 
plaintiff's  suit  be  dismissed,  and  the  District  Court  so  ordered.  Con- 
struing this  judgment  as  really  under  the  form  of  plaintifP  's  action, 
the  pleadings  and  the  prayers,  as  one  non- suiting  the  plaintifP,  the 
judgment  appealed  from  as  so  construed  is  hereby  affirmed. 
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On  Application  for  Rehbaring. 

We  see  no  reason  to  change  our  views  as  expressed  in  the  opinion 
rendered  except  in  one  particular.  Appellant  complains  that  we 
have  given  a  wrong  construction  to  the  judgment  of  the  District 
Coart,  and  by  so  doing  have  thrown  the  costs  of  the  appeal  upon  him 
improperly. 

We  think  his  complaint  well  founded.  The  limited  reservation 
made  in  the  judgment  satisfies  us  that  the  court  intended  to  pass 
flnally  upon  the  claims  and  accounts  between  Lacaze  and  his  insolv- 
ency and  the  defendants,  and  cut  o£F  future  examination  and  adjust- 
ment between  the  parties.  To  this  extent  there  was  error.  These 
matters  should  be  left  open  fully  for  examination  and  adjudication 
through  an  action  of  account. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  heretofore  rendered  by  us  be  set  aside,  and  it  is 
now  ordered,  adjudged  and  decreed  that  the  judgment  appealed  from 
be  amended  by  reserving  to  the  plaintiff  the  right  to  call  for  an  ac- 
counting between  the  plaintiff  and  the  defendants  touching  all  mat- 
ers between  Albert  J.  Lacaze  and  the  insolvency  of  Lacaze  and  the 
defendants,  and  to  have  examined  and  adjudicated  upon  all  claims 
and  counter-claims  between  them;  that  as  so  amended  the  judgpnent 
of  the  District  Court  be  and  the  same  is  hereby  affirmed.  Oosts  of 
appeal  to  be  paid  by  the  appellees. 

Beheariufsr  refused. 


No.  11,618. 

The  St,    Mary's  Wholesale    Fruit   and   Vegetable    Market 
Company,  Limited,  vs.  City  of  New  Orleans. 

I2  a  contract  between  the  City  of  New  Orleans  and  a  contractor,  the  latter  boand 
binuelf,  at  his  own  expense,  to  alter  an  existing  market  building  and  to  extend 
tbesame  according  to  certain  plans  and  specifications,  within  nine  months  of 
tbeslgningof  the  contract,  while  the  city  agreed  "to  lease  to  the  contractor 
the  said  market  building  as  altered  and  extended"  for  a  period  of  twenty-five 
years  from  the  signing  of  the  contract. 

Istbe  contract  It  was  declared  that  the  buildings  were  to  be  used  as  a  public  mar- 
ket. The  city  agreed  that  during  the  term  of  the  lease  or  franchise  the  con- 
tractor should  receive  for  himself  all  market  dues  or  tolls,  and  the  contractor 
agreed  that  at  the  termination  of  the  lease  the  buildings  should  revert  to  the 
eity  without  cost,  and  also  agreed  to  pay  and  did  pay  to  the  city  one  thousand 
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dollars  cash.  In  the  contract  it  was  stipulated  that  *'in  the  event  of  failure  to 
perform  the  work  within  the  delay  fixed,  no  matter  from  what  cause,  the  con- 
tractor specially  waived  notice  of  default,  agreeing  that  on  failing  to  oomplv 
with  his  obligations  he  should  be  deemed  to  be  in  default  by  the  mere  act  of 
his  failure." 

Subsequently  to  the  time  fixed  for  the  completion  of  the  buildings  the  city  passed 
an  ordinance  In  which,  after  reciting  that  the  contractor  had  failed  to  comply 
with  his  obligations,  it  declared  the  contract  at  an  end,  and  repealed  the  ordi- 
nances granting  the  lease  or  franchise. 

The  contractor,  not  negativing  the  recitals  of  the  ordinance  or  alleging  perform- 
ance by  him  of  his  contract,  applied  for  an  injunction  restraining  the  city  from 
interfering  with  him  in  the  enjoyment  of  the  franchise  or  from  prosecuting  or 
punishing  parties  who  resorted  to  the  market  for  trading  purpose;  the  old  por- 
tion of  the  market  building  having,  In  the  meantime,  been  used  as  a  public 
market.  The  District  Court  refused  the  injunction  and  the  contractor  ap- 
pealed. 

Held:  The  judgment  was  correct  The  thing  to  be  leased  was  not  the  existing  build- 
ing, but  that  building  **as  altered  and  extended."  The  contractor  stipulated  to 
bring  it  into  exiatencefor  the  purpose  of  the  leate  or  franchise  teithin  nine  months.  He 
did  not  do  so.  The  city  had  the  right  to  pass  the  ordinance,  if  for  nothing  else, 
to  fix  the  fact  of  the  contractor's  default,  carrying  with  it  its  legal  conse- 
quences. Subsequently  to  the  ordinance  an  offer  by  the  contractor  to  complete 
the  building  would  be  too  late. 

The  object  on  which  the  franchise  was  to  operate  could  not  thereafter  be  brought 
into  existence.  The  contention  that  the  city  had  not  the  right  '*  to  dec/are  the 
contract  terminated*'  Is  a  pure  abstraction.  There  was  no  proof  that  the  city  bad 
prosecuted  or  threatened  to  prosecute  parties  who  resorted  to  the  market.  If 
the  ordinance  did  not  per  se  by  its  own  force  terminate  the  contract  as  con- 
tended for,  the  contract  was,  through  it,  made  impossible  of  execution. 

It  was  not  null  and  void  because  of  the  declaration  complained  of.  Utile  per  inutUe 
non  viiiatur. 


\  PPEAL  from  the  Civil  Dietrict  Court  for  the  parish  of  Orleans. 
Ellis,  J. 


A 


On  February  4,  1890,  the  City  Council  of  the  city  of  New  Orleans 
adopted  an  ordinance,  known  as  Ordinance  No.  4265,  Coancil 
Series,  by  which  it  was  resolved  that  the  city  surveyor  be  ordered 
to  draw  up  plans  and  specifications  for  the  alteration  of  one- 
half  of  the  St.  Mary's  Market,  nearest  the  river,  and  extension  of 
same  to  be  used  as  a  wholesale  fruit  and  vegetable  market,  the  said 
alteration  and  extension  not  to  cost  less  than  twenty  thousand  dol- 
lars, and  the  same  to  be  at  the  expense  of  the  lessee,  and  to  revert 
to  the  city  at  the  end  of  the  lease  of  said  market,  as  altered  and 
amended.  That  the  City  Comptroller  be  ordered  to  advertise  for  ten 
days  from  the  passage  of  the  resolution  for  bids  at  public  auction  for 
the  lease  of  said  market  as  altered  and  extended,  for  the  above  pnr- 
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poses  and  under  the  above  conditions  for  a  period  of  twenty -five 
years,  commencing  and  to  be  computed  from  the  date  of  signing 
contract. 

This  ordinance  was  followed  by  a  later  one,  adopted  April  1, 1890, 
known  as  Ordinance  No.  4399,  Council  Series,  by  which  it  was  resolved 
that  the  Mayor  be  authorized  to  enter  into  notarial  contract  with 
Joaeph  Raymond  for  the  lease  of  one-half  of  St.  Mary's  Market, 
nearest  the  river,  for  the  sum  of  one  thousand  dollars  for  a  period  of 
twenty -five  years,  commencing  and  to  be  computed  from  the  date 
of  the  signing  of  the  contract,  and  in  accordance  with  terms  and 
conditions  as  set  forth  in. No.  4265,  Council  Series. 

On  the  11th  April,  1890,  by  act  before  Joseph  D.  Taylor,  notary 
pablic,  a 'contract  was  executed  between  Joseph  A.  Shakspeare, 
Mayor  of  the  city  of  New  Orleans,  in  confirmation  of  an  adjudication 
made  by  the  Comptroller  of  the  city  of  New  Orleans, ''  confirming  unto 
Mr.  Joseph  Raymond,  contractor,  the  lease  for  the  term  of  twenty - 
five  years,  to  begin  and  be  computed  from  the  date  of  the  said  act 
and  to  end  on  the  tenth  day  of  April  one  thousand  nine  hundred  and 
fifteen,  of  one -half  of  the  St.  Mary  ^  a  Market  nearest  to  the  Mississippi 
river  and  the  extension  thereof  which  is  to  be  constructed  in  pursuance 
of  and  as  part  consideration  of  this  contract  as  provided  in  Ordinance 
No.  4265,  Council  Series,  and  according  to  the  plans  and  specifica- 
tions for  said  work  on  file  in  the  office  of  the  city  Surveyor,  which  one- 
half  of  St.  Mary's  Market  and  the  extension  thereof  are  to  be  used  as  a 
wholesale  fruit  and  vegetable  market." 

The  contract  bid  for  at  auction  and  adjudicated  to  Raymond  con- 
tained a  clause  that  ''  in  the  event  of  failure  to  perform  the  work 
contracted  for,  no  matter  for  what  cause,  the  contractor  specially 
waives  notice  of  default,  stipulating  that  the  contractor  failing  to 
comply  with  his  obligations  shall  be  deemed  to  be  in  default  by  the 
mere  act  of  his  failure,  and  the  damages  and  stipulation  to  be  herein- 
after made  and  agreed  upon  in  a  notarial  contract  shall  begin  to 
run  from  the  day  of  such  failure."  In  the  notarial  contract  between 
the  Mayor  and  Raymond  it  was  agreed  and  stipulated  ^Hhat  Ray- 
mond, contractor,  should  commence  the  construction  of  said  exten- 
sions within  ninety  days  therefrom  and  should  complete  the  same 
within  nine  months  thereafter." 

The  consideration  of  the  lease  is  declared  to  be : 
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1.  That  Joseph  Raymond  ahoold  pay  to  the  city  of  New  Orleans 
the  Bum  of  one  thousand  dollars  cash. 

2.  That  Joseph  Raymond,  contractor,  should,  at  his  own  cost, 
charge  and  expense,  erect  and  construct  the  extension  of  said  St. 
Mary's  Market,  and  maintain  same,  and  the  one -half  of  said  St. 
Mary's  Market  during  the  existence  of  the  lease;  same  to  be  deliv- 
ered to  the  city  of  New  Orleans  at  the  expiration  thereof,  the  whole 
as  set  forth  in  the  contract. 

The  thousand  dollars  agreed  to  be  paid  were  paid  cash  on  the  pas- 
sage of  the  act. 

On  the  16th  of  November,  1891,  Raymond  and  eight  other  persons, 
who  seem  to  have  become  interested  with  him  in  some  way,  con- 
veyed to  the  plaintiff:  (1)  All  the  rights  and  privileges  derived  by 
Joseph  Raymond,  under  Ordinance  No.  4399,  Council  Series. 
(2)  All  the  rights  derived  by  Joseph  Raymond  from  the  lease  for 
the  term  of  twenty-five  years  from  the  11th  of  April,  1890,  to  the 
11th  of  April,  1915,  of  the  one- half  of  the  St.  Mary's  Market  near- 
est the  Mississippi  river,  and  all  extensions  thereof  made  by  the  city 
of  New  Orleans  to  Joseph  Raymond  by  act  before  Taylor,  notary,  on 
the  11th  April,  1890. 

3.  All  the  rights  and  privileges  derived  by  Joseph  Raymond  from 
Ordinance  No.  4779,  Council  Series. 

4.  All  the  rights  of  Joseph  Raymond  in  a  certain  contract  entered 
into  between  Joseph  Raymond  and  the  city  of  New  Orleans  by  act 
of  October  30,  1890,  before  Joseph  D.  Taylor,  notary. 

5.  All  the  rights  of  Joseph  Raymond,  in  and  to  all  ordinances 
adopted  by  the  City  Council  of  the  city  of  New  Orleans  relative  to 
the  St.  Mary's  Market,  or  St.  Mary's  Wholesale  Fruit  and  Vegetable 
Market. 

On  the  27th  November,  1891,  the  City  Council  and  Mayor  recog- 
nized the  plaintiff  as  the  owner  and  possessor  of  all  the  rights,  titles 
and  franchises  granted  by  the  city  of  New  Orleans  to  the  St.  Mary's 
Market  and  the  extension  thereof,  and  particularly  by  virtue  of 
Ordinances  Nos.  4399,  4653  and  4779. 

The  specifications  of  the  work  to  be  done  by  Raymond  were,  sub- 
sequently to  the  contract  with  him,  modified,  and  the  period  within 
which  the  work  was  to  be  done  was  extended. 

On  the  7th  November,  1893,  the  City  Council,  reciting  that  the  work 
stipulated  to  be  done  had  not  been  done  at  the  time  contracted  for 
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and  extended,  ''  repealed  the  rights  and  franchises  granted  "  and 
the  varions  ordinances  upon  which  they  were  based. 

Plaintiff  then  instituted  the  present  suit,  seeking  to  enjoin  the  city 
from  interfering  with  their  contract,  and  for  ten  thousand  dollars 
damages. 

The  District  Court  rendered  judgment  against  the  plaintiff  in  favor 
of  defendant,  dismissing  its  suit  with  costs,  reserving  its  right  to  sue 
for  damages  and  for  the  return  of  any  moneys  paid  or  for  any  other 
cause  entitling  it  to  indemnity.     Plaintiff  appealed. 


Qu8  A.  Breaux  and  Frank  8,  Drolla  for  Plaintiff,  Appellant. 


E.  A.  0^ Sullivan,  City  Attorney,  for  Defendant,  Appellee. 


The  opinion  of  the  court  was  delivered  by 

NiGHOLLS,  C.  J.  During  the  progress  of  the  trial  defendant  offered 
testimony  to  prove  the  allegations  of  the  answer  that  not  a  single 
specification,  not  a  single  condition  under  which  the  contract  was 
granted  to  the  Market  Company,  was  ever  carried  out. by  the 
plaintiff;  and  further,  in  order  to  show  that  the  conditions  under 
which  the  franchise  was  granted  had  never  been  carried  out,  that  it 
had  never  attempted,  and  never  did  carry  out  any  of  the  terms, 
conditions  and  specifications  contained  in  the  contract  between  the 
city  and  plaintiff  in  so  far  as  the  constructing  and  the  building  of 
the  market,  or  the  extension  of  the  market,  in  order  to  show  that 
the  conditions  under  which  the  franchise  was  granted  had  never 
been  carried  out. 

Plaintiff  objected  to  this  testimony  on  the  ground  that  the  sole 
question  before  the  court  was  one  of  power  of  the  city  to  pass  an 
ordinance  declaring  a  contract  entered  into  with  another  party  for- 
feited. 

The  court  sustained  the  objection,  ruling  that  the  testimony  was 
irrelevant,  stating  that  if  the  city  had  the  power  to  deal  absolutely 
with  the  market,  then  it  was  the  sole  judge  of  the  reasons  why  it 
should  exercise  that  power  here,  and  that  if  it  had  not  the  power 
then  the  question  would  be  irrelevant  under  the  general  rule  of  law 
invoked  by  plaintiff's  counsel — that  a  party  to  a  contract  has  no 
14 
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right  abBolntely  to  terminate  it,  but  would  only  have  the  right  to 
sue  for  its  forfeiture.  To  this  ruling  of  the  court  defendant  ex* 
cepted. 

In  his  reasons  for  judgment  the  District  Judge  declared  that, 
plaintifP  having  discontinued  the  demand  for  damages,  there  was  no 
other  relief  sought  than  that  the  city  should  be  forever  enjoined 
from  interfering  with  the  plaintiff's  business  in  St.  Mary's  Market — 
the  interference  alleged  being  that  the  city  had  declared  the  con- 
tract forfeited,  and  under  this  declaration  was  threatening  with 
arrest  and  prosecution  persons  who  resort  to  said  market  to  trade 
with  the  plaintiff.  That  the  ordinance  declaring  the  lease  forfeited 
and  at  end,  whether  wrongful  or  not,  was  an  accomplished  fact,  and 
it  could  not  be  the  subject  of  an  injunction  proceeding.  That  the 
ordinance  has  been  passed,  and  that,  if  acting  under  it,  the  city 
should  proceed  to  arrest,  prosecute  and  sentence  persons,  the  ille- 
gality of  the  ordinance  could  be  pleaded,  and  on  appeal  direct  to  the 
Supreme  Court,  from  the  judgment  of  the  municipal  court,  the  ques- 
tion could  be  tested.  That  the  ordinance  of  repeal  declares  that  the 
plaintiff,  as  a  contractor  to  erect  the  building  or  market  extension 
within  a  fixed  term  (as  extended),  had  done  nothing  in  that  direc- 
tion. It  recited  that  it  has  failed  after  the  extension  of  the  period 
in  which  the  extension  of  the  building  should  be  completed,  and 
therefore  it  repealed  all  the  ordinances  relative  to  the  construction 
of  the  market  house,  and  all  the  rights  and  privileges  granted  there- 
under. That  the  city  had  the  right  to  contract  for  the  erection  of 
market  houses  like  any  other  proprietor,  and  it  had  the  right  even 
after  contracting  for  the  erection  of  a  building  to  end  the  contract 
and  not  have  the  building  erected.  That  Art.  2765  of  the  Civil  Code 
provides  that  '^  the  proprietor  has  the  right  to  cancel  at  pleasure  the 
bargain  he  has  made,  even  in  case  the  work  has  already  been  com- 
menced, by  paying  the  undertaker  for  the  expense  and  labor  already 
incurred  and  such  damages  as  the  nature  of  the  case  may  require." 

That  the  fact  that  in  the  contract  there  was  stipulated  a  lease,  and 
that  a  price  was  paid,  did  not  cause  it  to  lose  its  character  as  a  dis- 
tinctive agreement  for  the  construction  of  a  market  building.  ^'  It 
was  to  be  built  within  a  short  time.  It  was  to  be  completed  at  a 
cost  of  not  less  than  twenty  thousand  dollars.  The  plans  and  speci- 
fications under  which  it  was  to  be  constructed  were  elaborate,  going 
into  all  details.    To  be  completed  within  a  short  period,  it  was  there- 
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after  to  be  kept  in  repairs  until  delivered  to  the  city."  The  jndge^ 
declared  that  these  were  the  obligations  of  the  plaintifP,  and  they 
were  those  of  buUders  and  undertakers  of  works  in  all  essentials. 
That,  although  the  payment  of  one  thousand  dollars  and  the  right  to 
use  the  market  for  twenty-five  years  were  stipulated,  it  was  mani- 
fest that  the  necessity  of  the  public  for  a  market  extension  was  the 
inducement  on  the  part  of  the  city.  A  twenty  thousand  dollar  mar- 
ket extension  was  to  be  promptly  secured  and  maintained  for 
twenty-five  years;  when,  therefore,  plaintifP  failed  in  the  work,  as 
the  ordinance  recites,  Art.  2766,  Civil  Code,  justified  the  revocation 
of  the  contract.  That  the  city  could  not  compel  plaintifP  to  specifi- 
cally perform  and  compel  it  to  build  the  market  house,  if  it  refused 
to  build  it.  The  District  Judge,  considering  that  the  contract  is,  for 
the  great  part,  one  for  building  a  public  market ;  that  the  one  thou- 
sand dollars  paid  was  more  in  the  nature  of  earnest  money,  and  if 
not  this,  it  was  at  least  inconsiderable  in  proportion;  that  the 
twenty -five  years'  occupancy  was  a  franchise  to  collect  the  revenues^ 
rather  than  a  contract  of  lease  (Weymouth  vs.  The  City  of  New  Or* 
leans  and  J.  T.  Aycock,  40  An.  348) ,  held,  that  the  city  had  the  right,, 
m  the  public  interest,  to  declare  the  contract  at  an  end  under  Art. 
2765,  CO.,  leaving  piaintiff  to  recover  the  amount  paid  and  dam- 
ages; that  it  had  no  right  to  a  perpetual  injunction,  and  that  in  discon- 
tinuing  the  claim  for  damages  and  claiming  relief  by  injunction  it 
has  mistaken  its  remedy. 

Plaintiff  contends  that  the  court  has  misapplied  the  provisions  of 
Art  2765  of  the  Civil  Code.  He  maintains  that  that  article  applies 
to  cases  where  the  cost  and  expense  of  the  structure  is  to  fall  upon 
the  proprietor,  and  does  not  extend  to  those  where  the  entire  cost 
and  expense  is  thrown  upon  the  builder.  He  further  insists  in  this^ 
as  he  did  in  the  District  Court,  that  the  only  issue  before  us  is  that 
of  the  power  of  the  city  to  pass  an  ordinance  declaring  a  contract 
with  another  person  forfeited,  and  in  support  of  his  position  he  calls 
to  our  attention  Art.  2046  of  the  Civil  Code,  which  declares  that  *^a 
resolutory  condition  is  implied  in  all  commutative  contracts  to  take 
effect  in  case  either  of  the  parties  do  not  comply  with  his  engage- 
ments; in  this  cane  the  contract  is  not  dissolved  of  right.  The  party 
eonpZaining  of  a  breach  of  the  contract  may  either  sue  for  its  dissolu- 
tionvith  damageSj  or,  if  the  circumstances  of  the  case  permit,  demand 
a  specific  performance."     He  says  that  in  the  face  of  this  express 
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declaration  that  non-compliance  by  a  party  with  his  contract  obliga- 
tions does  not,  ipso  facto,  dissolve  the  contract,  bat  that  the  disso- 
lation  has  to  be  judicially  asked  for,  the  City  of  New  Orleans  has 
undertaken  to  do  what  the  law  declares  shall  not  be  done:  declare 
its  contract  at  an  end. 

We  have  carefully  considered  the  argument  of  counsel  as  sought 
to  be  applied  to  this  case  under  its  pleading  and  evidence,  but  we 
have  reached  the  conclusion  that  the  judgment  of  the  District  Court 
was  correct. 

In  the  first  place,  we  find  no  evidence  in  the  record  in  support  of 
the  allegation  that  the  city  had  threatened  parties  who  might  resort 
to  the  market  for  trading  purposes  with  prosecution  and  punishment 
The  only  action  taken  by  the  city  in  respect  to  the  subject  matter  of 
the  market,  so  far  as  the  record  shows,  is  the  repealing  of  the 
ordinance  under  which  plaintiff's  rights  are  claimed.  The  mere  act 
of  passing  that  ordinance  furnishes  no  ground  for  an  injunction.  In 
the  next  place,  there  is  nothing  presented  to  us  in  a  shape  which 
would  call  upon  us  to  pass  presently  upon  the  effect  of  the  or- 
dinances. 

Had  the  plaintiff  adhered  to  its  claim  for  damages,  we  should  have 
had  that  question  squarely  before  us.  As  matters  stand  the  only 
thing  we  are  called  upon  to  adjudicate  would  be  an  abstract 
question  as  to  the  right  of  the  Council  to  pass  the  ordinance  it  did. 
If  it  did  not  have  that  right,  the  ordinance  perse  could  work  no  injury 
and  damage. 

It  by  no  means  follows,  however,  that  because  an  ordinance  of  the 
character  complained  of,  which  declares  in  express  terms  the  break- 
ing up  of  a  contract  as  the  direct  and  immediate  effect  of  that  de- 
claration, might  not  bring  about  the  result  so  announced,  that 
therefore  the  ordinance  was,  for  all  purposes,  totally  unauthorized, 
illegal,  absolutely  null,  void,  and  of  no  effect. 

In  the  contract  with  Raymond,  he  undertook  to  do  certain  work 
within  a  certain  fixed  time,  and  consented  that  he  should  be  held  as 
in  default  by  the  fact  itself  or  failure  to  comply  with  his  obligations 
without  notice  of  default. 

If,  in  point  of  fact,  at  the  time  the  repealing  ordinance  was  passed, 
Raymond  was  in  default,  the  ordinance  in  question,  if  it  had  no  other 
effect,  would  have  that  of  placing  beyond  a  doubt  the  fact  of  that 
default,  and  the  fact  that  the  city  stood  rigidly  upon  its  contract 
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rights.  There  could  be  no  question  of  waiver  or  acquiescence  after 
the  passage  of  that  ordinance,  and  the  Oouncil  had  the  undoubted 
right  to  pass  it  for  that  purpose,  and  to  claim  the  benefit  of  the 
legal  consequences,  be  they  what  they  might,  legally  flowing  from 
the  ordinance,  if  greater  and  broader  consequences  were  claimed  in 
the  ordinance  as  to  follow  than  would  really  follow,  the  maxim  utile 
per  inutile  non  vitiatur  would  apply.  The  ordinance  would  stand  for 
what  it  was  really  worth. 

Now  if  we  examine  into  the  dealings  between  these  parties  and 
the  city  the  correctness  of  the  conclusion  reached  by  the  District 
Judge  that  Raymond  occupied  under  the  ordinances  and  contract  a 
dual  position,  that  of  contractor  and  that  of  lessee  (if  such  he  may 
be  styled) ,  is  apparent.  Not  only  this.  It  appears  that  the  object 
opon  which  the  agreement  of  the  city  and  Raymond  was  to  operate 
under  the  so-called  contract  of  lease  was  not  'Hhe  one-half  of  the 
St.  Mary's  Market  nearest  the  Mississippi  river,"  but  the  ^^  market 
(u  altered  and  extended,"  and  that  at  the  time  of  the  contract  this 
precise  thing  was  not  yet  in  existence,  but  was  stipulated  by  Ray- 
mond to  be  by  him  brought  into  existence  as  an  entirety  within  a 
fixed  time,  and  when  so  brought  his  rights  should  attach  to  it  as  a 
whole  for  twenty -five  years  from  the  date  of  the  contract.  If  this 
was  the  contract  between  the  parties,  and  Raymond  failed  to  comply 
with  his  obligation  to  make  the  alteration  and  extension  at  the  time 
fixed,  and  the  city  by  ordinance  (notified  to  him)  announced  that  it 
held  the  contract  at  an  end  by  reason  of  that  fact,  the  legal  effect  of 
its  so  doing  would  be  to  withdraw  from  under  the  contract  the 
power  of  subsequently  building  the  house.  Therefore  ^^  the  market 
and  its  extension^"  which  was  to  be  the  object  of  the  lease  or 
franchise,  was  from  that  time  forward  to  be  considered  as  not  sus- 
ceptible of  existence,  for  if  he  wasj^in  default  at  the  time  of  the 
passage  and  notification  of  the  ordinance  an  offer  to  subsequently 
comply  with  his  engagement  would  come  too  late.  Morrison  vs. 
Wimberly,  14  An.  713.  It  is  manifest,  as  stated  by  the  District 
Jadge,  that  the  main  object  and  purpose  of  the  city  was  not  to  obtain 
a  building  deliverable  to  itself  without  cost  at  the  end  of  twenty- 
five  years  for  the  purposes  of  a  market,  but  to  extend  within  nine 
months  to  the  people  of  the  neighborhood  increased  market  facilities. 
It  would  be  contrary  to  the  plain  purposes  of  the  ordinances  and  the 
contract  that  the  erection  of  the  building  should  be  postponed  to  a 
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period  to  suit  the  convenience  of  Raymond,  and  that  during  that 
period  the  market  facilities  shoald  be  limited  to  those  afforded  by 
the  original  building. 

If  Raymond,  by  his  course,  has  cut  off  the  possibility  of  his  build* 
ing  the  extension  in  the  future,  he  certainly  could  not  expect  to  be 
allowed  to  continue  the  collection  of  dues  during  twenty-five  years 
from  the  market  in  its  present  condition.  That  was  not  the  con- 
tract of  the  city.  Now  whether  we  deal  with  the  situation  from  the 
standpoint  taken  by  the  District  Judge,  that  the  contract  between 
the  parties  was  brought  at  once  and  directly  to  an  end  by  the  city, 
through  the  ordinance  by  the  city,  under  the  exercise  of  a  reserved 
right  of  canceling  the  bargain  granted  by  Art.  2765,  or  from  that  of 
considering  that  the  contract  by  reason  of  the  laches  and  default  of 
one  of  the  contracting  parties  has  become  impossible  of  execution 
in  view  of  the  non-existence  of  the  object  on  which  it  was  intended 
to  operate,  in  either  event  the  plaintiff  is  not  entitled  to  the  relief 
by  injunction  which  he  asks.  The  petition  nowhere  negatives  the 
recitals  of  the  repealing  ordinance ;  nowhere  claims  that  the  con- 
tract has  been  complied  with,  and  nowhere  assigns  the  existence  of 
any  legal  valid  reason  for  non-compliance. 

Virtually  conceding  that  it  is  in  default,  its  whole  claim  seems  to 
be  that,  notwithstanding  that  fact,  it  should  be  entitled  to  collect 
the  revenues  from  the  market  as  it  is,  during  a  litigation  which 
it  seeks  to  force  and  doubtless  to  prolong.  Under  the  condition  of 
the  case  as  it  reaches  us,  with  its  pleadings  and  the  evidence 
actually  introduced,  we  do  not  think  the  testimony  offered  by  the 
defendant  and  excluded  important.  We  think,  however,  it  should 
have  been  properly  admitted,  leaving  its  effect  to  be  determined. 

Judgment  affirmed. 


No.  11,612. 
Pbteb  Qkaham  vs.  St.  Chablbs  Stbebt  Railroad' Oompant 

ET  AL. 

The  intentional  causing  of  loss  by  one  man  to  another  without  jastiflable  oause, 
and  with  malicious  purpose  to  Inflict  it,  is  of  Itself  a  wrong,  and  it  Is  a  general 
principle  that  every  act  of  man  which  causes  damage  to  another  obliges  him 
by  whose  fault  it  happened  to  repair  it. 

While  it  may  be  conceded  that  a  person  has  an  absolute  right  to  refuse  to  have 
business  relations  with  any  person  whomsoever,  whether  the  refusal  be  baaed 
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opon  reason,  or  be  the  result  of  whim,  caprlee,  prejadioe  or  malioe,  and  that 
there  is  no  law  whioh  could  reaoh  him  for  so  doing,  It  is  not  equally  true  that 
he  can  always,  from  snoh  motives,  Influenoe  another  person  to  do  the  same 
without  Incurring  legal  liability.  The  question  of  liability  or  not,  in  different 
cases,  would  be  dependent  upon  their  own  special  facts,  and  upon  yarying 
conditions  and  relations. 

APPEAL  from  the  Oiyil  District  Court  for  the  Parish  of  Orleans. 
RightoTyJ. 


Walter  H.  Rogers  and  William  B.  Lancaster  for  PlaintifP,  Appellant. 


Harry  H.  Hall  for  Defendants,  Appellees. 


The  opinion  of  the  conrt  was  delivered  by 

NiCHOLLS,  O.  J.  Plaintiff  seeks  to  recover  a  Jadgment  against  the 
St.  Charles  Street  Railroad  Company  and  Thomas  Newman  in  solido 
for  five  thousand  dollars. 

Defendants  filed  an  exception  of  ''no  cause  of  action,"  which  hav- 
ing been  sustained  and  the  suit  dismissed  plaintifP  has  appealed. 

The  action  is  grounded  upon  the  following  allegations : 

"  That  Newman  is  the  foreman  of  the  company,  and  as  such  has 
the  power  of  employing  and  discharging  its  employes ;  that  for  a  con- 
mderable  time,  less  than  one  year,  he  has  persistently  abused  said 
power  in  making  use  of  it  for  persecuting  petitioner  and  injuring 
him  in  his  business.  That  petitioner  is  proprietor  of  a  substantial 
grocery  store  at  the  comer  of  Baronne  and  Eighth  streets  of  New 
Orieans — the  stable  and  buildings  of  said  company  occupying 
another  comer  of  the  same  street  intersection;  that  Newman 
has  frequently  and  continuously  instructed  the  men  under  his 
control  in  said  capacity,  that  they  must  not  deal  at  petitioner's 
store,  and  that  he  would  discharge  them  if  they  did;  that  he  espe- 
cially directed  such  commands  and  threats  to  Henry  Rigner,  Joseph 
Santos  and  Lee  Halliday  in  the  early  part  of  the  year  1898,  say  in 
the  months  of  February  and  March  and  thereabouts,  and  to  various 
other  persons  within  the  past  eight  months ;  that  he  did  discharge 
one  Andrew  Heffner  from  the  employ  of  said  company,  on  or  about 
the  19th  of  March,  1898,  for  no  other  cause  than  that  said  HefPner 
had  manifested  a  friendship  for  petitioner  by  speaking  in  his  favor ; 
that  the  animus  of  all  this  was  that  of  ill  will  against  petitioner  and 
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the  deliberate  desire  to  injare  him;  that  in  all  said  conduct  and 
actions  he  was  within  the  scope  of  his  employment  by  said  company: 
that  in  many  other  ways  said  Newman  has  manifested  his  ill  feeling 
and  malevolence  toward  petitioner;  that  petitioner  has  snfPered  loss 
in  his  business  to  the  extent  of  one  thousand  dollars  in  the  patron- 
age thus  driven  away  and  diverted,  which  he  would  otherwise  have 
enjoyed;  that  petitioner  has  also  suffered  great  annoyance  and 
humiliation  from  the  notoriety  which  their  persecution  has  obtained 
in  the  neighborhood  through  the  openness  with  which  it  was  carried 
on  and  from  the  ridicule  thereby  engendered,  the  injury  from  which 
he  estimates  at  not  less  than  five  hundred  dollars ;  that  he  is  entitled 
to  punitory  and  exemplary  damages  in  the  further  sum  of  thirty -five 
hundred  dollars  for  said  tortious,  wanton,  malicious  and  unprovoked 
persecution." 

Defendants'  counsel  in  his  brief  refers  us  to  the  case  of  Orr  vs. 
Home  Mutual  Insurance  Company  et  al,,  12  An.  256,  as  containing  a 
clear  exposition  of  the  principle  upon  which  this  defence  rests.  He 
says :  '^  Defendants  had  the  legal  right  to  discharge  their  servants 
arbitrarily  and  without  cause.  The  exercise  of  a  legal  right  gives  no 
cause  of  action  against  them.  If  the  plaintiff  be  injured  it  is  damnum 
absque  injuria.  No  authority  has  been  suggested  in  opposition  to 
the  principle  that  a  man  has  an  undoubted  right  to  employ  labor  and 
fix  the  terms  and  conditions  of  that  employment  in  his  discretion. 
In  the  instant  case  defendants  had  the  absolute  legal  right,  the  ex- 
ercise of  which  was  proper  in  the  conduct  of  their  business,  to  pro- 
hibit their  employes  from  going  to  grocery  stores  or  barrooms  or 
from  dealing  in  any  way  or  with  any  person  in  such  manner  as  might 
be  prejudicial  to  the  interest  of  their  business.  They  had  the  legal 
right  to  insist  upon  abstention  in  dealing  as  a  condition  precedent  to 
their  employment  or  retention  ia  service.  If  the  employes  did  not 
see  fit  to  comply  with  these  restrictions  they  were  at  liberty  to  leave 
the  employment.  They  were  not  coerced  in  any  sense  of  the  word. 
They  were  free  agents.  They  could  have  continued  dealing  with 
plaintiff  if  they  saw  fit,  but  they  could  not  so  deal  and  remain  in  the 
employment  of  the  defendant  company.  Defendants  were  exercis- 
ing a  legal  right." 

The  plaintiff  in  this  case  does  not  appear  before  us  either  as  one 
who,  having  sought  employment  from  defendants,  and  been  refused 
by  reason  of  what  he  alleges  to  be  unreasonable,  unwarrantable  re- 


FORTY  SEVENTH  ANNUAL  REPORTS,  1896.  217 

Graham  vs.  Railroad  Co.  et  al. 

qnirements  at  his  hands,  as  conditions  precedent  to  being  taken  into 
service,  claims  damages  from  defendants,  nor  as  one  who,  having 
been  employed  by  the  defendants  under  circumstances  such  as  to 
have  legally  authorized  the  employer,  at  any  moment  and  without 
cause  assigned,  to  discharge  him,  claims  that  he  has  legal  ground  of 
complaint  for  the  reason  that  the  discharge  was  arbitrary,  wanton 
and  malicious.  Had  this  case  presented  features  of  that  kind  the 
arguments  which  counsel  makes  would  be  unanswerable.  A  com- 
plainant under  such  circumstances  would  find  himself  met  by  the 
principle  which  has  taken  the  shape  of  a  maxim,  ^^Neminem  leedit  qui 
jure  8UO  utitur.^^ 

The  issue  before  us  is  whether,  while  the  plaintiff,  engaged  in  a 
lawful  business,  is  legitimately  earning  his  livelihood  by  and  through 
the  custom  and  patronage  of  others,  the  defendant,  a  corporation^ 
and  its  foreman,  having  the  power  of  employing  and  discharging  large 
nnmbers  of  persons,  can,  without  incurring  legal  liability  therefor^ 
without  justifiable  cause,  and  moved  solely  by  a  malicious  and  wan- 
ton intent  and  design  to  injure  the  plaintiff,  use  their  powe^  of  em- 
ployment and  discharge  upon  persons  seeking  employment  from 
them,  or  already  in  their  employ,  so  as  to  cause  those  who  are 
already  dealing  with  the  plaintiff  to  desist  from  further  doing  so,  and 
those  who  would  desire  to  do  so  from  carrying  out  their  wishes  by 
threats  of  non- employment  or  discharge.  In  so  doing  the  defendant 
would  not  only  control  their  own  will,  action  and  conduct,  but  for- 
cibly control  and  change  from  pure  motives  of  malice  the  choice 
and  will  of  others  through  fear  of  non -employment  or  discharge. 
This  will  and  power  of  choice,  both  the  plaintiff  and  the  parties 
themselves  are  entitled  to  have  left  free,  and  not  have  coerced,  in 
order  simply  to  work  the  former,  damage  and  injury. 

In  Longshore  Printing  and  Publishing  Company  vs.  Howell,  38 
Pacific  Reporter,  663,  the  court  said  '<  every  man  has  a  right  to  re- 
quire that  he  be  protected  in  his  property  rights,"  and  quotes 
approvingly  and  correctly  a  citation  to  the  effect  that  '*  the  labor 
and  skill  of  the  workman  or  the  professional  man — be  it  of  high  or 
low  degree — ^the  plant  of  a  manufacturer,  the  equipment  of  a  farmer, 
the  investments  of  commerce,  are  all  in  equal  sense  property." 

In  Delz  vs.  Winfree  et  al. ,  decided  by  the  Supreme  Court  of  Texas, 
16  Southwestern  Reporter,  112,  the  court  said:  ''Every  man  has  a 
right  to  use  the  fruits  and  advantages  of  his  own  enterprise,  skill 
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and  credit.  He  has  no  right  to  be  protected  against  competition, 
hat  he  has  the  right  to  be  protected  from  malicioas  and  wanton  in- 
terference, distnrbance  or  annoyance.  If  the  disturbance  or  loss 
come  as  a  result  of  competition,  or  the  exercise  of  like  rights  by 
others,  it  is  damnum  absque  injuria^  unless  some  superior  right,  by 
contract  or  otherwise,  is  interfered  with. 

^'  But  if  it  comes  from  merely  wanton  or  malicious  acts  of  others, 
without  the  justification  of  competition  or  service  of  any  interest  or 
lawful  purpose,  it  then  stands  upon  a  difPerent  footing." 

*'  In  the  case  at  bar  defendant  has  committed  the  error  of  enlarg- 
ing a  right  into  a  wrong,  and  applying  to  it  the  maxim  *^Neminem 
iadit  qui  Jure  suo  utttur." 

In  dealing  with  the  question  before  us,  we  could  entirely  disregard, 
-as  a  mere  incident  or  accident  of  the  case,  the  particular  instrumen- 
tality by  and  through  which  the  alleged  damage  and  injury  to  plain- 
tiif  was  infiicted.  If  it  was  accomplished  under  circumstances  such 
as  to  give  rise  to  legal  liability,  it  would  matter  little  whether  it  was 
through  the  power  and  infiuence  which  an  employer  can  bring  to 
bear  upon  the  conduct  and  actions  of  his  actual  or  prospective  em- 
ploy^ or  through  some  other  means. 

For  the  purposes  of  this  opinion/ we  have  taken  up  and  followed 
the  line  of  discussion  and  argumeht  adopted  and  presented  by  both 
«ides,  and  passed  upon  the  general  legal  proposition  advanced  by 
plaintiif  and  disputed  by  defendant,  without  subjecting  plaintiff's  pe- 
tition as  to  its  exact  language /and  arrangement  to  the  strictest  rules 
of  pleading.  From  that  standpoint  it  is  open  to  some  criticism,  but 
we  have  viewed  it  as  substi^tially  raising  the  issues  presented  in  the 
briefs.  / 

We  do  not  undertake  to  lay  down  any  general  ruie  by  which  should 
be  ascertained  and  tested  the  right  of  one  man  to  control  and  direct 
against  his  will  the  action  and  conduct  of  another  to  the  injury  and 
prejudice  of  third  persons  under  the  different  relatione  and  varying 
<;onditions  of  life.  We  do  not  mean  for  an  instant  to  say  that  de- 
fendants may  not,  on  the  trial  of  this  case  upon  the  merits,  justify 
any  conduct  which  they  may  have  pursued  in  respect  to  the  plaintiff. 
We  simply  say  that  the  whole  matter  should  be  thrown  open  to  in« 
quiry  and  investigation. 

In  the  case  of  Delz  vs.  Winfree,  cited  above,  counsel  laid  down  a 
proposition  which  the  court  said  might  be  conceded  as  correct,  to  the 
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effect  that  '*a  peraon  has  an  absolute  right  to  have  bnsiness  relations 
with  any  person  whomsoever,  whether  the  refusal  is  based  upon 
reason  or  is  the  result  of  whim,  caprice,  prejudice  or  malice,  and 
there  is  no  law  which  forces  a  man  to  part  with  his  title  to  his  prop- 
erty," but  it  declared  that  "the  privilege  here  asserted  must  be  lim- 
ited, however,  to  the  individual  action  of  the  party  who  asserts  the 
right.  It  is  not  equally  true  that  a  person  may  from  such  motives 
influence  another  person  to  do  the  same.  If  without  such  motive, 
the  cause  of  one  person's  interference  with  the  property  or  privilege 
of  another  is  to  serve  some  legitimate  right  or  interest  of  his  own, 
he  may  do  acts  himself,  or  cause  other  persons  to  do  them,  that  in- 
juriously affect  a  third  party  so  long  as  no  definite  legal  right  of  such 
third  party  is  violated.  In  the  case  of  Walker  vs.  Cronin,  107  Mass. 
562,  it  was  recognized  to  be  a  general  principle  that  "in  all  cases 
where  a  man  has  a  temporal  loss  or  damage  by  the  wrong  of  an- 
other, he  may  have  an  action  upon  the  case  to  be  repaired  in 
damages.  The  intentional  causing  of  such  loss  to  another  without 
justifiable  canse,  and  with  malicious  purpose  to  inflict  it,  is  of  itself 
a  wrong." 

We  are  of  the  opinion  that  the  exception  of  no  cause  of  action 
should  have  been  overruled  and  the  parties  should  have  been  made 
to  go  to  trial  on  the  merits.  It  is  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  is  annulled,  avoided  and  reversed, 
and  that  the  exception  of  no  cause  of  action  filed  by  the  defendant 
in  the  District  Oourt  be  and  the  same  is  hereby  overruled,  and  this 
canse  is  ordered  to  be  remanded  to  the  lower  court  for  further  pro- 
ceedings according  to  law. 


No.  11,715. 
Succession  of  Elizabeth  Bey. 


51  1548 

Where,  by  order  of  court,  a  suspensive  appeal  has  been  allowed  on  appellant's  j  47   219: 

fumisblng  bond  in  an  amount  fixed  by  the  court,  and  bond  has  been  furnished  Jq^     Sil 

accordingly,  it  will  not  be  dismissed  because  it  can  not  be  maintained  as    i~ 

a  saapensiTe  appeal.    Though  not  good  as  a  suspensive  it  stands  good  as  a  [m     441 

devolutive  appeal.  I  47    219! 

Where  a  Judgment  which  the  Supreme  Court  has  rendered  (in  which  It  has  passed  -^1— Z^J 
Qpon  all  the  issues  submitted  to  It)  has  become  final,  and  its  decree  has  been 
lent  down  to  the  court  in  which  the  Judgment  appealed  from  was  rendered,  the 
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cause  returns  under  the  jarisdfotion  of  the  latter  court  for  execution,  subject 
to  the  revision  and  supervision  of  the  Supreme  Court  as  to  that  execution. 
The  Supreme  Court  will  not  interfere  with  the  execution,  except  in  clear  cases 
of  oppression  or  injustice,  or  in  cases  of  inconsistency  with  Its  own  decree. 
.S.  When  the  District  Court  for  the  purposes  of  execution  acts  originally  upon  a 
question  not  covered  by  the  decree  of  the  Supreme  Court  which  involves  an 
amount  under  the  appellate  jurisdiction  of  the  Supreme  Court,  the  action  of 
the  District  Court  on  the  particular  issue  can  not  be  made  the  subject  of  a 
detached  special,  separate  appeal.  If  its  action  could  come  before  the  Su- 
preme Court  at  all  by  appeal,  it  would  have  to  be  on  a  subsequent  general  ap- 
peal, as  to  which  It  might  be  considered  an  Incident.  Ordinarily  the  control 
of  the  Supreme  Court  over  the  execution  of  its  final  judgments  would  not  be 
by  appeal,  but  through  other  remedies.    Lovelace  vs.  Taylor,  6  Bob.  93. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 

Dinkelapiel  &  Hart  for  Testamentary  Executor,  Appellant. 


Farrar^  Jonas  &  Kruttschnitt  for  Frank  Zengel,  Defendant  in  Rule, 
Appellee. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  On  June  7,  1893,  one  Henry  Shipman  presented 
a  petition  to  the  Civil  District  Court,  in  which  he  averred  that 
Elizabeth  Bey  had  died  in  the  parish  of  Orleans,  leaving  a  nuncupa- 
tive will  by  public  act,  in  which  he  was  appointed  testamentary  ex- 
ecutor, and  praying  that  the  said  will  be  probated  and  ordered  to  be 
executed. 

Prior  to  this  action  the  court,  at  the  instance  of  the  public  admin- 
istrator of  the  parish  of  Orleans,  had  appointed  Frank  Zengel  attor- 
ney of  the  absent  heirs  of  Elizabeth  Bey,  upon  the  assumption  that 
she  had  died  intestate  and  with  heirs  all  absent  from  the  State. 
When  Shipman' 8  application  was  made  for  the  probate  of  the  will, 
the  court  ordered  that  the  attorney  of  absent  heirs  be  notified  to 
show  cause,  if  any  he  had,  why  the  instrument  should  not  be  pro- 
bated as  prayed  for.  The  attorney  appeared  und  opposed  the 
recognition  of  the  act  as  a  will  of  the  deceased,  on  the  ground  that 
she  was  insane  at  the  time  it  was  made.  Before  the  issue  thus  made 
went  to  trial  several  parties  were  recognized  as  legal  heirs  of  Miss 
Bey,  and  permitted  to  intervene  and  adopt  the  opposition  of  the 
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attorneys  of  the  absent  heirs,  whil3  others  (Henry  Shipman  among 
the  number),  as  legatees,  became  intervenors  with  leave  of  the 
court  in  support  of  the  application  for  probate. 

After  evidence  adduced,  the  District  Court  sustained  the  ground 
advanced  in  the  opposition,  that  Elizabeth  Bey  was  insane  at  the 
time  of  the  execution  of  the  act,  and  rejected  the  will  and  applica- 
tion for  probate. 

An  appeal  was  granted  from  this  judgment. 

Shipman  subsequently  furnished  an  appeal  bond  as  testamentary 
ezecntor  of  the  succession,  and  this  court  rendered  judgment  in  the 
matter  of  the  appeal  reversing  the  judgment  of  the  District  Oourt — 
and  recognizing  as  valid  the  rejected  will.  The  courts  farther 
ordered  ''  that  opponents  pay  the  costs  of  both  courts." 

After  this  judgment  became  final,  four  separate  rules  were  taken 
in  the  District  Court  in  the  name  of  Henry  Shipman,  as  testamentary 
executor. 

The  first  was  directed  against  Frank  Zengel  (the  person  who  had 
been  appointed  attorney  of  absent  heirs) . 

The  second  against  J.  B.  Vinet,  the  public  administrator  for  the 
parish  of  Orleans. 

The  third  against  Anna  Maria  Christina  Bey  and  Johann  Albert 
Schweim,  her  husband;  Reimer  Henrick  Reimers,  Bettie  Bey 
and  WDliam  Hoflner,  her  husband  (all.  absentees,  represented  by  H. 
F.  Klumpp) ,  Simon  Johanes  Reimers,  also  an  absentee,  represented 
by  James  Jones  (the  above  named  parties  being  legal  heirs  of  Eliza- 
beth Bey) ,  and  against  H.  F.  Klumpp  personally. 

In  these  three  rules  it  was  suggested  that  by  the  judgment  of  this 
court  above  mentioned  the  '<  opponents  "  had  been  ordered  to  pay 
costs  in  both  courts ;  that  all  these  difiPerent  parties  were  opponents 
jnthe  litigation  except  H.  F.  Klumpp  individually — that  they  fell 
nnder  the  terms  of  the  judgment — that  Klumpp,  individually,  was 
liable,  as  he  opposed  and  prevented  the  original  probate  of  the  will , 
and  that  the  costs  amounted  to  seven  hundred  and  forty-seven  dol- 
lars and  forty -five  cents.  On  these  recitals,  the  court  was  prayed  to 
role  these  different  parties  to  show  cause  why  judgment  should  not 
be  rendered  against  each  of  them  for  the  said  amount  for  costs.  On 
the  trial  of  the  first  two  rules,  judgment  was  rendered  in  favor  of 
Zengel  and  Vinet.  On  the  trial  of  the  third  rule,  judgment  was  ren- 
dered in  favor  of  Klumpp  individually  and  of  Simon  Johanes  Reimers, 
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but  against  Johann  Albert  Schweim  and  wife,  Reimer  Henrich 
Reimers  and  Wilbelm  Hoffner  and  bis  wife. 

From  tbese  judgments  in  favor  of  Zengal- Vinet  and  Klumpp  indi- 
yldually,  Shipman  appealed. 

The  fourth  rule  was  directed  against  H.  F.  Klumpp.  In  the  rule 
it  was  suggested  that  H.  F.  Klumpp  had  failed  and  refused  to  turn 
over  to  mover  (Shipman,  executor)  the  funds  and  property  of  this 
estate  which  are  or  have  been  in  his  possession  and  has  failed  and 
refused  to  furnish  to  mover  a  proper  account,  the  only  account 
furnished  containing  illegal  and  excessive  charges  and  payments  not 
authorized  by  this  court.  That  Klumpp  claims  to  have  disposed  of 
certain  property  of  this  estate  which  he  was  without  right,  authority 
or  power  to  do,  and  having  funds  of  this  estate  in  his  hands  he  failed 
to  pay  the  State  taxes  on  property  of  this  estate,  and  mover  was 
compelled  to  pay  interest  and  penalties  on  same  amounting  to  five 
dollars  and  fifty -two  cents.  In  view  of  these  premises  mover 
prayed  that  it  be  ordered  by  the  court  that  H.  F.  Klampp  show 
cause  why  he  should  not  be  punished  for  contempt  of  court,  why  a 
writ  of  diatringaa  according  to  law  should  not  issue  against  him,  and 
why  he  should  not  be  charged  with  said  penalties  and  interest  on  said 
taxes,  and  with  interest  on  the  moneys  in  his  hands  sls  testamentary 
executor  of  this  estate,  and  why  such  other  orders  should  not  be 
issued  in  the  premises  as  may  be  necessary  to  secure  the  rights  of 
the  legatees  of  deceased  in  this  State  and  for  general  relief. 

The  rule  having  been  ordered  and  tried,  the  District  Oourt  decreed 
that  it  be  maintained,  in  so  far  as  to  order  H.  F.  Klumpp  to  turn 
over  to  petitioner  in  rule  the  funds  of  the  succession  of  Bey  now  in 
his  hands  less  his  commission  of  sixty -four  dollars  and  fifty- seven 
cents,  and  less  the  fees  of  his  attorneys,  one  hundred  and  fifty  dol- 
lars ($150),  being  a  total  of  eighteen  hundred  and  thirty -five  dollars 
and  seventy- nine  cents  to  be  turned  over  to  him,  and  in  all  other 
respects  the  same  is  rejected. 

From  this  judgment  Shipman,  as  testamentary  executor,  has  ap- 
pealed. 

Motions  to  ^^  dismiss  the  appeal"  have  been  filed  in  this  court  on 
behalf  of  Vinet,  public  adminUtratorj  and  of  Frank  Zengel,  on  the 
grounds — 

1.  That  the  transcript  does  not  contain  all  the  testimony  adduced 
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on  the  trial  of  this  proceeding  in  the  lower  court,  and  is  incomplete 
and  defective  on  its  face. 

2.  The  certificate  of  the  clerk  to  the 'correctness  and  completeness 
of  the  transcript  is  insnflScient,  incorrect  and  not  such  as  the  law 
requires. 

3.  Want  of  jurisdiction  ratume  materia^  as  the  amonnt  at  issne  is 
less  than  two  thousand  dollars. 

4.  That  the  suspensive  appeal  herein  taken  was  not  asked  for  in 
time,  as  it  was  not  taken  within  ten  days  after  the  judgment  ap- 
pealed from  was  signed. 

No  motion  to  dismiss  has  been  filed  on  behalf  of  Klumpp. 

It  is  contended  on  behalf  of  the  appellant  that  the  fourth  ground 
of  dismissal  is  disposed  of  by  the  decision  of  this  court  in  the  matter 
of  the  Succession  of  Keller,  89  An.  579;  also  ^'  that  the  proceedings 
in  the  rules  were  taken  in  execution  of  a  decree  of  the  Supreme 
Court,  in  a  case  m  which  that  court  alone  had  jurisdiction,  and  that 
all  collateral  matters  growing  out  of  that  judgment  must  necessarily 
be  passed  upon  by  this  court.  That  the  succession  is  in  course  of 
administration,  and  its  assets  largely  exceed  the  sum  of  two  thou- 
sand dollars.  That  the  proceeding  for  the  taxing  of  costs  is  a  neces- 
sary incident  to  the  original  appeal  and,  of  course,  must  follow  that 
appeal  as  to  jurisdiction." 

The  appeal  can  not  be  dismissed  on  the  fourth  ground  stated.  The 
amount  of  the  bond  was  fixed  by  the  District  Oourt,  and  the  appeal, 
if  not  good  as  a  suspensive  appeal,  stands  good  as  a  devolutive  ap- 
peal. 

The  third  ground  for  dismissal  is  well  taken.  The  judgment  ren- 
dered by  this  court  in  the  matter  of  the  probate  of  the  will  of  Miss 
Bey  was  a  final  one  and  covered  all  the  points  presented  to  the  court 
for  adjudication.  When  it  became  final  our  decree  was  sent  back, 
and  the  case  returned  into  and  under  the  jurisdiction  of  the  Civil 
District  Court  for  execution,  subject  to  the  revision  and  supervision 
of  this  court  as  to  that  execution.  Code  of  Practice,  617 ;  Holstein 
vs.  Henderson,  6  New  Series,  276.  It  is  for  the  District  Court  to 
regulate  the  mode  of  execution,  and  this  court  will  not  interfere  ex- 
cept in  clear  cases  of  injustice,  oppression  or  in  cases  of  inconsist- 
ency with  our  own  decree.  Compton  vs.  Airial,  9  An.  496.  When 
the  District  Court  for  the  purpose  of  execution  acts  originally  upon 
a  question  not  covered  by  our  final  judgment,  and  the  question  at 
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issae  mvolves  an  amount  under  the  appellate  jurisdiction  of  this 
court,  the  action  of  the  District  Court  on  the  particular  point  can  not 
be  made  the  subject  of  a  detached,  special  and  separate  appeal.  If 
the  question  could  come  before  us  at  all  by  and  through  an  appeal  it 
would  have  to  come  before  us  on  a  subsequent  general  appeal,  of 
which  it  might  be  considered  an  incident. 

Ordinarily  our  control  over  the  execution  of  final  judgments  ren- 
dered by  us  would  not  be  by  an  appeal,  but  through  other  remedies. 
Murphy  vs.  Murphy,  46  An.  1482 ;  Lovelace  vs.  Taylor,  6  Rob.  93. 

The  case  of  the  Whitney  Iron  Works  vs.  Reuss,  40  An.  112,  has 
attracted  our  attention,  but  It  is  not  similar  to  the  present  one.  The 
main  case  there  was  still  open  when  the  appeal  from  the  action  of 
the  District  Court  upon  the  rule  for  taxing  costs  was  brought  before 
us. 

We  are  of  the  opinion  that  the  motions  to  dismiss  filed  on  behalf 
of  Zengel  and  Vinet  are  well  grounded  and  must  be  maintained,  and 
the  appeals  as  to  them  are  hereby  dismissed. 

Though  no  motion  has  been  made  on  behalf  of  Klumpp  to  dismiss 
the  appeal  from  the  judgment  rendered  in  his  fa\or  on  the  rule 
against  him  to  tax  costs,  we  musk  for  the  same  reasons  dismiss  the 
appeal  taken  as  to  him  ex  officio. 

We  are  inclined  to  think  that  the  appeal  from  the  action  taken  by 
the  District  Court  on  the  rule  which  we  have  referred  to  as  the 
fourth  rule  should  also  be  dismissed,  but  as  the  issues  raised  were 
not  covered  by  our  decree  in  the  matter  of  the  probate  of  the  will 
and  no  motion  to  dismiss  has  been  filed,  and  appellant  has  not  been 
heard,  we  prefer  to  leave  the  matter  open  for  future  discussion  and 
determination. 

For  the  reasons  herein  assigned  the  appeal  taken  from  the  judg- 
ment of  the  District  Court  in  favor  of  H.  F.  Klumpp  in  the  matter 
of  the  rule  against  Anna  Maria  Christina  Bey  and  her  husband,  Bet- 
tie  Bey  and  Wilhelm  Hoff ner,  her  husband ;  Reimer  Henrich  Reimers, 
Simon  Johannes  Reimers  and  H.  F.  Klumpp  to  charge  them  with 
costs  is  hereby  dismissed. 

Rehearing  refused. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  226 

Whftcomb  vs.  Railroad  Co. 

No.  11,611. 

John  Whitcomb   vs.   Louisville  &   Nabhvillb  Railroad 

Company. 

The  proof  disclosing  that  a  small  boy  had  approached  a  train,  Just  at  the  moment 
it  was  about  to  come  to  a  halt,  and  was  standing  so  close  to  one  of  the  steps  of 
the  car  that  a  forward  movement  of  the  train  brought  it  in  contact  with  a  basket 
on  his  arm,  pulled  him  down,  and  caused  his  leg  to  be  run  over  and  broken,  a 
case  of  negligence  Is  not  made  out  against  the  railroad  company. 

There  being  no  contractual,  or  even  ^uoxi-contractual  relations  between  the  par- 
ties, and  the  operatives  and  employes  of  the  company  being  unaware  of  the 
presence  of  the  boy,  the  occurrence  must  be  regarded  as  an  unfortunate  acci- 
dent for  which  the  defendant  Is  not  liable  lu  damages. 

A  PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
^    Rightor,  J. 


Morris  Marks  and  A.  JET.  Leonard  for  Plaintiff,  Appellant,  cite  61 
Mich.  601;  47  Am.  Rep.  696;  18  Am.  and  Eng.  R.  R.  Cafies,  29; 
64  Texas,  261;  63  Am.  Rep.  766. 


Denegre  &  Denegre  for  Defendant,  Appellee. 


The  opinion  of  the  coort  was  delivered  by 

Watkins,  J.  This  action  is  for  thirty-five  thousand  dollars  dam- 
ages sustained  by  the  ten-year-old  son  of  the  petitioner,  by  reason 
of  BeriooB  injuries  inflicted  upon  him  by  the  defendant,  through  the 
gross  carelessness  and  neglect  of  its  officers,  agents  and  employes. 

The  case  was  submitted  to  and  tried  by  the  judge  of  the  court  be- 
low, and  decided  in  favor  of  the  defendant,  and  the  plaintiff  has 
appealed. 

The  plaintiff's  averments  are,  substantially,  that  on  the  6th  of 
September,  1892,  one  of  the  trains  of  the  defendant,  which  was  used 
and  employed  in  operating  what  is  commonly  known  as  the  Pont- 
chartrain  Railroad,  between  Milneburg  and  the  city  of  New  Orleans, 
"stopped  near  the  depot  or  station  of  said  road,  on  Elysian  Fields 
street  of  said  city,  near  the  river,  (where)  it  was  usual  and  custom- 
ary, when  the  train  was  so  stopped,  to  detach  the  locomotive  from 
the  cars,  to  run  the  locomotive  some  distance  from  there,  and  to 
leave  (them)  stationary  for  some  time."  That  John  Whitcomb,  Jr., 
who  was  crossing  Elysian  Fields  street,  on  his  way  to  his  father's 
15 
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place  of  residence,  at  or  nearly  aboat  the  time  when  the  train  was  so 
stopped — ^who  knew  the  locomotive  would,  in  the  usual  course  of 
things,  be  detached  from  said  cars,  leaving  them  stationary,  and 
who,  therefore,  did  not  and  could  not  reasonably  anticipate  any 
danger  to  himself  from  so  doing,  stopped,  as  he  was  crossing  said 
street  on  his  way  home,  and  stood  near  to  one  of  the  cars  of  said  train. 
That  the  engineer,  conductor  and  other  officers  and  employes  of  said 
company  intended  and  attempted  to  detach  the  said  locomotive  from 
said  (train),  and  to  leave  the  cars  standing;  but,  through  groas 
carelessness  and  neglect,  failed  to  detach  the  locomotive  from  the 
cars,  and,  without  whistling,  ringing  the  bell,  or  giving  any  signal^ 
put  the  locomotive  in  motion,  which,  moving  off,  carried  with  it,  un- 
expectedly to  the  said  John  Whitcomb,  Jr.,  the  cars  of  said  train, 
which  (by)  moving,  struck  him,  the  said  John  Whitcomb,  Jr.,  and 
threw  him  to  the  ground,  he  falling  so  (that)  the  wheel  of  one  of  the 
cars  ran  over  his  leg,  or  struck  same  so  as  to  break  the  bone 
thereof." 

The  follows  the  general  averment,  that  the  injury  thus  inflicted 
occasioned  the  plaintiff 's  son  gpreat  pain  and  suffering,  necessitated 
the  employment  of  skilful  physicians  in  order  to  save  his  life,  and 
resulted  in  his  being  sent  to  the  Oharlty  Hospital,  where  his  broken 
leg  was  first  amputated  just  below  the  knee,  and  subsequently  just 
above  the  knee — requiring  constant  and  prolonged  nursing,  atten- 
tion and  care  for  a  period  of  several  months. 

That,  as  the  result  of  the  injury  inflicted,  John  Whitcomb,  Jr.,  is 
permanently  disabled,  thus  engendering  great  expense  in  his  main- 
tenance, and  subsequent  deprivation  of  his  services  to  his  parents, 
and  on  that  account  claim  is  made  for  five  thousand  dollars. 

That  John  Whitcomb,  Jr.'s  mother — petitioner's  wife — ^was,  as  the 
result  of  said  injuries  to  her  son,  subjected  to  great  trouble,  anxiety 
and  mental  suffering,  and  was  thereby  damaged  in  the  sum  of  five 
thousand  dollars. 

That  said  John  Whitcomb,  Jr.,  has  personally  suffered  damages  to 
the  extent  of  twenty -five  thousand  dollars. 

This  is  the  plaintiff's  case. 

The  defendant  flrst  excepted  on  the  ground  that  the  plaintiff's 
petition  disclosed  no  csuse  of  action,  but  same  having  been  over- 
ruled it  filed  an  answer. 

The  answer  is  a  general  denial,  coupled  with  an  averment  that  '*  if 
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plaintiff's  (son)  was  injured,  his  injuries  were  the  result  of  bis  own 
neglifi^ence  and  carelessness,"  and  that  jodgment  should  go  against 
him. 

We  subjoin  the  *'  statement  of  the  case ''  that  is  furnished  to  the 
court  in  plaintiff's  brief,  viz. : 

"  It  is  and  always  has  been  the  custom  of  defendant  company  to 
nm  its  trains  from  the  lake  to  a  point  on  Elysian  Fields  street,  near 
the  station  or  depot  between  Ohartres  and  Royal  streets,  and  there 
stop.  The  locomotive  is  immediately  detached  from  the  train  of  cars 
and  moves  off,  leaving  the  cars  stationary.  This  custom  was  well 
known  to  the  child  of  plaintiff,  who  lived  for  some  time  near  and  in 
Bight  of  the  place  where  the  train  so  stopped.  On  the  6th  day  of 
September,  1892,  about  12:30  p.  m.,  John  Whitcomb,  Jr.,  was  sent 
by  his  mother  to  a  grocery  store,  on  the  down  town  side  of  Elysian 
Fields  street,  to  get  some  ham  and  some  claret  for  his  father^s 
lunch.  The  boy  carrying  a  basket  went  to  the  grocery,  got  some 
ham,  which  he  put  in  the  basket,  and  a  bottle  of  claret,  and  started 
back  home  carrying  the  basket  on  his  right  arm  and  the  bottle  in  hi& 
left  hand.  On  his  way  back,  after  crossing  Elysian  Fields  street  he 
noticed  that  a  train  was  coming  in  from  the  lake.  His  father  had 
some  days  before  told  the  boy  that  he  would  take  him  (the  boy)  to 
the  lake  fishing,  and  told  the  boy  to  find  out  from  a  fisherman  named 
Manael  whether  the  fish  were  biting  at  the  lake.  As  this  was  a  mat- 
ter in  which  Johnny,  like  all  boys,  felt  a  deep.interest,  he  determined 
to  see  if  Manuel  was  on  that  train,  so  he  sat  on  a  float  standing  in 
the  street  in  front  of  a  blacksmith's  shop  and  opposite  the  point 
where  the  train  usually  stopped,  and  about  six  feet  from  that  pointy 
nntil  the  train  arrived. 

'*  The  train,  composed  of  a  locomotive  and  three  cars,  arrived  and 
stopped.  The  boy,  stUl  carrying  the  basket  on  his  right  arm  and  the 
bottle  of  wine  in  his  left  hand,  went  from  the  float  to  the  train,*  a 
distance  of  only  six  feet,  and  stood  near  the  front  platform  of  the 
last  car,  looking  to  see  if  Manuel  was  on  the  train,  when  suddenly 
and  without  any  warning  the  car,  with  a  sudden  jerk,  was  put  in  mo- 
tion, the  step  caught  the  basket  on  the  boy's  arm  and  threw  him 
do«n,  so  that  the  wheel  of  the  last  car  ran  over  his  leg,  breaking  and 
crashing  the  bone,  and  almost  bevering  his  foot  from  his  leg." 

On  this  hypothesis  counsel  for  plaintiff  claim  that  ^^  when  the 
train  stopped,  the  brakeman  erroneously  supposed  that  he  had  de- 
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tached  the  locomotive  from  the  train  and  gave  the  signal  to  the 
engineer,  who  started  the  locomotive,  which,  not  being  detached 
from  the  train,  gave  a  sudden  jerk  to  the  cars,  and  palled  them 
along  the  track  a  distance  of  more  than  ten  feet,  when  the  locomo- 
tive was  stopped  again." 

This  statement  is,  substantially,  sworn  to  by  the  wounded  boy, 
and  his  testimony  is  corroborated  by  three  other  of  the  plaintitf 'b 
witnesses. 

One  of  them  says:  '<!  was  standing  at  the  corner  of  Royal  and 
Elysian  Fields  streets,  and  Johnny  Whltcomb  was  standing  right  by 
the  car,  and  the  car  made  a  start  and  knocked  him  down.  Then 
after  he  fell  I  went  over  there  to  see  what  was  the  matter,  and  when 
they  took  him  from  under  the  cars  he  had  his  leg  broken,  and  tbey 
took  him  across  the  street  to  the  steps,  and  I  went  over  there 
to  look  at  him.     This  is  all  I  know  about  it." 

John  Whitcomb's  statement  is  as  follows: 

'*  I  was  standing  on  Elysian  Fields  street.  When  the  train 
had  stopped  I  went  there  to  look  for  Mr.  Manuel,  but  the 
train  started   off  and  knocked   me   down." 

Again : 

'*I  had  been  sitting  on  a  float,  and  had  just  got  down  in  front 
of  the  train  after  it  stopped  between  Royal  and  Chartres  streets, 
and  I  was  looking  for  a  man  named  Manuel,  because  my  father 
had  told  me  to  ask  him  if  the  flsh  were  biting  at  the  lake.  The 
train  had  stopped  then,  but  it  started  off  again  without  giving  any 
warning  and  knocked  me  down." 

Again : 

'*  I  was  sitting  on  a  float  and  got  off  the  float  after  the  train  had 
stopped.  *  *  *  It  was  right  in  front  of  the  wheelwright's  shop  on 
Elysian  Fields  street,  between  Chartres  and  Royal  streets.  •  *  • 
About  six  feet  from  the  train.  *  *  *  i  ^^s  standing  by  the  train 
after  it  had  stopped,  and  when  it  started  the  step  caught  my  basket 
and  threw  me  down.  *  *  *  j  y^g^  looking  at  the  train ;  looking 
to  see  if  Mr.  Manuel  was  getting  off  the  train.  *  *  *  It  was  the 
first  step  of  the  last  coach." 

Accepting  this  plain,  intelligent  statement  of  the  injured  boy,  and 
it  is  evident  to  our  minds  that  a  case  for  damages  is  not  made  out 
against  the  defendant. 

There  were  no  contractual  or  even  giuMi- contractual  relations  be- 
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tween  the  injiired  boy  and  the  defendant.  Nor  do  we  think  it  can 
be  said  that  he  was  a  trespasser  on  defendant's  track. 

He  had  evidently  awaited  the  arrival  of  the  train  for  the  purpose 
of  seeing  his  friend,  and  when  the  train  had  arrived  and  temporarily 
halted,  he  dismounted  from  the  float  where  he  had  been  sitting  and 
walked  toward  it  for  the  purpose  of  seeing  if  he  had  come  in  from 
the  Lake.  In  doing  so  he  ventured  too  near  the  step,  and  by  the 
BQdden  and  unexpected  forward  movement  of  the  train  he  was 
knocked  down  and  his  leg  run  over  and  crushed  by  ooe  of  the  car 
wheels,  the  step  having  come  in  contact  with  his  basket  and  pulled 
him  down. 

Under  these  circumstances  the  defendant  was  guilty  of  no  fault,  as 
the  boy's  presence  in  the  close  vicinity  of  the  cars  was  unknown  to 
any  of  its  employes. 

The  contention  of  the  defendant's  counsel  and  the  tendency  of  its 
proof  is  to  the  effect  that  in  fact  the  train  had  not  completely  come 
to  a  halt  at  the  time  of  the  accident ;  and  the  declaration  of  the  en- 
gineer operating  the  train  is  that  the  locomotive  was  clearly  and 
completely  uncoupled  from  the  train  after  it  came  to  a  halt,  and  that 
there  was  no  hitch  or  after- movement  of  the  train  for  the  cause  as- 
signed. 

We  regard  the  occurrence  as  an  unfortunate  accident,  for  which 
the  defendant  is  not  responsible. 

Judgment  affirmed. 

Rehearing  refused. 


No.   11,722. 
State  ex  rel.  Mbs.  F.  E.  Noble  et  al.  vs.  Fbed.  D.  King,  Judqb. 

Defendants  presentiDg,  in  executory  proceedings,  a  sworn  answer,  alleging  a  pre- 
rloas  settlement  of  the  mortgage  indebtedness,  and  demanding  an  injunction 
restraining  sale  proceedings  without  bond,  will  not  be  entitled  to  that  relief 
if  there  are  exhibits  accompanying  same  which  make  an  exactly  contrary 
showing. 

A  PPLIOATION  for  a  Writ  of  CerHoran. 
ThonMS  F.  Maker  for  Relatrices. 


Charles  J.  Theard  for  Respondent. 


280  SUPREME  COURT  OF  LOUISIANA. 

State  ex  rel.  Noble  et  al.  ts.  Judge. 

Application  fob  Obbtiorabi. 

The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  The  relatrices  are  defendants  in  executory  proceed- 
ings in  the  respondent's  coart— -Division  <<B"  of  the  Civil  District 
Oourt,  parish  of  Orleans — entitled  Southern  Building  and  Loan  Asso- 
ciation vs.  Mrs.  F.  E.  Noble  and  Mrs.  C.  S.  Garbanatti,  wherein 
plaintiff  is  seeking  the  foreclosure  of  a  vendor's  mortgage  on  de- 
fendant's property. 

The  petitioners  aver  that  they  appeared  and  filed  an  answer  in 
said  executory  proceedings,  in  keeping  with  the  terms  and  pro- 
visions of  Code  of  Practice  739,  and  in  compliance  with  the  require- 
ments of  Code  of  Practice  738  applied  to  the  respondent  for  an  in- 
junction, without  bond,  to  suspend  further  sale  proceedings,  but  be 
disregarded  the  aforesaid  answer,  refused  the  injunction  and  allowed 
the  proceedings^  proceed  to  sale,  and  adjudication  of  the  property 
to  the  plaintiff  in  the  writ,  in  'plain  and  lyanifest  disregard  of  the 
petitioners'  legal  rights  in  the  premises. 

Alleging  that  plaintiffs'  domicile  is  in  Knoxville,  Tenn.,  and  with- 
out any  domicile  in  the  State  of  Louisiana  at  which  the  corporation 
can  be  sued,  and  that,  consequently,  petitioners  are  without  an  ef- 
fective remedy  by  appeal,  they  allege  that  certiorari  is  their  only 
available  and  effective  remedy  for  a  review  of  the  alleged  arbitrary 
exercise  of  authority  on  the  part  of  the  respondent. 

Their  prayer  is  for  the  production  in  this  court  of  a  certified  copy 
of  the  original  record,  in  the  seizure  and  sale  proceedings,  for  ex- 
amination and  review  by  this  court,  and  that  when  examined  and 
considered,  we  shall  decree  all  proceeding  had  therein  after  the  date 
of  filing  answer  and  request  for  an  injnnctk>n  absolutely  null  and 
void,  and  for  further  relief  according  to  law. 

The  respondent  returns  that  when  first  applied  to  in  his  chambers, 
by  counsel  for  the  defendants  in  the  executory  proceedings  for  an 
injunction,  he  readily  consented  to  grant  them  the  requisite  order 
upon  their  furnishing  bond,  but  he  refused  to  give  bond,  demanding 
same  without  bond. 

That  immediately  afterward  he  <<  took  up  all  the  papers  in  the 
case  and  examined  the  entire  record  with  the  utmost  care."  That 
he  ''sent  for  the  plaintiffs'  attorney  and  heard  his  statement  of 
facts."  That  *'  after  the  most  careful  examination  of  the  papers," 
he  refused  to  grant  an  order  of  injunction  without  bond. 
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Instead  of  certified  copies,  the  respondent  has  sent  the  original 
lecords  along  with  his  return  and  they  are  now  before  ns. 

Even  conceding  that,  under  the  facts  thns  famished,  certiorari  is 
petitioners'  only  remedy,  they  are  without  any  claim  to  relief. 

While  it  is  true  that  petitioners,  as  defendants  in  the  aforesaid  ex- 
ecutory proceedings,  did  comply  with  the  requirements  of  Oode  of 
Practice  788  and  739,  by  filing  a  sworn  answer  thereto  t j  the  effect 
that,  in  the  months  of  February  and  April,  1894,  they  had  ^'settled 
ftU  claims  of  the  Southern  Loan  and  Building  Association,"  yet,  in 
confirmation  of  that  statement,  they  annex  to  and  make  parts  of 
their  answer  certain  exhibits,  which  make  an  exactly  contrary  show- 
ing. 

One  of  the  exhibits  is  an  agreement  entered  into  between  the  loan 
company  and  petitioners  on  the  15th  of  February,  1894,  to  the  effect 
that,  whereas  the  former  holds  a  lien  on  the  property  of  the  latter 
seeming  a  debt  of  two  thousand  five  hundred  dollars  with  interest, 
fines,  premiums,  etc. ;  and  that  the  petitioners  were  at  the  time  in 
arrears  for  more  than  six  months  in  the  payment  of  dues,  interest 
and  premiums,  etc. ;  and  that,  on  that  account,  the  property  was 
nibjeot  to  be  sold  by  said  association ;  the  company  consented  and 
agreed  to  extend  the  time  of  payment  until  the  20th  of  March,  1894. 

The  other  exhibit  is  an  act  of  sale  at  auction  and  an  adjudication 
of  the  property  to  the  loan  company. 

If  these  exhibits  prove  settlement  they  also  prove  the  indebted- 
ness of  petitioners,  and  a  sale  in  default  of  their  making  payment  at 
end  of  the  delay. 

By  the  same  instruments  whereby  proof  is  made  of  settlement,  it 
is  also  made  of  the  alienation  of  their  property. 

In  either  event  their  answer  is  altogether  unavailing,  and  their 
right  to  an  order  of  injunction  without  bond  is  negatived. 

The  respondent,  in  our  opinion,  correctly  refused  to  grant  the 
preliminary  order  requested  at  his  hands,  and  petitioners  have  not 
made  good  their  claim  to  relief. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  order  be 
4et  aside,  and  the  petitioners'  demand  be  refused  at  their  cost. 

Rehearing  refused. 


HI    768 
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No.  11,604. 


47  S82  Mrs.  Masy  Cobinnb  Warrbn  Flbitab,  Wifb   of  Francois   B. 


Flbitas,  vs.  Jules  Merauz. 

The  final  Jadgment  of  a  court  of  competent  Jurisdiction  Is  ret  judicata  between  the 
parties,  their  priyfes,  assigns  or  avanU  cautcM. 

A  mortgage  containing  the  pact  de  non  cUienando  may  be  foreclosed  against  the 
mortgaged  property  without  making  a  subsequent  purchaser  of  the  mortgaged 
property  a  party  defendant. 

In  a  petitory  action  where  the  plaintiff's  title  rests  on  a  Judgment,  the  defendant 
can  attack  the  same.  After  a  final  Judgment  has  been  rendered,  it  is  too  late,  in 
subsequent  litigation  between  the  parties  to  the  original  »uit,  to  supply  omis- 
sions of  evidence  and  pleas  which  should  ihave  been  urged  in  the  first  Instance. 

Wheu  a  case  is  transferred  to  the  United  States  courts  from  the  State  courts  on  the 
ground  of  non-residence  in  the  State,  it  is  accepted  as  it  stood  on  the  docket  of 
the  court  from  which  it  was  removed,  and  the  Federal  Court  has  Jurisdiction 
to  pass  upon  the  Issues  raised  in  the  pleadings. 

APPEAL  from  the  Twenty -second  District  Court,  Parish   of  St. 
Bernard.    Livaudais^  J, 


Statement  of  Facts. 

This  is  a  petitory  action  in  which  plaintiff  claims  to  be  declared  the 
owner  of  certain  property  described  in  her  petition. 

The  facts  are : 

The  plaintiff,  when  she  married  her  husband,  received  from  her 
parents  the  sum  of  twenty  thousand  dollars,  by  virtue  of  the  mar- 
riage contract.  Her  legal  mortgage  was  placed  on  record  in  the 
parish  of  St.  Bernard.  The  husband  went  into  bankruptcy  in  1876, 
but  did  not  place  the  wife's  debt  on  his  schedule.  On  the  25th 
April,  1877,  the  husband  obtained  his  discharge  from  the  bankrupt 
court  for  the  Eastern  District  of  Louisiana.  On  the  same  day  the  legal 
mortgage  of  the  wife  was  canceled  on  the  records  of  the  mortgage 
office  in  St.  Bernard  parish  by  virtue  of  a  judgment  of  the  United 
States  Circuit  Court.  Two  days  after  his  discharge  in  bankruptcy 
F.  B.  Fleitas,  the  husband,  purchased  the  Oorinne  plantation,  sita- 
ated  in  the  parish  of  St.  Bernard,  and  some  five  years  after  this  par** 
chase  he  acquired  the  Myrtle  Grove  plantation  in  the  same  parish. 
These  two  plantations  were  mortgaged  by  the  husband  to  Gilbert  M. 
Richardson  for  sixty -three  thousand  dollars,  and  the  mortgage  was 
duly  recorded  in  the  parish  of  St.  Bernard  on  the  20th  day  of  May, 
1884. 
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After  the  execution  of  this  mortgage  the  plaintiff's  wife  instituted 
suit  against  her  husband  for  separation  of  property,  and  a  dissolution 
of  the  community.  In  this  suit  there  was  judgment  in  her  favor  on 
the  10th  September,  1887,  and  also  the  recognition  of  her  claim  and 
legal  mortgage  for  twenty  thousand  dollars.  Under  her  judgment 
the  two  plantations  were  seized  and  sold,  and  the  wife  became  the 
porchaser.  On  the  30th  December  following,  the  plaintiff  instituted 
a  petitory  action  against  W.  F.  Mellen,  Gilbert  M.  Richardson  et  als. 
for  the  plantations,  and  this  suit  was  accompanied  by  an  injunction 
restraining  Richardson  ftom  executing  his  mortgage  on  the  planta- 
tions. This  suit  was  removed  by  defendants  to  the  United  States 
Circuit  Court  for  the  Eastern  District  of  Louisiana.  In  that  suit,  the 
wife  bases  her  demand  upon  the  judgment  in  her  favor,  in  the  suit 
against  her  husband  for  separation  of  property,  and  reiterates  the 
allegations  therein  made.  The  validity  of  her  legal  mortgage  is 
asserted,  and  the  discharge  of  the  bankrupt  husband  from  his  in- 
debtedness to  her  denied  on  the  gnrounds  that  she  was  not  separate 
in  property  from  her  husband  at  the  time  the  assignment  in  bank- 
ruptcy was  made ;  that  the  recordation  of  her  mortgage  operated 
not  in  prsBsenti  but  in  future,  and  that  said  mortgaged  debt  was 
fiduciary  in  character,  and  not  provable  in  bankruptcy.  That  she 
had  never  given  her  consent  to  the  erasure  and  cancellation  of  her 
legal  mortgage.  The  prayer  of  her  petition  was  to  have  full  and 
complete  title  to  the  two  plantations  purchased  by  her  in  satisfaction 
of^er  legal  mortgage,  and  for  the  perpetuation  of  the  injunction. 

The  defendant's  answer  denied  the  existence  of  the  claim  and 
legal  mortgage  of  the  wife,  averring  their  cancellation  by  the  dis- 
charge in  bankruptcy,  charged  the  judgment  of  separation  with 
being  fraudulent  and  collusive,  and  alleged  the  mortgage  of  Gilbert 
M.  Richardson  to  be  the  first  mortgage  on  the  property,  unaffected 
by  the  sheriff's  sale  to  the  plaintiff. 

The  decree  of  the  United  States  Oourt  rendered  June  12,  1889, 
dismissed  the  suit  of  the  plaintiff,*  Mrs.  Fleitas,  and  on  appeal  to 
the  United  States  Supreme  Oourt  this  decree  was  affirmed.  147 
United  States  Reports,  550. 

On  the  29th  June,  1888,  Gilbert  M.  Richardson  obtained  from  the 
United  States  Oourt  executory  process  on  his  mortgage  on  the  two 
plantations.  This  proceeding  was  delayed  by  a  suspensive  appeal 
from  the  order  of  seizure  and  sale  by  the  husband,  F.  B.  Fleitas,  and 
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Mrs.  Fleitas'  injunction.  After  the  dismissal  of  the  appeal  of  F.  B. 
Fleitas  and  Mrs.  Fleitas'  suit  and  injunction,  the  executory  proceed- 
ing of  Gilbert  M.  Richardson  was  enforced  and  Albert  L.  Richardson 
became  the  purchaser  of  the  two  plantations.  Albert  L.  Richardson 
sold  a  part  of  one  the  plantations,  the  Myrtle  Grove,  to  the  defend- 
■ant  herein.  It  is  against  this  defendant  that  the  present  suit  is 
•directed.  Mrs.  Fleitas  alleges  that  the  tract  of  land  conveyed  to 
liim  was  a  part  of  the  Msrrtle  Grove  plantation,  to  which  she  ac- 
quired title  by  virtue  of  her  purchase  under  the  judgment  recogniz* 
ing  her  legal  mortgage.  The  defences  urged  are  substantially  the  same 
as  in  the  suit  of  Mrs.  Fleitas  vs.  W.  F.  Mellen,  Gilbert  M.  Richardson 
et  ala.f  and  a  demand  in  reconvention  for  the  quieting  of  defendant's 
title,  the  annulling  of  plaintiff's  deed  and  the  erasure  from  the 
records  of  said  deed.  On  the  day  of  trial  defendant  filed  his  plea  of 
re8  ctdjudicata. 

The  defendant  acquired  title  to  the  property  after  decree  was 
rendered  in  the  suit  of  Mrs.  Fleitas  vs.  Gilbert  M.  Richardson  et  als. 
in  the  United  States  Circuit  and  Supreme  Courts. 


Henry  J.  Rhodes  for  Plaintiff  and  Appellee ;  Harry  L.  Edtoards  of 
Counsel : 

The  bankrupt  act  of  1867  held  as  sacred  all  liens  and  mortigages.  It 
never  attempted  to  discharge  them,  but  recognized  that  their 
effect  and  operation  were  controlled  entirely  by  the  State  or 
local  law. 

The  mortgage  of  Mrs.  Fleitas  could  only  be  enforced  at  the  dissolu- 
tion of  the  marriage,  or  by  a  suit  for  a  separation  of  property 
in  accordance  with  Arts.  C.  C.  2367  (2846),  2368  (2847)  and  2426 
(2399). 

So  long  Its  it  remains  wholly  uncertain  whether  a  contract  or  engage- 
ment, or  mortgage,  will  ever  give  rise  to  an  actual  duty  or  lia- 
bility, and  there  is  no  means  of  removing  the  uncertainty  by 
calculation,  such  contract  or  engagement,  or  mortgage,  is  not 
provable  under  the  act.     Riggin  vs.  Magwire,  16  Wall.  649. 


Thomas  J.  Semmes  and  Sambola  &  Ducros  for  Defendant  and  Ap- 
pellant : 
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A  mortgage  with  the  pact  de  non  alienando  may  be  foreclosed  against 
the  debtor  and  mortgaged  property,  without  making  any  subse- 
qaent  purchaser  of  the  mortgagor  a  party  defendant  to  the  ez- 
ecatory  process,  especially  when  this  purchaser's  title  has  been 
judicially  declared  a  nullity.  15  La.  269;  10  R.  54;  4  An.  825; 
23  An.  840;  26  An.  618;  42  An.  128. 

A  discharge  in  bankruptcy,  under  the  late  act  of  Congress,  released 
the  bankrupt  from  his  wife's  paraphernal  claim  and  legal  mort- 
gage existing  at  the  time  of  his  adjudication  in  bankruptcy.  U. 
S.  R.  S.,  Sees.  5114,  5115,  5117,  5119;  R.  O.  C.  2884,  2887,  2391, 
2425;  O.  P.  105;  8  N.  S.  280;  10  La.  189;  20  An.  802;  85  An. 
809;  89  An.  884;  R.  C,  0.  2446;  80  An.  750;  83  An.  534;  84  An. 
995;  25  An.  289;  11  R.  244,  55;  R.  C.  0.  3466;  1  An.  331;  2  An. 
928;  23  An.  456;  147  U.  S.  550. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLB,  O.  J.  The  defendant  had  the  unquestionable  right  to 
avail  himself  of  the  plea  of  res  jvMoata  as  the  successor  of  the  par- 
ties to  the  original  suit;  he  is  to  be  considered  as  being  a  party  to 
said  suit.  Delabigarre  vs.  Second  Municipality  of  New  Orleans,  8 
An.  280. 

In  the  present  suit,  the  plaintiff  bases  her  title  to  the  property  on 
the  judgment  in  her  favor  in  her  suit  for  separation  of  property.  In 
that  suit  the  validity  of  her  claim  depended  upon  the  existence  of 
her  legal  mortgage  and  claim  against  her  husband.  In  her  suit 
against  Gilbert  M.  Richardson  et  ate.,  which  was  removed  to  the 
Federal  Court,  the  issues  are  identical  as  in  the  present  one. 

The  plaintiff  is  the  same;  there  is  the  same  defendant  as  the  suc- 
cessor of  the  party  defendant ;  the  matter  in  dispute  or  the  thing 
<daimed  is  the  same,  a  part  of  the  plantation,  the  title  to  which  was 
at  issue  in  that  suit,  and  the  cause  of  action  is  identical,  the  title  to 
the  property  resting  upon  the  judgment  of  Mrs.  Fleitas  against  her 
husband,  rendered  by  the  District  Court  of  St.  Bernard  parish.  The 
court  which  rendered  the  decree  in  the  suit  of  Mrs.  Fleitas  vs.  Rich- 
ardson et  ate.  was  one  of  competent  jurisdiction.  There  is  every 
essential  present  to  warrant  the  sustaining  of  the  plea  of  res 
ittdioota. 

With  great  earnestness,  the  plaintiff's  counsel  contends  that  the 
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plea  of  res  judioato  can  not  be  snstained,  becanse  the  United  States 
Court  had  no  jurisdiction  to  annnl  or  pass  npon  the  jodgment 
reniiered  by  the  District  Oonrt  of  St.  Bernard  parish.  Bat  it  mast  be 
understood  that  Mrs.  Fleitas  went  into  the  District  Court  in  a  petitory 
action,  and  her  title  to  the  property  was  based  upon  a  decree  under 
which  she  purchased  the  property  in  controversy.  The  sole  issue,  in 
fact,  tendered  by  her  was  the  validity  of  that  judgment.  The  de- 
fendant had  no  other  course  to  pursue  than  to  attack  it,  and  pre- 
serve both  possession  and  title  to  the  property.  The  fact  that  this 
judgment  was,  on  removal  to  the  United  States  Court,  subject  to  be 
attacked,  was  no  bar  to  the  removal  of  the  cause  and  a  divestiture  of 
Federal  jurisdiction.  In  the  suit  she  opened  the  investigation  as  to  the 
validity  of  the  judgment,  as  she  distinctly  averred  that  her  claim  against 
her  husband  and  her  legal  mortgage  had  not  been  destroyed  by  her 
husband's  discharge  in  bankruptcy.  Whether  it  had  been  placed  on 
the  schedule  or  not,  makes  no  difference  in  this  controversy.  The 
validity  of  the  claim  was  tendered  as  an  important  and  vital  issue  in 
her  suit,  and  the  decree  of  the  United  States  Court  was  that  it  had 
no  existence  after  the  husband's  discharge.  In  her  petition  urging 
the  validity  of  the  claim,  no  reference  was  made  to  its  absence  from 
the  schedule  surrendered  by  the  husband  in  bankruptcy.  After  a 
final  judgment  has  been  rendered  on  issues  tendered  by  the  parties, 
it  is  too  late  in  subsequent  litigation  to  supply  omissions  of  evidence 
and-  pleas  which  should  have  been  urged  in  the  first  instance. 

When  the  case  was  transferred  to  the  United  States  Court  it  ac- 
cepted it  as  it  stood  on  the  docket  of  the  court  from  which  it  was 
transferred,  and  it  had  jurisdiction  to  pass  upon  all  the  issues  raised 
in  the  pleadings.  The  District  Court  of  St.  Bernard  undoubtedly  had 
the  right  to  pass  upon  the  validity  of  the  judgment  npon  which  the 
plaintiff  rested  her  title,  and  the  Federal  Court  had  the  same  juris- 
diction. Consolidated  Wyoming  Gold  Mining  Company  vs.  Cham- 
pion Mining  Company,  62  Fed.  Rep.  945. 

The  State  court  having  previously  passed  npon  the  same  issues 
will  not  divest  the  jurisdiction  of  the  Federal  Court.  State  of  South 
Carolina  vs.  Port  Royal  &  A.  Railway  Company,  66  Fed.  Rep.  833. 

The  mortgage  of  Qilbert  M.  Richardson  stipulated  the  pact  de  non 
alienando.  It  was  not  required  therefore  that  Mrs.  Fleitas  should 
have  been  made  a  party  to  the  executory  proceedings  against  her 
husband.     Succession  of  Adam  Thomson,  42  An.  118. 
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It  is  therefore  ordered,  adjadged  and  decreed  that  the  jadgment 
appealed  from  be  annalled,  avoided  and  reversed,  and  it  is  now 
ordered  that  plaintiff's  snit  be  dismissed.  It  is  further  ordered  and 
decreed  that  there  be  jadgment  in  favor  of  the  defendant,  quieting 
bis  possession  to  the  property  in  controversy,  and  that  there  be 
erased  and  canceled  from  the  books  of  the  office  of  the  clerk  and 
ez'Officio  Recorder  of  Mortgages,  the  sheriff's  deed  to  plaintiff  of  the 
two  plantations  referred  to  herein,  so  far  as  they  affect  defendant's 
title,  plaintiff  to  pay  all  costs. 

On  Rehearing. 

Miller,  J.  The  earnestness  of  the  argument  for  the  rehearing 
has  prompted  us  to  re-examine  this  case,  with  the  result  of  confirm- 
ing our  previous  conclusions.  The  judgments  of  the  Circuit  Court 
and  of  the  Supreme  Court  of  the  United  States,  in  the  suit  of  the 
present  plaintiff  against  Gilbert  M.  Richardson,  is,  we  think,  decisive 
of  the  controversy,  and,  irrespective  of  these  decisions,  in  our  view 
the  plaintiff  could  not  sustain  her  suit. 

Mrs.  Fleitas  was  a  creditor  of  her  husband  for  funds  received  by 
him.  Subsequent  to  the  creation  of  the  debt  he  obtained  a  discharge 
in  bankruptcy  under  the  act  of  Congress.  Her  debt  was  secured  by 
mortgage.  But  the  discharge  in  bankruptcy  discharged  debt  and 
mortgage.  The  discharge  extinguished  the  debt,  and  the  mortgage 
disappeared  with  it.  We  think  this  conclusion  must  be  accepted  or 
fixed  jurisprudence  denied.  Revised  Statutes  U.  S.,  Sec.  5067.  As 
opposed  to  this  view  the  plaintiff  relies  on  the  decision  in  27  An  542, 
in  the  case  of  Heard  vs.  Patton,  which  holds  that  though  the  per- 
sonal liability  of  the  debtor  is  discharged  by  the  bankruptcy,  the 
mortgage  subsists,  and  will  attach  to  the  property  subsequently  ac- 
quired by  the  debtor.  This  decision  supports  the  contention  that 
the  mortgage,  the  mere  accessory,  survives  the  principal  debt,  an 
impossibility  under  the  text  of  the  Code,  Art.  8285.  Of  course  if  the 
debt  is  not  certain,  the  discharge  will  not  affect  it,  because  the  act 
refers  only  to  the  debts  provable.  Riggin  vs.  Magwire,  15  Wall. 
549.  Mrs.  Fleilas'  debt  was  fixed  when  the  discharge  was  granted. 
Kor  is  the  discharge  less  effective  because  not  put  on  the  debtor's 
schedule.  It  is  enough  it  was  provable,  and  not  fiduciary  in  its 
character  or  due  to  the  United  States.  See  notes  of  decisions  in 
Bump  on  Bankruptcy,  under  Sec.  5119,  originally  Sec.  5097.    United 
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States  vs.  Herron,  20  Wall.  251;  Rogers  vs.  Insurance  Company, 
1  An.  161;  Fleitas  vs.  Richardson,  147  U.  S.  550. 

^After  the  discharge  the  debtor  acquired  the  property  involved  in 
this  suit  and  mortgaged  it  to  Richardson.  The  mortgage  was  given 
and  accepted  on  the  theory  that  the  mortgage  of  Mrs.  Fleitas  waa 
extinguished,  and  that  theory,  in  our  view,  was  manifestly  correct. 
Thereafter  Mrs.  Fleitas  recovered  a  judgment  in  the  State  court 
against  her  husband  for  the  debt  and  mortgage,  in  her  favor  exist- 
ing when  the  discharge  was  granted.  Her  proposition  is  that  her 
debt  and  mortgage,  notwithstanding  the  bankruptcy  proceedingand 
discharge,  was  paramount  to  the  mortgage  of  Richardson.  Under ' 
her  judgment  she  seized,  sold  and  bought  at  the  sheriff's  sale  the 
property  mortgaged  to  Richardson,  his  mortgage  then  confronting 
her  on  the  record.  She  then  brought  suit  against  him,  averring  her 
title  under  her  mortgage,  treating  his  mortgage  as  a  cloud,  alleging 
it  did  not  affect  the  property.  She  prayed  relief  accordingly,  and 
that  Richardson  be  enjoined  from  asserting  any  right  under  hia 
mortgage.  The  suit  was  removed  to  the  Circuit  Coart,  and  Richard- 
son also  issued  a  writ  of  seizure  and  sale  from  that  court.  The  de- 
cision of  the  Circuit  Court  was  against  Mrs.  Fleitas  in  her  suit,  and 
on  her  appeal  from  that  decision,  as  well  as  from  the  order  of  seizure 
and  sale,  the  decision  of  the  Supreme  Court  of  the  United  States  was- 
adyerse  to  her.  Thereupon  Richardson  seized  and  sold  the  property 
under  his  writ  maintained  by  the  Circuit  and  Supreme  Court.  Rich- 
ardson, buying  under  his  writ,  sold  part  of  the  property  to  Meraux, 
the  present  defendant.  This  suit  is  against  him  by  Mrs.  Fleitas  for 
the  property  he  holds  under  the  process  and  sale  thereunder  of  the 
Circuit  Court. 

It  often  happens  in  the  petitory  action  that  both  parties  claim 
under  judicial  sales.  Plaintiff  claims  under  the  judgment  and  execu- 
tion sale  of  the  State  court,  and  defendant  under  the  decision  and 
writ  of  the  Federal  Court  based  on  his  mortgage.  Richardson  is  no 
party  to  plaintiff's  judgment,  and  it  is  beyond  dispute  that  judgment 
does  not  bind  him.  As  to  debt  and  mortgage  it  is  at  best  prima  fade 
evidence  against  Richardson.  1  Hennen's  Digest,  588,  No.  2.  On 
the  other  hand  plaintiff  is  a  party  to  Richardson's  judgment  and 
bound  by  it.  But  even  if  Richardson's  judgpnent  was  not  conclusive 
on  the  plaintiff,  the  court,  to  determine  the  effect  of  conflicting^ 
judgments  when  each  party  relies  on  judgments  against  the  common 
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debtor,  must  look  to  the  basis  on  which  each  rests.  That  on  Mrs. 
Fleitas  we  find  is  on  a  debt  and  mortgage  extinguished  by  the  dis- 
charge in  bankraptcy.  Tme,  the  debtor  conld  revive  the  debt  ^7 
waiver  of  his  discharge.  Bamp  on  Bankraptcy,  Sec.  5067.  Bat  no 
waiver  or  promise  woald  revive  the  mortgage,  least  of  all  to  the 
prejudice  of  the  mortgage  given  by  the  debtor  subsequent  to  the 
discharge.  The  creditor  taking  that  mortgage  acquired  his  rights 
under  the  faith  of  the  extinction  declared  by  law,  of  all  debts  and 
mortgages  against  the  debtor  surrendering  his  property  under  the 
bankrupt  act.  No  waiver  or  promise  of  the  bankrupt  to  a  creditor 
whose  debt  was  canceled  by  the  surrender  could  destroy  or  affect 
the  right  of  the  subsequent  mortgage  creditor  holding  under  the  pro- 
tection the  law  confers  on  those  who,  subsequent  to  the  discharge 
in  bankruptcy,  acquire  mortgages  on  his  property.  That  protection 
is  the  extinguishment  by  law  of  all  debts  and  mortgages  against  the 
debtor  at  the  date  of  his  discharge.  Looking  then  to  the  basis  of 
flCrs.  Fleitas'  judgment,  on  which  she  asserts  title  in  her  petitory  suit 
against  defendant,  we  reach  the  conclusion  it  is  of  no  avail  against 
Richardson's  title,  under  which  defendant  holds,  and  the  protection 
of  which  extends  to  him.  Oode  of  Practice,  711,  712,  718;  Justice 
vs.  Kerr,  8  An.  462;  Delabigarre  vs.  Municipality,  8  An.  280; 
Pothier  on  Sale,  62;  1  Pothier  on  Obligations,  Evans'  Edition,  p.  688. 
We  think,  too,  the  exception  of  res  judicata  should  have  been 
sustained.  The  suit  of  Mrs.  Fleitas  against  Richardson  presented  the 
issue  of  the  effect  of  her  mortgage  and  judgment  in  sustaining  the 
title  assailed  by  her  under  the  execution  sale.  Her  allegations  were 
the  validity  of  Jier  debt  and  mortgage  against  her  husband,  and  of 
her  title  based  on  that  judgment;  that  the  Richardson  mortgage  had 
no  effect  against  her  and  should  be  erased  from  the  record.  The 
relief  she  asked  was  commensurate  with  these  allegations.  She 
specifically  prayed  that  Richardson  be  forever  enjoined  from  assert- 
ing any  rights  under  his  mortgage.  If  the  suit  had  been  decided 
by  the  State  court  against  her  on  these  issues,  there  can  be  no 
doubt  she  would  have  been  concluded  from  assailing  the  Richardson 
mortgage  and  title  based  on  it.  On  his  application  the  suit 
was  remanded  to  the  Circuit  Oourt.  it  involved  the  question 
of  the  effect  of  the  Federal  Bankrupt  Act  in  respect  to  the 
Fleitas  debt  and  mortgage.  If  extinguished  by  that  act,  neither 
debt  or  mortgage  could  affect  Richardson,  claiming  a  right  under 


240  SUPREME  COURT  OP  LOUISIANA. 

•  Fleftsis,  Wife,  ts.  Merauz. 

that  act.  On  that  ground  the  suit  was  removable.  He  was  a  citi- 
zen of  another  State;  that  furnished  another  ground  for  removal. 
Acts  of  Congress,  3d  of  March,  1876;  of  8d  of  March,  1887;  of  13th 
August,  1888;  18  Statutes  at  Large,  470;  24  Statutes  at  Large,  552; 
25  Statutes,  434;  Starin  vs.  New  York,  115  U.  S.  248;  Germania 
Company  vs.  Wisconsin,  119  U.  S.  473.  There  was  also  the  writ  of 
seizure  and  sale  obtained  by  Richardson  from  the  United  States  Cir- 
cuit Court.  Thus  that  court  was  clothed  by  the  removed  suit,  and 
the  seizure  and  sale  it  decreed,  with  jurisdiction  of  the  controversy 
with  respect  to  Mrs.  Fleitas'  rights  under  her  mortgage  judgment 
and  title,  and  as  to  Richardsoi^'s  rights  under  his  mortgage.  The 
jurisdiction  was  complete  as  to  subject  matter  and  as  to  the  parties. 
It  is  supposed  the  Pederal  courts  could  not  pass- on  any  right  of  Mrs. 
Fleitas  against  her  husband  and  his  property  for  restitution  of  her 
funds,  conferred  by  the  laws  of  Louisiana.  The  answer  is :  The 
Pederal  courts  are  authorized  to  determine  questions  of  that  nature ; 
that  is,  to  determine  the  question  as  to  any  right  claimed  under  the 
laws  of  the  United  States,  even  where  that  right  is  supposed  to  con- 
flict with  State  legislation.  Next,  it  is  supposed  the  Federal  courts 
could  exert  no  jurisdiction  with  respect  to  Mrs.  Fleitas'  judgment, 
because  that  of  a  State  court.  It  is  claimed  her  judgment  has  been 
annulled,  not  within  the  competency  of  any  court,  except  that  which 
pronounced  the  judgment.  Code  of  Practice,  Art.  608;  1  Hennen's 
Digest,  746.  The  judgment  has  not  been  annulled.  Its  effect  as 
to  Richardson  has  been  determined.  Besides,  the  jurisdiction  to 
annul  judgments  conferred  by  the  Code  of  Practice  has  no  kind 
of  application  to  the  Federal  courts  deriving  their  jurisdiction 
from  the  Constitution  of  the  United  States.  Dupuy  vs.  Bemiss, 
2  An.  509;  Stockton  vs.  Stanbrough,  3  An.  390.  The  mere 
fact  that  Mrs.  Fleitas'  judgment  was  rendered  by  the  State 
court,  therefore,  had  no  influence  on  the  question  of  jurisdiction.  If 
the  judgment  was  binding  on  Richardson  the  Circuit  Could  would 
undoubtedly  have  so  held.  But  Richardson  was  no  party  to  it.  It 
was  binding  on  him  neither  in  the  Federal  or  State  court,  or  in  any 
form  of  controversy.  So,  too,  the  Circuit  Court  had  the  power  to 
issue  the  writ  of  seizure  and  sale  under  the  Richardson  mortgage,  he 
being  a  citizen  of  another  State,  and  from  that  order,  as  stated,  Mrs. 
Fleitas  appealed  to  the  United  States  Supreme  Court.  The  decision 
of  the  Circuit  Court  in  the  removed  suit  being  adverse  to  Mrs.  Fleitas, 
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«Dd  carried  by  appeal  to  the  Sopreme  Court,  that  court  was  clothed 
with  jurisdiction  to  determine  the  entire  controversy  between  these 
parties.  That  adjudication  is:  That  Mrs.  Fleitas  has  no  debt  or 
mortage  and  that  plaintiff's  mortgage  exists  in  foil  force  with  the 
right  to  enforce  it.  Fleitas  vs.  Richardson,  147  U.  S.  550-564.  The 
contention  that  this  adjudication  is  not  expressed  by  the  decree  dis- 
missing the  bill  is  a  mistake.  Dismissing  the  bill  is  a  determination 
of  the  merits  unless  made  '< without  prejudice."  Story's  Eq.  Plead., 
Sec.  — ;  Durant  vs.  Essex  Company,  7  Wall.  107;  Case  vs.  Beauregard, 
101  U.  S.  688;  City  Bank  vs.  Walden,  1  An.  47.  The  defendant  in 
this  case,  holding  under  the  sale  under  Richardson's  mortgage  and 
writ,  is  entitled  to  invoke  this  final  adjudication  adverse  to  the 
plaintiff  in  this  case,  also  plaintiff  in  the  suits  in  the  Federal  Court, 
asserting  here  In  effect  the  same  right  sLe  failed  to  uphold  in  the 
Federal  Court.  There  is  the  identity  of  the  parties  and  the  identity 
of  the  cause  of  action  the  essentials  of  the  res  judicata.  We  hold  the 
judgment  in  Fleitas  vs.  Richardson  concludes  plaintiff  from  asserting 
the  demand  in  this  suit.  C.  C,  Art.  2286;  1  Pothier  on  Obligations, 
537,  538;  C.  P.  711;  Judice  vs.  Kerr,  8  An.  462;  Williams  vs.  Close, 
12  An.  873. 

The  contention  that  defendant  acquired  title  under  writ  directed 
against  her  husband  without  notice  to  Mrs.  Fleitas  has  no  merit. 
The  mortgage  contained  the  pact  de  non  alienando.  As  to  Richard- 
son, no  conveyance  by  Fleitas  or  alienation  under  execution  against 
him  could  affect  the  mortgage  creditor  with  the  non -alienation  clause 
in  his  act.     1  Hennen's  Digest,  955,  No.  1. 

The  rehearing  is  refused. 


No.  11,561. 

Cmr  OP  New  Orleans  vs.  Board  of  Control  New  Basin 

Canal. 

The  city  of  New  Orleans  haying,  during  the  existence  of  the  New  Basin  and  Shell 
Road  Corporation,  drained  from  the  Melpomene  Canal  Into  the  New  Basin,  at  a 
designated  point,  and  this  drainage  having  been  continued  by  the  Legislature 
nn  the  State's  acquiring  said  canal,  the  Board  of  Control  of  said  canal  has  no 
authority  to  close  the  culvert  through  which  the  drainage  entered  the  canal. 
Having  closed  the  culvert  the  Board  of  Control  must  ofier  equal  facilities  for 
drainage  into  the  canal.  The  State  has  the  power  to  prevent  any  drainage  into 
the  canal,  and  the  Board  of  Control  can  restore  the  old  culvert.  Until  it  does 
16 
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8o,  it  can  not  interfere  with  the  djainage  into  the  canal  through  other  practi- 
cal channels,  particularly  where  the  board  has,  to  a  certain  extent,  designated 
this  other  practical  channel. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 

t 
E,  A,  O^  Sullivan  J  City  Attorney,  for  Plaintiff  and  Appellant. 


M,  J.  Cunningham  J  Attorney  General  (Richard  Lyons,  of  Counsel)  , 
for  Defendant,  Appellee. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  a  proceeding  by  injunction  by  the  plaintiff 
to  prevent  the  defendant  from  closing  an  outlet  for  drainage  waters 
from  the  Melpomene  Canal  into  the  New  Basin  Canal. 

The  defendant  board  pleads  a  general  denial,  and  especially  ^'ayers 
that  the  cut,  the  closing  of  which  is  sought  to  be  enjoined,  was  made 
during  the  year  1890  by'Charles  Louque  with  permission  of  the  board. 
of  Control  of  the  New  Basin  and  Shell  Road  in  order  that  said 
Louque  could  perform  a  contract  that  he  had  with  the  city  of  Ne^w 
Orleans  to  dredge  the  Melpomene  tail-race,  by  transporting^  the 
dredgeboat  of  the  said  Louque  from  the  New  Basin  Canal  into  the 
tail-race;  that  said  Louque  agreed  at  the  time  this  permission  was 
granted  to  close  the  gap  or  cut  at  the  termination  of  his  contract.  It 
is  further  alleged  that  the  storm  waters  and  drainage  through 
said  cut  deposits  a  sediment  in  the  canal,  making  the  navigation  of 
the  same  difficult  and  dangerous  without  continuous  dredging,  and 
that  the  drainage  into  the  canal  creates  noxious  gases  and  vapors, 
dangerous  to  persons  employed  in  business  on  the  canal,  and  to  the 
residents  in  this  vicinity.  Assuming  the  character  of  plaintiff  in 
reconvention,  the  defendant  alleges  that  on  the  10th'  day  of  May, 
1898,  the  night  before  the  issuance  of  the  injunction,  and  within  a 
few  days  thereafter,  the  city  of  New  Orleans,  through  its  officers, 
maliciously  destroyed  the  work  of  the  defendant  board  which 
closed  the  gap  and  they  ask  for  a  dissolution  of  the  injunction  and 
one  hundred  and  twenty  dollars  damages,  the  value  of  said  work. 
There  was  judgment  in  favor  of  defendant,  from  which  the  city  of 
New  Orleans  appealed. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1895.  243 

City  vs.  Board  of  CoDtrol. 

By  Act  No.  18  of  1831  there  was  created  a  company  for  the  pur- 
pose of  conetracting  the  New  Basin  Canal.  By  Sec.  26  of  the  act  it 
was  provided  that  after  the  expiration  of  thirty -five  years  after  the 
passage  of  the  act  the  property  in  the  said  canal  and  road,  which  was 
also  to  be  constracted,  with  all  the  land  on  either  side,  which  it  had 
a  right  to  acqaire,  and  which  it  had  acquired  by  forced  sale  to  the 
extent  of  one  hundred  twenty- five  feet  on  each  side  of  the  canal, 
together  with  the  machines,  utensils,  toll  houses,  etc.,  should  belong 
to  the  State  of  Louisiana.  The  canal,  with  all  its  property,  at  the  ex- 
piration of  said  thirty  years  was  to  absolutely  vest  in  the  State. 

Almost  contemporaneously  with  the  construction  of  the  canal  the 
city  of  New  Orleans  constructed  the  Melpomene  drainage  wheel  at 
the  junction  of  Melpomene  and  Claiborne  streets.  The  object  of 
this  drainage  machine  was  to  lift  the  water  over  the  levee  on  the 
banks  of  the  canal  into  a  tail-race,  from  which  the  water  entered 
the  canal  through  a  culvert  built  by  the  city. 

On  the  5th  March,  1866,  in  pursuance  of  the  act  of  incorporation 
of  March  5,  1831,  the  canal  and  its  property  reverted  to  the  State. 

In  anticipation  of  this  reversion  the  General  Assembly  enacted  a 
law  ordering  the  canal  to  be  leased.  In  this  act  it  was  provided  that 
in  the  lease  there  should  be  a  condition  inserted  that  the  less  e  shall 
permit  the  culverts  now  receiving  the  waters  of  the  Second  Drainage 
District  to  remain  open.  It  is  needless  to  say  that  the  city  of  New 
Orleans  during  the  existence  of  the  corporation  could  acquire  by 
prescription  no  rights  adverse  to  the  State  to  which  the  property  was 
to  revert.  The  State  is  paramount  in  its  authority  over  the  canal, 
and  no  drainage  could  be  permitted  in  the  canal  against  its  will. 
Bat  the  Act  No.  12  of  1866  gave  permission  to  the  city  to  drain  into 
the  canal  at  the  point  where  the  culvert  was  first  placed.  Since  the 
passage  of  that  act  there  has  been  no  withdrawal  of  its  consent. 
Therefore  the  city  has  the  undoubted  right  to  drain  into  the  canal  at 
the  point  designated  until  the  State  shall,  by  legislative  enactment, 
withhold  its  permission. 

In  1890  the  Board  of  Control  gave  permission  to  Chas.  Louque  to 
make  an  opening  some  six  hundred  feet  from  the  original  culvert 
built  by  and  used  by  the  city.  From  this  opening  Louque  dug  a 
short  canal  to  the  tail-race,  and  the  drainage  of  the  city  passed  into 
the  canal  through  the  opening  made  by  Louque. 

In  1892  the  Board  of  Control  granted  permission  to  McEween  & 
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Co.,  or  their  representatives,  to  cut  a  channel  from  the  New  Basin, 
beginning  on  the  west  side  of  Dablin  street  and  New  Basin,  in  the 
Seventh  District,  and  running  through  the  Shell  Road  into  blocks  643 
and  620;  said  channel  to  be  at  least  thirty-five  feet  wide  and  as  deep 
as  the  New  Basin,  if  said  McEween  so  desires;  also  unto  said  Mc- 
Eween,  his  heirs  or  representatives,  the  privilege  to  dredge,  widen 
and  deepen  to  a  width  of  sixty -five  feet,  and  as  deep  as  the  New 
Basin,  beginning  at  Dublin  street  and  running  west  to  Madison  street, 
being  about  thirty -five  feet  on  New  Basin  property,  near  the  old  tail- 
race,  and  about  thirty  feet  in  block  643,  now  used  by  said  McEween? 
the  old  tail-race  being  unfit  for  use  in  present  condition.  The  dis- 
tance of  this  ditch  is  about  three  hundred  and  fifty-eight  feet  long. 
Said  McEween  &  Co.,  or  their  heirs  or  assigns,  agree  to  build  a  good 
bridge,  full  width  of  Shell  Road,  across  said  ditch  or  channel  which 
they  cut,  and  to  maintain  and  keep  in  perfect  order  so  long  as  the 
said  McEween  &  Co.,  or  their  representatives,  desire  the  privileges 
above  granted,  which  are  made  to  continue  so  long  as  said  parties  or 
their  heirs  may  desire. 

There  shall  not  be  any  charges  for  the  privileges  granted  other 
than  the  regular  toll  charged  on  logs  turned  into  the  canal.  The 
old  tail-race  must  be  filled  up  on  Dublin  street,  so  that  the  crossing 
on  Dublin  street  can  be  used  for  a  shell  road,  making  a  good  street, 
one  hundred  feet  wide,  thus  taking  in  fifty  feet  for  Dublin  street 
drainage  canal  and  fifty  feet  for  Dublin  street  proper. 

We  have  copied  this  grant  in  full.  The  object  of  the  grant  was 
for  the  purpose  of  making  a  log  pond  in  which  to  place  the  logs  for 
McEween  &  Co.,  who  are  or  were  saw-mill  men. 

Under  this  grant  or  privilege  to  McEween  &  Co.,  the  original  out- 
let into  the  canal  was  closed.  It  seems  that  it  was  the  intention  of 
the  Board  of  Control,  in  making  this  grant,  to  offer  the  drainage 
through  the  Louque  cut  in  lieu  of  that  through  the  old  culvert.  But 
whether  this  was  the  intention  or  not,  it  is  certain  the  board,  in  the 
face  of  Art.  12  of  1866,  Sec.  2,  had  no  right  to  close  the  culverts  per- 
mitted to  be  contiiiued  by  said  act.  And  having  closed  this  outlet 
the  board  was  bound  to  offer  equal  facilities  to  the  city  to  reach  the 
canal.  The  drainage  through  the  Louque  gap  was  the  only  prac- 
tical drainage,  and,  as  stated,  we  are  inclined  to  thq  opinion  that  the 
board,  in  the  McEween  grant,  intended  to  offer  this  instead  of  the 
old  culvert.     We  do  not  intend  to  convey  the  idea  that  the  present 
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drainage  through  the  Loaque  gap  is  permanent  It  is  within  legis- 
Utive  discretion  to  stop  all  drainage  into  the  canal.  It  is  within  the 
power  of  the  defendant  board  to  restore  the  drainage  to  its  old  and 
original  channel ;  nntil  this  is  done  the  city  can  not  be  restrained 
from  nsing  the  present  outlet  through  the  Louque  gap. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversecl,  and  it  is  now 
ordered  that  the  injunction  herein  be  perpetuated  until  the  Board  of 
Control  restores  the  original  outlet  into  the  canal,  as  fixed  and  es- 
tablished prior  to  the  opening  of  the  Louque  gap ;  and  it  is  further 
ordered  that  the  reconventional  demand  of  defendant  be  rejected, 
defendant  to  pay  costs. 

On  Application  for  Rehearing. 

We  have  attentively  considered  the  application  for  a  rehearing 
in  this  case.  The  only  question  presented  which  we  think  requires 
attention  is  whether  Act  51  of  1894  repealed  the  permission  granted 
to  the  city  to  drain  into  the  canal  by  Act  12  of  1866.  A  careful 
perusal  of  the  former  act  does  not  impress  us  with  the  belief  that 
it  repealed  the  latter  act.  There  is  no  mention  made  of  the  with- 
drawal of  the  permission  granted  by  Act  12  of  1866.  Nor  do  we 
think  there  is  any  repeal  by  implication. 

The  two  acts  can  stand  together,  and  we  are  of  the  opinion  that 
Act  51  of  1894  intended  only  to  forbid  the  city  from  any  further 
drainage  into  the  canal.  We  are  disposed  to  treat  the  matter  con- 
Bervatively,  as  the  Legislature  did  not  speak  in  positive  terms  as  to 
the  withdrawal  of  the  privilege  previously  granted  to  the  city.  It 
is,  as  stated  in  the  opinion,  within  the  power  of  the  State  to  with- 
draw the  privilege  at  any  time,  and  we  presume  that  if  the  State  in- 
tended to  withdraw  it  would  have  said  so  in  more  positive  language 
than  is  found  in  the  statute.  It  may  be  unnecessary  to  state  it,  but 
to  avoid  any  misunderstanding  as  to  the  issues  involved  and  the 
points  decided,  we  will  say  that  the  city  of  New  Orleans  must  con- 
fine itself  to  the  amount  of  drainage  permitted  by  Act  12  of  1866. 
She  has  no  right  to  increase  it,  and  must  confine  the  drainage  to  the 
point  originally  granted  so  soon  as  the  Board  of  Control  affords  the 
necessary  facilities. 

Rehearing  refused. 
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No.  11,681. 
J.  0.  WiMBisH  VS.  W.  E.  Hamilton. 

An  amended  answer  which  6ets  out  the  facts  relied  upon  as  justification  is  allov- 
able  in  an  action  for  libel. 

When  the  Judge  is  requested  to  charge  the  jury  in  a  series  of  instructions,  tendered 
in  globo,  as  one  charge,  and  be  declines  to  give  the  instructions,  the  party  ten- 
dering them  should  designate  the  particular  instruction  rejected  to  wUch  he 
excepts.  When  the  charges  so  tendered  are  mere  abstract  propositions  of  law, 
without  any  particular  bearing  on  the  case,  and  some  more  specifically  direct 
the  attention  of  the  Jury  to  particular  facts,  and  others  embrace  matters  fully 
covered  in  the  general  charge,  the  trial  judge  ruled  properly  in  rejecting  the 
entire  charge  so  requested. 

When  the  occasion  exists,  and  the  allegations  are  pertinent  to  the  issues  pre- 
sented, no  libel  is  charged.  But  if  the  occasion  does  not  exist,  and  the  allega 
tions  constituting  the  alleged  libel  are  gratuitous  defamation  of  plaintiff's 
character,  responsibility  ensues.  Belief  from  information  excuses  no  one  for 
libeling  another. 

When  the  facts  furnished  by  a  client  to  his  attorney  are  misleading  and  defauia 
tory  of  character,  and  their  incorporation  into  the  petition  are  foreign  to  the 
object  and  purposes  of  the  suit,  the  client  is  responsible  in  damages. 

When  it  appears  that  the  libel  complained  of  was  not  committed  with  evil  intent, 
malice  may  be  inferred  from  the  nature  of  the  charge  made. 

Members  of  a  city  council  arc  not  subject  to  suit  In  their  official  or  Individual 
capacity,  because  they  voted  to  repeal  an  ordinance  conferring  certain  rights 
upon  a  corporation,  when  the  repealing  ordinance  is  based  upon  the  fact  that 
the  corporation  bad  failed  to  comply  with  the  conditions  imposed  upon  it. 


APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
Taylor,  J, 


Alexander  &  Blanchard  and  Leonard  &  Thatcher  for  Plaintiff  and 
Appellant. 


Wise  &  Hemdon  for  Defendant  and  Appellee. 


The  opinion  of  the  coart  was  delivered  by 

McEnery,  J.  This  case  comes  before  us  a  second  time  on  ap- 
peal. The  first  appeal  was  taken  by  the  plaintiff  from  the  dismissal 
of  the  suit  by  the  District  Court  on  sustaining^  an  exception  filed  by 
the  defendant  that  the  petition  disclosed  no  cause  of  action.  At 
our  session  in  Shreveport  in  1893  we  reversed  the  judgment,  and  re- 
manded  the  case  for  further  proceedings.  It  is  now  on  an  appeal  by  the 
plaintiff  from  a  judgment  adverse  to  him,  based  on  the  verdict  of  a 
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jary.  The  pleadinis^  of  the  plaintiff  are  similar  to  those  of  .\andall, 
in  Randall  vs.  Hamilton,  45  An.  1184.  It  will  suffice  for  explanation 
here  to  say,  that  the  plaintiff  snes  the  defendant  for  damages  for 
libel  and  slander,  and  for  a  vexatious  suit  brought  against  him.  The 
libel  is  alleged  to  have  been  contained  in  the  allegations  of  the  peti- 
tion in  the  salt  of  '*  The  Shreveport  Electric  Railway  and  Motive 
Power  Company  vs.  The  City  of  Shreveport  et  als.,"  on  the  docket 
of  the  District  Court  of  Caddo,  in  which  petition  the  company  was 
declared  to  be  a  corporation  of  the  State  of  Louisiana,  and  Hamil- 
ton as  appearing  for  it,  as  its  president,  charging  Wimbish,  who  was 
made  a  party  to  the  suit,  with  acts  of  fraud  and  wrong- doing,  as  a 
member  of  the  Common  Council  of  the  city  of  Shreveport,  in  assist- 
ing in  bringing  about  the  enactment  of  a  certain  ordinance  prejudi- 
cial to  what  was  claimed  to  be  the  rights  of  the  company.  The 
slander  is  laid  upon  the  alleged  oral  repetitions  of  these  same 
charges.  The  plaintiff  alleges  that  the  suit  was  not  only  vexatious 
and  malicious,  but  that  it  was  a  sham  and  fictitious  one,  as  the  com- 
pany had  really  no  corporate  existence,  and  Hamilton  could  not  be 
and  was  not  its  president,  and  therefore  there  was  no  party  plaintiff. 
That  the  averments  made  in  the  petition  were  malicious,  false  and 
without  probable  cause,  and  so  known  to  be  by  Hamilton.  That 
Wimbish,  as  a  member  of  the  Common  Council,  was  not  liable  to  any 
action,  such  as  was  brought  against  him;  that  the  suit  against  him 
was  wantonly  brought,  was  an  outrage  upon  his  rights,  and  insti- 
tuted in  bad  faith  in  order  to  coerce  and  control  the  subsequent 
action  of  the  Common  Council. 

The  pleadings  of  plaintiff  in  the  present  case,  and  that  of  the 
plaintiff  in  the  suit  of  the  Shreveport  Electric  Railway  and  Motive 
Power  Company  against  Wimbish,  can  be  more  fully  seen  by  refer- 
ence to  our  opinion  in  Randall  vs.  Hamilton,  45  An.  1184,  already 
alluded  to. 

Upon  the  remanding  of  the  cause  to  the  District  Court,  defendant 
filed  an  answer  in  which,  after  pleading  the  general  issue,  he  averred 
that  the  suit  of  the  Shreveport  Electric  and  Motive  Power  Com- 
pany vs.  The  City  of  Shreveport  et  al.  was  brought  by  him  upon  the 
advice  of  experienced  counsel  after  fully  placing  before  his  counsel 
all  the  facts  as  they  existed,  or  were  believed  to  exist  by  respond- 
ent. 

That    all  the   allegations   made  in  said  suit  were  made  in  good 
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faith,   believing  them  to  be  true,  and  without  any  malice  against 
plaintiff. 

That  as  president  of  said  company  he  had  the  right  to  bring  said 
suit  to  protect  the  rights  and  interest  of  said  company ;  that  plaintiff 
and  his  co-defendants  in  said  suit  were  properly  made  parties  defend- 
ant therein,  and  the  allegations  in  said  suit  respecting  plaintiff  and 
his  co-defendants  were  respectful,  proper  and  pertinent,  and  are 
substantially  true. 

That  if  in  any  respect  not  true  he  had  reasonable  grounds  to  be- 
lieve them  true,  and  did  so  believe  at  the  time  they  were  made  and 
sworn  to. 

That  such  allegations  were  made  to  protect  his  legal  rights  and 
not  to  injure  or  annoy  plaintiff. 

That  the  said  allegations  being  pertinent  and  relevant  to  the  suit 
in  which  they  were  made,  they  are  in  the  nature  of  privileged  com- 
munications to  the  court,  made  in  the  course  of  judicial  proceedings 
in  the  prosecution  of  legal  rights,  and  respondent  is  therefore  exempt 
from  prosecution,  either  civilly  or  criminally  therefor. 

Plaintiff  averring  that  the  answer  was  evasive,  equivocal,  incon- 
sistent, sets  up  four  defences:  the  general  issue,  justification,  con- 
fession under  mitigating  circumstances  and  privileged  communica- 
tions, and  that  defendant  should  be  confined  to  one  of  three  de- 
fences, viz. :  the  general  issue,  justification  or  confession  under 
mitigating  circumstances,  moved  the  court  to  order  him  to  elect  one 
of  the  three,  and  that  all  other  defences  be  stricken  from  the  an- 
swer. This  motion  being  sustained,  defendant  filed  a  second  answer, 
in  which  he  admitted  making  the  allegations  complained  of  in  the 
suit  of  the  Shreveport  Electric  Railway  and  Motive  Power  Company 
against  the  City  of  Shreveport  et  a!.,  but  averred  that  said  suit  w^as 
brought  by  him  as  president  of  the  company,  upon  the  advice  of  ex- 
perienced counsel,  after  fully  placing  before  such  counsel  the  facts 
as  he  understood  them  at  the  time.  That  all  the  allegations  in  the 
petition  were  made  in  good  faith  and  without  malice.  That  as  presi- 
dent of  said  company  he  had  a  legal  right  to  bring  said  suit  (No. 
4001)  to  protect  the  rights  of  said  company ;  that  plaintiff  and  his 
co-defendants  in  said  suit  were  properly  made  parties  defendant 
therein;  that  the  allegations  respecting  plaintiff  and  his  co-defend- 
ants were  respectful,  proper  and  pertinent,  and  he  had  reasonable 
and  probable  grounds  for  making  them,  believing  them  to  be  true. 
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That  said  allegations  being  relevant  and  pertinent  to  the  issues  in- 
volved in  said  suit  are  privileged  commanications  to  the  court,  made 
in  the  coarse  of  judicial  proceedings  in  the  prosecution  of  a  legal 
right,  and  respondent  is  protected  from  prosecution,  either  civilly 
or  criminally  therefor. 

He  denies  that  he  has  verbally  reiterated,  made  and  published  the 
charges  made  in  said  allegations  at  various  times  after  the  institution 
of  said  suit  with  design  to  injure  plaintiff;  avers  that  on  several  oc- 
casions, and  to  several  persons  in  response  to  questions  from  them, 
he  made  a  statement  and  explanation  of  the  way  the  suit  No.  4001 
came  to  be  brought,  but  that  such  statements  were  made  without 
malice  and  without  intent  or  design  to  injure  plaintifiF  or  his  co- 
defendants. 

He  denies  that  in  said  suit  No.  4001  he  made'^plaintiff  and  his 
associates  parties  defendant,  wantonly,  maliciously  or  for  the  pur- 
pose of  thereby  influencing  their  official  action  in  his  interest  and 
that  of  the  Shreveport  Railway  and  Land  Improvement  Company. 

Finally  he  denies  that  suit  No.  400  L  was  brought  for  the  purpose 
and  with  the  intention  of  destroying  the  value  of  the  Shreveport 
City  Railroad  and  forcing  its  sale  to  the  Shreveport  Railway  and 
Land  Improvement  Company. 

This  answer  was  permitted  by  the  court  to  be  filed  over  the  ob- 
jection of  the  plaintiff  ^'that  under  the  order  of  the  court  directing 
an  election,  defendant  had  no  right  to  do  anything  mora  than  indi- 
cate the  defence  which  he  elected  to  stand  on,  and  that  the  paper 
presented  on  behalf  of  the  defendant  was  an  amended  answer,  and 
came  too  late,  the  cause  having  been  previously  set  for  trial."  To 
the  action  of  the  cour»i  overruling  his  objections  plaintiff  reserved  a 
bill  of  exceptions. 

In  effect,  the  amended  answer  was  a  plea  in  justification,  and  the 
averments  complained  of  were  only  the  facts  upon  which  this  plea 
was  founded.  This  is  allowed;  otherwise  the  defendant  might  be 
precluded  from  introducing  any  evidence  as  to  the  facts  which  would 
jQstify  the  plea. 

The  case  was  tried  by  a  jury,  which  rendered  a  verdict  in  favor  of 
the  defendant.  Judgment  having  been  rendered  in  conformity  to 
the  verdict,  plaintiff  appealed. 

The  District  Judge  having  stated  to  the  jury  the  pleadings  in  the 
case,  instructed  them  as  follows : 
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''The  isBues  are  thus  made  up  between  these  parties,  and  those 
issaes  are : 

''  1.  Was  the  libel  published  in  a  judicial  proceeding? 

*'  The  defendant  admits  that  it  was,  but  avers  that  it  was  pertinent 
to  the  occasion,  and  made  without  malice  and  with  probable  cause. 

''  Upon  the  first  cause  of  inquiry,  the  court  instructs  you  thai  the  al' 
legations  were  pertinent  and  relevant  to  the  issues  involved  in  sait  No. 
4001.  In  this  class  of  privileged  communications,  the  occasion  is  an 
absolute  privilege,  and  the  only  question  is  whether  the  oceasiom  ex- 
ists, and  whether  the  matter  complained  of  was  pertinent  to  the 
occasion. 

^*  2.  Was  the  alleged  libel  published  without  n»alice  and  with  prpb- 
able  cause? 

"  This  is  a  question  of  fact  which  you  alone  are  to  decide  upon  the 
evidence  in  the  record,  and  upon  this  point  the  cou?t  can  not  ex- 
press an  opinion.  Probable  cause  does  not  depend  upon  the  actual 
state  of  the  case,  but  upon  the  honest  belief  of  the  party  making  the 
^legations  or  accusations.  He  may  be  mistaken,,  but  did  he  have 
reasonable  grounds  for  believing  the  allegations  or  accusations  were 
true?  If  you  find,  therefore,  the  defendant  made  these  communica- 
tions with  an  honest  but  mistaken  belief  that  they  were  true,  ai.d 
dree  from  malice  or  ill  will,  then  your  verdict  must  be  for  detendant. 

*'3.  Privileged  communications  generally  protect  the  pasty  who 
makes  them,  but  they  do  not  do  so  where  the  proof  satisfies,  you  that 
defendant  was  actuated  by  motives  of  personal  apite  and  ill  wilV 
independent  of  the  occasion  in  which  the  communications  wetemade. 
If  therefore  you  find  that  the  defendant  was  actuated  by  motives  of 
spite  and  ill  will,  independent  of  the  occasion  on  which  the  Iibek)ifcS 
communication  was  made,  then  he  is  not  protected  by  the  privileged 
character  of  the  communication,  and  your  verdict  mast  be  against 

him. 

«*  This  is  the  point  to  which  I  wish  to  direct  your  special  attention, 
for  it  is  not  every  species  of  privileged  communication  which  protects 
him  who  makes  it.  It  must  be  based  upon  a  probable  cause  and  be 
freed  from  malice  or  spite  outside  of  the  occasion  on  which  it  is  made. 
Wherever  these  things  are  shown,  then  the  publication  is  protected 
by  its  privileged  character  and  the  verdict  of  the  jury  must  be  in 
iavor  of  defendant. 

»*4.  In  conclufeion  Ihave  only  to  say  that  in  regard  to  the  damages 
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claimed  for  libel  and  slander,  there  is  no  rule  of  law  which  controls 
the  jury  in  awarding  them.  Upon  this  point  is  it  sufficient  to  say 
the  whole  matter  is  left  to  the  discretion  of  the  jury,  who  may  allow 
damages,  though  none  have  been  proved." 

Plaintiff  unsuccessfully  excepted  to  the  first  three  of  the  charges 
given  to  the  jury,  and  reserved  bills  in  support  of  his  objections. 

Plaintiff  presented  to  the  judge  thirty- four  special  charges,  with 
the  request  that  they  be  given  to  the  jury.  The  bill  of  exceptions 
reserved  to  the  action  of  the  court,  upon  this  request,  after  reciting 
all  the  charges  asked,  states:  '<  which  charges  the  court  refused  to 
give,  and  refusQ/ii  to  give  any  one  of  them,  to  which  plaintiff,  by  his 
connsel,  in  due  time  excepted,  and  reserved  and  tendered  his  bill." 

The  special  charges  seem  to  have  been  presented  altogether,  and 
though  counsel  states  that  the  judge  refused  to  give  all  and  any  of 
them,  we  do  not  understand  that  there  was  any  special  distinct  offer 
of  each  separate  charge,  nor  a  separate  distinct  refusal  to  give  any 
particular  one  of  the  number,  nor  any  separate  bill,  reservei  to  such 
a  special  refusal.  The  refusal  seems  to  have  been  given  to  the 
charges  as  a  whole,  and  the  bill  to  be  reserved  to  tha*:  action.  As  a 
matter  of  course  the  refusal  to  charge  all  of  the  instructions  carried 
with  it  a  refusal  to  charge  any  one  of  them,  but  if  plaintiff  had  reason 
to  complain  of  the  refusal  to  give  one  of  the  special  charges  asked, 
he  should  have  made  such  special  charge  the  subject  of  a  special 
tender  of  it,  and  reserved  a  separate  bill. 

This  should  be  done  in  order  to  escape  what  we  understand  to  be 
a  rule  of  practice  where  instructions  are  asked  in  globo  and  are  re- 
fused in  globo;  that  a  correct  refusal  by  the  court  of  any  one  of  the 
requested  special  charges  carries  with  it  the  failure  of  the  bill  re- 
served to  the  court's  action.  We  can  not  be  expected  to  take  up 
successively  these  thirty- four  special  charges,  and  from  among  them 
declare  which  were  correctly  asked  and  which  were  correctly 
refused. 

Among  the  numerous  instructions  tasked,  tendered  to  the  court  as 
one  continuous  charge,  there  are  some  which  are  mere  abstract 
propositions  of  law,  true  and  correct  in  themselves,  without  special 
reference  to  any  particular  bearing  on  the  case ;  others  were  intended 
to  more  specially  direct  the  jury's  attention  to  particular  facts,  and 
those  which  were  unobjectionable  were  covered  by  the  general 
•charge,  to  which  exception  was  taken. 
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On  this  general  charge  the  court  instructed  the  jury  that  the  per- 
tinency of  the  allegations  to  the  issues  presented  were  matters  of 
law  for  the  consideration  of  the  court.  In  this  ruling  he  was  correct, 
and  basing  his  charge  on  the  legal  question  which  he  had  decided,  the 
charge  was  in  all  respects  mare  favorable  to  the  plaintifP  than  he 
could  have  expected.  For  if  the  occasion  existed — that  is,  if  a  bona 
fide  suit  was  pending  against  proper  defendants,  and  the  allegations 
were  pertinent  to  the  issues  presented,  they  were  privileged  com- 
munications, aad  aiTorded  no  ground  for  an  action  against  the  de- 
fendant. Terry  vs.  Fellows,  21  An.  375;  Dunsee  &  Co.  vs.  Xorden,  36 
An.  78;  Burke  vs.  Ryan,  36  An.  951;  Gardemal  vs.  Mc Williams,  43 
An.  454. 

The  plaintifiF  complains  that  the  District  Judge  persisted  in  his 
ruling  made  in  the  cases  of  Randall  vs.  Hamilton,  45  An.  1184,  and 
Wimbish  vs.  Hamilton,  45  An.  1191,  when  these  cases  were  dis- 
missed by  him  on  the  exception  of  no  cause  of  action.  His  rulings 
in  these  cases  were  reversed  by  this  court  on  the  ground  that  the 
plaintifiF  had  the  right,  in  an  action  for  damages  for  libel,  to  prove  the 
non-existence  of  the  conditions  upon  which  would  be  dependent 
a  right  of  exemption  from  liability  on  account  of  the  character 
of  the  libel.  The  evidence  in  these  matters  was  before  the  judge, 
and  he  exercised  a  legal  right  in  instructing  the  jury  that  the 
allegations  made  were  pertinent  to  the  pending  issues  in  the  plead- 
ings in  the  case  from  which  the  action  for  damages  sprung. 

There  is  no  disputing  the  fact  that  the  allegations  made  by  the  de- 
fendant in  the  petition  in  the  suit  4001,  District  Court  of  Caddo,  of 
''  Shreveport  Electric  Railway  and  Motive  Power  Company  vs.  City 
of  Shreveport  et  ale,,  are  of  a  libelous  character,  and  the  law  is 
well  settled  that  if  the  occasion  did  not  exist  for  the  institution  of 
said  suit  the  defendant  can  not  be  protected,  on  the  ground  that  the 
libel  was  used  in  a  proceeding  classed  as  privileged.  The  facts 
recited  by  the  District  Judge  in  the  opinion  in  that  case  satisfy  us 
that  ro  such  corporation  as  the  Shreveport  Electric  Railway  and 
Power  Company  ever  had  any  existence.  Tlie  suit  was  not  a  bona 
ftde  one  for  the  assertion  of  a  legal  right.  But  waiving  this  point,  we 
are  convinced  that  the  allegations,  conceding  the  suit  to  have  been 
an  honest  effort  for  the  enforcement  of  aright,  were  not  pertinent  to 
the  issue.  They  were  foreign  to  it,  and  gratuitous  in  assailing  the 
motives  of  plaintifiF  as  a  member  of  the  city  council  of  Shreveport^ 
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By  ordinance  of  the  city  council  of  Shreveport  certain  privileges 
were  granted  to  the  Shreveport  Electric  Railway  and  Power  Com- 
pany. On  June  9,  1892,  these  privileges  so  granted  were  repealed 
by  the  city  council  on  the  grounds  that  the  corporati  n,  if  it  had  an 
existence,  totally  failed  to  comply  with  the  conditions  imposed  upon 
it.  No  matter  what  motives  controlled  the  members  of  the  council, 
if  the  facts  existed  to  warrant  the  repeal  of  the  ordinance,  its  repeal 
would  be  valid  and  legal.  The  corrupt  motives  of  the  councilmen 
could  not  avoid  a  valid  ordinance  which  they  had  enacted.  The  in- 
dividaal  intention  of  the  councilmen  could  not  have  the  efPect  of 
rendering  that  valid  which  had  become  invalid  and  give  to  the  plaintiff 
corporation  rights  which  it  had  not  acquired.  We  are  of  the  opinion 
that  the  matter  complained  of  in  the  petition,  in  the  suit  above  men- 
tioned, the  Shreveport  Electric  Railway  and  Power  Company  vs. 
City  of  Shreveport  et  aU.,  was  not  pertinent  to  the  issue,  and  the 
defendant  used  the  occasion  to  inflict  an  unnecessary  injury  upon 
the  defendant.  In  Randall  vs.  Hamilton,  45  An.  1184,  in  comment' 
log  upon  the  Gardemal  case,  43  An.  454,  we  said,  nothing  in  the 
former  case  conflicted  with  the  doctrine  announced  in  the  latter. 
Conceding  that  the  occasion  existed,  there  is  no  such  thing  as  an 
absolute  exemption  from  pursuit  for  a  libel  in  a  judicial  proceeding. 
If  the  suit  is  used  as  a  means  of  inflicting  an  injury  upon  the  defend- 
ant by  the  incorporation  into  it  of  matters  foreign  to  it,  there  can  be 
no  good  reason  urged  why  the  plaintiff  should  not  be  held  liable. 
Weil  vs.  Israel,  42  An.  955;  Randall  vs.  Hamilton,  45  An.  1184. 

The  repealing  of  the  ordinance  granting  certain  franchises  to  the 
Shreveport  Electric  Railway  and  Power  Company  had  reference  to 
the  use  of  the  streets,  and  fell  directly  under  the  police  power  of  the 
city.  It  was  the  duty  of  the  council,  if  the  corporation  had  failed  to 
comply  with  the  conditions  imposed  upon  it,  to  withdraw  its  assent 
to  them.  There  was  discretion  for  this  purpose  vested  in  the  coun- 
cil, and  the  act  of  repeal  was  purely  legislative.  Being  legislative  in 
its  character  and  scope,  the  motives  of  the  members  of  the  council 
who  voted  for  it  are  not  subject  to  judicial  inquiry  as  a  means  of  in- 
validating the  contract.  The  plaintiff  was  not,  therefore,  properly 
made  a  defendant  in  his  individual  capacity  in  the  suit  brought  by 
the  defendant  Hamilton  against  the  city  of  Shreveport  et  ala.  for  the 
purpose  of  assailing  his  motives  in  voting  for  the  repeal  of  the  ordi- 
nance, granting  to  the  alleged  corporation  certain  street  privileges. 
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In  reviewing  the  facts  we  conclade  that  neither  the  occasion  eX' 
isted  for  the  defamation  of  plaintiff 's  character,  nor  was  the  motive 
complained  of  pertinent  to  the  issue.  There  was  then  no  probable 
caase  existing  for  the  use  of  the  language  in  the  petition  of  the  de- 
fendant Hamilton,  as  the  occasion  did  not  exist,  and  they  were  not 
pertinent  to  the  issue,  and  the  testimony  does  not  show  that  the 
plaintifiF,  as  councilman,  voted  corruptly,  as  alleged,  for  the  repeal 
of  the  ordinance.  The  defendant  urges  that  he  believed  that  the 
matters  complained  of  were  true.  His  testimony  shows  that  he  had 
based  his  conclusions  from  what  he  had  observed  at  the  meeting  at 
the  council,  when  the  repealing  ordinance  was  passed,  and  what  was 
told  to  him  by  others.  In  the  council  meeting,  from  what  is  con- 
tained in  the  record,  there  were  no  facts  which  justified  him  in  his 
assertions  against  the  plaintiiT.  Acting  upon  what  was  told  him,  he 
assumes  the  responsibility  of  the  truth  or  falsity  of  the  accusations. 
Belief  from  information  excuses  no  one  for  libeling  another.  The 
advice  of  able  and  distinguished  counsel  was  sought,  and  this  also  is 
urged  as  a  matter  of  defence.  If  this  could  justify  false  allegations 
in  a  petition  not  pertinent  to  the  issue,  and  the  occasion  could  be 
made  the  means  of  attacking  a  party,  the  reports  would  be  without 
cases,  informing  us  upon  the  law  in  such  a  case  as  is  before  us.  In 
air  judicial  proceedings  the  advice  and  assistance  of  counsel  is  had. 
He  prepares  the  pleadings  from  the  facts  gathered  from  his  client, 
and  if  these  facts  are  of  such  a  nature  as  are  misleading,  the  client 
must  bear  the  responsibility.  Decoux  vs.  Lieux,  38  An.  392.  If 
they  are  such  as  are  necessary  to  allege  in  the  preparation  of 
his  suit^  and  are  defamatory,  no  action  will  lie  for  their  utterance; 
but  if  not  necessary,  and  are  gratuitous  defamation  of  character,  re- 
sponsibility ensues.  Although  the  libel  complained  of  does  not  seem 
to  have  been  committed  with  express  motive,  yet  the  motive  may- 
be inferred  from  the  nature  of  the  charge  made.  Savoie  vs.  Scan- 
Ian,  43  An.  973. 

Damages  are  necessarily  due  for  libel  and  slander.  The  law  pre- 
sumes damage  to  follow  from  the  injurious  words  spoken  or  uttered 
against  the  plaintiff.  Weil  vs.  Israel,  42  An.  962;  Williams  vs.  Mc- 
Manus,  38  An.  162;  Savoie  vs.  Scanlan,  43  An.  973. 

The  plaintiff  has  suffered  no  special  damage  to  character  or  repu- 
tation, and  no  pecuniary  loss  has  followed  the  libel.  There  must 
have  been  mortification  and  some  mental  anguish  to  plaintiff  when 
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his  character  as  a  public  official  was  assailed.  It  has  often  been  said 
that  in  estimating  damages,  in  cases  arising  ex  delicto,  it  is  difficult, 
in  fact  it  is  impossible,  to  precisely  adjust  the  amount  due.  But  they 
are  recognized  as  a  legitimate  basis  for  the  recovery  of  reasonable 
indemnity.     Williams  vs.  McManus,  88  An.  162. 

From  the  facts  in  this  case  we  think  five  hundred  dollars  will  in- 
demnify the  plaintifiF  for  injury  to  his  feelings,  and  expenses  in  assert- 
ing his  rights  in  this  suit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  or- 
dered that  there  be  judgment  in  favor  of  the  plaintifiF  against  the 
defendant  for  the  sum  of  five  hundred  dollars  and  all  costs  of  suit. 

On  Application  fob  Rehearing. 

Without  granting  a  rehearng  in  this  case,  we  will  amend  our 
former  decree.  On  reconsideration  of  the  facts,  we  conclude  the 
amount  allowed  as  damage  was  excessive.  We  will,  therefore, 
amend  our  decree  and  reduce  the  amount  to  three  hundred  doHars. 
As  thu9  amended,  the  former  decree  is  to  remain  undisturbed. 

Rehearing  refused. 


No.  11,694. 
Enzeide  Judice  vs.  Southern  Pacific  Company. 

In  an  action,  ejrcon^nic/ii.  for  the  violation  of  a  contract  no  punitory  damages  can 
be  assessed  in  the  absence  of  bad  faith.  When  there  lias  been  no  proof  of 
actual  damages,  but  loss  of  time  and  inconvenience  has  been  shown  for  the 
technical  violation  of  the  contract,  compensatory  damages  of  a  nominal 
amount  will  be  allowed. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
il    King,  J. 


Benjamin  Rice  Forman  and  Edward  Simon  for  Plaintiff   and  Ap- 
pellee. 


Leocy  &  Blair  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintifiF  brought  this  suit  to  recover  the  sum  of 
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five  thouBand  dollars  damages  from  the  defendant  company  for  a 
failure  to  stop  and  put  her  off  at  a  station  on  defendant's  railroad, 
to  which  point  she  had  bought  a  ticket.  There  was  judgment  for 
plaintiiT  for  the  sum  of  fifty  dollars.  The  defendant  company  ap- 
pealed. The  act  complained  of  occurred  March  21«  1891.  Thisjsuit 
was  instituted  February  15,  1894.  The  facts  are  that  the  plaintiff 
bought  a  ticket  for  Burke  Station,  at  New  Iberia.  The  distance 
between  Cade  Station,  where  plaintiff  left  defendant's  [cars,  and 
Burke  Station  is  two  and  one -tenth  miles.  The  conductor  failed  to 
call  for  plaintiff's  ticket,  and  did  not  stop  at  Burke  Station,  His 
excuse  for  not  going  through  the  train  after  leaving  New  Iberia  is 
that  two  drunken  negroes  were  on  the  train,  and  his  attention  was 
engaged  by  them,  so  that  he  did  not  have  the  opportunity  of  taking 
up  the  tickets.  At  Cade  Station  the  plaintiff  left  the  cars.  There  is 
a  train  running  from  Cade  Station  to  St.  Martinsville,  a  distance  of 
six  and  one -half  miles.  This  train  was  put  at  plaintiff's  service  to 
take  her  back  to  Burke  Station,  on  its  return  from  St.  Martins- 
ville. The  delay  would  have  been  probably  an  hour.  The  plain- 
tiff refused  to  accept  this  offer,  and  insisted  that  the  St.  Mar- 
tinsville train  should  at  once  take  her  back  to  Burke  Station. 
The  train,  which  was  about  ready  to  go  to  St.  Martinsville, 
had  passengers  and  the  mail  for  St.  Martinsville,  and  it  was 
unreasonable  for  plaintiff  to  demand  that  the  train  should  delay 
the  mail  and  inconvenience  the  passengers  for  St.  Martinsville.*^  She 
had  previously  requested  that  the  train  of  the  defendant  company 
should  return  to  Burke  Station  and  put  her  off.  This  demand  was 
likewise  unreasonable,  as  it  was  a  through  passenger  train,  behind 
time,  and  was  followed  by  a  special  of  whose  location  on  the  road  the 
conductor,  when  he  arrived  at  Cade  Station,  had  no  information.  It 
would  have  been  rashness  on  his  part  to  jeopardize  his  train  for  the 
sole  convenience  of  plaintiff.  ^There  was  a  hand-car  at  Cade  Station. 
On  the  refusal  of  plaintiff  to  go  on  the  St.  Martinsville  train,  this 
hand- car  was  placed  at  her  service.  The  man  in  charge  of  it  com- 
menced to  arrange  a  seat  for  plaintiff,  but  she  declined  to  go  on  it, 
for  the  reason:  '^I  would  not  go  on  that  hand-car  among  those 
brutes."  There  was  no  objection  to  the  accommodation,  but  to  the 
crew.  It  is  in  evidence  that  the  car  was  manned  by  both  white  and 
colore;!  men.  The  plaintiff  is  a  colored  woman,  but  we  are  not  in- 
formed   as   to    whether  her  objections  were  to  the  white  or  the 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  267 

Jadlce  vs.  Southern  Pacific  Company. 

colored  crewmen.  The  man  in  charge  of  the  hand-car  says  his  men 
were  respectable.  Accommodations  by  a  storekeeper  were  ofiFered 
the  plaintiff  while  arrangements  coald  be  made  to  send  her  to  Borke 
Station.  Having  refused  these  several  ofiFers,  the  plaintiff,  in  com- 
pany with  her  sister,  walked  over  the  road-bed  aad  trestle  -work  to 
Barke  Station,  arriving  there  abont  dark.  There  was  no  necessity 
for  her  to  follow  the  track,  as  there  is  a  pnblic  road  to  Burke  Station 
from  Cade.  In  the  testimony  for  the  plalntifiF  there  is  no  proof 
whatever  of  any  damage  to  plaintiff  in  consequence  of  the  failure  of 
the  conductor  to  put  her  off  at  Burke  Station.  I  here  is  no  complaint 
even  that  she  was  fatigued  by  the  walk  from  Cade  to  Burke.  She 
was  not  made  sick  by  exposure.  The  only  basis  upon  which  she 
could  claim  damages  under  the  testimony  is  that  she  was  frightened. 
And  on  this  point  the  only  testimony  is  that  of  plaintiff,  who,  in 
answer  to  cross -interrogatory  No.  9,  says:  ''I  was  not  sick  but 
frightened."  Mere  fright,  unaccompanied  by  physical  ailment,  is  no 
ground  for  the  assessment  of  damages. 

It  was  the  duty  of  plaintiff  to  protect  herself  against  the  wrongful 
act  of  the  defendant.  The  opportunity  was  offered  her  to  protect 
herself  against  the  consequences  of  a  walk  to  Burke  Station,  without 
expense  to  herself.  She  declined  the  proffered  assistance,  and  she 
can  not  recover  from  the  defendant,  conceding  that  she  was  injured 
by  the  walk  to  Burke  Station.    Tardos  vs.  Railroad  Co.,  86  An.  16. 

In  Beers  vs.  Board  of  Health,  36  An.  1132,  it  was  said:  ''The 
authorities  agree  that  after  a  wrong  has  been  committed  the  dam  - 
aged  party  shall  not  increase  it,  and  that  if  he  does  he  shall  have  no 
right  to  complain  for  loss  or  injury  sustained  in  consequence  of  his 
wilful  acts,  of  commission  or  omission." 

The  walk  from  Cade  to  Burke  was  not  necessary  for  protection 
after  the  breach  of  contract  in  not  putting  her  off  at  Burke  Station. 
In  Warren  vs.  Stoddart,  106  U.  S.  229,  the  law  applicable  to  the  facts 
in  this  case  is  thus  stated:  ''The  rule  is  that  where  a  party  is 
entitled  to  the  benefit  of  a  contract,  and  can  save  himself  from  a  loss 
arising  from  a  breach  of  it  at  a  trifling  expense,  or  with  reasonable 
exertions,  it  is  his  duty  to  do  it,  and  he  can  charge  the  delinquent 
with  such  damages  only  as  with  reasonable  endeavors  and  expense 
he  could  not  prevent."  Wicker  vs.  Hoppock,  6  Wallace,  94;  Miller 
vs.  Mariner's  Church,  7  Me.  61;  Russell  vs.  Butterfleld,  21  Wendell, 
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800;  United  States  vs.  Burnham,  1  Mason,  57;  Taylor  vs.  Read,  4 
Paige  N.  Y.  561. 

The  damages  for  the  breach  of  the  contract  in  not  putting  the 
plaintifiF  off  at  Burke  Station  mast  be  controlled  by  Art.  1934,  Civil 
Code.  There  was  no  designed  breach  of  the  contract  from  motives 
of  interest  or  ill  will.  The  plaintiff  can,  therefore,  recover  only  the 
actnal  pecuniary  loss  she  has  sustained,  unless  the  facts  bring  this 
case  within  paragraph  three  of  said  article,  which  says  that  '^  the 
general  rule  is  that  damages  are  the  amount  of  the  loss  the  creditor 
has  sustained  or  the  gain  of  which  he  has  been  deprived,  yet  there 
are  cases  in  which  the  damages  may  be  assessed  without  calculating 
altogether  on  the  pecuniary  loss  or  the  privation  of  pecuniary  gain 
to  the  party.  Where  the  contract  has  for  its  object  the  gratification 
of  some  iatellectual  enjoyment,  whether  in  religion,  morality  or 
taste,  or  some  convenience  or  other  legal  gratification,  although 
these  are  not  appreciated  in  money  by  the  parties,  yet  damages  are 
due  for  their  breach ;  a  contract  for  a  religious  or  charitable  founda- 
tion, a  promise  of  marriage  or  an  engagement  for  a  work  of  some  of 
the  fine  arts,  are  objects  and  examples  of  this  rule." 

This  article  manifestly  applies  to  contracts  entered  into  between 
the  parties  in  reference  to  some  religious  or  charitable  object,  promise 
of  marriage,  or  some  work  of  art.  In  plaintiff's  brief  it  is  stated,  ''  It 
may  properly  be  said  that  when  plaintiff  bought  her  ticket  and 
entered  the  defendant's  car  to  be  carried  safely  to  Burke  Station, 
pleasure  of  visits  to  friends  necessarily  entered  in  to  the  contemplation 
of  the  parties."  It  would  be  an  unreasonable  construction  of  the 
contract  of  carrying  passengers  that  the  defendant  company  should 
know  the  objects  and  purposes  of  each  passenger  boarding  the  train, 
and  an  implied  contract  should  spring  from  such  imputed  knowledge. 
The  contract  was  to  carry  the  plaintiff  safely  to  Burke  Station,  and 
there  put  her  off  with  safety  to  her  person  and  effects  she  was  allowed 
to  carry  as  baggage. 

The  defendant  company  \iolated  this  contract.  Under  the  laws 
of  this  State  no  damages,  appreciable  in  amount,  can  be  assessed  for 
a  violation  of  a  contract  without  some  pecuniary  loss. 

The  plaintiff  has  failed  to  show  definitely  the  amount  of  pecuniary 
loss  she  has  sustained. 

There  was,  however,  a  violation  of  the  contract,  to  the  extent 
that  she  was  put  to  some  inconvenience,  and  there  was  a  loss  of 
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time.    The  road  had  failed  to  put  her  ofiF  at  the  station  to  which  she 

had  parehased  a  ticket,  and  in  this  respect  there  was  a  total  failure 
of  the  consideration  of  the  contract,  and  it  was  optional  with  her  to 

call  on  the  road  to  carry  her  back  to  her  destination,  or  to  take  her 
back  to  the  point  where  she  had  purchased  the  ticket. 

While  the  article  of  the  Code  says,  in  contracts  other  than  for  the 
payment  of  money  the  damages  shall  be  such  as  were  contemplated 
by  the  parties,  when  there  is  no  bad  faith,  this  does  not  require  the 
plaintiff,  in  order  to  obtain  judgpnent  for  the  violation  of  the  con- 
tract, to  prove  actual  pecuniary  damage.  If  inconvenience  to  the 
plaintiff  and  loss  of  time  have  been  proved,  and  there  has  been  no 
inquiry  as  to  actual  damage,  or  none  appears  on  inquiry,  there  is 
still  some  practical  expression  as  to  technical  injury  required  qf  the 
court  for  compensatory  damages.  In  default  of  proof  of  actual 
damages,  damages  by  implication  remains  for  the  technical  violation 
of  the  contract,  when  facts  have  been  shown  which  would  authorize 
the  assessment  of  an  appreciable  amount  in  damages  if  proved.  In 
snch  cases  the  amount  is  inappreciable,  and  is  given  to  save  costs  to 
plaintiff. 

We  know  of  no  authority  here  that  would  justify  us  in  assessing 
punitory  damages  in  the  absence  of  bad  faith  in  actions  arisiag  ex 
contractu. 

The  judgment  appealed  from  is  excessive.  Judgment  for  nominal 
damages  will  be  allowed,  which  are  fixed  at  three  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  so  as  to  give  the  plaintiff  three  dollars 
damages.  In  other  respects  it  is  affirmed,  plaintiff  to  pay  costs  of 
appeal. 

Rehearing  refused. 


No.  11.693. 

Britton  &  Koontz  vs.    George  C.   Harvey.    The   Middlesex 
Banking  Company,  Intervenor. 

Movable  property  declared  Immovable  by  destination  by  the  Civil  Code  remains 
so  only  so  long  as  the  conditions  which  fix  its  immobility  exist  and  the  rights 
acquired  upon  It  have  existence,  otherwise  it  Is  subject  to  the  will  and  pleasure 
of  the  owner,  who  can  detach  It,  pledge  It,  or  sell  it. 

Xo  formal  acceptance  of  pledged  property  is  required.  Its  delivery  to  and  accep- 
tance by  the  pledgee  is  sufllcient  to  perfect  the  pledge  under  the  written  con- 
tract for  movables  pledged. 
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A  botia  Jide  purchaser  of  property  redeliYered  by  the  pledgee  to  the  pledgor  for 
temporary  use  will  be  protected  against  the  claims  of  the  pledgee  on  the 
property. 

The  drawp.r  of  the  bill  can  validly  pledge  property  to  secure  an  accommodation 
acceptor,  and  also  to  protect  the  future  holder  of  the  bill. 

APPEAL  from  the  Eighth  Judicial  District  Court,  Parish  of  Con- 
cordia.    DagQj  J, 


Elam  &  Dale  and  Lazarus,  Moore  <&  Luce  for  Plantiffs  and  Appel* 
lants. 


H.  R,  Boyd  for  Intervenor,  Appellee. 


The  opinion  of  the  court  was  delivered  by 

MeEnery,  J.  This  was  an  action  brought  in  the  District  Court  of 
Concordia  parish,  Louisiana,  by  the  appellants  against  George  C. 
Harvey,  in  which  action  writs  of  attachment  and  sequestration  were 
issued,  and  certain  property  of  the  defendant,  George  C.  Harvey^ 
was  attached  and  sequestered  by  the  sheriff  of  Concordia  parish.  These 
writs  were  issued  and  levied  in  the  month  of  November,  1893. 
Subsequently,  in  the  early  part  of  January,  1894,  other  writs  of  at- 
tachment and  sequestration  were  issued  and  levied  upon  twenty 
head  of  mules.  The  Middlesex  Banking  Company  intervened  in  said 
suit,  claiming  title  to  the  said  twenty  head  of  mules.  Issues  were  joined 
upon  said  intervention,  and  the  case  was  tried  upon  an  agreed  state- 
ment of  facts,  which  was  as  follows : 

''It  is  hereby  stipulated  by  and  between  Messrs.  Elam  &  Dale» 
attorneys  for  the  plaintiff  in  the  above  entitled  suit,  and  H.  R.  Boyd, 
attorney  for  the  Middlesex  Banking  Company,  intervenor  in  the 
above  entitled  suit,  that  the  above  cases  are  to  be  tried  in  the  above 
court  upon  the  following  facts  as  herein  agreed  upon,  and  that  the 
said  agreed  statement  of  facts  shall  be  taken  as  all  the  facts  in  this 
case  in  this  court,  and  in  any  and  all  courts  in  which  this  case  may 
go  by  appeal  or  otherwise. 

''It  is  hereby  stipulated  and  agreed  that  the  Middlesex  Banking 
Company  is  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Connecticut,  and  is  duly  authorized 
to  do  business  in  the  State  of  Louisiana,  and  that  heretofore,  to- wit: 
on  the  81st  day  of  December,  1893,  it  purchased  twenty  head  of 
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males  in  market  overt  for  the  Bum  of  two  thousand  two  hundred 
dollars  cash,  in  Memphis  in  the  State  of  Tennessee,  from  one  Robert 
Lockwood,  and  that  the  said  Middlesex  Banking  Company  did  not 
know,  at  the  time  it  purchased  the  said  mules  as  above  sec  forth,  that 
there  had  ever  been  any  pledge,  equities  or  any  rights  against  said 
mules  of  any  kind  whatsoever  in  favor  of  the  plaintifiFs  above  set 
forth  or  of  any  other  person;  that  the  said  twenty  head  of  mules  are 
worth  the  sum  of  two  thousand  two  hundred  dollars,  and  that  the 
same  were  attached  and  sequestered  in  the  above  entitled  suits  as 
the  property  of  one  George  O.  Harvey,  and  that  the  said  writs  of 
attachment  and  sequestration  were  issued  out  of  the  District  Court 
of  Concordia  parish.  State  of  Louisiana,  and  were  levied  on  said 
mules  by  the  sheriff  of  Concordia  parish,  in  said  parish  and  State  on 
the day  of  January,  1894. 

"It  is  hereby  stipulated  and  agreed  that  the  said  mules,  so  as 
aforesaid  purchased  by  the  Middlesex  Banking  Company,  belonged 
to  one  Qeorge  C.  Harvey,  and  that  the  said  George  C.  Harvey  did, 
on  the  9th  day  of  May,  1893,  in  Concordia  parish,  State  of  Louisiana, 
make,  execute  and  deliver  to  Dreyfous  Bros,  his  certain  act,  a  copy 
of  which  is  hereto  attached  marked  exhibit  'A,'  and  made  a  part  of 
this  agreed  statement  of  facts.  And  that  the  said  act  was  never  re- 
corded, and  that  the  mules  described  in  said  act  were  delivered  into 
the  actual  possession  of  W.  H.  Harvey,  who  was  appointed  agent  for 
the  pledgees  as  shown  by  said  act,  and  that  the  said  mules  are  the 
same  mules  claimed  by  the  Middlesex  Banking  Company  in  this  suit. 

"  It  further  stipulated  and  agreed  that  the  said  George  C.  Harvey 
used  the  said  mules  upon  his  certain  plantation,  known  as  Clermont 
plantation,  in  Concordia  parish,  State  of  Louisiana,  under  the  super- 
viBion  and  control  of  W.  H.  Harvey,  as  shown  by  said  act;  and  that 
the  same  were  used  by  him  from  the  9th  day  of  May,  1893,  until 
about  the  3d  day  of  November,  1893,  upon  said  plantation;  and  that 
on  or  about  said  date  the  said  W.  H.  Harvey  and  George  C.  Harvey 
removed  said  mules  from  said  plantation  and  from  Concordia  parish, 
in  the  State  of  Louisiana,  to  Pine  Bluff,  in  the  State  of  Arkansas. 
And  that  the  said  mules  were  held  and  used  by  them  for  some  ten 
days  as  their  property,  and  the  same  were  shipped  to  and  sold  by 
them  to  one  J.  B.  Daniels  on  the  28th  of  December,  1893,  and  the 
said  mules  were  sold  by  the  said  Daniels  to  one  R.  L.  Derrington  on 
the  30th  day  of  December,  1893,  and  that  said  Derrington  sold  the 
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said  mules  to  one  Robert  Lockwood  on  the  30th  of  December,  1893, 
and  that  on  the  diet  day  of  December,  1893,  the  said  Middlesex 
Banking  Company  purchased  the  said  males  in  good  faith,  as  above 
set  forth,  from  the  said  Robert  Lockwood,  and  that  the  removal  of 
said  mules  from  said  plantation,  and  from  Concordia  parish,  in  the 
State  of  Louisiana,  and  the  sales  above  set  forth,  were  made  without 
the  knowledge  or  consent  of  the  plaintifiFs  herein;  and  it  is  further 
agreed  that  the  plaintifiFs,  as  soon  as  they  received  the  information 
that  the  said  mules  were  removed  from  said  plantation,  and  from 
Concordia  parish,  State  of  Louisiana,  sent  men  in  pursuit  of  them. 

<<  It  is  agreed  that  the  affidavits  for  attachment  and  sequestration 
and  writs  of  attachment  and  sequestration  in  the  above  suits  in  the 
said  courts  shall  be  considered  as  a  part  of  this  agreed  statement  of 
facts;  that  A.  &  M.  Moses  are  now  the  owners  of  said  note  sued  on 
in  their  said  suit  against  the  said  George  C.  Harvey,  and  that  they 
were  the  owners  thereof  prior  to  and  at  the  time  of  the  institution  of 
said  suit;  that  Britton  &  Koontz  are  now  the  owners  of  the  drafts 
sued  on  in  their  suit  against  the  said  George  C.  Harvey,  and  were  at 
the  time  of  and  priDr  to  the  institution  of  said  suit.  That  Dreyfous 
Bros,  failed  in  business  prior  to  the  instituLion  of  their  suits,  and 
were  then  and  are  now  insolvent,  and  that  the  indebtedness  to  said 
plaintiiTs  is  just,  due  and  binding  on  all  parties  on  said  notes  and 
drafts  set  out  in  said  act  made  a  part  hereof." 

A  copy  of  the  purported  pledge,  omitting  the  detailed  description 
of  the  mules,  is  as  follows : 

**  State  of  Louisiana,  1 

**  Parish  of  Concordia.  J 

*^  Be  it  remembered  that  on  this  the  9th  day  of  May,  A.  D.  1893, 
before  me,  Arestides  J.  Chaze,  a  notary  public  in  and  for  the  parish 
of  Concordia  and  State  of  Louisiana,  personally  came  and  appeared 
George  C.  Harvey,  residing  in  the  parish  of  Concordia,  who  declared 
to  me,  said  notary  public,  that  he  is  indebted  unto  the  commercial 
firm  of  Dreyfous  Bros.,  of  Natchez,  Miss.,  in  the  sum  of  three  thou- 
sand three  hundred  and  forty-nine  dollars  and  seven  cents,  with  ten 
per  cent,  per  annum  interest  from  November  1,  1893,  until  paid, 
evidenced  by  his  promissory  note,  dated  April  29,  1893,  in  the  sum 
of  three  thousand  three  hundred  and  forty -nine  dollars  and  seven 
cents,  bearing  ten  per  cent,  interest,  payable  to  the  order  of  Drey- 
fous Bros.,  at  the  banking  house  of  Britton  &  Koontz,  at  Natchez,. 
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Mi88.,  on  the  l«t  day  of  November,  1898,  and  paraphed  *iVe  varietur ^^ 
by  me,  said  notary,  to  identify  it  with  this  aeb. 

^'The  said  George  C.  Harvey  further  declared  that  the  said  note 
was  g:iven  to  cover  acceptances  by  the  firm  of  Dreyfous  Bros,  for 
him,  as  follows : 

^*  An  acceptance  in  favor  of  W.  H.  Hendricks  for  the  sum  of  two 
thonsand  dollars,  dated  January  4,  1893,  due  November  4, 1893,  with 
ten  per  cent,  per  annum  interest  from  its  date. 

^*  An  acceptance  in  favor  of  A.  &  M.  Moses  for  one  thousand  and 
eighty -five  dollars  and  forty-one  cents,  with  ten  per  cent,  per  an- 
Dam  interest  from  November  1,  1893,  and  due  November  1,  1893. 

"An  acceptance  for  ninety-seven  dollars,  with  ten  per  cent,  per 
annum  interest  from  November  1,  1893,  in  favor  of  A.  &  M.  Moses, 
and  due  on  November  1,  1893. 

"  He  further  declared  that  his  above  described  note  was  given  to 
cover  said  acceptance  and  interest  thereon. 

"  That  said  George  C.  Harvey  further  declared  that  said  accept- 
ances were  given  and  made  for  the  purchase,  from  the  said  Hendricks 
and  A.  &  M.  Moses,  of  thirty-four  head  of  mules  and  a  horse,  and 
g:iyen  as  advances  upon  his  crop  on  the  Clermont  and  Cypress  Grove 
plantations,  and  his  other  cropping  interests  in  the  parish  of  Con- 
cordia, and  that  they  are  secured  by  an  act  of  privilege  and  pledge 
npon  the  said  crop. 

"  He  further  declared  that  this  act  of  pledge  is  given  as  an  addi- 
tional collateral  security  for  said  note  and  acceptances,  the  said 
Dreyfous  Bros,  in  no  way  waiving  their  security  upon  said  crop  by 
reason  of  the  giving  of  the  pledge  as  described  herein. 

"In  order  to  more  fuU^  secure  the  said  above  described  note, 
given  for  said  acceptances,  the  said  George  C.  Harvey  further  de- 
clared that  he  has  specially  pledged  and  pawned  in  favor  of  said 
Dreyfous  Bros.,  of  Natchez,  Miss:,  the  personal  property  hereinafter 
described,  which  he  guaranteed  to  be  free  from  any  lien,  privilege  or 
other  encumbrance. 

*'  Mules  on  the  Clermont  plantation.  (Here  follows  a  description 
of  the  mules.) 

"The  said  personal  property  is  to  remain  subject  to  said  pledge 
until  the  full  and  final  payment  of  the  said  note  and  said  accept- 
ances, with  principal  and  interest  and  attorney's  fees  as  above  stip- 
ulated in  the  sum  of  ten  per  cent. 
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"The  said  George  C.  Harvey  further  declared  that  he  has  deliv- 
ered and  does  deliver  unto  said  firm  the  above  described  property, 
And  the  said  Dreyfous  Bros,  acknowledge  the  actual  delivery  and 
possession  of  the  property. 

''  It  was  further  declared  and  agreed  between  the  said  George  C. 
Harvey  and  the  said  Dreyfous  Bros.,  herein  represented  by  Ben. 
Dreyfous,  a  member  of  said  firm,  that  W.  H.  Harvey  is  constituted 
the  agent  of  the  said  firm  of  Dreyfous  Bros.,  to  have  and  retain  pos- 
session of  the  above  described  property  during  the  existence  of  this 
contract  and  pledge,  and  the  said  parties  have  this  day  placed  the 
«aid  property  in  the  actual  possession  of  the  said  W.  H.  Harvey,  by 
the  consent  of  the  said  G.  0.  Harvey  and  the  said  Dreyfous  Bros., 
for  the  purpose  herein  stated. 

'^  It  is  further  agreed  and  stipulated  that  in  the  event  the  said  notes 
and  acceptances  are  not  paid  at  their  maturity,  the  said  firm  of 
Dreyfous  Bros,  is  authorized  to  sell  said  property,  at  private  sale, 
for  the  best  price  obtainable,  and  that  said  property  shall  be 
49old  without  the  necessity  of  resorting  to  any  court  of  justice,  and 
at  private  sale. 

"  The  said  Geo.  C.  Harvey  further  declared  that  he  obligates  him- 
self unto  and  in  favor  of  said  firm  of  Dreyfous  Bros.,  and  unto  and  in 
favor  of  any  future  holder  of  said  note  or  acceptances,  for  all  attor- 
ney's fees  which  they  may  incur  or  pay  to  enforce  the  collection  of 
said  note  and  acceptances,  which  attorney's  fees  are  fixed  at  ten 
per  cent,  of  the  amount  placed  in  the  hands  of  counsel  for  collec- 
tion." 

The  Middlesex  Banking  Company  relies  in  this  case  upon  five 
propositions  in  support  of  its  title  to  the  twenty  head  of  mules. 

1.  That  the  purported  act  of  pledge  is  void,  and  that  Geo.  C. 
Harvey  had  no  right  to  pass  such  an  act. 

2.  That  the  purported  pledge  was  never  accepted  by  Dreyfous 
Bros.,  nor  by  any  one  for  them. 

3.  That  if  Britton  &  Koontz  ever  had  any  valid  lien  upon  the 
mules,  it  was  lost  by  the  delivery  of  the  mules  back  to  Geo.  C.  Har- 
vey by  W.  H.  Harvey. 

4.  That  the  Middlesex  Banking  Company  is  an  innocent  purchaser 
of  said  mules,  and  is  entitled  to  be  protected  under  the  law  in  its 
purchase. 

5.  That  Britton  &  Koontz  never  acquired  any  interest  in  the  prop- 
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erty  purported  to  be  pledged,  either  upon  the  face  of  the  instra- 
ment  or  otherwise,  and  have  no  standing  in  any  court  for  the 
enforcement  of  their  supposed  rights. 

There  was  judgment  in  the  lower  court  in  favor  of  the  plaintiffs, 
Britton  &  Koontz,  and  against  defendant,  Geo.  0.  Harvey,  for  two 
thousand  dollars  with  interest,  and  for  attorney's  and  notarial  fees. 
The  writs  of  attachment  and  sequestration  were  snstuned  as  to 
defendant  Geo.  C.  Harvey,  and  the  privilege  thereunder  was  recog- 
nized and  ordered  to  be  enforced  on  the  property  seized,  and  there 
was  judgment  in  favor  of  plaintiffs  against  the  g  rnishees  Gillis,  Lev- 
erich  &  Co.  There  was  judgment  in  favor  of  the  inter venor  for 
the  twenty  mules  claimed.  From  the  judgment  for  the  intervenor, 
the  plaintiffs,  Britton  &  Koontz,  appealed. 

The  first  proposition  of  plaintiff  is  not  tenable.  To  adopt  the  views 
of  the  intervenor  would  defeat  his  own  claim,  as  the  property  would 
remain  immovable,  and  title  could  only  pass  by  written  act. 

The  Code  divides  and  classifies  all  property,  corporeal  and  incor- 
poreal, both  immovable  and  movable,  and  the  classification  and  de- 
scription is  made  in  accordance  with  the  nature  of  the  thing,  its  des- 
tination and  the  objects  to  which  it  is  applied. 

It  would  be  a  great  undertaking  to  state  the  reasons  for  this 
division  and  description  of  property,  the  actions  necessary  to  enforce 
any  right  springing  from  the  same,  and  the  obligations  resulting 
therefrom,  and  their  interpretation,  as  they  are  referable  to  one  or 
the  other  classification. 

It  is  a  positive  declaration  of  the  Code  that^movables  by  destina- 
tion are  immovable.  It  is  a  pure  fiction,  and  does  not  change  the 
nature  of  the  property.  It  is  immovable  by  destination  only  so  long 
as  the  conditi  ns  exist  and  the  rights  upon  which  it  as  such  have  ex- 
istence ;  otherwise  it  is  subject  to  the  will  and  pleasure  of  the  owner, 
who  can  detach  it,  sell  it,  or  pledge  it.  Weil  vs.  Lapeyre,  38  An. 
303;  Qirard  vs.  New  Orleans,  2  An.  901;  CafBn  vs.  Kirwan,  7  An. 
221. 

The  written  act  of  pledge  is  signed  by  Dreyfous  Bros.,  by  their 
agent,  B.  Dreyfous.  They  have  not  denied  his  authority.  The  sign- 
ing of  the  act  was  consent  to  the  pledge,  and  the  delivery  of  the 
property  perfected  it.  We  know  of  no  law  here,  however,  which 
requires  the  pledgee  to  make  a  formal  written  assent  to  the  pledge. 
The  delivery  of  the  pledge  is,  in  itself,  an  acceptance  and  assent  to 
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the  existence  of  the  pledge.  On  this  point  the  statement  of  facts  is : 
^'That  the  mules  described  in  said  act  were  delivered  into  the  actaal 
possession  of  W.  H.  Harvey,  who  was  appointed  agent  of  the 
pledgees,  as  shown  by  said  act."     Auge  vs.  Varick,  31  An.  865. 

The  contract  of  pledge  entered  into  between  the  parties  is  excep- 
tional in  its  character. 

There  are  three  obligations  secured  by  it — the  note  and  the  accept- 
ances given  for  it. 

It  would,  on  a  casual  reading  of  the  contract,  appear  that  the  ac- 
ceptances were  merged  in  the  note.  But  we  are  of  the  opinion  that 
the  holders  of  the  acceptances  are  protected  by  the  act  of  pledge. 

The  acceptor  becomes  the  principal  debtor  and  the  drawer  is  ad- 
vanced to  the  front  as  first  endorser,  and  the  drawer  is  surety  on  the^ 
bill  or  note  for  its  payment,  and  can  be  compelled  to  do  so  when  the 
requisite  steps  have  been  taken  to  insure  his  liability,  which  is  con- 
ditional. In  this  case  the  drawer  gave  security  by  way  of  pledge  to 
protect  the  acceptor,  who  was  an  accommodation  acceptor,  and  en- 
tered into  a  further  agreement  to  secure,  by  way  of  pledge,  his  ob- 
ligation as  endorser.  The  other  acceptances  and  the  note  are  not 
before  us.  As  a  fact  the  pledge  was  given  to  secure  the  payment  of 
the  price  of  the  mules,  for  which  drafts  or  check  were  given,  and 
accepted  by  Dreyfous  Bros,  as  accommodation  acceptors.  He  was 
secured  by  a  pledge  which  was  to  continue  in  existence  until  the- 
payment  of  the  acceptances. 

He  undoubtedly  held  the  pledge  in  trust  for  the  holders  of  the 
acceptances.  It  was  the  debt  which  gave  character  to  the  pledge, 
and  which  gives  the  right  and  remedies  of  the  parties  under  it,  and 
not  the  pledge  which  determined  the  nature  of  the  debt.  Daniela 
on  Negotiable  Instruments,  Sec.  2,  par.  834. 

Every  lawful  obligation  may  be  enforced  by  the  auxiliary  obliga- 
tion of  pledge.     Civil  Code,  3136. 

The  principal  obligation  may  be  conditional.     Civil  Code,  3137. 

There  is,  therefore,  no  reason  why  one  can  not  give  a  pledge  to- 
secure  his  obligation  as  endorser.     Civil  Code,  8140. 

Nor  is  there  any  reason  why  two  obligations  can  not  be  enforced 
by  the  same  auxiliary  obligation  of  pledge.  In  the  instant  case  the 
pledgor  and  drawer  of  the  draft  entered  into  the  contract  of  pledge 
to  secure  the  accommodation  acceptor,  and  a  further  obligation  in 
favor  of  the  holder,  to  secure  by  the  pledge  the  holder  of  the  accep- 
tance in  case  of  non-payment  by  the  acceptor. 
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The  objection  that  the  act  of  pledge  was  not  recorded  in  the  parish 
of  Concordia  is  without  force,  as  it  is  only  necessary  in  relation  to 
movable  property  that  the  contract  be  written,  and  actual  delivery 
be  made  of  the  thing  pledged. 

Continaed  possession  of  the  thing  pledged  by  the  pledgee  is  essen- 
tial to  its  validity,  and  it  is  well  settled  that  a  delivery  back  of  the 
possession  of  the  thing  pledged  to  the  pledgor  terminates  the  title, 
nnless  such  delivery  be  for  a  temporary  purpose  only,  or  be  to  the 
pledgor  in  a  new  character,  such  as  a  special  bailee  or  agent.  Jones 
en  Pledges,  Sec.  40. 

The  common  and  civil  law  in  regard  to  the  delivery  of  the  prop- 
erty to  the  pledgor  for  a  temporary  and  special  purpose  is  practically 
the  same;  the  latter  providing,  however,  that  the  temporary  posses- 
sion shall  be  in  the  interest  of  the  creditor,  so  that  he  shall  not  lose 
exclusive  possession  of  the  same,  and  the  temporal  y  possession  of 
the  thing  pledged  does  not  cover  a  fraud. 

The  temporary  possession  must  be  special  and  limited,  and  not  for 
the  pledgee's  own  use  and  benefit.  The  adihission  in  the  statement 
of  facts  shows  that  the  pledgor,  George  0.  Harvey,  did  not  have  the 
males  for  a  special  and  limited  purpose,  but  that  his  possession  was 
absolute  and  unqualified,  as  he  used  them  for  the  cultivation  of  his 
plantation,  for  his  exclusive  use  and  benefit.  In  other  words,  he 
was  not  a  special  bailee  of  the  pledgee  for  a  particular  purpose,  such 
as  the  patting  of  the  pledgor  in  possession  of  the  property  to  have 
some  work  done  on  it  for  the  benefit  of  the  pledgee,  the  redelivery 
of  a  note  to  the  pledgor  for  the  special  purpose  of  collection,  nor 
was  his  possession  limited  as  to  time  and  use.  It  has  been  held  that 
when  a  horse  has  been  temporarily  loaned  to  the  pledgor,  that  he 
might  have  the  use  of  it,  the  pledge  was  destroyed  as  to  a  bona  fide 
purchaser,  or  an  attaching  creditor.  Day  vs.  Swift,  48  Me.  368; 
Colby  vs.  Cressy,  6N.  H.  237;  Geddes  vs.  Bennett.  6  An.  316. 

The  case  of  Reeves  vs.  Capper,  5  Bing.  N.  C.  136,  and  referred  to 
in  Casey  vs.  Cavaroc,  96  U.  S.  467,  was  where  the  master  of  a  ship 
having  pledged  his  chronometer  to  the  owners,  they  permitted  him 
to  keep  it  on  board  their  ship  and  use  it  for  the  purpose  of  navigat- 
ing the  ship  for  a  limited  time  without  losing  their  lien.  If  there 
was  any  possession  of  the  chronometer  in  the  pledgor,  it  was  for  the 
benefit  of  the  pledgee,  or  it  was  a  co-operative  possession  by  which 
the  pledgee  never  dispossessed  himself  of  the  chronometer.     And  in 
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the  case  of  Jacquet  vb.  Creditors,  38  An.  863,  the  question  at  Issae 
was  one  of  possession  of  the  thing  pledged.  There  was  no  issae 
raised  as  to  the  sale  of  the  thing  pledged  by  the  pledgors,  who  bad 
temporary  use  of  the  pledged  property.  The  possession  of  the 
property  under  such  circumstances  by  the  pledgee  is  prirAa  facie 
evidence  that  the  debt  has  been  paid  and  that  he  is  in  full  owner- 
ship of  the  property.  But  even  if  the  temporary  possession  had  been 
placed  in  the  pledgor  by  plaintiffs  a  bona  fide  purchaser  would  be 
protected. 

<t  Thus  the  fact  that  the  pledgor  of  a  horse  obtained  possession  for 
a  special  purpose,  such  as  to  drive  for  a  few  miles  to  visit  a  relative 
upon  the  promise  to  return  it  in  a  day  or  two,  and  while  upon  the 
visit  traded  this  horse  for  another,  does  not  enable  the  pledgee  to 
recover  the  horse  from  the  purchaser."     Jones  on  Pledges,  Sec.  47. 

There  was  manifestly  no  felonious  possession  of  the  pledge  by 
Geo.  C.  Harvey  when  he  sold  the  mules.  His  possession  was  lawful, 
as  he  had  obtained  the  same  with  the  consent  of  the  agent  of  the 
plaintiff.  He  held  the  legal  title  to  the  property  and  was  in  lawful 
possession  of  the  same,  and  was  vested  with  all  the  evidences  of 
entire  ownership.  The  bona  fide  purchasers  of  the  property  must  be 
protected. 

Judgment  affirmed. 

Rehearing  refused. 
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JL^'?^  No.  11,679. 

49  1316      Douglas  Blackwbll  et  al.  vs.  The  St.  Louis,  Iron  Mountain  & 

Southern  Railroad  Company. 

Passengers  approacliiiiK  the  railroad  track  they  propose  to  cross  must  exercise 
reasonable  care  to  avoid  accidents,  and  when  it  appears  that  if  there  had  been 
such  precaution  the  near  approach  of  the  train  would  have  been  ascertained, 
the  traveler  can  not  recover  damages  if,  on  attempting  to  cross,  he  is  struck 
by  the  locomotive.    Beach  on  Contributory  Neglij^enco,  Sees.  161,  184. 

The  mere  omission  of  train  signals  will  not  subject  the  railroad  company  to  dam- 
ages if  the  traveler  struck  by  the  locomotive  attempts  to  cross  the  track  with- 
out observing  usual  precautions  to  avoid  such  accidents. 

Least  of  all  will  the  company  be  held  for  damages  caused  by  the  locomotive  sti Ik- 
ing the  traveler  crossing  the  tracks  if  the  evidence  shows  the  usual  signals  of 
the  approaching  train  were  given,  and  which  should  have  been  heard  and 
heeded. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Vaughan,  J,  ad  hoc. 
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iVeuTton  &  Madison  and  Oarrett  &  Munholland  for  Plaintiffs  and 
Appellees. 


Fred,  Q.  Hudson  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  Plaintiffs  in  these  consolidated  cases  sue  for  damages 
alleged  to  have  been  caused  by  the  fault  of  those  in  charge  of  de- 
fendant's trains  of  cars  striking  the  wagon  of  plaintiffs,  at  the  time 
crossing  the  tracks  of  defendant's  railroad.  The  result  of  the  acci- 
dent was  the  bodily  injuries  of  plaintiffs  and  the  damage  to  the 
wagon  and  horse.  From  judgments  based  on  verdicts  of  the  jury 
against  defendant,  this  appeal  is  prosecuted. 

The  freight  train  was  proceeding  north  from  Monroe,  and  plaintiffi^ 
in  the  wagon  were  knocked  off  the  track  at  Sicard  Crossing.  Almost 
parallel  with  the  track  is  the  road  from  Monroe,  and  along  this  road 
the  wagon  was  on  its  way,  intending  'to  cross  the  tracbs  at  Sicard. 
On  the  west  side  of  the  track,  from  which  side  plaintiffs  attempted 
to  cross,  there  is  a  seed  house  about  one  hundred  and  forty  feet  in 
length,  placed  there  by  defendant;  south  of  the  crossing,  and  be- 
tween the  crossing  and  the  house,  there  was,  when  the  accident  oc- 
curred, two  box  cars  on  a  siding.  It  is  charged  in  the  petition,  the 
house  and  box  cars  obstructed  the  view  of  the  train  coming  from  the 
south,  and  made  it  impossible,  until  on  the  main  track,  for  any  one 
to  see  a  train  approaching  in  that  direction.  It  is  alleged  that  when 
the  plaintiffs  in  the  wagon  reached  the  crossing,  with  no  view  to  the 
south,  owing  to  the  obstructions  of  the  house  and  box  cars, 
and  not  warned  by  any  whistle  of  the  approaching  train,  nor  able  to 
hear  any  train  or  noise,  they  started  to  cross,  but  before  clearing  the 
track  the  wagon  was  struck  by  the  engine,  the  plaintiffs  thrown  to 
the  ground  with  great  violence,  causing  serious  internal  injuries 
to  plaintiffs,  besides  the  damage  to  the  wagon  and  the  crippling  of 
the  horses.  The  negligence  attributed  to  defendant  is,  that  the 
train  was  running  at  an  unusual  rate  of  speed,  passing  the  station  at 
an  unexpected  time  not  scheduled ;  that  the  engineer  failed  to  ring 
the  bell  or  sound  the  whistle  at  the  whistling  board,  about  1000  feet 
from  the  crossing,  and  the  obstacles  placed  by  the  defendant,  pre- 
venting any  one  from  seeing  the  train. 
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We  have  given  all  dne  attention  to  plaintiffs'  argument  inferring 
the  negligence  of  defendant  from  the  fact  that  the  seed  house  pre- 
vented the  ftight  of  the  track  south.  It  must  necessarily  happen 
from  the  accumulation  of  freight,  or  other  causes,  that  such  ob- 
structions from  side-tracking  of  cars  will  occasionally  exist.  While 
such  obstructions  should  prompt  a  greater  degree  of  vigilance  on  the 
part  of  railroad  companies  to  guard  against  accidents,  the  very  fact 
of  such  obstructions  calls  for  carefulness  from  travelers  proposing 
crossing  the  tracks.  See  Beach  on  Contributory  Negligence,  Sec. 
196,  p.  264.  '<  In  proportion  as  the  danger  is  increased  must  the  vig- 
ilance of  the  traveler  who  approaches  the  crossing  be  increased,"  is 
the  text  of  the  author.  In  our  view  the  imprudence  of  the  plain- 
tiffs, exhibited  by  the  record,  overshadows  the  alleged  negligence 
of  the  company,  in  respect  to  the  side-tracking  of  the  cars.  See  also 
1  Thompson  on  Negligence,  422,  Sec.  7.  * 

The  train  leaving  Monroe  going  north  stops  at  Parker's  Crossing. 
Next  is  Sicard,  about  a  mile  distant.  The  train  on  the  track  is  easily 
perceived  from  the  road  approaching  the  track,  and  almost  parallel 
'  to  it  in  some  places.  Along  this  road  the  plaintiffs  in  the  wagon 
were  riding  on  the  evening  of  the  accident,  and  another  wagon  was 
a  short  distance  behind.  We  do  not  affirm  it  to  be  the  duty  of  a 
traveler  to  look  behind,  but  it  can  not  fail  to  impress  the  mind  that 
a  freight  train  of  eleven  cars  moving  along  this  railroad  near  by, 
making  the  usual  noise  and  nearing  the  point  the  wagon  was  to 
cross,  should  have  attracted  no  attention  from  the  plaintiffs  in  the 
wagon.  Any  one  approaching  the  track  he  is  to  cross  is  usually 
prompted  to  use  both  sight  and  hearing.  Those  in  the  rear  wagon 
both  saw  and  heard  the  train  and  hallooed,  as  they  express  it,  to 
plaintiffs.  Plaintiffs  heard  neither  voice  or  train.  When  plaintiffs 
reached  the  crossing  the  train  was  very  close  at  hand,  striking  the 
wagon  before  it  cleared  the  track.  Sicard  is  a  flag  station  where  the 
train  does  not  stop,  unless  flagged.  It  is  such  a  point  freight  trains 
may  be  expected  to  pass,  if  not  at  all  times,  as  one  of  the  witnesses 
expressed  it,  at  least  not  with  the  regularity  of  passenger  trains. 
True,  the  sight  south  was  interfered  with  by  the  side  cars  and  the 
seed  house.  These  obstructions,  while  they  are  not  to  be  lost  sight 
of  in  considering  the  question  of  responsibility,  certainly  should  have 
suggested  caution  to  travelers  about  crossing  the  tracks.  It  seems 
to  us  that  caution  could  not  have  been  observed  by  the  plaintiffs.  If, 
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vhen  this  wagon  reached  the  crossing,  there  had  been  a  pause  and 
the  listening  which  ordinary  prudence  and  the  law  exacts,  how  is  it 
possible  the  plaintiffs  could  fail  to  hear  the  noise  of  this  long  train 
then  within  the  short  distance  demonstrated  by  the  collision  before 
the  wagon  reached  the  other  side.  The  suggestiveness  of  negligence 
on  plaintiffs'  part  is  not  lessened  on  examining  the  testimony  as 
to  plaintiffs'  course  on  reaching  the  crossing.  One  of  the 
plaintiffs,  he  says,  checked  up  and  took  time  to  go  across;  the 
statement  of  the  other  is  he  checked  up,  halted  a  little;  another 
witness,  in  the  wagon  behind,  who,  admitting  he  was  trying  to 
beat  the  train,  was  close  behind  plaintiffs,  and  barely  escaped  their 
fate  by  turning  his  horse  away  from  the  crossing  just  in  time  to 
escape  being  struck  on  the  track,  asked  what  plaintiffs  did  on  reach- 
ing  the  crossing,  answers,  they  did  as  one  does  coming  to  a  bridge, 
or  something  of  that  kind,  don't  come  to  a  full  stop,  but  check  up. 
We  think  this  testimony  indicates  that  there  was  no  full  pause  and 
attentive  ear  given  by  plaintiffs  or  they  would  have  heard  the  train 
so  near  to  the  crossing  and  refrained  from  attempting  to  pass  the 
track  in  front  of  the  advancing  train.  Aside  from  the  inferences 
naturally  suggested  by  the  testimony  produced  by  plaintiffs  we  have 
in  the  record  the  testimony  of  the  conductor,  brakemen,  firemen 
and  others,  that  the  usual  signals  by  whistles  were  given,  and  besides 
the  fireman  testifies  he  rung  his  bell  for  half  a  mile  before  the  cross- 
ing was  reached.  The  whistling  board  is  one  thousand  four  hundred 
feet  from  Sicard.  It  may  well  be  that  the  whistles  were  not  sounded 
at  that  precise  point.  If  only  that  whistle  had  been  given  at  that 
short  distance  it  would  not  have  been  as  efficient  a  warning  as 
whistles  from  one- quarter,  one -half  and  a  mile,  the  distances  given 
by  the  witnesses.  There  is  negative  testimony  that  none  were  given. 
The  affirmative  testimony  outweighs  that  of  the  witnesses,  who  it 
may  well  be  said  did  not  hear.  We  think  on  this  branch,  as  on  the 
whole  case,  there  is  no  basis  for  the  judgment  against  the  com- 
pany. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided,  annulled  and  reversed  at  plaintiffs'  cos's. 

Rehearing  refused. 
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47    272l 

106  234'  George  Font  et  als.  vs.    Gulp  State  Land  and  Improvement 

Company. 

The  application  to  remove  a  cause  from  the  State  to  the  Circuit  Court  of  the  United 

StatQS  is  too  late  if  filed  after  the  delay  given  defendant  to  except  or  answer 

Act  of  Congress  IBth  August,  1888;  25  Statutes  at  Large,  425,  Sec.  3;  138  U.  S.  298. 
The  delay  for  filing  the  exception  or  answer  of  the  defendant  is  at  an  end  ten  days 

after  citation,  not  counting  the  day  on  which  citation  is  served.  C.  P.,  Arts.  180. 

310;  25  An.  1.%. 
A  sale  by  authentic  act  has  full  effect  between  the  parties  unless  a  counter  letter  is 

reserved  and  is  conclusive  on  all  except  forced  heirs  and  creditors.    C.  C.  Art. 

1993;  11  La.  424;  9  Rob.  28;  2  H.  D.  1034,  No.  1,  etseg. 
Hence  a  purchaser  at  a  tax  sale  under 'an  assessment  against  one  having  no  title 

can  not,  when  sued  by  the  owner,  dispute  his  title  on  the  ground  it  is  simulated; 

whether  simulated  or  not,  it  binds  all  except  heirs  or  creditors  of  the  vendor. 

Ib/<r 
An  assessment  against  the  own^r  and  notice  to  him  is  requisite  to  pass  title  by  a 

tax  sale  made  under  the  revenue  act  No.  85  of  188S.    Constitution,  Art.  210;  55 

An.  1162;  43  An.  426;  44  An.  912;  45  An.  1109;  46  An.  403. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Thomas  H,  Thorpe  and  Gus  A,  Breaux  for  Plaintiffs,  Appellees. 


W,  S,  Benedict,  Percy  S,  Benedict  and  Robert  G,  Dugu6  for  Defend- 
ant, Appellant. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiffs,  heirs  of  Louis  F.  Bundy,  bring  the 
petitory  action  for  land  acquired  by  him  in  1837.  The  defendant,  a 
Mississippi  corporation,  claimed  the  removal  of  the  suit  to  the 
United  Staces  Circuit  Court,  which  application  being  denied  by  the 
lower  court,  the  defendant,  under  reservation  of  his  asserted  right 
to  remove,  filed  an  answer.  There  was  judgment  of  the  lower  court 
in  plaintiffs'  favor  and  defendant  appeals. 

It  is  urged  the  lower  court  erred  in  refusing  the  removal.  The  act 
of  Congress  on  this  subject  requires  that  the  defendant  entitled  to 
such  removal  mu3t  make  the  application  at  or  before  the  time  the 
plea  or  answer  is  due.  The  Supreme  Court  of  the  United  States  has 
held  that  compliance  with  this  act  by  the  defendant  as  to  the  time  of 
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the  application  is  necessary  to  give  jnrisdiction  to  the  Circuit  Court,  so 
that  neitiier  consent,  the  extension  of  time,  nor  failure  of  plaintiff 
to  take  a  default,  will  serve  as  the  equivalent  of  the  requirement  of 
theact.  If  not  made  at  or  before  the  plea  or  answer  is  due,  the  applica- 
tion comes  too  late.  The  defendant  under  our  Code  of  Practice  has  ten 
days  after  service  of  petition  to  except  or  answer.  In  computing  the 
delay,  neither  the  day  of  the  service  of  citation  nor  that  on  which  the 
delay  expires  is  countad.  In  this  case  the  citation  was  served  on  the 
9tb  April,  the  ten  days  expired  on  the  19th  and  the  default  was  taken 
on  the  20th.  The  application  to  remove  was  made  on  the  28d.  We 
note  the  contention  that  the  20th  is  not  to  be  counted,  because  it  is 
claimed  the  delay  expired  on  that  day.  If  it  did,  it  would  not  avail 
defendant,  not  making  the  application  till  the  23d.  The  day  the 
delay  expired,  in  our  view,  was  the  19th ;  the  20th  was  no  portion  of 
the  delay.  The  lower  court,  we  think,  luled  correctly  in  refusing  the 
removal.  Act  of  Congress  13th  August,  1888,  Sec.  3;  25  Statutes  at 
Large,  p.  434;  Kansas  R.  R.  vs.  Daughtry,  138  U.  S.  298;  Code  of 
Practice,  Arte.  180,  310;  Hart  vs.  Nixon,  V5  An.  136. 

The  defendant's  answer  is  a  denial  of  plaintiffs'  claim  of  owner- 
ship, coupled  with  the  averment  that  the  title  from  Green  to  Louis 
F.  Bandy,  the  basis  of  plaintiffs'  suit,  was  simrlated,  and  had  been 
80  decreed  in  a  suit  between  plaintiffs  or  their  ancestor  Bundy  and 
hia  vendor  Qreen  and  George  H.  Brown.  It  is  further  averred  that 
Green,  bis  widow  and  Brown  have  always  been  in  possession  of  the 
property,  and  none  ever  was  taken  by  Bundy  or  his  heirs.  .  The  answer 
then  sets  up  a  tax  title,  under  an  assessment  against  Brown,  avers 
payment  of  taxes,  and  in  the  event  of  eviction  prays  reimbursement 
of  the  price  paid  at  the  tax  sale  and  taxes. 

The  plaintiffs  exhibit  in  support  of  their  claim  a  title  from  John 
Green  to  Louis  F.  Bundy,  of  date  16th  of  December,  1837,  of  the  ten 
lots  on  State  street  in  controversy.  The  defendant,  purchasing  at  a 
tax  sale  of  the  property  made  in  1892  under  the  assessment  in  the 
name  of  George  W.  Brown,  claims  to  be  entitled,  in  order  to  maintain 
its  title,  to  show  that  the  conveyance  to  Bundy  was  a  simulation. 
This  contention  that  the  holder  of  a  tax  title,  not  a  creditor  or  heir 
of  John  Green,  can  attack  his  conveyance  to  Bundy,  made  over  half 
a  century  since,  is  that  on  which  defendant  mainly  relies. 

The  lower  court  excluded,  on  the  objection  of  plaintiffs,  certain  acts 
of  sale  and  the  judicial  record  of  the  suit  of  the  heirs  of  Bundy 
18 
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against  John  Green,  inclading  his  answer  to  interrogatories  on  facts 
and  articles.     This  documentary  evidence  comes  np  with  the  bill. 
We  are  not  informed  by  the  offer  or  by  the  argument  of  the  con- 
nection with  this  case  of  this  documentary  evidence.    The  acts  and 
the  suit  have  no  pertinence  to  the  issue  here,  but  refer  to  property 
other  than  that  involved  in  this  suit.    We  think  the  evidence  was 
properly  excluded.    The  defendant  also  offered  testimony  to  show 
that  Bundy  or  his  heirs  never  had  possession,  but  that  possession  at 
all  times  was  in  Green  and  his  heirs.     As  this  court  had  already  de- 
cided  that  Green  could  not  attack  his  title  by  authentic  act  to- 
Bundy,  the  lower  court  excluded  the  testimony  to  attack  Bandy's 
title  offered  by  the  defendant,  a  purchaser  at  a  tax  sale,  made  under 
an  assessment  against  Brown.    In  any  aspect  of  the  question,  the 
testimony  was  properly  excluded.    The  property  stood  on  the  public 
records  as  that  of  Louis  F.  Bundy,  under  a  conveyance  from  Green 
dating  back  to  1837.     On  what  principle  is  the  defendant,   not  a 
creditor  or  heir  of  Green,  to  attack  a  sale  made  by  Green  to  Bundy. 
That  conveyance  bound  Green  and  his  heirs,  as  this  court  had  already- 
decided.     After  that  decision,  the  defendant  chose  to  buy  the  prop- 
erty at  a  tax  sale  under  an  assessment  against  Brown,  who  never 
had  any  ownership.     And  now  the  defendant,  to  maintain  his  tax 
title,  proposes  to  show  the  simulation  of  the  Bundy  title,  and,  if 
shown,  it  would  not  be  an  assessment  against  Brown.     But  the  de- 
fendant is  in  no  position  to  show  the  alleged  simulation.     Unless  a 
counter  letter  is  reserved,  the  vendor  and  his  heirs  are  not  permitted 
to  dispute  the   authentic  act.     Civil  Code,  Arts.  2286,  2289.    The 
verity  of  the  act  is  also  conclusive  as  to  all  except  creditors  and  forced 
heirs  of  the  vendor.     It  is  elementary  that  one  not  a  creditor  of 
the    vendor    can    not    assail    his    conveyance  of    property.     Oivil 
Code,    Art.     1993;     Fennessy    vs.    Gonsoulin,    11    La.    424;     La- 
bauve    vs.    Boudreau,     9    Bob.    28;     2     Hennen*s    Digest,     1034^ 
No.    1,   et   aeg.   Again,    one  who   puts   his  property  in  the  name 
of    another  whose  title    is   recorded    is  bound  by    the    recorded 
title.     Assessments  are  directed  to  be  made  against  the  recorded 
owner.  Instead  of  assessing  the  property  here  in  the  name  of  Bundy 
or  his  heirs,  it  was  assessed  in  the  name  of  one  who  bore  no  relation 
to  the  property.     In  view  of  the  principle  of  law  that  holds  the  title 
by  authentic  act  conclusive  as  to  parties  and  as  to  all  except  forced 
heirs  and  creditors,  we  can  not  recognize  the  right  of  the  defendant, 
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neither  a  creditor  nor  heir  of  Green,  to  originate  a  litigation  as  to  the- 
reality  of  Bundy's  title.  As  to  the  defendant,  Bnndy  must  be  deemed 
to  be  the  owner,  because  the  law  gives  that  effect  to  the  authentic 
act.  This  leads  to  the  conclusion  that  the  evidence  to  show  the 
Bimnlation  or  the  alleged  simulation  of  the  Bundy  title  was  properly 
excluded.  The  excluded  testimony  had  no  tendency  to  sustain  a  tax 
Bale  on  an  assessment  against  Brown,  under  which  assessment  de- 
fendant bought.  The  theory  that  the  tax  sale  purchaser  can  defeat 
the  right  of  the  recorded  owner  by  attacking  his  title  as  simulated 
is,  in  our  view,  utterly  inadmissible.  That  title,  spread  by  authentic 
acts  in  the  public  records,  has  full  effect  as  to  all,  whether  simulated 
or  not,  except  with  reference  to  creditors  and  heirs  of  the  vendor. 
The  holder  of  the  tax  title  is  not  within  the  exception. 

The  tax  sale  to  this  defendant  was  under  the  revenue  act  No.  86 
of  1888.  Under  that  statute  and  the  Constitution  an  assessment  and 
notice  to  the  owner  was  indispensable  to  vest  title  in  the  purchaser 
at  the  tax  sale.  The  prima  facie  effect  of  a  tax  title  opposed  by  de- 
fendant yields  to  the  proof  of  plaintiffs'  ownership  at  the  time  when 
it  was  attempted  to  sell  their  property  to  defendant  under  an  assess- 
ment against  Brown.  Constitution,  Art.  210;  Hayes  vs.  Viator,  83 
An.  1162;  Breaux  vs.  Negrotto,  Jr.,  43  An.  426;  Norres  vs.  Hays,  44 
An.  912 ;  Montgomery  vs.  Land  and  Lumber  Company,  46  An.  403. 

Tax  titles  carry  the  prima  facie  weight  attached  to  them  by  the 
Constitution.  We  are  not  disposed  to  attribute  bad  faith  to  a  pur- 
chaser at  a  tax  sale  unless  a  very  clear  basis  exists.  We  do  not  think 
defendant  should  pay  revenues  prior  to  judicial  demand ;  nor  do  we 
think  the  case  is  one  for  damages  from  a  frivolous  appeal. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed  so  far  as  it  condemns  de- 
fendant to  pay  rent  from  1st  January,  1803,  and  it  is  now  ordered, 
Mijudged  and  decreed  that  except  in  that  respect  the  judgment  of 
the  lower  court  be  affirmed,  with  the  modification  that  defendant  pay 
rent  from  judicial  demand  and  that  the  plaintiff  pay  costs. 


No.  11,682. 
Pattebson  &  Ray  vs.  The  City  of  New  Oblbans, 

One  who  prints  bill  heads,  orders  and  other  forms  for  commercial  purposes  on 
paper  bonght  by  him,  and  who  cuts  and  folds  the  paper  into  shapes  for  such 
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purposes,  as  well  as  to  serve  for  ledgers  aDdcommeruial  books,  is  not  a  manu- 
facturer of  stationery,  entitled  to  exemption  from  taxation.  Constitution,  Art. 
207. 

APPEAL  from  the  Fourth  City  Court  of  New  Orleans. 
Labatt,  J. 

Gurley  &  Mellen  for  Plaintiffs,  Appellees. 


E,  A.  O^  Sullivan  J  City  Attorney,   Qeorge  W.  Flynn  and  Thomas  fl. 
Rozier,  Assistant  City  Attorneys,  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  enjoined  the  collection  of  taxes  assessed 
against  them  on  merchandise  and  machinery,  claiming  the  property 
was  employed  in  the  manufacture  of  stationery,  and  exempt  from 
taxation.  From  the  judgment  of  the  lower  court,  sustaining  the  ex- 
emption claimed,  the  city  prosecutes  this  appeal. 

The  Constitution  declares  that  property  engaged  in  the  manufac- 
tories of  certain  classes  shall  not  be  taxed.  Among  these  classes  is 
embraced  manufactories  of  stationery.  Constitution,  Art.  207. 
Plaintiffs  claim  to  be  within  this  exemption,  t.  e.,  that  their  property 
is  employed  in  the  manufacture  of  stationery. 

The  proof  shows  that  the  plaintiffs  keep  a  printing  establishment. 
They  buy  paper,  and  they  print  on  the  paper  bill  heads,  blank  books, 
order  blanks  and  other  forms  used  in  commercial  business,  and  the 
plaintiffs  cut  the  paper  into  the  length  and  width  required  for  such 
purposes.  The  Constitution  uses  the  word  manufacture  in  its  ordi- 
nary sense.  Its  natural  import  is  to  produce  an  article,  and 
in  its  common  application  refers  to  changing  the  raw  material 
into  some  new  and  useful  form.  The  Constitution  itself  is  illus- 
trative of  the  significance  of  the  word  intended  by  the  exemp- 
tion. The  exemptions  extend  to  cotton  mills,  manufactories  of 
textile  fabrics,  leather,  furniture,  agricultural  implements  and 
others.  Some  of  these  manufactories  deal  with  the  article  already 
changed  from  the  raw  material,  others  deal  with  the  raw  material, 
but  in  all  these  exemptions  the  Constitution  contemplates  manufac- 
tories that  produce  an  article,  not  a  mere  addition  or  mode  of  use  of 
an  article  already  manufactured.     The  paper  on  which  the  plain- 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  277 

Earl  vs.  01  ty  ot  als. 

tiffs  print  bill  heads  is  manafactared  to  serve  the  purposes  denoted 
by  the  printed  headings  the  plainbififs  supply  with  their  printing 
press.  All  recognize  that  the  mill  that  brings  the  paper  into  exist- 
ence by  applying  machinery  to  the  proper  material  is  a  manufact- 
urer. None  desiring  to  use  language  in  its  usual  acceptation  would 
apply  the  word  to  one  who  simply  prints  on  the  paper  the  forms  ex- 
pressive of  the  uses  to  be  made  of  the  paper.  To  sustain  the 
asserted  exemption  would  be  to  make  it  depend  not  on  the  manu- 
facture, but  on  the  use  made  of  the  article  after  it  is  manufactured. 
Stationery  embraces  ink,  pens,  writing  paper,  envelopes  and  similar 
articles  used  in  an  office.  Those  who  produce  these  articles  are 
manufacturers  embraced  in  the  constitutional  exemptions.  But  we 
can  not  extend  that  exemption  to  those  who  merely  print  on  the 
paper  bill  headings  or  similar  forms  that  otherwise  would  be  written 
by  the  pen.  Nor  do  we  think  the  mere  folding  or  cutting  the  paper  in 
the  shapes  required  for  letter  or  bill  heads  or  commercial  books  con- 
Btitntes  the  manufacture  of  any  thing. 

We  have  no  function  to  revise  questions  of  assessments  unless  the 
legality  or  constitutionality  of  the  tax  is  involved,  or  the  amount 
gives  jurisdiction  to  this  court.  The  assessment  on  plaintiffs'  stock 
in  trade  presents  no  question  for  revision  here.  Constitution,  Art. 
81 J  The  First  Municipality  vs.  Pease,  2  An.  638;  Penn  vs.  The  First 
Mnnicipality,  4  An.  18.  Our  decision  will  only  reverse  that  of  the 
lower  court  in  respect  to  the  assessment  of  machinery. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided,  annulled  and  reversed  in  so  far  as  it 
enjoins  the  sale  of  the  machinery;  in  other  respects  it  be  affirmed? 
and  that  plaintiffs  pay  costs. 

Rehearing  refused. 


No.   11,681.  109    121 

Samuel  S.  Bable  vs.  The  City  op  New  Orleans  et  als. 

For  the  reasons  given  in  Patterson  &  Kay  vs.  New  Orleans,  ante,  p.  275,  the  decision 
of  the  lower  court  is  reversed  and  annulled,  at  plaintiff's  costs. 

APPEAL  from  the  Fourth  City  Court  of  New  Orleans. 
Ldbatt,  J. 
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Qurley  dt  MeUen  for  Plaintiff  and  Appellee. 


Oeorge   W,  Flynn  and  Thomas  R.  Rozier,  Assistant  Oity  Attorneys, 
and  E.  A,  0^ Sullivan,  City  Attorney,  for  Defendants  and  Appellants. 


The  opinion  of  the  conrt  was  delivered  by 

Miller,  J.  Plaintiff  enjoined  the  collection  of  taxes  assessed  on 
machinery,  claiming  exemption  on  the  same  grounds  as  presented  in 
the  case  of  Patterson  &  Ray  vs.  New  Orleans,  just  decided,  ante, 
p.  275.    The  assessment  in  this  case  is  on  machinery  only. 

Rehearing  refosed. 


No.  11,496. 

STATB     ex     BEL.     PHANOB     BRBAZEALE,     DISTRICT     ATTOBNEY,    ^'S. 

Cluton  Cannon,  Shbbiff  and  Ex  Officio  Tax  Collector, 
Pabish  of  Avoyelles. 

Sheriffs  are  required  to  enter^on  the  book  provided  for  the  parpose,  all  taxes  and 
licenses  with  the  interest  thereon  collected;  the  entries  of  the  payment  of  the 
taxes  and  interest  are  to  be  contemporaneous  with  the  dates  of  collection; 
from  this  book  the  Parish  Treasurer  is  to  transcribe  in  his  book  the  taxes  col- 
lected ;  the  book  is  to  be  open  at  all'  times  to  public  inspection,  and  the  sheriff 
is  also  required  to  pay  over  to  the  Parish  Treasurer  in  the  first  week  of  each 
month  all  collection  of  taxes  and  licenses;  these  proTislons,  designed  to  guard 
the  public  funds  from  loss  by  accident  or  defalcation,  define  funotiona  of  the 
highest  Importance  to  the  public,  and  serious  Tiolation  of  such  duties  by  the 
sheriff  furnish  the  basis  to  remove  him  from  oflloe.  Act  No.  85  of  1888,  Sees. 
76  and  86;  Act  No.  84  of  1892;  Constitution,  Arts.  196,  201. 

That  the  sheriff  finally  pays  over  the  taxes  and  licenses  collected  bylhlm  will  not 
excuse  the  breaches  of  official  duty,  in  not  keeping  his  books  as  prescribed  by 
law,  in  respect  to  his  receipt  of  public  funds,  and  in  not  making  settlement  at  the 
periods  designated  by  the  statute;  to  hold  that  settlement  at  last  is  to  be  ac- 
cepted as  the  equivalent  of  such  public  duties  not  performed,  would  be  to  make 
public  funds  dependent  for  their  safety  on  the  ability  of  the  sheriff  to  settle 
finally,  and  would  displace  the  statutory  requirements  of  faithful  aooonnU 
and  prompt  settlement,  which,  if  observed,  would  effectually  protect  the  public 
interests. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  Avoyelles. 
Ck>co,  J, 

Pfianor  Breazeale,  District  Attorney,  for  Plaintiff  and  Appellant; 
FenncTf  Henderson  d:  Fenner  of  Counsel. 
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Thomas  Overton,  Joffrion  A  Joffrion  and  Clegg  &  Thorpe  for  Defend- 
ant, Appellee. 


The  judgment  of  the  District  Oonrt  which  was  in  favor  of  the  de- 
fendant, was  on  first  hearing  in  this  conrt  afflrmed.  A  rehearing  was 
applied  for  and  granted.  On  the  final  hearing  the  opinion  of  the 
court  was  delivered  by 

MTT.T.TBTt^  J.  This  case  has  been  elaborately  argued  on  the  rehear- 
ing; is  one  of  public  interest  as  well  as  of  great  importance  to  the 
defendant.  The  opinion  of  ihis  court  has  been  reviewed  with  an 
earnest  desire  to  reach  a  conclusion  authorized  by  the  testimony  and 
consistent  with  the  law  and  the  articles  of  the  Oonstitution  bearing 
on  the  subject. 

The  proceeding  is  by  the  District  Attorney  of  the  parish  of 
Avoyelles  to  remove  the  sheriff  from  office  on  grounds  of  mal- 
feasance, non-feasance  and  misconduct  in  office.  Oonstitution,  Arts. 
196,  201.  The  defendant  interposed  exceptions  to  the  frame  of  the 
petition,  based  also  on  the  alleged  absence  of  the  requisites  pre- 
scribed by  the  Oonstitution  for  maintaining  the  proceeding,  and 
challenging  the  jurisdiction  of  this  court  to  pronounce  on  the  appeal 
the  judgment  of  removal.  All  these  objections  have  received  due  con  - 
sideration  and  are  fully  discussed  in  the  original  opinion.  We  thought 
the  petition  made  a  case  for  submission  to  the  jury,  and  that  the  ap- 
peal called  for  the  decision  of  this  court  on  the  charges.*  We  ad- 
here to  this  view.     Oonstitution,  Arts.  196,  201. 

The  charges  in  part  relate  to  the  official  books  of  defendant  and 
import  his  failure  to  enter  the  taxes  collected  by  him  in  the  mode 
prescribed  by  law.  The  sheriffs  of  the  country  parishes  are  ex  offlcio 
the  tax  collectors  of  the  State  as  well  as  of  the  parishes.  Oonstitu- 
tion, Art.  118.    It  is  of  paramount  importance  that  these  taxes  shall 

*Ezce]tfIon  to  the  petition  was,  that  it  did  not  set  out  In  the  language  of  the 
Constitution  that  the  suit  was  Instituted  by  the  District  Attorney  *'  on  the  written 
request  and  information  of  twenty-flye  citizens  and  tax-payers." 

It  was  objected  to  the  appeal  that  when  a  cause  has  been  tried  by  a  Jury,  and 
the  Jury  has  given  a  general  Terdict,  the  lower  court  must  give  judgment  pursuant 
to  the  same  unless  a  new  trial  has  been  granted.  As  In  this  case  a  general  verdict 
had  been  found  In  favor  of  defendant,  which  was  virtually  an  acquittal,  the  Dis- 
trict Conrt  was  powerless  to  render  a  judgment  of  conviction ;  that  the  Supreme 
Court  conld  not  render  a  judgment  prohibited  to  the  District  Court ;  to  set  aside  the 
verdict  wonld  be  to  render  an  original  judgment  of  conviction.  Citing  Thompson 
vs.  Chapman,  7  An.  268.>-Rbpobtbr. 
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be  promptly  collected  and  faithfully  paid  over  at  stated  periods.  To 
effect  this  oar  legislation  provides  that  books  exhibiting  the  appro- 
priate columns  for  entering  State  and  parish  taxes  and  licenses  shall  be 
kept  by  the  sheriffs,  in  which  they  shall  enter  at  the  dates  of  the  collec 
tions  all  taxes  received.  The  Auditor  of  the  State  is  to  be  furnished 
with  a  sworn  statement  of  this  book,  to  be  compared  with  the  accounts 
rendered  of  the  tax  collector.  The  Parish  Treasurer  is  directed  to 
transcribe  into  his  duplicate  book  the  entries  in  the  sheriff's  cash 
book,  and  to  compare  these  entries  with  the  sheriff's  receipt  book. 
The  law  further  provides  that  this  sheriff's  cash  book,  with  its  en- 
tries contemporaneous  with  the  payments  of  the  taxes,  is  to  be  open 
at  all  times  to  the  public  inspection,  so  that  all  may  see  the  daily  tax 
collections,  and  so  that  any  omission  of  collections  may  be  detected. 
See  Act  No.  86  of  1888,  Sec.  86,  amended  by  Act  No.  84  of  1892. 
With  respect  to  licenses  the  law  directs  that  a  register  shall  be 
kept  of  those  to  whom  the  licenses  issue  and  the  dates  of  payment. 
Act.  150  of  1890,  Sec.  22.  The  Auditor,  required  to  furnish  the  cash 
book  to  the  sheriffs,  includes  in  the  columns  of  the  book  one  for  the 
entry  of  licenses  and  interest  paid.  It  is  manifest  that  the  failure 
of  a  sheriff  to  observe  the  directions  of  this  legislation  renders 
nugatory  the  checks  and  guarantees  intended  to  secure  the  faithful 
collection  and  accounting  for  the  taxes.  The  supervision  of  the 
Auditor  to  be  provided  with  the  sworn  statement  from  the  cash 
book,  showing  the  entries  of  payments  made  at  the  dates  when  re- 
ceived, would  be  defeated  if  no  such  book  is  kept,  or  if  the  entries 
are  not  made  or  made  irregularly.  The  check  of  transcribing 
the  entries  from  the  sheriff's  book  to  that  of  the  Parish  Treasurer  all 
entries  of  tax  collections,  is  impaired  or  made  utterly  ineffective,  if 
the  sheriff  does  not  enter  the  taxes  on  his  book.  The  public  inspec- 
tion of  the  daily  entries  of  the  taxes  paid  to  the  sheriff  is  of  no  avail 
if  the  book  does  not  make  the  exhibit  required  by  law  of  the 
daily  receipts  of  the  taxes.  Above  all,  this  cash  book  to  be  kept  by 
the  sheriff  is  designed  to  secure  accounting  of  the  public  funds  in  his 
hands.  The  improper  retention  or  loss,  as  well  as  the  opportunity 
for  appropriating  the  public  funds,  are  all  intended  to  be  guarded 
against  by  the  explicit  provisions  of  the  statute,  that  every  dollar 
of  taxes  that  comes  into  the  sheriff's  hands  shall  with  the  interest 
be  entered  when  received  in  the  sheriff's  cash  book;  transferred 
thence  to  the  Parish  Treasurer's  book,  and  that  this  book  of  the  Sheriff, 
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the  primary  and  contemporaneoas  record  of  all  his  collections,  shall 
be  at  all  times  exposed  to  the  public  view.  Thus  the  system  of  ac- 
connting  for  all  the  public  funds  of  the  State  and  parishes,  except 
Orleans,  is  based  on  the  sheriff's  record  of  the  payments  to  him.  If 
that  record  is  not  kept,  the  chief  safeguard  to  ensure  fidelity  and 
punctuality  in  paying  over  the  public  funds  is  displaced.  The  appre- 
ciation of  the  necessity  for  the  legislation  under  discussion  is 
evidenced  by  the  fact  that  provisions  analagous  to  those  under  con- 
sideration occur  in  all  our  reveaue  statutes,  and  to  make  more 
stringent  the  requirement  in  this  respect  the  act  of  18S8  was  super- 
seded by  the  more  recent  statute,  which  with  great  particularity 
imposes  on  the  sheriffs  this  duty  of  making  a  daily  record  of  their 
tax  collections.  Act  No.  86  of  1888,  Sec.  86;  Act  No.  84  of  1892. 
The  plaintiff's  petition  imputes  to  the  defendant  the  vioiation  of 
this  act  of  1892.  The  penalty  provided  by  that  act  is  dismissal  from 
office.  The  control  of  this  court  is  not  derived  from  the  legislative 
act  or  the  penalty  the  act  provides.  The  legislative  understanding 
of  the  gravity  of  the  breach  of  official  duty  is  denoted  by  the  dep- 
rivation of  office  the  act  directs.  But  without  such  penalty  pro- 
vided by  the  law,  it  is  the  function  of  this  court  by  the  terms  of  the 
Constitution  to  remove  from  office  sheriffs  and  others  for  official 
misconduct.  That  function  we  are  called  on  in  this  case  to  exert. 
Constitution,  Arts.  196,  201. 

The  relators  have  brought  before  us  the  sheriff's  books  purporting 
to  show  the  tax  and  license  collections.  Our  attention  has  been 
directed  to  the  entry  of  the  collection  in  October,  November  and 
December,  1892,  of  the  taxes  of  1891.  The  proper  place  for  these 
entries  was  in  the  collection  book  of  the  taxes  of  1891.  Instead,  the 
entries  out  of  their  natural  order  are  found  in  the  book  of  collections 
of  the  subsequent  year,  and  in  the  back  part  of  that  book  where  no 
one  would  look  for  such  entries.  The  law  contemplates  a  continuous 
day  to  day  record  of  the  collections,  not  entries  to  one  period  in  the 
cash  book  and  then  carried  to  another  book  to  which  reference  is 
made  and  no  attention  would  be  directed.  The  irregularity  of  these 
entries  is  best  illustrated  by  the  consequence.  In  the  unusual  place 
near  the  end  of  a  book,  detached  from  the  entries  of  the  collections 
of  the  previous  months  of  the  year,  these  fall  collections  eluded 
observation.  The  Parish  Treasurer  charged  with  the  scrutiny  of  the 
sheriff's  cash  book,  and  with  transcribing  the  entries  in  it,  naturally 
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confining  hia  attention  to  the  appropriate  place  where  such  entries 
shoald  appear  along  with  and  following  the  other  collections  of  the 
taxes  of  1891,  had  no  knoweledge  of  these  fall  collections  until 
brought  to  his  notice  by  the  District  Attorney,  and  were  ascertained 
l>y  him  in  the  researches  that  led  to  the  institution  of  this  suit.  It 
is  plain  that  these  entries  are  in  striking  contrast  with  that  daily 
and  continuous  contemporaneous  record  of  the  collection  the  law 
exacts.  For  the  purposes  of  inspection  the  law  proposes,  it  is  well 
nigh  the  same  as  if  there  were  no  entries.  We  should  hardly  feel 
•authorized  to  remove  a  public  officer  on  the  mere  ground  of  failure 
to  make  particular  entries,  or  even  because  they  do  not  appear  in 
their  proper  place.  But  the  facts  in  connection  with  these  entries 
Are  to  be  taken  with  the  other  evidence,  and  they  all  tend  to  the 
conclusion  of  the  lax  administration  of  the  defendant's  office.  We 
have  given  attention  to  this  explanation  that  these  fall  collections 
were  not  inserted  in  the  book  of  1891  taxes,  in  order  to  make  room 
in  that  book  for  the  entry  of  the  taxes  of  1892,  which  he  designates 
current  taxes.  We  are  not  impressed  with  the  adequacy  of  the  ex- 
planation, especially  in  view  of  the  fact  that  the  mode  of  entering^ 
the  collections  was  followed  by  the  delay  of  months  in  paying  over 
the  collections. 

It  is  in  proof  that  in  December,  1892,  the  defendant  collected  from 
two  railroad  companies  about  one  thousand  nine  hundred  dollars  of 
State  and  parish  taxes  of  1892.  These  collections  were  not  entered 
except  by  an  interlineation  made  in  March,  1898.  This  large  collec- 
tion, like  the  taxes  of  1891,  escaped  attention,  with  the  attendant  re- 
sult of  a  deferred  accounting,  to  be  noted  when  we  come  to  consider 
the  method  of  settlement  adopted  by  the  defendant.  We  have  con- 
sidered in  this  connection  the  explanation  in  effect  that  these  col- 
lections were  overlooked  in  copying  from  the  stub  book  into  the 
cash  book ;  that,  discovered  by  defendant  in  checking  off  with  the 
Parish  Treasurer,  they  were  then  entered  in  the  cash  book  and  the 
amounts  paid  over  with  interest,  and  the  further  explanation  is  that 
defendant  was  then  worried  in  mind  by  the  trouble  of  his  brother, 
and  hence  unfitted  for  attention  to  business.  The  testimony  as  to  the 
discovery  of  the  omissions  shows  some  conflict;  that  offered  by  re- 
lator tends  to  show  the  omission  was  discovered  by  others  not 
defendant  and  was  then  paid  over,  and  in  relator's  brief  is  the  sug- 
gestion, when  would  the  omission  have  been  corrected  if  not  dis- 
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covered  by  others.  The  proof  is  that  after  the  payment  of  these 
railroad  taxes  the  defendant  made  three  settlements  with  the  Parish 
Treasurer.  It  emphasizes  the  lack  of  system  in  keeping  his  accoonts 
that  in  none  of  these  settlements  of  December  81,  January  6, 10  and  16 
was  there  any  accounting  for  these  railroad  taxes,  and  the  settlement 
of  December  31  was  the  day  after  these  large  collections  and  the 
other  settlements  a  few  days  later.  With  all  the  benefit  defendant 
can  derive  from  his  explanation,  at  least,  it  remains  that  if  he  bad 
observed  the  law  the  primary  entry  of  these  collections  would  have 
been  made  promptly ;  not  in  his  stub  book,  but  in  the  cash  book ; 
the  omission  would  not  have  occurred,  nor  would  its  discovery  have 
depended  on  the  examination  two  months  after,  whether  by  the 
officers  of  the  jury  or  by  the  defendant,  and  least  of  all,  would 
the  paying  over  of  taxes  collected  in  December,  1892,  have  been 
delayed  to  the  discovery  at  the  later  period. 

On  this  same  branch  of  the  case,  che  failure  to  keep  the  books  re- 
qnired  by  law,  our  attention  is  drawn  to  two  payments  of  licenses 
claimed  never  to  have  been  entered,  one  of  two  hundred  and  forty 
dollars  and  another  of  one  hundred  dollars,  both  for  1892.  The 
party  who  paid  the  two  hundred  and  forty  dollars  for  the  license 
of  1892  is  credited  with  a  payment  in  May,  1893,  with  two  hundred 
and  twenty  dollars  and  two  dollars  and  twenty  cents  interest.  It  is 
to  be  presumed  the  payment  in  1893  was  for  the  license  of  that  year. 
There  is  no  entry  of  the  amount  paid  in  1892,  either  of  the  two  hun- 
dred and  forty  dollars  nor  of  the  one  hundred  dollars.  Another  pay- 
ment proved  to  have  been  made  defendant  is  one  hundred  dollars  on 
account  of  a  license.  This  is  conceded  by  defendant's  explanation 
not  to  have  been  entered.  That  explanation  is  payment  being  on 
account,  defendant  treats  the  amount  as  a  deposit  by  the  party. 
The  answer  of  defendant  as  to  the  non- entry  of  the  two  amounts, 
two  hundred  and  forty  dollars  and  one  hundred  dollars,  first  dis- 
cussed, is  they  were  included  in  his  settlements.  With  the  explanation, 
atiU  there  is  incontestibly  collections  of  public  funds  without  entries 
added  to  the  other  testimony  of  defendant's  disregard  of  duty. 

There  is  still  further  proof  of  the  defendant's  neglect  to  keep  his 
books  in  the  mode  directed  by  the  very  explicit  and  peremptory 
terms  of  the  statute.  The  attention  of  the  police  jury  seems  to  have 
been  directed  to  defendant's  accounts  in  1892.  Then  commenced 
the  examination  of  his  books  and  calls  for  settlements  which  led  to 
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the  institution  of  this  suit.  In  these  examinations  not  only  were 
disclosed  the  omissions  already  discussed,  but  others  of  a  serious 
character.  Taxes  and  licenses  bear  interest,  respectively,  from  3l8t 
December  and  1st  March  of  the  year  they  become  due.  This  interest 
on  the  taxes  is  required  by  the  statutes  to  be  entered  in  the  sheriff's 
books  along  with  the  principal.  See  Act  No.  85  of  1888,  Sec.  3139; 
Act  No.  84  of  1892;  Act  No.  160  of  1890,  Sees.  22  and  23.  One  fact 
brought  to  the  attention  of  the  jury  in  their  investigations  and  dis- 
tinctly proved  is  that  an  examination  in  March,  1893,  showed  that 
the  large  collections  of  taxes  in  the  preceding  month  had  not  at  that 
date  been  entered  in  the  book.  The  fact  itself  evinces  that  instead 
of  full  and  accurate  entries  of  collections  contemporaneous  with 
payments,  the  entries  were  made  after,  with  all  the  hazards  of  forget - 
fulness,  mistake  and  other  causes  of  omission  intended  to  be  guarded 
against  by  the  statutory  requirement  of  contemporaneous  registry. 
The  absence  of  system  and  failure  to  observe. plain  legal  exactions 
receives  further  illustration.  There  is  submitted  to  us  the  registry 
of  licenses  collected  by  defendant  in  1893.  These  license  collections 
begin  in  the  early  part  of  the  year.  In  this  registry  we  find  that 
while  interest  is  charged  on  some  licenses,  in  other  and  numerous 
instances  no  interest  whatever  is  charged.  This  feature  is  made 
more  significant  from  the  fact  that  on  the  collections  in  the  later 
months  of  the  year  1893,  on  which  interest  was  due  since  the  first 
March,  there  are  no  entries  for  interest,  while  some  of  the  earlier 
collections  bear  interest.  It  is  thus  made  conclusive  to  us  that  in 
this  important  particular,  not  only  were  there  no  contemporaneous 
charges  of  interest,  but  none  whatever.  The  same  conclusion  is 
forced  on  us  with  respect  to  the  interest  on  the  taxes  collected  from 
April  to  October,  1892.  These  collections  cover  a  large  space  in  de- 
fendant's book,  and  with  no  entry  of  interest  running  on  all  these 
taxes  from  31st  December,  1891.    . 

There  is  yet  another  fact  brought  to  our  notice  in  connection  ^vith 
defendant's  books.  There  is  an  entry  under  date  of  April,  1893,  of  the 
State  and  levee  taxes  of  1891  of  the  estate  of  Frith,  one  hundred  and 
eighty -two  dolllars  principal  and  forty -six  dollars  of  interest.  No 
such  payment  was  made  of  that  date  and  no  interest  was  ever  paid 
over  to  the  State  Treasurer.  The  explanation  from  defendant  of 
this  is  that  he  paid  the  taxes  to  the  State  before  any  interest  became 
due  with  the  understanding  the  tax -payer  should  refund  the  amount 
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with  interest  at  two  per  cent,  per  month  required  by  law  on  delin- 
qnent  taxes.  The  State  never  received  this  inte*rest.  With  the  full 
benefit  of  the  explanation  it  remains  that  the  books  intended  to  be  a 
faithful  record  of  all  receipts  of  public  money  show  a  charge  for  in* 
terest  never  paid  to  the  State  because  the  defendant  claims  that, 
though  figuring  on  his  books  as  received,  it  was  not  due  to  the  State. 
The  transaction  with  all  the  other  evidence  in  our  opinion  demon- 
strates the  marked  breach  of  official  duty  we  have  to  deal  with. 

The  explicit  and  peremptory  direction  of  the  law  in  respect  to  the 
books  of  his  office,  the  defendant  has  treated  as  if  the  mandate  was 
not  on  the  statute  book.  We  have  the  proof  of  large  collections 
without  any  entries  at  the  time;  of  entries  not  appearing  in  the 
proper  place ;  of  taxes  and  licenses  collected  with  no  interest  what- 
ever charged,  and  as  the  sequence  of  all  this,  there  is  the  incontesti- 
ble  evidence  of  large  amounts  collected  and  not  paid  over  until  the 
omissions  are  discovered,  although  the  defendant  claims  he  per- 
ceived the  omissions,  and  although  it  is  in  proof  j}hat  he  then  paid 
over  the  amounts.  In  all  aspects  on  this  branch  of  the  case  the 
wisdom  of  the  legislation  requiring  books  to  be  kept  by  those  who 
collect  the  public  revenues,  and  that  the  books  shall  be  an  accurate 
record  of  all  collections  by  entries  contemporaneous  with  the  collec- 
tions, is  forcibly  illustrated  by  the  utter  disregard  of  his  duty  in  this 
respect  fixed  on  defendant  by  the  proof  in  the  record.  Under  the 
constitutional  provisions  which  gave  to  the  citizens  the  right  to  de- 
mand the  removal  of  public  officers  for  malfeasance  and  non-feasance 
ill  office,  and  which  impose  on  the  judiciary  the  duty  enforcing  that 
demand  when  made  in  the  form  prescribed  by  the  constitution,  this 
court  has  now  to  determine  whether  serious  violations  of  official 
duty  incontestibly  established  are  to  be  deemed  trivial  and  afford  no 
basis  for  the  remedy  provided  by  the  organic  law  for  the  protection 
of  the  State,  the  parishes  and  the  citizens  against  abuses  in  office. 

On  the  other  branch  of  this  case,  the  failure  of  defendant  to  make 
settlements  of  his  collections  of  taxes  and  licenses,  the  proof  shows 
defaults  of  the  defendant  more  serious  than  those  already  discussed, 
if  comparisons  are  to  be  admitted. 

Obvious  public  policy  forbids  the  retention  of  public  funds  by  the 
officials  charged  with  the  collections  beyond  a  reasonable  time 
requisite  to  adjust  the  accounts  and  pay  oyer  the  amounts.  If  such 
fonds  are  permitted  to  be  retained  beyond  such  reasonable  time, 
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sarely  no  public  advantage  can  resnlt,  and  the  pecuniary  benefit  of 
the  official  in  whose  hands  are  accumulated  the  funds  of  the  State 
and  parish,  it  will  not  be  claimed  is  within  the  contemplation  of  the 
law.  The  loss  of  public  revenues  in  the  past,  whether  by  accident 
or  by  defalcation,  have  arisen  mainly  from  laxity  in  accounting  by 
public  officials.  The  holding  on  to  public  money  indefinitely,  instead 
of  promptly  paying  it  over,  besides  exposing  the  public  funds  to  loss 
from  accident,  supplies  the  opportunity  for  the  improper  use  of  the 
funds,  apt  to  result  in  their  appropriation  by  the  official,  tempted  to 
use  funds  in  his  hands  not  his  own.  The  spirit  of  our  legislation  from 
an  early  period  is  altogether  opposed  to  any  withholding  of  public 
money  by  public  officials  for  any  period  more  than  required  to  pre- 
'  pare  the  account  and  make  payment  to  the  treasury.  Hence,  the 
very  explicit  legislation  that  all  tax  collectors  shall  settle  and  pay 
over  to  the  parish  treasurer,  in  the  first  week  of  each  month,  all  parish 
taxes  and  licenses  collected  and  a  final  settlement  shall  be  made  in 
the  month  of  July  of  every  year.  Act  No.  86  of  1888,  Sec.  76.  The 
proof  on  this  branch  of  the  case  brings  to  our  notice  that  when  the 
police  jury  were  inducted,  whose  action  led  to  these  proceedings,  the 
defendant  had  not  conformed  to  the  required  settlement.  From 
April  to  September,  1892,  he  made  no  settlements.  The  jury  turned 
their  attention  to  the  subject  and  in  September,  1892,  the  defendant 
paid  nearly  eight  thousand  dollars  of  the  taxes  of  1891.  These 
taxes  became  exigible  on  the  31st  December,  1891.  It  is  quite  manifest 
this  large  September  payment  embraced  the  accumulated  collections 
of  months  previous.  There  are  no  settlements  in  May  or  June,  ot 
July  or  August  or  in  the  first  week  in  September  and  July,  fixed  for 
final  settlement,  but  passed  away  with  no  compliance.  These  taxes 
of  1891  are  those  in  part  entered  without  the  charges  for  interest 
exacted  by  law,  required  to  be  collected  and  entered  when  collected. 
There  is  to  be  added  to  this  the  delayed  payment  of  other  taxes  of 
1891  entered  in  the  back  part  of  the  tax  collection  book,  beginning 
with  taxes  collected  in  1893.  These  taxes,  overlooked  because  of  the 
unusual  place  where  entered,  received  in  the  fall  months  of  1892,  were 
not  paid  over  till  July,  1893,  though  tendered  by  defendant,  as  we 
appreciate  the  testimony,  in  March,  1893.  But  the  tender  itself 
makes  prominent  the  default. 

The  instances  of  licenses  collected  and  not  paid  over  have  been 
noticed  in  discussing  the  omitted   entries.      We  gather  from   the 
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record  that  these  licenses  were  included  in  the  settlement  ultimately 
obtained  by  the  jury.  We  are  not  at  liberty  to  infer,  however,  that 
as  to  the  amount  received  on  account  of  one  of  the  licenses  any  pay* 
ment  was  made.  The  references  in  the  briefs  on  this  point  are  not 
as  distinct  as  could  be  wished,  but  we  accept  the  testimony  and 
statements  in  the  briefs  that  the  defendant  discharged  all  liability  to 
State  and  parish.  With  regard  to  the  payment  on  account,  we  un- 
derstand defendant's  position  to  be  he  refused  to  receive  it  as  part 
payment,  the  law  prohibiting  partial  payments  of  licenses,  but  that 
he  holds  it  as  a  deposit.  The  explanation  virtually  concedes  that 
the  party  did  business  without  a  license,  and  the  State  or  parish  is 
not  to  be  benefited  by  a  part  payment,  which,  though  prohibited, 
defendant  receives.  These  license  collections,  at  least,  concur  in 
illustrating  the  failure  of  appreciation  of  the  defendant  of  prompt 
settlements. 

The  retention  of  the  railroad  taxes  by  defendant,  received  and  not 
entered  in  December,  1892,  and  not  paid  over  till  March,  1898,  when 
the  omission  was  fortunately  discovered,  has  been  discussed.  With 
the  explanation  on  this  point  already  considered,  there  is  the  incon- 
testible  fact  of  the  failure  to  account  for  a  large  amount  of  public 
funds  at  the  period  when  payment  should  have  been  made,  and  the 
explanation  itself  pcints  to  the  cause  of  defendant's  remissness  in  his 
atter  failure  to  observe  the  plain  requirements  of  the  law  for  the 
guidance  of  officials  charged  with  collecting  the  public  revenues. 

We  do  not  care  to  pursue  further  the  examination  of  the  charges 
against  the  defendant.  The  views  presented  are  sufficient  to  dispose 
of  the  case.  There  is  disclosed  departures  from  official  duty  of  the 
greatest  character.  It  is  due  to  the  defendant  to  state  that  his 
accounts  with  the  State  were  adjusted ;  no  complaint  comes  from  the 
State.  So  his  accounts  with  the  parish  were  finally  closed,  and  we 
accept  the  testimony  that  he  has  fully  settled  with  the  parish.  This 
excludes  the  imputation  that  would  otherwise  rest  on  him,  but  there 
remains  the  violations  we  have  discussed  of  statutory  provisions 
couched  in  the  plainest  language,  demanded  by  the  public  interest, 
and  these  departures  from  official  duty,  in  the  performance  of  the 
judicial  functions,  can  not  be  overlooked,  least  of  all  sanctioned.  It 
would  be  more  congenial  to  our  feelings  if  we  could  view  defendant's 
ultimate  settlement  as  an  extinguishment  of  the  causes  of  complaint 
urged  here.     Were  we  to  yield  to  our  inclination,  and  so  hold,  it 
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would  be  to  proclaim  that  rigid  legal  reqnirements  of  public  officials 
are  not  binding,  if  fortunately  the  public  interest,  in  the  end  happen 
to  escape  injury. 

We  have  given  all  the  attention  it  deserves  to  the  fact  urged  in 
defence  of  the  sheriff,  that  quarterly  settlements  had  been  the  role 
under  a  resolution  of  1884  of  the  police  jury.  The  legislative  act  of 
1888  was  the  guide  for  the  sheriff.  That  statute  discarded  the  idea 
that  the  public  taxes  should  remain  in  the  sheriff's  hands  in  aid  of  no 
public  purpose,  and  against  all  considerations  of  public  policy,  for 
ninety  days  after  the  collections.  The  statute  confronted  him  with 
its  plain  exaction  of  monthly  settlements,  and  in  the  first  week  of 
the  month.  Nor  can  we  appreciate  that  an  official  can  invoke  the 
ordinance,  since  nine  months,  in  the  case  of  his  large  payment  in  Sep- 
tember, 1892,  went  by  with  neither  monthly  nor  quarterly  settle- 
ments. 

The  defendant  held  his  office  under  the  law  and  is  bound  by  it. 
This  court  is  vested  with  the  function  to  enforce  against  public  offi- 
cials the  requirements  of  the  laws.  The  duty  is  unpleasant,  but  none 
the  less  imperative.  To  sustain  the  defences  in  this  case  would  be 
in  effect  to  announce  that  public  officials  may  with  impunity  disre- 
gard their  obligations,  and  that  this  court  charged  with  the  enforce- 
ment of  the  law  may  grant  dispensations  to  such  officials  against  the 
text  and  spirit  of  plain  statutory  enactments. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former 
judgment  be  set  aside,  that  the  judgment  of  the  lower  court  be 
avoided  and  annulled,  and  it  is  now  adjudged  and  decreed  that  the 
defendant  be  and  he  is  hereby  removed  from  his  office  as  sheriff  of 
the  parish  of  Avoyelles,  and  that  defendant  pay  costs. 

DissBNTiNQ  Opinion.  ' 

Watkinb,  J.  The  plaintiff  prefaces  his  brief  upon  this  application 
with  this  following  statement,  namely : 

<<  We  recognize  and  appreciate  the  conscientious  labor  which  the 
court  has  expended  in  the  evisceration  of  the  truefcLcts  from  the 
evidence  presented  in  this  complicated  record. 

'^  We  should  be  slow  to  dissent  from  or  question  the  correctness  of 
any  conclusion  of  law  or  fact  reached  by  the  court  after  such  careful 
and  painstaking  investigation. 

<<  In  truth,  we  find  that  the  court  has  decided  all  the  questions  of 
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law  involved  in  favor  of  relator,  except  those  bearing  npon  the  ger- 
minal question  of  defendant's  liability  to  removal  from  office. 

*'  We  farther  find  that  the  coorb  has  substantially  decided  all  the 
issues  of  fact  presented  in  favor  of  relator,  or  in  other  words  hafr 
held  that  all,  or  nearly  all,  the  numerous  charges  of  non-feasance 
and  malfeasance  set  forth  in  the  petition  are  fully  proved." 

I  take  this  statement  to  mean  that  the  plaintiff  urges  no  objection 
to  the  facts  as  related  in  the  opinion. 

Basing  its  conclusion  upon  the  state  of  the  whole  case,  our  original 
opinion  declares  that — 

''It  will  thus  appear  that  the  case  of  the  relator  is  that  the  de- 
fendant, as  sheriff  and  ex-offlcio  tax  collector,  has  been  guilty  of  a 
technical  disregard  of  the  rules  and  regulations  specified  in  the  tax 
statutes  with  reference  to  the  collection  of  taxes,  and  that  the  re- 
spondent's failure  to  observe  such  regulations  afforded  opportunity 
for  wrong-doing;  not  that  respondent^was  guilty  of  any  criminal  act, 
or  had  failed  ultimately  to  account  for  all  the  public  moneys  he  had 
collected  and  received — for  the  fact  is  not  denied  that  he  had  made 
all  of  his  monthly,  quarterly  and  even  final  settlements  prior  to  the 
filing  of  this  salt." 

This  proposition  is  not  denied  in  plaintiff's  application,  but,  on  the 
contrary,  it  is  affirmed  to  be  true ;  and  the  insistence  of  plaintiff' » 
counsel  is,  that  for  this  ''technical  disregard  of  the  rules  and  regu- 
lations specified"  the  defendant  should  be  removed  from  office. 

The  argument  of  plaintiff's  counsel  on  this  application,  orally  and 
in  writing,  is  chiefly  confined  to  the  seventeenth  (i7tb)  and  nine- 
teenth (19th)  charges.  Let  us  see  what  is  the  statement  of  our 
opinion  with  respect  to  them.     It  says : 

"The  seventeenth  charge  is  as  follows,  viz. :  It  is  shown  that  on 
December  26  and  30,  1892,  or  about  said  dates,  (be)  collected  from 
the  Texas  &  Pacific  Railroad  Company  and  the  Southern  Pacific 
Railroad  Company  some  fifteen  hundred  dollars  for  State  and  parish 
taxes ;  that  he  failed  to  pay  to  the  parish  treasurer  the  amounts  so 
collected  until  abouc  March  23, 1893,  although  he  pretended  to  make 
on  January  18,  1893,  February  10,  1893,  and  March  10,  1893,  true 
and  faithful  settlements  of  all  taxes  and  licenses  collected  by  him 
dnring  the  respective  months  of  December,  1892,  and  January  and 
February,  1893."  The  substance  of  this  charge  is  that  the  respon- 
dent collected  the  sums  specified  and  thereafter  failed  and  neglected 
19^ 
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to  carry  same  into  his  accounts  and  settlements  thereafter  made, 
not  that  he  had  carried  said  money  into  his  settlements  and  accounts, 
and  thereafter  failed  to  pay  same  over  to  the  parish  treasurer.  The 
respondent's  cash  book  does  show  that  he  had  collected  of  the  Texas 
&  Pacific  Railroad  Company  about  cne  thousand  dollars  on  Decem- 
ber 26,  1892,  and  the  proof  shows  that  in  a  settlement  subsequently 
made  this  sum  was  not  included.  But  the  respondent  affirms  that 
when  the  omission  was  discovered,  while  he  and  the  parish  treasurer 
were  engaged  in  checking  up  his  Etub  book,  it  was  immediately 
entered  in  the  cash  book  at  date  of  payment,  a  supplemental  state- 
ment filed  and  the  money  paid  over  at  once,  with  interest  added, 
etc.     15  So.  Rep.  632. 

<<  <  Nineteenth.  It  is  shown  that  he  has  failed  absolutely  to  keep  his 
cash  book  furnished  to  him  by  the  State  Auditor,  as  prescribed  and  re- 
quired  by  Act  No.  84  of  1892,  in  the  manner  required  by  law,  viz. : 
He  has  failed  to  make  therein  the  entries  of  the  payment  of  taxes 
and  other  moneys  paid  him  by  the  tax- payers  at  the  time  of  such 
payments.  That  on  December  26  and  80,  1892,  or  about  that  time, 
the  T.  &  P.  R.  R.  Oo.  and  the  S.  P.  R.  R.  Co.  paid  the  amount  of 
taxes  due  by  each,  amounting  to  several  hundred  dollars,  and  they 
were  not  entered  in  the  cash  book  at  the  time.'  The  sense  of  this 
charge  is  that  the  respondent  has  failed  to  keep  his  cash  book  in  the 
manner  prescribed  by  law,  and  not  that  he  did  not  keep  a  cash  book 
at  all ;  in  other  words,  that  <he  failed  to  make  therein  the  entries  of 
the  payment  of  taxes  and  other  moneys  paid  him  by  the  tax- payers 
at  the  time  of  such  payments,'  citing  the  instance  of  the  two  railroad 
companies.  The  statute  relied  upon  by  the  relator  requires  that  the 
auditor  shall  furnish  the  tax  collector  with  a  blank  cash  book,  paged, 
ruled  and  divided  into  columns,  in  such  form  that  the  tax  collector 
may  enter  therein  the  names  of  the  persons  making  payments  of 
taxes,  dates  of  payments,  amounts  paid,  on  what  account  paid,  etc. 
That  law  provides  that '  the  State  taxes  paid  shall  be  first  entered, 
and  afterward  a  like  entry  of  parish  taxes  shall  be  made.'  15  So. 
Rep.  633. 

*<  <The  tax  collector  shall  make  such  entry  or  entries  at  the  time 
the  tax-payer  makes  the  payment  of  taxes.'  The  law  then  prescribes 
and  defines  the  duties  of  the  parish  treasurer  with  regard  to  tran- 
scribing the  entries  of  the  tax  collector  from  his  duplicate  cash  book, 
and  the  kind  of  a  certificate  he  shall   append  thereto.     The  final 
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daoae  of  the  statute  cootains  the  penalty  that  is  affixed  to  any  vio- 
lation of  its  provisions  on  the  part  of  the  tax  collector,  and  it  is  in 
these  words,  viz. :  <  In  case  of  the  failure  of  the  tax  collector  to  keep 
said  book  as  above  prescribed,  he  shall  be,  on  complaint,  dismissed 
from  office,  and  shall  be  liable  to  fine  and  imprisonment,  at  the  dis- 
cretion of  the  court.'  Act  84  of  1892.  What  is  the  true  intent  and 
meaning  of  the  phrase,  '  In  case  of  the  failure  of  the  tax  collector  to 
keep  said  book  as  above  prescribed?  '  Does  it  not  mean  just  what 
it  says — 'keep  said  book  as  above  prescribed?'  That  is  to  say,  the 
tax  collector  is  required  to  keep  the  cash  book  in  the  manner  indi- 
cated above ;  that  is,  according  to  the  designations  of  the  act  from 
1  to  8.  While  it  is  true  that  the  law  requires  the  tax  collector  to 
make  entries  of  the  taxes  paid  <  at  the  time  the  tax -payer  makes  the 
payment,'  yet  it  was  not  the  intention  of  the  Legislature  to  attach 
to  any  mere  accidental  omission  of  an  amount  of  taxes  paid,  on  the 
very  date  the  payment  was  made,  the  severe  penalties  of  the  act. 
It  could  not  have  been  the  intention  of  the  Legislature  to  declare  that 
the  omission  to  make  an  entry,  however  small,  should  subject  the 
tax  collector  to  dismissal  from  office,  as  well  as  to  fine  and  imprison- 
ment. If  such  were  indeed  the  case  it  would  be  scarcely  possible 
for  any  tax  collector  to  escape  the  consequences  of  the  law."  15 
So.  Rep.  683,  634. 

Taking  the  two  charges  in  connection,  this  further  statement  of  the 
opinion  follows,  viz.  : 

*^  But  the  proof  is  to  the  effect  that  the  respondent  paid  in  three 
hondred  and  fifteen  dollars  and  twenty  cents  on  March  10,  1893,  and 
in  April,  1893,  tendered  in  full  all  the  delinquent  taxes  collected 
from  October,  1892,  to  April,  1893,  but  satne  were  declined  by  the 
parish  treasurer,  pursnant  to  the  instructions  of  the  district  attorney. 
But  his  receipt  from  the  parish  treasurer  shows  a  fall  settlement 
made  in  July,  1893.  It  also  appears  that  all  of  these  collections  are 
properly  entered  in  the  respondent's  cash  book  of  1893.  The  re- 
spondent explains  that  it  was  his  custom  to  make  entries  of  delin- 
guent  taxes  collected  in  the  back  part  of  his  cash  book  in  which  he 
kept  the  entries  of  current  taxes,  leaving  a  sufficient  space  between 
them ;  and  that  this  was  done  in  order  to  prevent  confusion  in  his 
accounts.  He  explains  that  his  stub  book  of  receipts  issued  is  ail 
ample  check  on  the  entries  made  in  the  cash  book,  and  that  access 
to  it  can  always  be  had  for  the  purpose  of  the  detection  of  errors  or 
omiBBions  therein."     15  So.  Rep.  635. 
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What  are  the  conclasions  that  are  to  be  drawn  from  the  admissioiis 
of  plaintiff's  brief — ^the  conclusion  of  the  coart  on  the  whole  case, 
and  the  disposition  made  by  the  opinion  of  the  two  char^^es  that  are 
insisted  upon  in  the  argument  on  this  application? 

Simplified,  the  seventeenth  charge  is  that  the  respondent  made 
collections  of  taxes  from  the  railroad  companies  in  the  latter  part  of 
December,  1892,  and  failed  to  pay  the  same  into  the  parish  treasury 
until  March,  1803,  notwithstanding  tax  settlements  were  made  with 
the  parish  between  those  dates ;  and  the  nineteenth  is  that  he  failed 
to  make  proper  entries  in  his  cash  book  of  the  aforesaid  collections- 
^^ at  the  time  of  payment^ ^ 

But  the  facts  are — as  stated  in  the  above  quoted  extracts  from  oar 
opinion — that  the  amounts  collected  of  the  railroad  companies  were 
treated  as  delinquent  taxes  of  7892,  and,  as  such^  entries  thereof  were 
made  in  the  back  portion  of  his  cash  book  of  1893j  according  to  hi9 
cusUmi, 

That  these  amounts  not  having  been  carried  into  the  settlements 
that  were  intermediately  made,  the  attention  of  the  respondent  was 
attracted  to  the  omission  "  while  he  and  the  parish  treasurer  were 
engaged  in  checking  up  (the  respondent's)  stub  book." 

That  as  soon  as  his  attention  was  called  to  this  omission,  entries 
were  made  in  the  cash  book  as  of  dates  of  payment,  a  supplemental 
statement  was  prepared,  a  computation  of  the  interest  made  and  the 
principal  and  the  interest  turned  over  to  the  parish  treasurer. 

That  subsequently  the  respondent  tendered  to  the  parish  treasurer 
a  full  settlement  of  all  delinquent  taxes  he  had  collected  between 
October,  1892,  and  April,  1893,  but  the  latter  declined  it  in  pursuance 
of  the  instructions  of  the  district  attorney,  and  in  consequence  of 
such  declination  the  respondent  failed  to  secure  a  final  settlement  of 
his  accounts  until  July,  1893. 

It  is  apparent  that  this  failure  to  promptly  pay  over  the  amounts 
collected  from  the  railroad  companies  was  a  solitary,  isolated  instance. 
That  in  ail  likelihood  the  failure  to  carry  these  amounts  into  the  ac- 
counts of  January  and  February,  1893,  was  occasioned  by  the  fact 
that  being  delinquent  taxes  the  entries  of  them  in  the  back  portion 
of  the  cash  book  were  overlooked,  and  that  on  making  a  comparison 
t)etween  the  stub  book  and  cash  book  the  oversight  attracted  the  at- 
tention of  the  respondent  and  the  parish  treasurer  and  caused  its 
immediate  correction. 
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RestiDg  onr  present  decision  upon  the  points  indicated,  can  there 
be  a  doubt  as  to  the  accuracy  of  the  statement  of  our  opinion  ^*  that 
the  case  of  the  relator  is,  that  the  defendant,  as  sheriff  and  tax  col- 
lector, has  been  guilty  of  a  technical  disregard  of  the  rules  and  regu- 
lations specifled  in  the  tax  statutes?''     We  think  not. 

The  theory  of  our  opinion  is  that  the  tax  statutes  must  be  exam- 
ined for  the  purpose  of  ascertaining  what  duties  are  imposed  upon 
tax  collectors,  and,  necessarily,  such  statutes  must  be  consulted  for 
the  purpose  of  ascertaining  what  are  the  corresponding  penaltiea  to 
he  inflicted  for  the  violation  thereof. 

Bnt,  assuming  that  our  opinion  was  in  this  respect  erroneous,  and 
that  we  can  and  must  go  outside  of  the  statutes  to  find  an  interpre- 
tation of  the  acts  and  conduct  of  the  respondent,  what  is  the  result? 

The  acts  of  the  respondent  were  not  criminal  in  character  or 
wrong  in  themselves.  They  do  not  evidence  an  improper  use  or 
disposition  of  the  funds  he  had  collected.  They  do  not  disclose  a 
CQStomary  and  habitual  delinquency,  or  default  in  making  settle- 
ments. They  do  not  disclose  any  injury  to  have  been  suffered  by 
either  the  State  or  parish  by  the  delay  in  making  settlements. 

His  conduct  does  not  evince  a  toilful  disregard  of  the  law  govern- 
ing the  duties  of  tax  collectori,  but  an  accidental  omission  in  the 
correct  and  timely  performance  of  them.  It  attests  a  perfect  willing- 
ness to  make  immediate  correction  of  his  errors  as  soon  as  his  at- 
tention was  attracted  to  them.  It  shows  that  he  kept  his  cash  book 
so  as  to  keep  delinquent  taxes  separated  from  current  taxes,  and  if 
this  was  not  the  legal  and  proper  way  same  should  have  been  kept 
the  fault  was  one  of  accident  and  not  of  intention  on  the  part  of  the 
respondent. 

Taken  all  in  all,  is  there  discoverable  in  the  acts  or  conduct  of  the 
respondent  any  evidence  of  either  misfeasance  or  non-feasance  out- 
side and  independent  of  penalties  denounced  in  the  tax  statutes? 

I  can  discover  none. 

In  State  ex  rel.  Whitaker  vs.  Adams,  46  An.  830,  we  had  occasion 
to  critically  and  carefully  examine  the  articles  of  the  Constitution 
governing  removal  proceedings,  and  in  the  course  of  our  opinion  we 
said: 

''  What  were  the  object  and  purpose  of  this  extraordinary  grant  of 
exceptional  power  to  the  judiciary?  In  our  opinion  it  was  to  furnish 
41  guard  and  a  protection  against  the  unjustifiable  continuance  in 
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office  of  incompetent  and  unworthy  officers,  by  giving  to  the  people, 
acting  directly  in  their  own  right,  a  special  remedy  to  which  they 
could  themselves  have  free  recourse,  independently  of  the  official 
action  of  others.  Without  this  article  the  people  would  have  to  rely 
entirely  for  relief  upon  the  Governor,  or  Qeneral  Assembly,  or  the 
municipal  authorities,  who,  no  matter  how  great  the'  occacioa  or 
cause  for  action  might  be,  would  be  free  to  act  or  not  as  they  thonght 
necessary." 

And  that  such  is  the  object  and  purpose  of  **  this  extraordinary  grant 
of  exceptional  power  "  I  now  affirm ;  that  is  to  say,  it  was  intended  as 
^^  a  protection  against  the  unjustifiable  continuance  in  office  of  incom- 
petent and  unworthy  officers."  But  this  record  does  not  disclose 
either  the  incompetency  or  untoorthiness  of  the  respondent  in  the 
sense  of  our  opinion  in  that  case,  or  of  the  instant  case;  and  hence 
there  is  no  cause  shown  for  his  removal. 

And  we  understand  that  the  plaintiflF's  counsel  is  committed  to  tbiB 
theory,  because,  in  the  course  of  their  argument  on  this,  the  nine- 
teenth charge,  they  state:  *^  We  do  contend  that  if  the  evidence 
shows  flagrant  violations  of  this  provision  the  defendant  shoaldbe 
removed  from  office."     16  So.  Rep.  684. 

The  present  opinion  of  the  court  neither  purports  to  deal  with  any 
particular  charge  of  the  petition,  nor  does  it  proceed  upon  the  lines 
of  the  application  for  rehearing. 

It  purports  to  deal,  in  a  general  way,  with  a  variety  of  isolated 
facts,  without  reference  to  method  or  order,  which  have  in  my 
opinion  as  much  pertinency  to  charges  which  were  specifically  aban- 
doned at  the  argument  as  to  those  that  were  insisted  upon  in  arga- 
ment  and  decided  by  the  court. 

But  aside  from  those  details  we  have  the  following  circumstances 
in  respondent's  favor,  viz. : 

1.  That  he  was  twice  acquitted  by  juries  of  his  parish  of  the  same 
issues  we  have  before  us. 

2.  That  there  was  an  unanimous  decision  of  this  court  in  his  favor 
in  May  of  1894,  and  ever  since  that  time  the  case  has  been  pending 
on  this  application. 

8.  Since  the  case  was  decided,  the  Legislature  convened  and  ad- 
journed, but  during  its  session  an  act  was  passed  directing  the  treas- 
urer to  refund  to  the  respondent  the  sum  of  one  hundred  and  seven- 
teen dollars  as  having  been  ''  erroneously  paid  to  the  State  in  the 
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settlement  of  licenses  of  1892,"  (Act  184  of  1894)  the  discussion  of 
which  is  the  pivotal  point  in  the  present  opinion  of  the  court. 

4.  That  at  the  tiaie  the  original  opinion  herein  was  rendered  a  like 
jodgment  was  rendered  in  favor  of  the  respondent  in  State  ex  rel,  O. 
D. Billon  vs.  A.  L.  Bourgeois  (ante  p.  184),  sheriff  of  the  parish  of  St. 
James,  and  there  was  a  like  application  for  a  rehearing  made  therein 
which  has  been  suspended  until  this  time,  an  opinion  in  which  has 
this  day  been  banded  down,  refusing  a  rehearing  and  maintaining  him 
in  office. 

In  my  opinion  the  reasoning  and  conclusions  of  the  court  in  that 
case  are  conclusively  in  favor  of  respondent  in  this  case.  On  the 
theory  of  our  opinion  in  that  case  there  lb  no  aggravation  for  any  of 
the  charges  against  the  respondent  in  this  case.  He  has  not  been 
found  guilty  of  fraud,  or  wrong- doing.  He  has  not  been  shown 
guilty  of  the  violation  of  a  single  provision  of  the  revenue  laws, 
wherein  his  duties  are  enumerated  and  defined,  and  wherein  specific 
penalties  are  imposed  for  the  violation  thereof,  and  the  violation  of 
which  is  made  the  very  foundation  and  groundwork  of  all  the 
charges  against  him  in  plaintiff's  petition. 

He  has  been  found  guilty,  and  is  to  be  removed  from  office  with- 
out any  precept  of  law — statutory  or  constitutional,  criminal  or  civil, 
oataide  of  the  revenue  law — being  assigned  as  that  in  which  the 
duties  violated  have  been  pointed  out  as  justifying  the  judgment  ren- 
dered against  him. 

For  the  reasons  assigned  in  the  unanimous  opinion  of  the  court  in 
the  Bourgeois  case,  as  well  as  those  assigned  in  the  original  opinion 
in  this  case  (see  15  So.  Rep.,  p.  626),  I  still  adhere  to  that  opinion 
as  a  correct  exposition  of  the  law  and  the  facts  of  this  case,  and 
dissent  from  the  present  opinion  of  the  court. 


No.  11,517. 
Widow  V.  Lacoste  et  al.  vs.  Widow  A.  Guidroz  et  al.  *{  ^1 

Wbere  a  marriage  duly  solemnized  is  sought  to  bo  annulled  on  the  ground 
that  the  consent  given  to  it  by  one  of  the  spouses  was  procured  by  violence 
and  threats,  the  stahtt  of  the  parties  before  the  court  for  the  time  being  is  that 
of  husband  and  wife,  and  neither  is  a  competent  witness  In  the  suit.  For  the 
same  reason  both  parties,  though  minors  at  the  time  of  the  celebration  of  the 
marriage,  are  authorized  to  stand  in  judgment  without  the  intervention  of 
ttttora.  The  mother  of  the  plaintiff  has  no  personal  interest  in  the  suit,  for 
even  if  her  consent  to  the  marriage  had  been  extorted,  that  fact  would  not  in- 
validate it. 
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^.  A  marriage  the  consent  to  which  was  produced  under  the  influence  of  error, 
violence  or  threats  Is  not  absolutely  null— it  is  not  void  but  voidable. 

3.  Where  a  husband  seeks  to  annul  his  marriage  on  the  ground  that  his  consent 
thereto  had  been  procured  by  violence  and  by  threats  of  criminal  prosecution 
for  a  crime  he  hud  not  committed,  and  tlie  evidence  shows  that  affidavit  and 
prosecution  were  entirely  prospective  and  looked  evidently  to  a  charge  under 
Act  No.  184  of  1890,  or  under  Sec.  787  of  the  Revised  Statutes,  and  that  at  the 
time  of  the  celebration  of  tbe  marriage  no  violence  or  threats  were  brought  to 
bear  on  him,  but  that  he  apparently  gave  free  verbal  consent  to  the  marriage 
and  signed  the  marriage  certificate,  tbe  court  will  hold  the  plaintiff  to  proof, 
that  in  order  to  obtain  his  assent  to  the  marriage  mere  forms  of  law  were  about 
to  be  used  to  cover  coercive  proceedings  for  an  unjust  and  illegal  cause. 
Threats  of  any  measure  authorized  by  law  and  the  circumstances  of  the  case 
would  not  invalidate  the  contract. 

4.  Engagements  made  through  error,  violence,  fraud  or  menace  are  not  abso- 
lutely null,  but  are  voidable  by  the  parties  who  have  contracted  under  the  in- 
fluence of  such  error,  violence  or  menace.  When,  therefore,  it  is  charged  by 
one  of  the  parties  to  a  marriage,  duly  celebrated  and  duly  evidenced  by  mar- 
riage certificate,  that  his  consent  thereto  was  given  under  the  influence  of  fear 
and  threats,  that  the  marriage  was  a  nullity  and  should  be  so  decreed,  bis 
itaitu  before  the  court,  during  the  suit,  is  that  of  a  Atu&and,  and  he  is  not  a  com- 
petent witness  in  the  case. 

-5.  If  the  threats  used  to  bring  about  a  marriage  were  threats  only  of  doing  that 
which  the  party  using  them  had  a  right  to  do  (threats,  for  instance,  of  any 
measure  authorized  by  law  and  the  circumstances  of  the  case),  they  would 
not  invalidate  the  contract,  but  the  mere  forms  of  law  to  cover  coercive  pro- 
ceedings for  an  unjust  and  illegal  cause  would  invalidate  a  contract  made 
under  their  pressure. 

>6.  Minors  who  have  contracted  marriage  are  authorized  to  stand  in  judgment  in 
an  action  to  annul  the  marriage  without  the  intervention  ol  their  tutors. 

7.  The  want  of  consent  of  the  mother  and  tutrix  of  a  minor  to  bis  marriage  Is  uo 
ground  for  its  annulment. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Monrocy  J, 


Action  that  an  act  of  marriage  passed  on  the  16th  March,  1893, 
before  the  judge  of  the  Second  City  Court,  between  Honor6  Lacoate 
and  Therese  Guidroz,  be  declared  null  and  void  ab  initio. 

Judgment  was  rendered  in  the  District  Court  in  favor  of  the  de- 
fendants, rejecting  the  demands  of  plaintiflFs  and  dismissing  their 
suit. 


Albert  Voorhies  for  Plaintiffs  and  Appellants. 


Paul  L.  Fourchy  for  Defendants  and  Appellees. 
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The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  The  first  question  which  meets  as  in  the  investi- 
gation of  the  case  is  the  correctness  or  incorrectness  of  the  exclusion 
by  the  court  of  the  testimony  of  Honord  Lacoste,  the  plaintiflF. 

Art.  2281  of  the  Revised  Civil  Code,  amended  and  re-enacted  by 
Act  No.  59  of  1888,  is  as  follows: 

"  The  competent  witness  of  any  covenant  or  fact,  whatever  it  may 
be,  in  civil  matters,  is  a  person  of  proper  understandinji^.  The 
husband  can  not  be  a  witness  for  or  against  his  wife,  nor  the  wife  for 
or  against  her  husband ;  provided,  that  in  any  case  where  the  hus- 
band or  wife  may  be  joined  as  plaintiffs  or  defendants  and  have  a 
separate  interest,  they  shall  be  competent  witnesses  for  or  against 
their  separate  interests  therein.  Provided  further,  that  in  all  cases 
where  either  spouse  has  acted  as  agent  for  the  other  spouse,  such 
flpoase  so  acting  as  agent  shall  be  a  competent  witness  as  to  all 
transactions  arising  from,  involved  in,  or  connected  with  such 
agency.  That  no  statement  or  statements  of  either  party  in  suits 
for  separation  of  property  and  separation  from  bed  and  board  or 
divorce  shall  be  received  in  evidence." 

Plaintiff's  counsel  contends  that  the  exclusion  of  the  testimony 
^^  was  a  misapplication  of  the  article  cited,  which  contemplated  an 
existing,  undisputed  marriage,  during  which,  on  grounds  of  public 
policy,  the  spouses  are  not  allowed  to  testify  for  or  against  each 
other — ^that  in  the  case  at  bar  the  issue  was  whether  there  was  a 
marriage.  It  was  marriage  vel  non.  That  to  exclude  either  party 
from  testifying  is  to  prejudge  the  case — that  it  is  a  petition  of  prin- 
ciple to  hold,  in  anticipation  of  the  judgment,  that  there  is  a  valid 
existing  marriage  disqualifying  the  spouses  as  witnesses,  since  the 
decree  pronouncing  its  nullity  ah  initio  demonstrates  that  they  were 
never  married  in  the  eye  of  the  law — never  husband  and  wife.  That 
a  minor  who  signs  an  act  of  marriage  to  which  he  does  not  give  a 
consent  free  and  deliberate,  but  which  he  does  sign  under  compul- 
sion, has  not  been  married,  and  the  policy  of  the  law,  instead  of 
shutting  out  his  testimony,  runs  in  the  opposite  direction." 

Called  to  pass  upon  this  question  on  appeal,  we  do  so  under  the 
light  of  the  pleadings  and  the  testimony  in  the  record  other  than  that 
rejected. 

The  present  action  is  grounded  upon  the  claim  that  the  consent 
which  the  plaintiff  gave  to  the  marriage  was  not  free  and  de- 
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liberate,  bat  forced  upon  him  by  violence  and  nnder  the  operation 
of  fear  on  his  part  of  a  threatened  prosecution  for  a  felony 
which  he  had  not  committed,  and  of  which  he  was  innocent. 
It  is  neither  asserted  nor  shown  that  an  affidavit  was  ever 
made  against  him,  or  that  he  had  ever  been  arrested  on 
a  criminal  charge.  We  are  satisfied  from  the  evidence  in  the 
case  that  at  the  time  cf  the  ceremony  consent  was  given  to  the  mar- 
riage by  both  Honors  Lacoste  and  his  mother.  What  the  character 
of  that  consent  was,  and  what  its  result  and  eflfect  was  upon  the  par- 
ties after  it  was  given,  and  under  the  circumstances  it  was  g^ven,  is 
what  we  are  now  to  consider. 

We  have  before  us  a  marriage  certificate  in  proper  form,  signed 
by  the  parties,  the  necessary  witnesses  and  the  officiating  judge,  de- 
claring that  the  parties  had  consented  to  a  marriage,  and  it  is 
(dehors  the  certificate)  established  affirmatively  that  both  Honors 
Lacoste  aud  Miss  Guidroz  additionally  gave  consent,  so  far  as  words 
could  evidence  it. 

Independently  of  this  it  is  urged  that  though  both  mother  and  son 
gave  their  consent,  it  was  only  conditionally  given,  the  condition 
being  that  a  divorce  should  be  immediately  granted  to  the  husband. 
We  think  it  clearly  intimated  that  had  a  consent  divorce  been  ob- 
tained, the  present  litigation  would  not  have  arisen. 

The  actual  ground  of  complaint  seems  to  rest  rather  upon  the 
breach  of  a  promise  to  grant  a  divorce  than  upon  the  want  of 
consent  to  the  marriage,  produced  by  fear,  violence  or  threats, 
though  in  the  petition  the  latter  is  assigned  as  the  direct  cause  of 
action. 

Plaintiff's  position  is,  that  in  spite  of  this  condition  of  facts, 
he  has  the  right  by  reason  of  the  allegations  and  prayer  of  his  peti- 
tion  to  stand  before  us  prima  facie  as  not  married,  and  that  until  he 
shall  have  been  judicially  declared  to  have  been  legaUy  married,  he 
is  entitled  to  testify  as  to  the  fact  of  marriage,  and  as  to  the  circum- 
stances leading  up  to  his  apparent  consent. 

We  can  not  see  matters  in  that  light.  There  is  no  doubt,  as  we 
have  said,  that  a  consent  of  some  kind  was  given  by  the  plaintiff,  and 
we  have  to  deal  not  with  an  absolute  want  of  consent,  but  with  a  case 
where  consent  was  really  given,  though  claimed  to  have  been 
affected  by  a  vice  which  authorizes  and  permits  the  revocation  or 
breaking  of  the  contract.     Speaking  upon  this  subject  of  consent  by 
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leason  of  error,  fraud  or  violence  Marcade,  under  Art.  1109,  C.  N., 
says:  '^Les  commentatenrs  ont  trop  Bouvent  oubli^  qn'il  ne  s'agit 
pas  id  du  defaut  de  consentment,  mais  seulement  des  cas  ou  le  con- 
sentement,  r^lknent  donn6,  se  trouve  'affects  d'nn  vice  qui  permet 
de  le  faire  r^voquer  et  de  faire  briser  le  contrat.  C'est  Evident 
pmsque  la  lot  parle  d'nn  consentment  qui  n'est  pas  valable,  cu  qu'il 
o  iU  donn^  par  I'effet  de  I'erreur  de  la  violence  ou  do  dol.  *  *  * 
Sile  ccnsentment  €l€  donn6  (par  quelque  cause  que  ce  soit),  il  ex- 
iste  pour  qu'ily  ait  lieu  de  se  demander  s'il  eat  ou  n'est  par  valable. 

*  *  •  D'ailleurs,  si  le  consentement  n'existait  pas  le  contrat  ne 
se  serait  pas  form^,  I'obli^ation  ne  serait  pas  n6e,  et  par  consequent, 
11  ne  paurrait  pas  ^tre  question  de  faire  annuler  le  contrat  et 
d'6tiendre  Pobligation.  Or  la  loi  nous  dira  plus  loin  que  I'action  en. 
QDllite  pour  erreur,  violence  ou  doi,  est  une  des  causes  d^ extinction^ 
d'obligation,  et  que  si  cette  actian  n'est  pas  intent6e  dans  lea  10  ans 
le  contrat  et  Pobligation  qu'l  a  fait  naital  contimment  de  subsister."^ 

The  difference  between  defective  consent  and  absolute  want  of  con- 
8ent  is  here  distinctly  noted.  The  subject  is  discussed  at  length  by 
the  author,  but  we  only  cited  enough  to  show  the  character  of  thd 
general  conclusions  reached. 

Article  1S81  of  our  own  Code  declares  that  <*  engagements  made 
through  error,  violence,  fraud  or  menace  are  not  absolutely  null, 
bat  are  voidable  by  the  parties,  who  have  contracted  under  the  in- 
fluence of  such  error,  violence  or  menace,  or  by  the  representatives 
of  such  parties,"  and  the  next,  Art.  l8S2y  announces  that  "  they  may 
be  avoided  either  by  exception  to  suits  brought  on  such  contracts  or 
by  an  action  brought  for  that  purpose." 

Under  these  articles  a  contract  entered  into  under  the  influence  of 
error,  fear,  violence  or  menace,  stands  until  set  aside.  Assuming 
that  plaintiff  in  this  case  under  its  evidence  would  be  entitled  to  a 
judgment,  our  decree  would  not  conform  to  the  exact  prayer  of  his 
petition.  We  would  not  decree  the  marriage  absolutely  null  ah  initio^ 
but  we  would,  by  our  decree,  avoid  it. 

In  view  of  this  fact  the  plaintiff  must  be,  for  the  time  being,  at 
least,  held  to  be  the  husband  of  the  defendant,  and  not  competent  to 
testify. 

We  have  already  stated  that  prior  to  the  marriage  no  affidavit  had 
been  made  against  the  plaintiff,  nor  had  he  been  arrested.  If  his 
action  in  consenting  to  the  marriage  was  based  upon  fear  or  violence 
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it  was  of  a  prospective  affidavit,  arrest  and  prosecation.  We  do  not 
know  whether  an  affidavit  would  have  been  made  and  an  arrest  and 
prosecation  would  have  followed,  nor  of  what  crime  he  Would  have 
been  charged.  He  says  he  was  threatened  with  prosecation  for  a 
*'  felony,"  bat  he  does  not  say  what  the  particular  felony  was. 

We  do  not  know  what  the  actual  relations  between  husband  and 
wife  were  prior  to  the  marriage  ceremony.  There  is  no  doubt  that 
friends  and  connections  of  the  wife  charged  him  with  their  having 
been  of  such  a  character  as  to  throw  him  under  the  pecalties  of  the 
criminal  law,  and  that  they  threatened  him  with  a  criminal  prosecu- 
tion. Matters  never  went  far  enough  for  us  to  know  what  the  charg^e 
would  have  been  had  the  facts  been  fully  stated  and  disclosed  to  the 
recorder — whether  it  would  have  been  under  Act  No.  134  of  1890  or 
Sec.  787  of  the  Revised  Statutes. 

As  the  accusation  in  point  of  fact  was  not  made,  it  would  be  diflS  - 
cult  to  say  whether  if  made,  and  as  made,  there  would  be  probable 
cause  for  it.  That  Honors  Lacoste  was  very  apprehensive  as  to  the 
issue  of  the  charge  is  undoubted. 

^^  Article  1836  says  that  if  the  violence  used  be  only  a  legal  con- 
straint, or  the  threats  only  of  doing  that  which  the  party  using  the  no. 
had  a  right  to  do,  they  shall  not  invalidate  the  contract.  A  just  and 
legal  imprisonment  or  threats  of  any  measure  authorized  by  law  and 
the  circumstances  of  the  case  are  of  this  description." 

The  next  article  declares,  however,  that  ''  the  mere  forms  of  law 
to  cover  coercive  proceedings  for  an  unjust  and  illegal  cause,  if  used 
or  threatened  in  order  to  procure  the  assent  to  a  contract,  will  in- 
validate it.  An  arrest  without  cause  of  action,  or  a  demand  of  bail 
in  an  unreasonable  sum,  or  threats  of  such  proceeding,  by  this  rule, 
invalidate  a  contract  made  under  their  pressure." 

Bishop  on  Marriage  and  Divorce,  Vol.  1,  Chapter  XI,  paragaph212, 
speaking  of  force,  lawful  or  unlawful,  says:*  '^ Force  to  constitute 
in  law  duress  must  be  unlawful.  A  contract,  for  example,  to  free  the 
maker  from  a  lawful  arrest,  or  to  avoid  such  threatened  arrest,  is 
not,  therefore,  invalid.  And  a  man  lawfully  arrested  on  a  process 
for  bastardy  or  seduction  can  not  if  he  marries  the  woman  to  pro- 
cure his  discharge  have  the  marriage  declared  void  as  procured  by 
duress.  Nor  is  it  otherwise  though  he  have  a  good  defence  and  en- 
ters into  the  marriage  simply  to  avoid  being  imprisoned  under  the 
process,  and  he  afterward  discovers  that  he  might  have  made  his 
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defence  snccessfal.  Bat  if  the  proceBs  of  arrest  is  void,  or  otherwise 
the  imprisonment  is  unlawful,  and  he  marries  the  woman  to  regain 
hlB  liberty,  the  marriage  will  on  his  prayer  be  set  aside.  Perhaps  the- 
same  resalt  will  follow  if  the  arrest,  while  not  technically  illegal,  is 
both  malicioas  and  without  probable  cause."  The  author  cites  in 
sapport  of  the  views  thus  expressed :  The  State  vs.  Davis,  79  N.  C» 
603;  Johnson  vs.  Johns,  44  Texas,  40;  Sickles  vs.  Carson,  11  C.  E. 
Green,  440;  Dies  vs.  Winne,  7  Wendell,  47;  Williams  vs.  State,  44 
Alabama,  27,  and  in  the  note  to  the  section  he  says:  ''It  is  so  where 
he  marries  a  woman  he  has  seduced  through  fear  of  the  penal  con* 
sequences."     Hennett  vs.  Hennett,  33  Arkansas,  156. 

An  examination  of  the  record  does  not  satisfy  us  that  the  principle 
announced  in  Art,  1857  finds  application  in  the  case  before  us.  It 
may  be  true  that  plaintiff  was  not  fully  willing  to  marry  the  defend- 
ant, but  having  consented  to  do  so,  and  having  done  so,  there  Ib 
nothhig  before,  us  which  would  warrant  his  avoiding  the  marriage » 

We  do  not  regard  the  exception  of  misjoinder  of  any  special  im- 
portance in  the  case.  We  think  the  husband  and  wife  were  au- 
thorized to  stand  in  judgment  without  the  necessity  of  being  repre- 
sented by  their  tutors.  The  same  principle  by  which  the  husband'a 
testimony  was  excluded  places  them  both  before  the  court  for  the 
purposes  of  this  suit,  as  under  their  present  status  capable  of  suing 
and  being  sued.  The  mother  of  the  plaintiff  has  no  personal  interest 
in  the  suit.  Even  if  her  consent  to  the  marriage  had  been  extorted 
by  threats  and  violence,  that  fact  would  not  have  had  the  effect  of 
invalidating  it.  We  have  reached  the  conclusion  that  the  judgment 
appealed  from  is  correct,  and  it  is  hereby  ordered,  adjudged  and 
decreed  that  it.be  and  is  hereby  affirmed. 

On  Application  for  Rehearing. 

A  re-ezamioation  of  this  case  has  brought  us  to  the  conclusion 
that  the  interests  of  justice  would  be  best  subserved  by  setting  aside 
the  judgment  heretofore  rendered  by  us,  so  as  to  remand  it  to  the 
lower  court  for  further  proceedings  in  some  respects.  We  think 
that  under  all  the  facts  of  this  special  case  we  did  not  sufficiently 
take  into  consideration  the  youth  of  the  defendant,  in  dealing  with 
his  conaent  to  the  marriage  when  threatened  with  criminal  prosecu- 
tion. In  remanding  the  case  we  think  it  not  amiss  to  say  that 
defendant's  departure  for  Europe  after  the  marriage,  and  after  this 
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enit  was  instituted,  and  placing  himself  beyond  the  reach  of  the  crim- 
inal prosecution  which  was  stayed  by  his  marriage,  was  one  of  the 
facts  in  evidence  which,  though  not  mentioned  in  the  opinion,  at- 
tracted our  attention  and  impressed  us  very  unfavorably  against  his 
claim  that  the  prosecution  was  utterly  void  of  all  foundation.  We 
think  it  right  that  the  actual  relations  of  the  parties  prior  to  the 
ceremony  should,  if  possible,  be  brought  to  light.  For  that  reason 
it  is  hereby  ordered,  adjudged  and  decreed  that  the  judgment  here- 
tofore rendered  by  us  be  set  aside,  the  judgment  of  the  lower  coart 
reversed,  and  this  cause  is  hereby  remanded  to  the  District  Court, 
for  the  purpose  of  having  shown  the  actual  relations  of  the  plaintiff 
and  defendant  prior  to  the  marriage  ceremony  and  for  the  purpose 
of  ascertaining  and  determining  whether  or  not  the  threatened 
prosecution  was  authorized  by  law,  and  the  circumstances  of  the  case, 
or  used  to  procure  plaintiff's  consent  to  the  marriage  by  threats  of 
using  the  mere  forms  of  law  to  cover  coercive  proceedings  for  an 
unjust  and  illegal  cause.  A  rehearing  being  unnecessary  in  view  of 
the  present  action  of  the  court,  the  application  therefor  is  refused. 


47  302  No.  11,538. 

Succession  of  Mrs.  Wilhelmina  Justus. 

Where  by  order  of  conrt  three  rules  had  been  taken  by  an  executor  upon  an  ad- 
judication at  succession  sale  of  three  different  properties  to  show  cause  why 
the  adjudication  should  not  be  complied  with,  have  been  consolidated  and 
a  single  judgment  has  been  rendered,  the  aggregate  amount  in  dispute  and  not 
that  involved  in  each  separate  rule  will  determine  the  appellate  Jurisdiction. 
■  It  is  claimed  that  the  failure  to  insert  in  the  testament  the  residence  of  the  wit- 
nesses Is  a  fatal  Irregularity. 

The  court  has  frequently  decided  that  such  irregularities  are  cured  by  the 
prescription  of  five  years. 

The  heirs  of  age  at  the  time  the  will  was  probated,  In  1876,  are  without  right,  in 
opposition  to  the  plea  of  prescription. 

This  prescription  against  minors  dates  from  their  majority. 

It  is  sometimes  impossible  to  dispense  with  evidence  in  its  character  hearsay  in 
proof  of  remote  and  collateral  matters,  but  tribunals  should  be  on  their  guard 
when  tlie  actual  point  at  Issue  in  a  cause  depends  wholly  or  chiefly  upon  it. 

It  is  from  its  nature  very  much  exposed  to  fraud  and  fabrication.  While  the  certifi- 
cate of  a  curate  In  a  foreign  country,  properly  authenticated,  is  admissible  in 
evidence  to  prove  facts  evidenced  by  copies  of  his  records  which  he  is  bound 
to  record;  as  to  matters  it  ih  not  shown  he  was  bound  to  record,  his  statement 
should,  at  least,  be  explained  and  corroborated. 
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The  cue  fa  remanded  at  the  inatanoe  of  the  adjadioatee  of  property,  to  enable 
him  to  obtain  other  teatimony  diaproving  or  explaining  any  of  the  entries  on 
the  oarate's  certificate. 

APPEAL  from  the  Oivll  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Charles  F,  Buck,  Buck,  Walahe  &  Buck  and  DinkeUpiel  &  Hart  for 
Ezecntor,  Appellee. 


Chretien  &  Suthon  for  Mrs.  Huy,  Defendant  and  Appellant. 


On  thb  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLs,  0.  J.  In  this  succession  at  a  sale  made  under  an  order 
of  the  Oivil  District  Court,  Mrs.  L.  Huy  became  the  adjudicatee  of 
three  pieces  of  real  estate,  each  piece  being  adjudicated  to  her  sepa- 
rately. On  her  refusal  to  comply  with  the  adjudications,  the  execu- 
tor took  three  separate  rules  against  her,  one  relating  to  each  piece 
of  property,  to  show  cause  why  she  should  not  be  compelled  to  com- 
ply with  the  adjudications. 

By  order  of  court  the  three  rules  were  consolidated,  and  being 
taken  up  together  as  one  single  case,  were  tried,  evidence  adduced 
and  one  single  judgment  rendered  in  favor  of  the  succession,  making 
the  rules  absolute.  From  this  judgment  Mrs.  Huy  appealed,  and  a 
motion  to  dismiss  the  appeal  has  been  filed  in  this  court  on  the 
ground  'Hhat  it  has  no  jurisdiction,  as  the  adjudication  of  each  piece 
of  property  was  for  a  price  less  than  two  thousand  dollars  and  there- 
fore below  the  lower  limit  of  the  jurisdiction  of  this  court." 

The  aggregate  amount  of  the  price  of  the  three  adjudications  is 
above  that  limit.  We  are  of  opinion  that  we  have  jurisdiction  in 
this  case. 

In  OfTut  vs.  Boberts,  12  Martin,  300,  the  court  said:  <<  We  take 
the  effect  of  the  consolidation  to  be  that  the  cases  are  to  be  consid- 
ered as  if  the  facts  of  both  petitions  were  introduced  in  one  or  sev- 
eral counts,  and  those  of  the  two  answers  were  put  together.  On 
Bolts  thus  consolidated,  but  one  judgment  can  be  regularly  given." 
And  in  Heirs  of  Baillo  vs.  Prudhomme  et  aL,  8  N.  S.  388,  wherein 
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jadgment  in  the  District  Coart  was  rendered  after  a  consolidation  of 
two  separate  snits  which  had  been  brought  by  plaintiffs  against  the 
defendants,  ard  wherein  the  aggregate  amount,  but  not  the  separate 
amounts  involved  in  the  suits,  would  authorize  the  appeal,  it  de- 
clared in  refusing  the  motion  to  dismiss  ''as  the  consolidatiDn  took 
place  with  the  consent  of  the  plaintiffs,  it  was  of  opinion  that  both 
actions  must  be  considered  as  one  in  relation  to  the  matters  in  dis- 
pute." 

The  trial  of  different  cases  together  must  not  be  confounded  with 
the  cumulation  or  consolidation  of  cases  (see  Armitag^  vs.  Barrow,. 
10  An.  79) .  The  mere  trial  of  cases  at  the  same  time  leaver  them 
as  distinct  as  they  were  before,  but  consolidation  works  the  resalt 
which  amendments  when  allowed  bring  about. 

''Amendments,  when  allowed,  form  part  of  the  pleadings,  and 
plaintiff's  demand  is  precisely  what  it  would  have  been  had  the  origi- 
nal and  amended  petition  been  filed  at  the  same  time,  so  that  the 
court  must  decide  on  both,  and  can  not  give  judgment  on  one  alone.* ^ 
Hennen's  Digest,  1182,  No.  2;  Lanusse  vs.  Massicot,  3  Martin,  41; 
King  vs.  Wartelle,  14  An.  750. 

The  three  rules  which  the  executor  caused  to  be  taken  could  all 
have  been  properly  combined  or  cumulated  in  one  original,  and  we 
see  no  good  reason  why  this  was  not  done,  as  the  law  does  not  favor 
a  multiplicity  of  suits  and  an  unnecessary,  entailment  of  costs.  The 
judge  rightly  consolidated  them.  Appellee  says  in  her  brief  that 
this  was  done  over  her  objection,  but  if  objection  was  made  the  fact 
does  not  appear  of  record.  Her  position  is  one  of  acquiescence  if 
not  actual  consent.  This  case  is  not  that  of  several  distinct  plaintiffs 
with  distinct  causes  of  action  uniting  in  one  suit  against  a  single 
defen:?ant,  or  one  plaintiff  proceeding  against  several  defendants  on 
a  separate  cause  of  action  against  each.  Therefore  decisions  which 
go  to  show  that  appeals  have  been  dismissed  in  this  court  in  cases  of 
that  character  for  want  of  jurisdiction  are  not  pertinent.  The  only 
authority  cited  by  appellee  which  bears  any  resemblance  at  all  to  the 
present  is  that  of  the  claim  of  Hopkins  referred  to  in  Louisiana  Rail- 
road Co.  vs.  Hopkins,  Kennedy  et  aZ.,  33  An.  808,  which  seems  to 
have  been  decided  upon  a  special  state  of  facts,  not  identical  with 
those  which  appear  in  this. 

We  think  the  motion  to  dismiss  the  appeal  is  not  well  taken.  The 
appeal  must  be  sustained. 
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On  the  Merits. 

On  the  first  bearing  of  the  cause  it  was  ordered  that  the  judgment 
appealed  from  should  be  avoided  and  the  demand  of  the  plaintiffs 
be  rejected.  A  rehearing  having  been  granted  the  opinion  of  the 
coart  was  delivered  by 

Bbeaux,  J.  The  first  husband  of  Mrs.  Wilhemina  Justus,  the  late 
Joseph  Armbruster,  bequeathed  to  her  all  his  property.  The  will  was 
mmcnpative  by  public  act,  but  defective  in  form  because  of  the  fail- 
ure to  state  the  residence  of  the  witnesses.  The  will  was  probated 
in  1876,  and  she  was  decreed  entitled  to  the  possession  of  the  prop- 
erty.   At  her  death  the  property  was  sold  by  public  auction  as  hers. 

The  will  has  become  effective  and  legal  by  the  operation  of  pre- 
Bcription,  except  if  there  should  be  minor  heirs,  against  whom  the 
prescriptible  period  dates  from  majority.     Oivil  Oode,  8642. 

If  there  are  no  minor  heirs,  the  property  belongs  to  the  succession 
of  Mrs.  Justus.  In  our  original  decree  we  reversed  the  decision  of 
the  lower  court  for  the  reason  that  the  evidence  disclosed  that  one 
of  the  brothers  of  Joseph  Ambruster,  viz. :  Anton  Armbruster,  died 
on  October  20,  1882,  and  there  was  no  proof  in  the  record  to  show 
that  he  left  no  minor  heirs. 

The  executor  of  the  estate  of  Mrs.  Justus  applied  for  a  rehearing 
on  the  ground  that  Anton  Armbruster  lived  more  than  five  years 
after  the  date  of  the  judgment  of  24th  of  November,  1876,  probating 
hlB  brother's  will.     This  contention  is  sustained  by  the  record. 

A  rehearing  was  therefore  granted.  The  appellant,  who  was  adjudi* 
catee  of  property  of  the  succession  of  Justus,  urges  that  the  certifi- 
cate of  the  curate  at  Wolfach,  Germany,  admitted  as  proof  of  the 
non-existence  of  Armbruster  heirs,  is  not  sufficient  to  show  the  mat- 
ters and  things  therein  stated. 

The  defendant,  purchaser,  submits  that  the  case  should  be  re- 
manded in  order  that  evidence  may  be  admitted  to  prove  that  the 
entries  in  the  curate's  books  are  true.  Ordinarily,  the  entries  in 
registers,  duly  made,  kept  by  a  person  bound  to  record  the  fact,  in 
any  foreign  country,  makes  full  prbof  when  properly  authenticated 
by  the  consular  officer  of  that  country. 

The  proper  evidence  in  that  case  is  a  copy  of  the  record.     The 
certificate  should  be  of  birth,  marriage  and  death.    Hughey  et  al,  vs. 
Barrow,  4  An.  248,  262. 
20 
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With  regard  to  evidence  of  this  character,  Mr.  Best,  in  his  work 
on  Evidence,  p.  478,  par.  498,  says:  '<IC  is  impossible  to  dispense 
with  this  kind  of  evidence,  especially  in  proof  of  remote  and  coUat- 
eral  matters ;  but  tribunals  should  be  on  their  guard  when  the  actnal 
point  at  issue  in  a  cause  depends  wholly  or  chi^y  upon  it.  It  is  from 
its  nature  very  much  exposed  to  fraud  and  fabrication."  (Italics 
ours.)  The  controversy  is  limited  to  proof  of  heirship  within  a  cer- 
tain age.     It  is  the  only  point  at  issue. 

There  is  Ho  desire  on  our  part  to  recall  our  decision  in  this  case  on 
this  point.  The  certificate  is  properly  before  the  court,  and  though 
in  some  respects  it  does  not  make  proof  of  the  fact  stated  it  was  ad- 
mitted as  competent  evidence. 

The  purchaser  apprehends  that  question  will  arise  in  regard  to  the 
validity  of  the  title  if  there  are  minors,  or  major  heirs,  as  to  whom 
the  prescription  of  five  years  would  not  apply. 

In  order  that  he  may  purchase  the  property,  free  from  all  cdoads 
And  doubts,  he  desires  that  the  case  be  remanded  to  allow  the  ex* 
planation  by  testimony  of  the  family  tree  and  the  curate's  certificate. 

We  can  conceive  of  no  good  reason  to  deny  to  him  the  opportunity 
t>f  thus  sustaining  the  evidence,  if  the  facts  justify,  in  order  that  his 
title  may  be  absolutely  legal  and  valid. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court 
herein  be  reversed,  and  that  the  case  be  remanded  to  the  lower  court 
exclusively  to  hear  evidence  to  be  produced  by  defendant  and  ap- 
pellant, within  reasonable  time,  regarding  the  correctness  vel  non  of 
the  family  tree  and  of  the  curate's  certificate,  and  such  other  evi- 
dence as  may  be  needful  to  prove  that  there  are  or  that  there  are 
not  minors  or  major  heirs  to  whom  the  prescription  of  five  years 
may  or  may  not  apply,  and  that  such  judgment  be  rendered  on  that 
question  as  the  law  and  facts  will  justify  (and  if  there  are  no  minor 
or  major  heirs  to  whom  prescription  does  not  apply,  that  judgment 
be  rendered  for  plaintiff) .  Costs  in  both  courts  to  abide  the  final 
determination  of  the  cause. 


No.  11,664. 
Sam.  Henderson,  Jb.,  vs.  F.  W.  Ellbrman. 

A  tax  sale  made  in  exact  conformity  with  the  requirements  of  Act  82  of  1884,  and 
tlie  principles  announced  in  the  Laka  [40  An.  142]  and  Dottglau  [41  An.  76SJ 
cascis,  will  be  affirmed  to  pass  a  legal  and  valid  title— there  being  no  question 
raised  as  to  the  legality  in  the  assessment  of  the  property. 
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APPEAL  from  the  Oiyil  District  Court  for  the  Parish  of  Orleans. 
Theardy  J. 

WiUiam  C.  MeLeod  for  Plaintiff,   Appellee. 


Ernest  J,  Wench  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  object  of  this  suit  is  to  compel  defendant  to 
accept  title  to  certain  lots  of  ground  situated  in  the  city  of  New  Or- 
leans, pursuant  to  his  contract  with  the  plaintiff. 

It  is  in  the  usual  course  of  such  proceedings. 

The  answer  of  the  defendant  is  a  general  denial,  coupled  with  the 
•pedal  defence  that  the  plaintiff  did  not  tender  him  a  clear  and  un- 
encumbered title;  that  the  title  tendered  is  of  no  value,  the  true 
owner  never  havings  been  divested  of  his  title  by  the  tax  collector's 
sale  to  plaintiff's  author — said  property  having  been  sold  for  taxes 
of  1872  to  1879,  inclusive,  '^  without  due  process  of  law,  or  notice  to 
said  owner."  That  it  does  not  appear  that  said  Edward  Dan»-*-'^the 
original  and  true  owner" — ^at  the  time  was  a  resident  of  this  city, 
nor  that  he  was  alive ;  and  that  said  sale,  in  default  of  due  process, 
is  an  absolute  nullity. 

The  final  averment  is  ''that  unless  plaintiff  tenders  a  clear  andun* 
incumbered  title,"  he  is  not  obliged  to  comply  with  his  contract  to 
purchase  from  the  plaintiff. 

From  a  judgment  in  favor  of  the  plaintiff,  the  defendant  prosecutes 
this  appeal. 

llie  plaintiff  acquired  title  from  Patrick  Haroan,  who  was  adjudi- 
catee  thereof,  at  a  tax  sale  made  on  14th  of  September,  1886 — the 
property  having  been  sold  for  the  delinquent  taxes  of  Edward  Dans. 

Reference  to  the  tax  collector's  deed  discloses  the  following  facts, 
viz.: 

1.  That  in  making  said  sale  the  tax  collector  acted  under  author- 
ity of  Act  82  of  1884. 

2.  That  the  sale  was  proceeded  by  advertisement  that  said  prop- 
erty would  be  sold  for  all  unpaid  taxes  due  thereon  prior  to  Decem- 
ber 81,  1879. 

3.  That  said  advertisement  included  the  description  of  the  prop* 
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.erty,  same  as  that  of  property  in  salt,  and  was  to  be  sold  as  the 
property  of  Edward  Dans,  to  enforce  the  payment  of  the  unpaid 
taxes  due  on  same  for  the  years  1872,  1878,  1874,  1876,  1876,  1877 
and  1879,  aggregating  the  sum  of  forty- one  dollars  and  forty  cents 
due  to  the  State,  and  unpaid  at  the  time  of  the  sale. 

4.  That  said  taxes  were  duly  and  legally  assessed  in  the  name  of 
Edward  Dans  for  those  several  years,  and  of  said  property  Edward 
Dans,  or  hia  estate,  or  his  heirs  are  the  present  owners. 

5.  That  after  having  complied  with  all  legal  requisites  he  sold  said 
property  at  public  auction  and  adjudicated  same  to  Patrick  Haman 
for  the  sum  of  twenty -five  dollars,  )ie  being  the  last  and  highest  bid- 
der; *'  said  bid  being  in  full  and  final  payment  and  satisfaction  of  all 
the  State,  city,  parish  and  municipal  taxes  due  on  said  property  prior 
to  December,  1879,  according  to  the  provisions  of  Act  82  of  1884." 

6.  That  there  were  due  on  said  property  at  that  time  city  taxes  ta 
the  city  of  New  Orleans  for  the  same  years  in  which  the  State  taxes 
enumerated  are  due,  aggregating  in  amount  forty -eight  dollars  and 
fifty  cents.  , 

7.  That  in  pursuance  of  the  provisions  of  Act  82  of  1884,  and  in 
consideration  of  the  aforesaid  sum  of  twenty- five  dollars  paid  by 
said  Patrick  Harnan,  the  receipt  whereof  is  acknowledged,  he,  the 
tax  collector,  for  and  in  the  name  of  the  State,  sold,  assigned,  trans- 
ferred and  delivered  to  said  purchaser  said  property  and  improve- 
ments, '^  granting  and  giving  to  said  purchaser  an  absolute  and  irre- 
deemable title  to  said  property,  with  the  right  to  immediate  posses- 
sion thereof,  and  free  from  ail  mortgages,  liens  and  privileges,"  etc. 

In  addition  to  the  proof  furnished  by  the  recitals  of  this  deed,  and 
the  admission  that  the  plaintiff  had  purchased  the  property  from  the 
adjudicatee,  there  was  put  in  evidence  extracts  from  the  assessment 
rolls  for  all  the  years  that  are  enumerated  in  the  deed,  which  show 
that  the  property  was  actually  assessed  in  the  name  of  Edward  Dana. 

The  advertisement  of  the  tax  sale  was  also  put  in  evidence,  and  it 
fully  conforms  to  the  recitals  in  the  act  of  sale. 

There  was  produced  and  filed  in  evidence  a  certificate  from  the 
conveyance  office,  showing  no  alienation  of  said  property  at  any 
time  by  Edward  Dans  to  any  one. 

The  tax  adjudication  was  evidenced  by  an  authentic  title  of  due 
form,  executed  on  the  6th  of  February,  1886,  and  duly  registered  in 
the  conveyance  office  on  the  same  day. 
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There  is  an  admission  in  the  record  to  the  effect  that  the  property 
was  purchased  by  Edward  Dans  from  John  Heim,  by  an  act  of  sale 
passed  before  Romando  de  la  Caeva,  a  notary  public  of  the  city  of 
Mexico,  on  April  9,  1860.  That  a  copy  of  this  act  was  deposited  by 
John  Kruttschnitc,  acting  as  the  agent  of  said  Dans,  with  the  records 
of  F.  Grima,  notary  of  this  city,  on  Jaly  25,  1860,  evidenced  by  an 
act  of  deposit  duly  recorded  i^i  the  office  of  the  register  of  convey- 
ances. 

The  plaintiff  testifies  that  he  is  in  possession  of  the  property  as 
owner,  and  has  paid  all  the  taxes  upon  it.  Says  that  he  has  made 
numerous  inquiries,  and  has  tried  to  ascertain  the  whereabouts  of 
Bdward*  Dans  without  avail.  He  could  not  be  found.  Says  that  he 
did  not  know  at  the  time  that  he  acquired  this  property  that  Dans 
was  a  resident  of  Mexico. 

There  is  no  proof  on  the  subject.  This  is  all  the  evidence  the 
record  affords. 

On  this  state  of  facts  the  only  points  made  ore  intended  for.by  de- 
fendant's counsel  are :  (1)  that  it  does  appear  'Hbat  Edward  Dans 
was  a  resident  of  Mexico;  "  and  (2)  that  the  burden  was  on  the 
plaintiff  to  have  proven  that  Edward  Dans,  the  delinquent  tax- 
payer, was  alive,  and  a  resident,  or  if  dead,  that  his  heirs  were  duly 
notified  of  the  sale  of  the  property  for  taxes,  and  at  the  time  of  the 
publication  of  the  advertisement  of  the  sale  of  the  property  of  said 
delinquent. 

And  the  contention  of  defendant's  counsel  is  that  as  there  is  no 
proof  of  notification  having  been  given  to  the  delinquent  or  to  his 
heirs,  the  sale  was  absolutely  void. 

The  tax  sale  under  consideration  was  made  under  the  same  legis- 
lative act  that  the  sale  was  made  to  Orloff  Lake,  and  which  this  court 
had  occasion  to  examine  and  interpret  in  the  case  entitled  In  the 
Matter  of  Orlof  Lake,  40  An.  142. 

Amongst  the  numerous  defences  made  in  the  case,  one  was  that 
no  party  ^4nterested  in  said  property  did  receive  any  notice  of  said 
Bale;"  and  the  further  point  was  made  that  the  law  was  unconstitu- 
tional and  void,  inter  alvaSy  because  it  ' 'provides  for  notice  by 
public  citoHan  only,  in  violation  of  Art.  210  of  the  Constitution" — ^a 
point  not  made  in  this  case. 

An  examination  of  that  decision  will  show  that  notice  of  sale  falls 
within  the  fifth  paragraph  of  that  statute,  which  enumerates  the  non' 
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eaaential  requisites  of  a  tax  sale,  of  the  performance  of  which  the 
tax  deed  is  declared  to  famish  conclusive  evidence,  viz. : 

<<  5.  That  all  of  the  prerequisites  of  the  law  were  complied  with 
by  all  the  officers,  from  the  assessment  up  to  and  including  the  exe- 
cution and  registry  of  the  deed  to  said  purchaser,"  etc. 

And  upon  careful  consideration  and  analysis  of  the  provisions  of 
that  statute,  we  said : 

''The  Legislature  only  intended  to  provide  the  manner  in  which 
fxilid  sales  could  be  e£Fected  of  property  on  which  delinquent  taxes 
are  due  the  State  prior  to  the  year  1879,  and  whereby  such  taxes 
could  be  collected." 

We  further  held  that,  inasmuch  as  tax  delinquents  had  neglected 
to  avail  themselves  of  the  grace  provided  for  in  the  constitutional 
ordinance  for  the  relief  of  delinquent  tax- payers,  by  paying  the  prin- 
cipal of  the  taxes  due  within  the  time  specified,  that  ''  the  property 
upon  which  the  taxes  and  licenses  are  due  shall  be  sold  in  the  manner 
to  be  provided  by  law,  and  the  title  of  the  purchaser  shall  be  full  and 
complete." 

This  is  the  language  of  the  organic  law.  It  declares  in  plain  and 
emphatic  terms  that  in  the  event  of  the  tax  delinquent's  non-accept- 
ance of  the  grace  of  the  ordinance,  that  the  property  subject  to  the 
taxes  ''  shall  be  sold  in  the  manner  provided  by  law;'*^  that  is,  ^'tn  the 
manner  ^^  the  General  Assembly  might  thereafter  direct.  In  the  ex- 
ercise of  that  constitutional  mandate  the  General  Assembly  enacted 
Act  82  of  1884,  and  of  the  provisions  of  that  act  we  said  in  the  Lake 
case,  viz. : 

''It  deals  exclusively  with  the  proceedings  necessary  to  effectuate 
sales  of  such  property  as  is  subject  to  such  delinquent  taxes,  and  the 
executUyn  and  effect  of  tax  titles  evidencing  such  sales.  It  is  a  reme- 
dial law  authorized  by  the  terms  of  said  ordinance." 

This  suit  is  exactly  parallel  to  Martin  vs.  Langenstein,  43  An.  791, 
and  which  was,  by  our  opinion  therein,  distinguished  from  Breaax 
vs.  Negrotto,  43  An.  426,  which  involved  a  sale  made  under  Act  77 
of  1880,  in  the  collection  of  "unpaid  taxes  of  1881,"  a  wholly  differ- 
ent question  from  the  one  presented  here. 

Inasmuch  as  the  act  is  a  highly  penal  statute  and  authorized  by 
the  terms  of  the  ordinance,  the  Legislature  had  unrestrained  author- 
ity over  the  manner  in  which  such  sale  should  be  made,  and  over 
proceedings  incident  and  leading  up  thereto. 
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In  the  case  of  In  re  Donglase,  41  An.  765,  the  same  act  was  again 
carefully  scmtinized  and  considered,  and  the  validity  of  a  sale  nnder 
it  was  affirmed. 

Of  that  statnte  we  said :  '^  It  is  a  remedial  and  healing  statute,  * 
*  *  the  effect  of  which  is  to  cnre  defects  in  prior  tax  proceedings 
by  making  the  tax  deed  ooncluHve  evideTiee  that  the  requirements  of 
th^  law  in  certain  matters  had  been  complied  with." 

Again:  ^*  But  outside  of  these  fundamental  and  guasi -jurisdictional 
requirements,  and  with  reference  to  the  time  and  manner  in  which  the 
tax  proceedings  shall  be  conducted,  the  legislative  discretion  is  su- 
preme and  can  not  be  judicially  controlled. 

"  And  the  Legislature  may,  in  advance,  prescribe  and  direct  the 
time  and  manner  in  which  they  shall  be  done,  *  *  ♦  and  may 
constitutionally  provide  that  the  tax  deed  shall  be  conclusive  evidence 
that  such  directions  were  complied  with,  as  to  time,  manner^  and 
every  other  matter  originally  within  the  legislative  discretion,^* 

These  two  decisions  were  most  carefally  considered  and  delib- 
erately expressed,  and  have  been  constantly  adhered  to  since,  with- 
out any  modification  in  respect  to  sale  proceedings. 

The  case  of  Augusti  vs.  Heirs  of  Lawless,  45  An.  1370,  dealt  with 
the  question  of  assessment— one  of  the  essential  elements  of  tax 
proceedings  and  sale — a  question  not  propounded  in  the  instant 
case. 

We  have  been  thus  careful  because  of  the  fact  that  a  somewhat 
iimilar  question  was  raised  and  decided  recently  by  the  Supreme 
Court  in  Marx  vs.  Hanthom,  48  U.  S.  172.  But  a  simple  in- 
spection of  the  opinion  in  that  case  shows  that  it  is  wholly  different 
from  the  Lake  and  Douglass  cases,  in  that  it  treats  of  an  ordinary 
tax  statute,  enacted  by  the  Legislature  of  the  State  of  Oregon-— one 
not  grounded  upon  a  constitutional  provision,  as  Act  82  of  1884  is. 
That  opinion  says:  '^  It  is  competent  for  the  Legislature  to  declare 
that  a  tax  deed  shall  be  prima  facie  evidence  not  only  of  the  regu- 
Icarity  of  the  sale  and  of  all  prior  proceedings,  and  of  the  title  of  the 
purchaser,  but  that  the  Legislature  can  not  deprive  one  of  his  prop- 
erty by  making  his  cuLversary^s  claim  to  it,  whatever  that  claim  may  be, 
conclusive  of  its  own  validity,  and  it  can  not  therefore  make  the  tax 
deed  eoneluaive  evidence  of  the  holder^ s  title  to  the  land.^^ 

But  no  such  power  as  that  was  ever  by  this  court  affirmed  to  exist 
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in  the  Legislature,  even  under  the  unlimited  grant  of  authority  that 
is  contained  in  the  constitutional  ordinance. 

On  the  contrary  it  was  distinctly  affirmed  '<  that  precedents  are 
not  wanting  to  show  that  in  several  sister  States  their  Legislat- 
ures have  been  recognized  as  having  the  power  of  making  snob 
deeds  conclusive  as  to  non* essential  prerequisites,  but  the  exercise  of 
legislative  power  has  never  been  sanctioned  so  as  to  make  snch 
deeds  conclusive  as  to  essential  prerequisites." 

The  two  decisions  are  not  at  all  in  conflict,  and  they  may  stand 
together.    This  more  fully  appears  by  other  decisions  of  that  court. 

But  an  examination  of  that  case  will  show  that  the  Oregon  tax 
statute  therein  involved  only  made,  under  circumstances  detailed, 
the  tax  title  prima  facie  evidence  of  the  orde/ly  course  of  proceed- 
ings in  effecting  the  sale,  and  that  it  dii  not  declare  that  in  any  event 
the  tax  title  should  furnish  conclusive  evidence  thereof. 

In  Callahan  vs.  Hurley,  98  United  States,  887,  the  Supreme  Court 
affirmed  the  validity  of  an  Iowa  statute  exactly  similar  in  terms  to 
those  of  our  Act  82  of  1881.  In  that  case  complainant  set  up  his 
title  as  an  enterer  of  the  lands  from  the  government,  and  the  defend- 
ant claimed  ownership  under  a  tax  sale  made  in  1864.  After  quot- 
ing from  the  statute — vide  page  889 — the  court  say : 

<<  The  whole  act  exhibits  an  intention  of  the  Legislature  to  enforce 
the  payment  of  taxes  by  securing  purchasers  at  tax  sales  in  their 
purchases,  and  thus  make  it  dangerous  for  owners  of  property  to 
neglect  payment  of  taxes  due  the  State.  It  removes  difficulties 
which  had  before  existed  in  the  way  of  establishing  a  tax  title,  and 
at  the  same  time  it  works  no  injustice  to  owners  of  land  subject  to 
taxation." 

In  speaking  of  the  tax  title  they  say : 

<<  If  the  act  is  to  have  any  effect  at  all,  it  is  plain  that  the  deed  cuts 
off  most  of  the  averments  upon  which  the  plaintiff  bases  his  attempt 
to  obtain  the  cancellation  he  seeks.  It  is  not  open  to  him  to  aver 
and  prove  any  allegation  he  puts  forward  to  establish  the  invalidity 
of  the  deeds,  except  that  the  property  was  not  subject  to  taxation,  and 
that  there  was  a  fraudulent  combination  of  the  defendant  with  others 
to  prevent  bidding." 

The  court  after  considering  the  matter  very  carefully  said : 

^^AU  the  questions  presented  in  this  case  have  been  decided  by  tb6 
Supreme  Court  of  Iowa,  and  decided  adversely  to  the  complainant. 
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Phelps  VS.  Meade,  41  Iowa,  470.  That  case  was  an  attempt  to  set  aside  a 
tax  deed  of  lands  sold  by  the  treasurer  of  Cass  county  at  the  sale  in 
Januaiy,  1864.  The  averments  of  the  bill  were  the  same  as  those  made 
in  this  case,  and  the  case  was  heard  upon  the  evidence  taken  upon 
the  case  now  before  us.  The  rulings  of  the  court  were,  that,  if  there 
was  a  6oiui  Ude  sale,  in  substance  or  in  fact,  the  tax  deed  is  conclusii^e 
eyidence  that  it  was  made  at  the  proper  time  and  conducted  in  the 
proper  manner.  And  when  a  deed,  regular  in  form,  recited  that  the 
land  was  sold  *  *  *  it  was  held  that  a  sale  made  at  any  time 
during  the  continuance  of  the  sale  (for  delinquent  taxes)  was  valid," 
etc. 

The  decree  of  the  court  dismissed  complainant's  bill  and  enforced 
the  tax  title. 

In  De  Trevillevs.  Smalls,  98  United  States,  617,  the  court  sus- 
tained a  sale  made  under  an  act  of  Oongress  of  February  6,  1863, 
simUar  in  terms  to  our  statute,  and  the  court  say : 

*'  No  doubt  it  has  been  decided  that  statutes  which,  make  a  tax 
sale  prima  facie  evidence  of  the  regularity  of  the  sale  do  not  relieve 
a  purchaser  from  tlie  burden  of  showing  that  the  proceedings  ante- 
rior and  necessary  to  the  power  to  make  the  sale  actually  took  place. ' 

**  But  the  act  of  1863  declares  that  the  commissioner's  certificate 
fihall  be  prima  facie  evidence,  not  merely  of  the  regularity  of  the 
sale,  but  also  of  its  validity  and  of  the  title  of  the  purchaser;  and  it 
enacts  that  it  shall  only  be  a£Fected  as  evidence  of  the  regularity  and 
talidity  of  the  sale  by  establishing  the  fact  that  the  property  was 
not  subject  to  taxes,  or  that  the  taxes  had  been  paid  previously  to 
the  sale,  or  that  property  had  been  redeemed.  How  can  a  deed  be 
prima  facie  evidence  of  the  validity  of  a  sale  unless  it  be  such 
evidence  of  the  transmission  of  the  title  of  the  property?  Is  any 
sale  valid  which  does  not  pass  the  title  to  the  subject  of  the  sale? 
It  may  be  regular  in  form  and  in  the  mode  of  its  conduct,  but  it  can 
not  be  valid,  unless  authorized  by  law.  Now  the  act  of  Congress 
makes  a  certificate  of  sale  hy  the  commissioners  evidence  that  the 
title  acquired  by  the  purchaser  under  the  sale  is  a  valid  one,  assail- 
able only  by  proof  of  one  or  the  other  of  three  things." 

The  court  then  said  that  it  was  ^'  not  unmindful  of  the  numerous 
decisions  of  State  courts,  which  have  construed  away  the  plain  mean- 
ing of  the  statutes  providing  for  the  collection  of  taxes,"  a,nd  con- 
claded  thus: 
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<*To  meet  this  tendency  of  judicial  refinement  very  many  States 
have  of  late  adopted  very  rigid  legislation.  The  acts  of  Congress 
we  are  considering  must  have  bad  it  in  view.*  Hence  the  stringent 
provisions  they  contain.  They  declare,  in  efPect.  that  the  certiflcate 
of  the  commissioners'  sale  shall  be  evidence  of  compliance  with  tbe 
preliminary  requisites  of  the  sale,  and  that  this  evidence  shall  be 
rebutted  only  by  proof  of  one  or  the  other  of  three  specified  thingrs* 
There  ie  no  posHble  excuse  for  not  enforcing  such  statutes  according  U> 
their  letter  and  spirit,^ ^ 

In  favor  of  like  construction  and  enforcement  of  similar  statutes, 
the  court  in  its  opinion  cited  with  favor  the  following  cases,  viz. : 
Gwynne  vs.  Neiswanger,  18  Ohio,  400;  Allen  vs.  Armstrong,  16 
Iowa,  608;  Tharp  vs.  Hart,  2  Sneed  (Tenn.),  609. 

The  principles  therein  announced  were reannounced  and  affirmed  in 
Keely  vs.  Sanders,  99  U.  S.  441,  and  Sherry  vs.  McKinley,  99  U.  S. 
496. 

The  doctrine  of  these  three  decisions  of  the  Supreme  Court  affirms 
the  principles  announced  in  the  Lake  [40  An.  142]  and  Douglass 
[41  An.  766]  cases,  and  more  fully  confirms  our  conclusions  as  to 
the  validity  of  the  title  tendered  by  the  plaintilT. 

The  sale  of  the  property  in  controversy  was  made  in  strict  con- 
formity with  the  provisions  of  Act  82  of  1884,  and  we  must,  therefore, 
align  our  opinion  with  the  views  entertained  by  us  in  the  Lake  and 
Douglass  cases,  and  uphold  the  validity  of  the  adjudication  to 
plaintiff's  author  and  compel  the  defendant  to  accept  and  complete 
the  title  tendered  him. 

Judgment  affirmed. 


I  47    3141 
I  47  1479| 

47  8141  No.    11,622. 

48  866  ' 

49  680|      Canal    &    Claiborne    Railboad    Company   vs.   Crescent   City 

Railroad  Company. 

Under  City  Ordinanoe  1204  plaintiff  aoqai red  a  street  railroad  franchise  on  Canal 
street,  in  the  city  of  New  Orleans,  containing  a  certain  reservation  therein. 
Subsequently  the  defendant  acquired  a  similar  franchise  under  the  reserratioD 
of  said  ordinance.  Soon  afterward  the  franchise  of  plaintiff  lapsed  nnder  its 
contract.  In  the  meanwhile  litigation  arose  between  the  two  companies  with 
regard  to  plaintiff's  right  to  claim  iracl'<ige  of  the  defendant,  which  resulted  in 
a  Judgment  in  favor  of  the  latter.  Thereafter  plaintiff  acquired  a  new  grant 
under  another  ordinance,  which  conferred  the  right  to  charge  trackage. 
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Bdd,that  the  judgment  between  the  parties  In  said  former  litigation  operates 
as  resKoif/iMiicerfaagainat  the  plaintiff,  with  respect  to  its  assertion  of  Its  claim 
for  trackage  under  Its  new  grant— said  grant  and  the,  city  ordinance  under 
which  same  was  acquired  not  having  the  effect  of  changing  the  relations  of  the 
parties  so  as  to  defeat  the  effect  of  the  previous  judgment. 

\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


/.  R.  Becktoith  for  Plaintiff,  Appellee. 


J.  M.  Bonner  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiff  claims  of  the  defendant  a  compensation 
in  money  for  the  use  of  its  track  on  Canal  street  in  the  city  of  New 
Orleans  in  rnnning  its  cars,  placing  the  quantum  meruit  value  of  said 
nse  at  the  rate  of  four  cents  per  mile  trackage,  from  the  8th  of  May, 
1887,  to  the  8th  of  April,  1892,  with  legal  interest,  equal  to  twelve 
thousand  four  hundred  and  five  dollars. 

It  \B  stated  in  the  petition  that  the  street  railroad  grant  to  Labuzan 
and  his  associates  was  acquired  by  its  successor,  the  Canal  &  Clai* 
borne  Streets  Railroad  Company ;  and  that  this  grant  was  limited  as 
to  time,  and  contained  a  provision  by  which,  at  the  expiration  of  the 
grant,  the  city  could  acquire  the  roadway  and  installation  upon  pay- 
ing a  price  to  be  fixed  by  a  form  of  appraisement  provided  for  in 
the  grant.  '*  This  first  period  of  franchise  terminated  by  limitation 
with  the  7th  of  May,  1887." 

It  is  further  alleged  that  the  second  era,  or  period  in  the  existence 
of  the  railroad,  commenced  on  the  Sth  of  May,  1887,  and  terminated 
with  the  80th  of  December,  1887,  and  was  the  result  of  an  alleged 
interregnum  which  was  occasioned  by  the  non -action  of  the  city, 
daring  a  possible  period  of  deliberation  on  the  part  of  the  authorities 
as  to  whether  it  would  take  the  roadway  at  an  appraisement  or 
resell  the  franchise. 

That  this  interregnum  was  terminated  by  the  city  granting  a  new 
franchise,  under  a  fixed  period,  commencing  on  the  30th  of  Decem- 
ber, 1888. 

Claim  is  then  made  that  the  Canal  &  Claiborne  Streets  Railroad 
Company  held  possession  of  its  tracks  and  property,  and,  as  custo- 
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dian  witboat  any  grant  beyond  an  implied  license  springing  from  the 
relations  of  tbe  parties,  used  and  operated  same  daring  this  alleged 
interregnum,  referring  to  tbe  case  of  the  Canal  &  Claiborne  Streets 
Railroad  Company  vs.  City  of  New  Orleans,  89  An.  709. 

Upon  this  hypothesis  the  statement  is  made  that  during  tbe  afore- 
said interval  of  time  between  the  8tb  of  May,  1887,  and  the  30th  of 
December,  1887,  the  company's  tracks  were  operated  free  from  the 
conditiona  of  the  expired  grant  and  unaffected  by  the  conditions  of  the 
mew  grant,  under  which  they  have  been  operated  since  that  time. 

It  is  then  alleged  that  the  third  era  of  the  company's  existence 
is  the  existing  grant  or  franchise  growing  out  of  the  contract  of 
December  30,  1887,  which  is  one  in  prasenti  and  in  futuro  only,  tak- 
ing the  latter  as  the  date  of  its  commencement,  it  having  been  ad- 
judicated at  public  auction  to  the  highest  bidder. 

The  purpose  of  these  declarations  is  to  separate  and  keep 
separated  the  three  distinct  periods  of  the  existence  of  the  fran- 
•chise,  with  the  distinct  view  and  purpose  of  keeping  separate  and 
distinct  plaintiff 's  contract  rights  thereunder,  as  well  as  his  right  to 
claim  of  the  defendant  trackage,  under  the  specific  terms  and  condi- 
tions of  the  latter  grant ;  and  it  is  in  furtherance  of  this  view  that 
plaintilT  amended  its  petition  and  entered  a  disclaimer  of  compensa- 
tion for  the  period  between  the  8th  of  May,  1887,  and  the  1st  of  Jan- 
nary,  1888,  thus  '^  confining  the  demand,  as  originally  intended,  to 
the  period  covered  by  the  now  existing  grant  which  had  been 
acquired  by  plaintiff,  by  purchase  from  the  old  Canal  &  Claiborne 
Railroad  Company,  as  shown  in  the  petition." 

Claim  is  made  for  the  trackage  of  246,947  miles,  at  four  cents  per 
mile;  and,  entertaining  the  plaintiff's  theory,  the  court  a  qua  gave 
it  judgment  for  the  sum  of  nine  thousand  eight  hundred  and  sev- 
enty-four dollars  and  eighty-eight  cents,  and  therefrom  the  defend- 
ant has  appealed. 

Preliminarily,  the  defendant  plead  as  a  bar  to  this  action  the  plea 
^f  res  adjudicata  and  the  prescription  of  two  years,  and  those  pleas 
having  been  overruled,  it  filed  an  answer. 

Elaborated,  the  plea  of  res  adjudicata  is  ''  that  all  the  matters  and 
things  set  up  in  the  petition  were  definitely  determined  in  the  suit 
No.  11,838  of  the  docket  of  this  court,  entitled  Canal  &  Claiborne 
Streets  Railroad  Company  vs.  Crescent  City  Railroad  Company;  and 
defendant  pleads  the  judgment  and  record  in  that  suit  as  a  concla- 
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sive  bar  in  this  case;"  that  is  to  say,  the  case  having  same  title  and 
beariog  the  number  on  the  docket  of  this  court,  10,343.  Vide  Canal 
&  Claiborne  Streets  Railroad  Company  vs.  The  Crescent  City  Rail- 
road Company,  41  An.  561. 

Referring  to  the  reasons  for  judgment  in  this  case  that  were 
assigned  by  the  judge  a  guoy  we  find  the  following,  viz. : 

"  I  am  of  the  opinion  that  the  plea  of  rea  judicata  is  not  well  taken. 
The  plaintiff  has  made  formal  abandonment  of  all  claim  for  the  use 
of  its  tracks  prior  to  the  1st  of  January,  1888,  and  no  part  of  the 
claim,  urged  since  said  disclaimer  or  abandonment  in  this  suit,  was 
embraced  in  this  suit,  the  judgment  in  which  is  here  pleaded  in  bar  as 
the  thing  adjudged.  Besides  examination  shows  that  the  demands 
and  cause  of  action  are  not  the  same  in  that  suit  and  this  suit,  and 
even  if  they  were,  express  reservation  was  made  of  plaintiff's  right 
to  Boe,  as  is  done  herein,  for  damages  or  reimbursement  for  defend- 
ant's use  of  plaintiff's  tracks  and  trunk  line,"  citing  The  Canal  &. 
Claiborne  Street  Railroad  Company  vs.  The  Crescent  City  Railroad 
Company,  41  An.  561;  Canal  &  Claiborne  Railroad  Company  vs. 
Crescent  City  Railroad  Company  and  Electric  Traction  and  Manu-- 
factaring  Company,  44  An.  485. 

In  order  to  determine  the  effect  of  the  judgment  assigned  as  oper* 
adng  the  bar  of  res  adjudicata  to  this  suit,  it  will  be  necessary  to 
look  into  the  judgments  of  this  court  and  of  the  Civil  District  Court 
from  which  same  was  appealed,  the  decree  of  this  court  having  sim- 
ply affirmed  the  judgment  that  was  appealed  from. 

We  have  therefore  made  the  following  extracts  from  the  opinion 
of  the  judge  a  qua  in  suit  No.  10,343,  The  Canal  &  Claiborne  Street 
Railroad  Company  vs.  The  Crescent  City  Railroad  Company,  41  An. 
561,  viz. : 

'*In  the  plaintiff's  original  petition,  filed  August  1,  1884,  it  is 
alleged  that  under  a  grant  from  the  city  of  New  Orleans  the  plaintiff 
constructed  a  street  railway  at  its  own  expense,  and  for  its  own  ex- 
closive  use,  and  that  no  other  cmnpany  was  entitled  to  use  the  same 
without  plaintiff's  consent. 

''That  in  September,  1881,  the  defendant  began  using  a  portion 
(thirty-nine  hundred  feet)  of  said  road  without  color  of  lawful  rights 
and  continued  thus  unlawfully,  and  without  petitioner's  consent,  and 
against  its  will  and  protest,  up  to  date  of  filing  petition  (August  1, 
1884). 
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<<That  said  conduct  operated  injuriously  to  plaintiff  by  taking 
from  it  a  portion  of  the  business  pertaining  to  that  part  of  the 
track,  and  by  increasing  the  expense  of  maintaining  the  same, 
and  that  the  increased  expense  would  amount  to,  or  would  not  be 
more  than  compensated  by  the  payment  of,  four  cents  per  mile  for 
each  mile  traveled  by  each  of  defendant's  cars  on  8aid  portion  of 
track  BO  used. 

<^  That  defendant  threatens,  unlawfully  and  without  plaintifTfl  con- 
sent, to  use  said  track,  prays  judgment  in  the  sum  of  seven  thoosand 
one  hundred  and  thirty  -  six  dollars  and  fifty- six  cents  as  the  aggregate 
mileage  or  trackage  claimed  at  four  cents  per  mile,  and  for  a  per- 
petual injunction  to  restrain  further  use,  etc. 

<<  In  January,  1888,  an  amended  petition  was  filed  reiterating  the 
principal  averments  of  the  original  petition,  setting  forth  the  con- 
tinued use  of  the  track  and  alleging  a  new  grant  by  the  city  to 
plaintiff,  under  the  terms  of  which  plaintiff  was  bound  not  to  charge 
other  roads  more  than  four  cents  a  mile ;  the  claim  for  the  injunction 
was,  therefore,  abandoned  and  the  money  demand  increased  to  an 
aggregate  sum  of  fifteen  thousand  and  forty  dollars  and  fifty -bU 
cents,  being  tcftal  trackage  alleged  to  be  due  from  September  1, 1881, 
to  December  25,  1887. 

<*The  defence  is: 

'<  1.  That  under  the  grant  from  the  city  to  the  plaintiff,  the  latter 
expressly  reserved  the  right  to  grant  to  other  roads  the  privilege  of 
using  the  particular  portions  of  track  in  question  upon  certain  terms, 
which  have  not  been  complied  with,  only  because  of  the  refusal  by 
the  plaintiff  of  its  necessary  co-operation. 

«2.  That  plaintiff  has  judicially  admitted,  in  suit  No.  5500  of  the 
docket  of  this  court,  being  a  suit  by  the  same  plaintiff  against  the 
same  defendant,  that  defendant  had  been  granted  the  right  to  use 
the  track  in  question,  and  is,  therefore,  estopped  from  denying  the 
existence  of  such  a  right. 

<^  3.  That  the  trackage  is  not  worth  four  cents  per  mile.  As  far  as 
concerns  that  portion  of  plaintiff's  road  about  which  this  litigation 
has  arisen,  the  plaintiff's  rights  are  conferred  by  Ordinance  1204,  X. 
S.,  which,  after  granting  plaintiff  the  right  to  lay  its  track  on  a  cer- 
tain part  of  Canal  street,  including  that  portion  which  is  now  in  con- 
troversy, goes  on  and  provides  as  follows,  to -wit: 

<^  Should  the  city  of  New  Orleans  at  any  time  during  the  existence 
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of  the  contract  of  the  6th  of  May,  1867,  between  it  and  the  Oanal 
k  Claiborne  Street  Railroad  Company,  enter  into  any  agreement  with 
other  companies  whereby  said  road  on  Canal  street,  from  Claiborne 
street  to  Front  Levee  street,  and  from  Front  Levee  street  or  ans(  part 
thereof  J  may  be  granted  the  city  of  New  Orleans,  or  the  road  or  roads 
to  which  the  privilege  may  be  granted,  shall  reimburse  the  Canal  & 
CUdbome  Street  Railroad  Company  a  fair  and  reasonable  proportion 
of  the  value  of  the  portion  or  portiona  of  the  road  to  be  so  used;  and 
Bhonld  said  proportion  not  be  agreed  ux>on  between  said  Canal  & 
Claiborne  Street  Railroad  Company  and  the  city  of  New  Orleans,  or 
the  Baid  road  or  roads,  two  disinterested  persons  shall  be  appointed, 
one  by  the  city  of  New  Orleans  or  the  road  or  roads,  as  the  case  may 
be,  and  the  other  by  the  Canal  &  Claiborne  Railroad  Company ;  and  in 
the  event  of  a  disagreement  as  to  said  proportion  to  be  paid  between 
said  persons  thus  appointed,  a  third  person  or  umpire  shall  be  ap- 
pomted  by  the  jndge  of  one  of  the  District  Courts  of  the  parish  of 
Orleans  and  the  decision  thereby  had  shall  be  final  and  binding. 

"  I  have  italicized  certain  language  in  the  foregoing  extracts  as 
bearing  particularly  upon  the  issues  in  this  case.  It  will  be  observed 
that  plaintiff  alleges  that  ^  on  the  1st  day  of  September,  18S1,  the 
said  defendant,  without  any  lawful  right  or  permission  from  petition- 
ers to  do  so,  wrongfully  commenced  drawing  and  propelling  its  pas- 
senger cars  over  said  track,'  etc.  The  fact,  however,  is  that  the 
permission  of  the  plaintiff  was  given,  and  the  plaintiff's  superin- 
tendent aided  the  defendant's  officers  in  running  properly;  and  evi- 
dence was  offered  on  the  trial,  not  to  show  that  plaintiff  had  not  con- 
sented, but  to  show  that  plaintiff  had  consented  to  defendant's  using 
the  road ;  the  claim  on  the  one  hand  being  that  the  consent  was 
given  with  the  understanding  that  the  defendant  would  pay  trackage, 
and,  on  the  part  of  defendant,  that  whilst  no  consent  was  asked,  no 
objection  was  made,  and  defendant  began  the  use  of  the  road,  as  it 
began  the  use  of  every  portion  of  its  newly  constructed  track,  by 
vhtue  of  its  grant  from  the  city.     ♦     •     * 

"It  is  clear,  however,  that  defendant  began  using  plaintiff's  road 
with  plaintiff's  permission,  and  the  evidence  shows  that  defendant 
had  also  the  necessary  authority  or  grant  from  the  city  of  New  Or- 
leans (exercising  the  reserved  rights  as  providetd  in  the  Ordinance 
No.  1204  already  quoted),  said  grant  having  been  made  previ- 
ously  to  Shelby  Seymour  and  Chas.  H.  Chase,  by  Ordinance  No.  1222 
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(November,  1871) ,  and  baving  been  thereafter  acquired  by  defend- 
ant. 

<'  It  farther  appears  that  within  a  short  time  after  defendant  began 
to  nse  the  road  in  question,  to- wit,  within  six  weeks,  the  issne  be- 
tween the  two  corporations  was  squarely  made  as  to  the  question  of 
terms,  the  plaintiff  demanding  trcMkage  and  the  defendant  offering  to 
reimburse  a  proportion  of  the  cost  of  the  road  used  by  if,  as  provided 
by  Ordinance  No.  1204,  and  this  I  understand  the  defendant  has  ever 
been  willing  to  do,  as  also  to  bear  its  proportion  of  the  cost  of  main- 
tenance of  the  road  used  by  it.  Neither  the  law  or  the  contract  re- 
quire anything  more,  nor  has  the  plaintiff  the  right  to  demand  any* 
thing  more.  The  theory  that  that  reservation  of  right  contained  in 
the  ordinance  depended  upon  a  condition  which  was  never  fulfilled, 
has,  in  my  judgment,  but  feeble  support.  The  language  of  the  res- 
ervation is  clear,  positive  and  unmistakable,  whilst  the  provisions  of 
the  ordinance  and  the  circumstances  relied  on  as  imparting  a  condi- 
tion, the  non-fulfilment  of  which  defeats  the  reservation,  taken  to- 
gether, utterly  fall  short  of  the  effect  attributed  to  them. 

<<The  plaintiff's  demand  should  therefore  be  rejected  at  plaintiff's 
costs,  without  prejudice,  however,  to  any  rights  which  plaintiff  may 
have  in  reimbursement  under  the  terms  of  Ordinance  1204,  N.  S.,  or 
for  proportionate  cost  of  maintaining  so  much  of  its  road  as  now 
used  by  defendant." 

Judgment. 

<*For  the  reasons  assigned  in  the  written  opinion  of  the  court,  this 
day  delivered  and  filed — 

'<  It  is  ordered,  adjudged  and  decreed  that  the  demand  of  the  plain- 
tiff, the  Canal  &  Claiborne  Street  Railroad  Company,  be  rejected  at 
its  cost,  without  prejudice,  however,  to  any  rights  which  said  plain- 
tiff company  may  have  against  the  defendant,  the  Crescent  City 
Railroad  Company,  for  reimbursement  under  the  terms  of  Ordinance 
No.  1204,  N.  S.,  or  for  proportionate  cost  6f  maintaining  so  much  of 
its  road  or  track  as  is  used  by  said  defendant  company."  R.  No. 
10,343,  pp.  261,  262. 

The  appreciation  the  judge  a  guo  had  of  that  case  was,  first,  that 
the  plaintiff  demanded  trackage;  and,  second,  defendant  offered  re- 
imbursement of  a  proportion  of  the  coat  of  the  road  used  by  it  as 
provided  by  Ordinance  No.  1204;  and  proceeding  upon  this  hypothesis 
the  judge  decreed  that  ^Hhe  plaintiff's  demand  should  therefore  be 


FORTY-SEVENTH  ANNUAL  REPORTS,  1895.  321 

Railroad  Uo.  vs.  Ballroad  Co. 

rejected  at  (its)   cost,  withoat  prejudice,  however,  to  any  rights 
which  plaintiff  may  have  in  reimbursement  under  the  terms  of  Ordi- 
nance 1204,  N.  S.,  or  for  the  proportionate  cost  of  maintaining  so 
mach  of  its  road  as  now  used  by  defendant." 
In  decision  of  the  case  this  court  said : 

"  There  is  but  one  question  to  determine  in  this  case.  Was  the 
defendant  company  authorized  by  legislative  provisions  to  use  the 
track  of  the  plaintiff,  and  in  granting  the  permission  was  the  mode 
of  compensation  fixed?  " 

Finding  both  of  these  propositions  to  be  affirmed,  under  the  pro- 
visions of  Ordinance  1204,  N.  S.  (which  is  quoted  at  length) ,  and  the 
law,  the  opinion  declares  that  the  *<  plaintiff  company  has  failed  to 
follow  the  requirements  of  the  ordinance,"  and  affirmed  the  judg- 
menb  of  the  lower  court. 

In  this  situation  of  affairs,  what  was  the  remedy  and  relief  that  re  - 
mained  to  the  plaintiff?  Clearly  that  which  is  covered  by  and  in- 
cluded in  the  terms  of  the  District  Judge's  reservation — for  the  judg- 
ment formally  and  in  terms  rejected  the  demands  of  plaintiff  for 
trackage  and  reserved  its  right  to  claim  *'  reimburaement  under  the 
/<Tm«  of  Ordinance  1204,  N.  S.,  or  for  proportionate  cost  of  main- 
taining so  much  of  it3  road  as  (is)  now  used  by  the  defendant." 

Referring  to  the  Ordinance  1204,  N.  S.,  we  find  it  contains  the  ex- 
press stipulation  that  the  city  reserved  the  right  to  enter  into  agree  - 
ments  with  other  companies  than  the  plaintiff  for  the  use  of  plain- 
tiff's trunk  line  on  Canal  street  or  any  part  thereof,  and  further 
stipulated  that  in  case  other  grants  were  made,  then  and  in  that 
event  ''  the  city  of  New  Orleans,  or  the  road  or  roads  to  which  the 
privilege  may  be  granted,  shall  reimburse  the  Canal  &  Claiborne 
Street  Railroad  Company  a  fair  and  reasonable  proportion  of  the  value 
of  the  portion  or  portions  of  the  road  to  be  so  used,"  etc.  Considering 
the  quoted  averments  of  the  plaintiff's  petition,  the  terms,  conditions 
and  reservations  of  the  judgment  pronounced,  and  the  provisions  of 
Ordinance  1204,  N.  S.,  it  seems  to  be  an  irresistible  conclusion  that 
the  same  identical  issues  are  involved  in  both  suits,  and,  if  so,  the 
plea  of  res  adjudicata  is  good,  and  should  have  been  maintained  in 
the  lower  court. 

In  each  suit,  like  demand  is  made  by  the  plaintiff  for  trackage 
of  the  defendant  for  the  self- same  section  of  its  trunk  line  on  Canal 
21 
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Street,  between  Carondelet  and  Wells  street,  near  the  Mississippi 
river. 

The  only  differences  suggested  between  the  instant  suit  and  the 
previoQS  one  are,  (1)  that  claim  is  made  in  this  suit  for  trackage 
under  its  contract  and  franchise  acquired  from  the  city  on  the  30th 
of  December,  1887,  which  stipulates  for  the  payment  of  trackage ; 
(2)  that  Ordinance  1204,  N.  S.,  was  repealed,  and,  consequently,  ito 
provisions  are  no  longer  in  force. 

While  it  is  true  that  plaintiff  entered  a  remittitur  of  that  portion 
of  his  demand  embraced  within  the  so-called  interregnum  between 
the  7th  of  May,  1887,  and  the  30th  of  December,  1887,  yet  it  appears 
that  plaintiff's  predecessor  fll^d  said  former  suit,  claiming  trackag^e, 
on  the  1st  of  August,  1884,  and  therein  alleged  that  the  defendant 
commenced  using  the  portion  of  its  road  on  Canal  street,  the  same 
that  is  now  in  controversy,  in  the  month  of  September,  1881. 

It  further  appears  in  said  former  suit,  and  it  is  so  stated  in  the 
judge's  reasons  for  judgment  in  that  case,  that  in  January,  1888, 
after  it  had  acquired  its  new  franchise  from  the  city,  on  the  30th  of 
December,  1887,  the  plaintiff  filed  an  amended  petition  "  alleging  a 
new  grant  by  the  city  to  plaintiff,  under  the  terms  of  which  plaintiff  was 
bound  not  to  charge  other  roads  more  than  four  cents  a  mile,"  thns 
resting  its  claim  for  compensation  in  that  suit  upon  its  new  franchise, 
the  benefit  of  which  it  at  first  claimed  in  this  suit,  but  afterward 
abandoned,  on  the  theory  that  the  three  different  periods  of  the 
franchise  and  of  interregnum  were,  essentially,  distinct  and  differ- 
ent. 

It  is  evidently  too  late  now  to  disclaim  the  compensation  alleged 
for  trackage  earned  during  the  alleged  interregnum  prior  to  Decern  - 
ber  30,  1887,  after  having,  in  the  former  suit,  set  up  the  new  grant 
of  that  date,  as  justifying  the  allowance  of  four  cents  per  mile  track- 
age during  the  period  of  the  first,  or  Labuzan  grant,  subsequent  to  the 
defendanVs  occupation  of  its  tracks  in  August,  1S81, 

Certainly,  plaintiff's  remittitur  in  this  suit  can  not  avoid  the  effect 
of  its  judicial  averments  made  in  the  very  suit  that  defendant  pleads 
as  res  adfudicata. 

With  respect  to  the  repeal  of  Ordinance  1204,  it  appears  that  the 
rights  of  the  Canal  &  Claiborne  Streets  Railroad  Company  under 
the  Labuzan  grant  expired  on  the  8th  of  May,  1887,  yet  said  ordi- 
nance was  not  repealed  until  some  date  in  1882,  and,  therefore,  it  was 
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iD  full  force  and  effect  at  the  time  defendant  acquired  its  franchise, 
in  1881.  And  hence,  at  the  expiration  of  the  Labazan  grant,  and  at 
the  date  plaintiff  acquired  its  new  grant,  on  December  80,  1887,  the 
grant  in  favor  of  the  defendant  was  in  proprio  vigor e. 

We  find  this  theory  fully  confirmed  in  a  more  recent  decision 
of  this  court,  to  which  same  plaintiff  and  defendant  were  parties, 
mth  others,  viz. :  Canal  &  Claiborne  Streets  Railroad  Company  vs. 
Crescent  City  Railroad  Company  et  al.,  44  An.  485. 

In  our  opinion  in  that  case  we  find  it  stated  that,  in  the  plaintiff's 
petition,  it  is  averred  <*that  the  Canal  &  Claiborne  Streets  Rail- 
road Company  acquired  from  the  city  of  New  Orleans  a  grant  to 
operate  a  street  railway  for  the  term  of  twenty -four  years,  on  and 
over  Canal  street,  •  *  *  the  time  of  which  grant  commenced 
to  run  from  the  8th  of  May,  1887.^^ 

And  it  is  therein  further  stated  that  in  July,  1888,  the  present 
plaintiff  acquired  all  the  rights  of  the  Canal  &  Claiborne  Streets  Rail- 
road Company,  thereby  judicially  admitting  that  it  had  not  acceded 
to  the  aforesaid  rights  of  its  predecessor  until  very  nearly  seven 
years  after  the  time  defendant  had  acquired  its  franchise. 

Under  this  view  plaintiff  acquired  its  new  grant  cum  onercy  and 
subject  to  all  the  stipulations  and  conditions  that  are  contained  in 
the  defendant's  franchise,  as  well  as  of  Ordinance  1204,  same  being 
operative  at  the  time  the  city  granted  the  said  franchise,  and  con- 
stituting a  part  of  it,  notwithstanding  the  subsequent  repeal  of  the 
ordinance. 

That  repeal  could  not  operate  retrospectively  and  be  given  the 
efPect  of  divejsting  the  defendant's  acquired  rights  under  the  express 
provisione  of  its  grant  and  of  the  ordinance.  The  rights  of  the  de- 
fendant were  acquired  with  direct  reference  to  the  provisions  of 
Ordinance  1204,  and  to  the  grant  plaintiff  had  acquired  from  Labuzan 
and  associates.  It  was  also  with  direct  reference  to  the  time  of  the 
expiration  of  that  grant  that  the  plaintiff  acquired  its  new  one.  The 
effect  of  the  repeal  of  the  ordinance  must  be  infutiiro. 

It  is  therefore  plain  that  notwithstanding  the  plaintiff  may  make 
claim  for  trackage  against  those  subse^ently  acquiring  franchises 
over  its  tracks  in  place,  yet  it  can  not  successfully  prefer  such 
claim  against  the  defendant.  It  is,  consequently,  equally  plain 
that  we  are  confronted,  in  this  case,  with  identically  the  same  issue 
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as  those  raised  and  decided  adversely  to  the  plaintiff  in  the  former 
salt. 

If  it  were  possible  to  accept  plaintiff's  theory  of  an  existing  inUr- 
regnum  of  franchise  between  May  8,  1887,  and  December  30,  1887| 
the  breaking  of  the  continuity  of  its  grant  alone  would  not  help  the 
matter,  because  even  this  theory  would  leave  defendant's  franchise 
unaffected,  and  Ordinance  1204  in  full  force  quoad  defendant'a 
grant;  under  both  of  which  defendant's  possession  began,  and,  neces- 
sarily, continues  in  force  to  the  present  time.  The  acquisition  of  the 
new  grant  by  the  plaintiff  was  subordinated  thereto. 

Our  attention  is  attracted  by  plaintiff's  counsel  to  the  further 
statement  of  the  judge  a  quo  to  the  effect  that  '^  it  may  also  be  noted 
that  the  decree  of  the  Supreme  Court  in  Canal  &  Claiborne  Railroad 
Company  vs.  Crescent  City  Railroad  Company  and  Electric  Traction 
and  Manufacturing  Company,  44  An.  485,  492,  made  express  reserva- 
tion of  plaintiff's  right  to  sue,  as  herein." 

It  is  observed,  also,  that  that  suit  was  one  not  only  against  the 
defendant,  but  against  another  party ;  and  the  relief  prayed  for  was 
not  compensation  for  the  occupancy  and  use  of  the  plaintiff's  tracks, 
but  to  enjoin  and  prohibit  the  two  defendants  from  entering  upon  its 
tracks  at  all.  Therefore,  the  reservation  of  the  judgment  can  not  be 
given  any  broader  effect  than  the  averments  of  the  petition  justify, 
and,  in  any  event,  they  must  be  considered  and  determined  in  con- 
nection with  the  previous  judgment  and  decree. 

Upon  a  careful  consideration  of  this  case  in  all  its  bearings,  and  of 
the  suit  and  judgment  relied  upon  as  forming  res  odjudioafa,  oar 
conclusion  is  that  the  plea  should  have  been  sustained  in  the  lower 
court,  and  that  the  judgment  appealed  from  should  be  reversed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed,  and  that  the  plea  of  res  adjudioata 
be  sustained,  and  the  suit  dismissed  at  plaintiff's  cost  in  both  courts. 

Rehearing  refused. 


No.   11,664. 

A.    G.    Frere,    Sheriff   and   Ex-Opficio   Tax    Collector,  vs. 
Victor  Von  Schoblbr. 

The  nineteenth  paragniph  of  the  eighth  section  of  Act  150 of  1890,  which  Imposes  a 
license  tax  upon  every  person  who  shall  engage  in  the  business  or  avooation 
of  operating  one  or  more  towboats,  to  be  graduated  according  to  the  gross 
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aonaal receipts  of  said  business,  Is  Illegal,  unconstitutional,  null  and  void,  be- 
caose  it  is  in  conflict  with  and  contrary  to  the  provisions  of  the  third  clause  of 
the  eighth  section  of  Art.  1  of  the  United  States  Constitution,  familiarly  known 
as  the  commerce  clause;  it  appearing  that  the  defendant  was  operating  his 
boats  under  a  license  or  permit  from  the  United  States  Government,  and  that 
bistowtwals  were  engaged  in  traversing  the  waters  of  the  Bayou  Teche,  and 
tlie  Atcbafalaya  and  Mississippi  rivers  and  tbeir  tributaries,  and  In  operating 
between  different  States. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  St.  Mary. 
Allen,  J. 


J.  Sully  Mattel  for  Plaintiff,  Appellee. 


D.  Caffery  <£:  Son  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  Is  a  proceeding  on  the  part  of  a  tax  collector, 
by  role  on  the  defendant  to  show  cause  why  he  should  not  be  com- 
pelled to  pay  a  State  and  parish  license  of  thirty  dollars  each  for 
prosecuting  the  business  and  occupation  of  running  and  operating 
the  towboat  Jim  Watson  within  the  limits  of  the  parish  of  St.  Mary 
in  this  State,  or  in  default  of  so  doing,  that  he  be  adjudged  and  con- 
demned to  cease  the  further  pursuit  of  said  business  or  occupation. 
The  defendant's  answer  is,  in  effect,  that  the  statute  of  the  State 
under  which  the  aforesaid  licenses  are  exacted,  paragraph  19  of  Sec. 
S  of  Act  150  of  1890,  is  unconstitutional,  null  and  void,  because  same 
conflicts  with  and  is  contrary  to  the  interstate  commerce  clause  of 
the  United  States  Constitution,  and  hence  the  licenses  claimed  can 
not  be  imposed. 

The  answer  admits  that  defendant  is  engaged  in  the  occupation 
designated  in  the  rule  and  in  the  statute,  but  its  representation  is 
that  he  has  already  paid  and  has  in  his  possession  a  license  from  the 
United  States  Government,  and  that  such  license  entitles  him  to  pur- 
sae  his  oecapation,  which  is  that  of  operating  towboats  in  the  vari- 
ous navigable  water- courses  of  Louisiana,  Mississippi,  Arkansas, 
Ohio  and  Pennsylvania,  and  embracing  those  of  the  Bayou  Teche, 
the  Atchafalaya  and  Mississippi  rivers  and  Gulf  of  Mexico,  without 
the  payment  of  any  additional  exaction,  such  as  that  which  is  sought 
to  be  imposed  under  the  license  law  of  Louisiana. 
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The  evidence  shows  that  the  area  of  defendant's  operations  with 
his  towboats  is  similar  to  that  indicated  in  the  answer. 

The  defendant  comes  within  the  purview  of  the  statute. 

Is  it  unconstitutional? 

The  act  levies  a  license  tax  of  thirty  dollars  upon  <'  every  business 
*     *     *     of  operating  one  or  more  towboats  or  tugboats     *     *     • 
based  on  the  gross  annual  receipts  of  said  business." 

And  paragraph  nineteen  of  the  eighth  section  of  the  statute  de- 
clares that '^  when  the  receipts  are  less  than  twenty -five  thousand 
dollars  the  license  shall  be  thirty  dollars."  Par.  19,  Sec.  8,  Act  150 
of  1890. 

This  is  an  occupation  license  tax,  and  the  same  is  to  be  collected 
of  the  person  pursuing  the  avocation  or  business,  and  it  is  in  no  sense 
a  property  tax  assessed  against  the  property  that  is  employed  in  the 
business  of  the  owner,  nor  is  it  a  tax  levied  on  the  cargo  or  boat. 
Parish  of  East  Feliciana  vs.  Levy,  40  An.  332. 

A  question  somewhat  analogous  to  the  one  presented  for  oar  con- 
sideration is  discussed  and  decided  by  the  Supreme  Court  in  St<ate 
Tax  on  Railway  Gross  Receipts,  15  Wallace,  284. 

In  that  case  the  question  was  whether  the  act  of  the  Pennsylvania 
Legislature,  levying  a  tax  upon  a  railroad  company  of  three -quarter^ 
of  one  per  cent,  upon  the  gross  receipts  of  the  company,  was  in  cqu- 
flict  with  the  commerce  clause  of  the  United  States  Constitution, 
(third  clause,  eighth  section,  first  article  United  States  Court) — it 
being  therein  claimed  and  contended  that  the  act  was  unconstitu- 
tional in  so  far  as  it  taxes  that  ^^  portion  of  the  gross  receipts  of 
companies  which  are  derived  from  transportation /rom  the  State  (of 
Pennsylvania  to  another  State,  or  into  the  State  of  Pennsylvania 
from  another  State) ;  and  the  Supreme  Court  of  the  State  (of  Peim- 
sylvania)  having  decided  adversely  to  the  claim,  the  case  (was) 
brought  up  for  review." 

The  court  in  passing  on  that  question  said : 

''We  think  that  such  taxation  maybe  laid  upon  a  valuation  or 
may  be  an  excise,  and  that,  in  exacting  an  excise  tax  from  their 
corporations  the  States  are  not  obliged  to  impose  a  fixed  sum  upon 
the  franchises  or  upon  the  value  of  them,  but  they  may  demand  a 
graduated  contribution,  proportioned  either  to  the  value  of  the  privi- 
leges granted  or  to  the  extent  of  their  exercise,  or  to  the  reeuUs  of  such 
exercise.    No  mode  of  effecting  this  and  no  forms  of  expression  which 
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have  no  meaning  beyond  this  can  be  regarded  as  violating  the  Con- 
stitution." 

Proceeding  then  to  the  discussion  of  the  case  the  conrt  reach 
this  conclusion,  viz. : 

''The  tax  is  laid  upon  the  gross  receipts  of  the  company;  laid 
upon  a  fund  which  has  become  the  property  of  the  company,  mingled 
with  its  other  property,  and  possibly  expended  in  improvements  cr 
put  out  at  interest.  The  statute  does  not  look  beyond  the  corpora- 
tion to  those  who  may  have  contributed  to  its  treasury." 
And  in  conclusion  the  court  add : 

''Bat  we  think  it  may  safely  be  laid  down  that  the  gross  receipts 
of  the  railroad  or  canal  companies,  after  they  have  reached  the 
treasury  of  the  carriers,  though  they  may  have  been  derived  in  part 
from  transportation  of  freight  between  States,  have  become  subject 
to  legitimate  taxation." 

But  the  instant  case  does  not  present  the  question  of  a  tax  upon 
the  gT088  receipts  of  the  defendant's  business  at  all.  He  is  proceeded 
against  by  the  short- hand,  compulsory  process  of  the  revenue  law, 
for  the  collection  of  a  license  or  price  of  a  permit  to  prosecute  his 
avocation  of  operating  towboats,  and  the  alternative  of  the  tax  col- 
lector's rule  is  that,  on  the  defendant's  default  in  making  payment 
of  the  license,  he  be  adjudged  and  condemned  to  discontinue  the 
prosecution  of  his  avocation,  notwithstanding  he  had  previously  ob- 
tained a  license  from  the  United  States  permitting  him  to  parsue 
said  calling. 

The  case  of  Moran,  Executor,  vs.  New  Orleans,  112  U.  S.  69,  pre- 
sents the  issue  here  raised  and,  to  our  thinking,  it  is  decisive  of  the 
controversy  and  conclusively  against  the  contention  of  the  plaintiff. 
''  Bat  the  license  fee  in  the  present  case,"  say  the  court,  '*  is  not  a 
tax  upon  the  boats  as  property,  according  to  any  valuation.  The 
very  law  authorizing  its  imposition  declares  it  shall  not  be  construed 
to  be  a  tax  on  property. 

'^  It  is  said,  however,  to  be  a  tax  on  an  occupation,  and  for  that 
reason  not  a  regulation  of  commerce.  If  it  were  a  tax  upon  the  in- 
come derived  from  the  business  it  might  be  justified  by  the  principle 
of  the  decision  in  the  case  of  the  State  Tax  on  Bailway  Qross  Receipts^ 
15  Wallace,  284,  which  shows  the  distinction  between  a  tax  on 
transportation  and  a  tax  upon  its  fruits  realized  and  reduced  to  pos- 
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aesBion,  so  as  to  become  a  part  of  the  general  capital  and  property 
of  the  tax- payer. 

'*  Bat  here  is  not  a  tax  on  the  profits  and  income  after  they  have 
been  realized  from  the  basiness.  It  is  a  charge  explicitly  made  as 
the  price  of  the  privilege  of  navigating  the  Mississippi  river  between 
Neyf  Orleans  and  the  Qalf ,  in  the  coastwise  trade ;  as  the  condition 
on  which  the  State  of  Louisiana  consents  that  the  boats  of  the 
plaintiff  in  error  may  be  employed  by  him  according  to  the  terms  of 
the  license  granted  under  the  authority  of  Congress.  The  sole  oc- 
cupation sought  to  be  subjected  to  the  tax  is  that  of  using  and 
enjoying  the  license  of  the  United  States  to  employ  these  particular 
vessels  in  the  coasting  trade ;  and  the  State  then  seeks  to  burden 
with  an  exaction,  fixed  at  its  own  pleasure,  the  very  right  to  which 
the  plaintiff  in  error  is  entitled  under,  and  which  he  derives  from, 
the  Constitution  and  laws  of  the  United  States.  The  Louisiana 
statute  declares  expressly  that  if  he  refuses  or  neglects  to  pay 
the  license  tax  imposed  upon  him,  for  using  his  boats  in  this  way,  he 
shall  not  be  permitted  to  act  under  and  avail  himself  of  the  license 
granted  by  the  United  States,  but  may  be  enjoined  from  so  doing  by 
judicial  process. 

<<The  conflict  between  the  two  authorities  is  direct  and  express. 
What  one  declares  may  be  done  without]the  tax,  the  other  declares 
shall  not  be  done  except  upon  the  payment  of  the  tax.  In  such  an 
opposition,  the  only  question  is,  which  is  the  superior  authority; 
and,  reduced  to  that,  it  furnishes  its  own  answer." 

There  is  no  distinction  between  that  case  and  the  one  before  the 
court.  The  principle  involved  in  each  case  is  the  same,  and  must 
control  our  decision. 

And  the  Supreme  Court,  in  the  case  cited,  overruled  the  decision 
of  this  court  in  City  vs.  Towboat  Company,  38  An.  647.  Vide  Sinnott 
vsc  Davenport,  22  Howard,  227. 

The  judgment  appealed  from  must  be  reversed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  further  ordered  and  de- 
creed that  the  demands  of  the  plaintiff  in  rule  be  rejected  at  his 
costs  in  both  courts. 

Rehearing  refused. 
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Under  Art.  1691»  C.  C,  as  explained  by  subsequent  articles,  there  are  only  two 
modes  of  revoking  a  valid  testament— the  oua  by  a  written  Instrnment,  clothed 
with  the  formalities  of  a  last  will  and  testa  nent,  and  the  other  by  donation 
Mervivo§  or  a  shIc  In  whole  or  in  part  of  the  thing  bequeathed. 

the  defdceuient,  obliteration  or  destruction  of  the  will  leaves  no  will  in  existence 
and  the  Code»  probably  fur  this  reason,  has  not  named  the  destruct  on  of  the 
will  as  one  of  the  eviilences  of  revocation. 

ThellndlDgrot  Awiil  inan  unusual  place,  and  Its  apparent  abandonment  among 
wa^te  papers,  it  It  Is  a  valid  will,  does  not  raise  a  presumption  that  the  testator 
Intended  to  revoke  it. 

After  the  placing  of  the  will  among  waste  paper,  and  It  is  offered  to  the  testator, 
and  he  refuses  to  receive  it,  saying  he  wanted  It  destroyed,  his  actions  toward 
tbolegatee,  treating  him  as  one  he  does  not  like,  and  hid  unsuccessful  efforts 
to  make  another  will,  do  not  amount  to  a  revocation.  The  fact  that  the  testa- 
tor hud  It  In  his  power  to  destroy  or  obliterate  the  will,  and  failing  to  do  so, 
and  leaving  it  In  existence.  Is  a  presumption  that  he  Intended  It  to  be  his  last 
will  and  testament. 

A  PPBAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans. 
iX    Theardj  J. 


Frank  L,  Richardson  for  Plaintiffs  and  Appellants. 


CkarUs  E.  Fenner  and  Charles  P.  Penner  for  Defendants  and  Ap* 
pellants. 


The  opinion  of  the  court  was  delivered  by 

McEnert,  J.  This  is  a  snit  by  two  collateral  heirs  of  deceased  to 
annul  her  last  will  and  testament  and  to  set  aside  its  probate. 

The  petition  avers  that  the  deceased  died  on  the  6th  December, 
1893,  and  that  her  succession  was  regularly  opened  and  an  adminis  - 
trator  appointed ;  that  the  deceased  left  no  forced  heirs.  That  sub- 
sequently a  paper,  purporting  to  be  the  last  will  and  testament  of  the 
deceased,  was  probated  and  a  dative  testamentary  executor  ap- 
pointed ;  that  an  inventory  was  taken  of  her  effects,  amounting  to 
forty -three  thousand  dollars  in  cash,  which  amount  was  in  the  hands 
of  the  executors  for  distribution.  The  petitioners  allege  that  said 
paper  writing  purporting  to  be  the  last  will  and  testament  of  Mrs. 
Jane  K.  Hill  is  not  in  fact  her  testament,  but  that  she  died  intestate. 
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That  after  making  said  will,  which  is  in  olographic  form,  the  de-> 
ceased  underwent  a  change  of  feeling  to  the  beneficiary,  Ariana 
Lowry,  and  that  she  revoked  and  annulled  the  same  in  the  form 
and  in  the  manner  pointed  out  by  law,  as  follows:  by  a  tacit  revoca- 
tion resulting  from-acts  which  suppose  a  change  of  will.  She  thre^w^ 
the  said  purported  will  away  among  a  lot  of  wa  te  and  worthless 
papers,  when  she  was  provided  with  bank  boxes  and  other  recep* 
tacles  to  keep  and  secure  all  her  valuable  papers,  and  where  she 
kept  all  her  valuable  papers,  and  even  those  of  no  value. 

That  shortly  after  this  tacit  revocation  the  said  purported  last  will 
and  testament  of  the  said  deceased  was  found  among  said  waste 
papers,  and  brought  and  offered  to  the  said  deceased,  who,  there- 
upon, declared  that  she  had  revoked  and  annulled  said  will,  and  that 
she  did  not  want  the  paper  and  that  she  desired  the  same  destroyed. 
That  said  purported  last  will  and  testament  lay  around  with  the 
waste  papers  about  the  house  of  petitioner,  Philip  Jones,  in  Jackson, 
La.,  and  was  finally  thrown  with  them  into  an  unlocked  drawer  in  an 
armoir  not  used  by  the  said  deceased  and  not  in  the  same  room  which 
she  occupied,  and  said  will  was  not  placed  in  the  custody  of  any  one. 
That  the  said  deceased  subsequently  declared  to  her  friends  that  she 
had  made  wills  during  her  lifetime,  but  that  she  had  revoked  and 
annulled  them  all;  that  she  had  none  then,  and  that  she  would  make 
some  disposition  of  her  property  before  she  died  in  favor  of  those 
she  cared  for,  but  not  one  of  the  said  persons  was  the  beneficiary  in 
the  probated  will.  That  in  pursuance  of  these  declarations,  a  short 
time  before  her  death,  she  obtained  from  her  financial  ^adviser  the 
form  of  a  will,  declaring  that  she  would  immediately  write  out  the 
said  will,  but  her  physical  condition  prevented  her  from  doing  so, 
and  she  died  without  accomplishing  her  purpose,  as  no  such  will  has 
been  discovered.  That  all  of  the  above  acts  and  declarations  of  the 
deceased  showed  that  she  had  revoked  and  annulled  the  last  will  and 
testament  probated,  and  the  deceased,  therefore,  died  intestate. 
The  prayer  of  the  petition  is  ^'that  the  said  purported  last  will  and 
testament  of  the  said  Mrs.  Jane  K.  Hill,  deceased,  be  declared 
avoided  and  annulled,  and  the  probate  thereof  set  aside,  and  peti- 
tioners be  recognized  as  the  heirs  of  the  said  deceased  in  the  pro- 
portion of  one- fifteenth  each,"  etc. 

To  this  action  the  executor  filed  an  exception  of  no  cause  of  action, 
which  was  maintained  and  plaintiCfd'  suit  dismissed.  They  appealed 
from  the  judgment. 
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SummarizmK  the  facts  as  stated  in  the  petition  for  the  ground  for 
revocation  of  the  testament,  they  are  as  follows: 

1.  The  refusal  to  receive  and  take  into  her  possession  her  own 
will  when  asked  to  do  so,  coupled  with  her  act  in  leaving  it  for  many 
years  in  charge  of  no  one,  in  i  hoase  not  her  own  and  not  her  home, 
among  old  papers  and  letters  thrown  away  and  abandoned. 

2.  Her  subsequent  effort  to  make  another  will,  obtaining  a  form 
therefor,  coupled  with  a  statement  of  a  change  of  mind  and  inten- 
tion to  make  this  other  will. 

3.  Her  actions  toward  the  legatee,  treating  her  as  one  she  dis- 
liked. 

The  putting  of  the  will  among  waste  paper,  whether  intentionally 
or  not,  does  not  even  raise  a  presumption  that  it  was  the  intention 
of  the  testator  by  this  act  to  revoke  the  testament.  Succession  of 
Blakemore,  43  An.  845. 

In  the  case  cited  the  will  was  found  ten  years  after  the  death  of 
the  testator  among  worthless  papers  in  a  valise  in  a  locked  room. 

In  State  vs.  Ames,  23  An.  72,  the  facts  show  that  at  the  time  of  the 
death  of  the  testator  Field,  a  diligent  search  was  made  for  a  will  and 
none  found.  An  administrator  was  appointed,  and  during  the  ad- 
ministration, two  years  after  the  death  of  the  testator,  a  will,  duly 
executed  by  the  testator,  was  found  attached  by  paste  to  the  under 
side  of  a  tray  of  a  common  leather  trunk  which  had  been  in  the  pos- 
session of  the  defendant  Ames  since  the  death  of  the  testator.  The 
wife  of  Ames  was  made  by  the  will  universal  legatee.  The  will  was 
probated,  and  the  defendant,  as  the  universal  legatee  of  his  late  wife, 
was  quieted  in  the  property  bequeathed  to  her  as  universal  legatee 
of  Field.  The  finding  of  the  will  in  a  strange  and  unlooked-for  place, 
under  novel  circumstances  and  conditions,  may  throw  some  suspicion 
upon  its  execution  by  the  testator,  but  when  it  has  been  proved  to 
be  his  last  will,  the  facts  of  its  novel  location  are  not  to  be  invoked 
as  evidence  of  an  intention  to  destroy  or  revoke  it.  In  this  case  it 
was  said  by  the  court  that  '<  we  should  bear  in  mind  that  examples 
sre  not  wanting  of  whims  and  vagaries  displayed  by  testators  as  well 
in  regard  to  the  places  chosen  to  deposit  their  wills  as  to  their  con- 
tents. *  ♦  ♦  The  important  point  in  such  a  case  is  to  determine, 
if  possible,  whether  the  instrument  be  genuine  or  not." 

In  the  instant  case  there  is  no  dispute  as  to  the  genuineness  of  the 
will  made  by  the  testatrix  and  found  under  the  circumstances  related 
in  the  petition. 
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Eliminating  the  place  where  the  will  was  fonnd  and  the  apparent 
abandonment  of  it  by  the  testatrix,  did  the  declaration  of  the  testa- 
trix subsequent  to  the  making  of  the  testament,  as  stated  in  the 
petition,  amount  to  and  have  the  effect  of  a  tacit  revocation  of  the 
testament? 

Article  1691  of  the  Civil  Code  defines  the  revocation  to  be  express 
tacit,  general  or  particular. 

Article  1692  of  the  Code  says  the  act  by  which  a  testamentary  dis- 
position is  revoked  must  be  made  in  one  of  the  forms  prescribed  for 
testaments  and  clothed  with  the  same  formalities.  This  article  refers 
to  the  revocation  as  defined  as  exp]:e8s,  general  or  particular.  Art. 
1693,  C.  O. 

The  tacit  revocation  'Ms  when  it  results  from  some  other  disposi- 
tion of  the  testator  or  from  some  act  which  supposes  a  change  of 
will."  C.  C.  1691.  The  "other  disposition"  referred  to  means 
when  the  testator  has  made  another  testament,  and  the  disposition 
therein  is  such  as  to  tacitly  destroy  the  effect  of  a  prior  disposition, 
and  the  language  ''from  some  other  act  which  supposes  a  change  of 
will"  is  to  be  interpreted  and  explained  by  the  following  article  of 
the  Code,  1695,  which  says:  "A  donation  inter  vivos,  or  a  sale  made 
by  the  testator  of  the  whole  or  a  part  of  the  thing  bequeathed  as  a 
legacy,  amounts  to  a  revocation  of  the  testamentary  disposition  for 
all  that  has  been  sold  or  given,  even  though  the  sale  or  donation  be 
null  and  the  thing  have  returned  into  the  possession  of  the  testator, 
whether  by  the  effect  of  that  nullity  or  by  another  means." 

Under  Art.  1691,  as  explained  by  subsequent  articles,  there  are 
only  two  modes  of  revoking  a  valid  testament — the  one  by  a  written 
instrument  clothed  with  the  formalities  of  a  last  will  and  testament, 
and  the  other  by  a  donation  inter  vivos  or  a  sale  of  the  thing  in  part 
or  in  whole  bequeathed. 

The  acts  and  declarations  of  the  testator  do  not  come  within  the 
tacit  revocation  expressed  in  the  Code.  The  will  as  exhibited  in  the 
transcript  is  perfect  in  form,  and  unaccompanied  by  any  fact  that 
appears  on  its  face  indicating  any  purpose  of  the  testatrix  to  change 
or  alter  it.  It  was  in  the  possession  of  the  testatrix  and  she  coald 
have  erased  her  name,  or  that  of  the  universal  legatee,  or  could  have 
destroyed  it.  She  neither  erased  a  name,  destroyed  a  signature,  or 
mutilated  the  will.  When  again  offered  to  her,  after  it  was  placed  by 
lier  among  waste  papers,  she  did  not  alter  it  or  destroy  it.    The  fact 
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that  there  was  no  erasure  of  her  signature  or  that  of  the  legatee,  and 
the  will  was  in  existence  at  the  time  of  her  death,  is,  we  think,  evi- 
dence that  she  did  not  intend  to  alter  her  mind  in  relation  to  her 
disposition  in  the  testament.  The  fact  that  she  had  declared  that 
she  wonld  make  another  will  and  change  her  bequest  can  not  have 
the  effect  of  a  revocation.  The  fact  still  remains  that  she  did  not  do 
it.  Until  the  chauge  of  mind  or  intention  is  expressed  in  the  mode 
pointed  ont  by  law,  the  original  intention  is  presumed  to  exist. 

The  plaintiff  relies  upon  the  decision  in  the  case  of  Succession  of 
Mah,  35  An.  394. 

In  that  case  we  think,  in  the  opinion,  there  was,  in  the  language  of 
the  court,  some  confusion  in  treating  the  destruction  of  the  will^ 
with  its  revocation,  and  construing  AH.  1691  of  the  Code  as  refer- 
ring to  acts  which  amount  to  a  destruction  of  the  testament.  The 
facts  in  the  Succession  of  Muh  related  to  erasures  made  by  the  tes- 
tator. 

The  description  of  the  erasures  and  the  effect  thereof  is  thus  ex<> 
pressed  by  the  court  in  the  opinion:  '^  That  his  intention  was  to 
annnl  the  will,  make  it  void  and  of  no  effect,  can  not  reasonably  bo 
doubted.  The  painstaking  and  elaborate  defacing  and  blotting  out 
the  signature  was  the  act  which,  to  his  apprehension,  destroyed  it  aa 
a  will.  The  obliteration  of  the  names  of  the  executors  was  almost 
as  complete,  but  the  legacies  that  were  not  intended  to  be  repeated 
had  simply  an  ink  line  drawn  through  them  and  the  sentences  that 
were  untouched  received  marginal  additions  as  memoranda,^  or  were 
left  entire  for  use  in  copying."  The  testator  had  made  these 
obliterations  with  the  intent  to  destroy  the  will,  and  what  was  left 
Qntouched  was  to  be  used  in  the  completion  of  another  testament. 
There  was  a  total  destruction  of  the  will  by  obliteration,  defacement 
and  erasure. 

The  Code  nowhere  speaks  of  the  destruction  of  a  testament  as  a 
means  of  revocation,  for  we  presume,  if  the  testament  was  de- 
stroyed, there  was  an  end  of  all  testamentary  disposition  so  far  as  that 
testament  was  concerned,  and  the  testator  was  in  a  situation  as 
though  he  had  never  disposed  by  last  will,  and  there  existed  no  neces- 
sity for  an  express  or  a  tacit  revocation.  If  the  testator  burns  or  tears 
op  the  will,  there  is  no  will  in  existence,  no  testament  that  can  be 
probated.  And  the  same  may  be  said  by  obliteration,  defacement, 
the  erasure  of  names  of  legatees,  and  the  erasure  of  the  testator's 
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signature.  In  either  case  there  is  no  will  in  existence,  and  no  qnes- 
tion  of  revocation  can  be  presented.  But  no  more  complete  revo- 
cation could  be  made  than  by  the  destruction  of  the  testament.  Art. 
1691  of  the  Code  does  not  mention  it  as  a  mcde  of  revocation. 

In  the  case  of  Hollingshead  vs.  Sturgis,  21  An.  450,  in  which  the 
facts  stated  for  the  revocation  of  the  testament,  olographic  in  form 
by  a  posterior  will  in  nuncupative  form,  and  also  by  a  letter  written 
by  the  testatrix  to  her  mother,  in  which  she  said  the  universal 
legatee  in  the  olographic  will  should  not  have  one  cent  of  her  prop* 
erty,  the  facts  are  stronger  than  in  the  instant  case.  ^'  This  letter," 
the  court  said,  ''does  not  furnish  evidence  of  that  formal  and 
solemn  character  necessary  to  establish  the  revocation  of  a  will." 

And  in  this  case  we  conclude  that  the  acts  of  the  testatrix  and  her 
declarations  were  not  expressed  in  that  solemn  form  required  for 
the  revocation  of  her  testament,  and  the  fact  of  the  existence  of  the 
will,  under  the  circumstances  of  the  case,  justify  the  conclusion  that 
she  did  not  intend  to  recall,  nor  did  she  recall,  the  testament  which 
'    she  had  made. 

Judgment  affirmed. 

No.  11,724. 
State  ex  rel.  Paul  R.  Audibert  vs.  Victor  Maubbrret,  Civil 

47  '334| 

50  &56|  Sheriff. 

It  is  not  imprisonment  for  debt,  wben  the  court  orders  payment  of  an  amount,  ac- 
knowledKed  to  be  in  possession  of  the  defendant  and  under  the  control  of  the 
court,  and  on  failure  to  do  so  commits  the  defendant  for  contempt  of  Its  au- 
thority. 

The  Supreme  Court  has  no  power  to  Issue  a  writ  of  httbeat  corpUB  except  In  oases 
appealable  to  It.  The  writ  of  habeas  corptat  can  not  be  employed  so  as  to  oper- 
ate as  an  appeal  for  the  review  of  tlie  proceedings  of  the  lower  court.  The 
writ  of  certiorari  is  only  auxiliary  to  the  writ  of  habeas  corpus. 

APPLICATION  for  Writs  of  Babeas  Corpus,  Certiorari  and  Prohi- 
bition. 


Forman  &  Schreiber  for  Relator. 


Dinkelspiel  &  Hart  for  the  Sheriff,  Respondent. 


Rightor,  Respondent  Judge,  in  propria  persona. 
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The  opinion  of  the  conrt  was  delivered  by 

McEneby,  J.  The  relator  applied  to  this  conrt  for  the  writ  of 
habeas  corpus^  and  in  connection  therewith  writs  of  certiorari  and 
prohibition,  alleging  that  he  is  in  the  custody  of  the  civil  sheriff  on 
a  commitment  for  contempt  for  refusing  to  obey  an  order  from  the 
judge  of  Division  "  D''  of  the  Civil  District  Court,  parish  of  Orleans. 
In  the  suit  of  Paul  R.  Audibert  vs.  Geo.  F.  Mugnier,  George  Snpot 
was  appointed  receiver  of  the  partnership  existing  between  plaintiff 
and  defendant.  The  plaintiff  in  that  case,  on  the  application  to  be 
appointed  receiver  of  the  Electric  Engraving  and  Publishing  Com- 
pany, testified  that  he  was  the  manager  and  treasurer  of  said  com- 
pany, and  had  in  his  possession  funds  ot  said  company  to  the  amount 
of  five  hundred  and  thirty  dollars.  A  rule  was  taken  against  the 
relator  by  the  receiver  to  pay  over  to  him,  the  said  receiver,  what 
money  he  had  in  possession  belonging  to  said  company.  On  the  trial 
of  the  rule  contradictorily  with  relator,  it  was  shown  that  he  still  had 
the  above  amount  in  his  possession.  The  rule  was  made  absolute. 
Failing  to  obey  the  order  of  court,  a  rule  for  contempt  was  taken  by 
the  receiver  against  relator.  On  the  trial  of  the  rule  for  contempt, 
it  was  Bhown  that  the  relator  still  had  said  money  in  his  possession, 
and  he  also  had  it  on  the  dey  of  commitment  for  contempt  of  court. 
The  relator  complains  that  he  is  committed  for  debt,  the  imprison- 
ment for  which  is  abolished  in  this  State.  The  order  of  court  to  the 
defendant  to  pay  over  the  money  in  his  possession,  which,  after  the 
appointment  of  a  receiver,  was  constructively  in  possession  of  the 
conrt,  was  not  an  order  to  imprison  for  debt,  but  to  compel  an 
obedience  to  the  order  of  court,  in  relation  to  a  fund  to  which  it  was 
entitled  as  custodian,  and  which  it  was  within  the  power  of  relator 
to  turn  over  to  the  receiver,  the  officer  of  the  court. 

The  order  was  lawful,  having  been  rendered  in  a  case  in  which  the 
conrt  bad  jurisdiction,  and  it  had  the  power  and  authority  to  punish 
any  disobedience  or  resistance  to  its  lawful  authority. 

We  have  unnecessarily  gone  into  this  part  of  relator's  complaint, 
as  by  alleging  that  there  was  in  the  order  a  violation  of  the  organic 
law  there  was  an  effort  to  differentiate  this  case  from  the  well  es- 
tablished jurisprudence  of  this  State. 

There  was  no  fine  imposed  within  our  jurisdiction,  and  the  term 
of  imprisonment  is  not  such  as  to  confer  jurisdiction  upon  the  court. 
This  court  has  no  jurisdiction  to  issue  writs  of  habeas  corpus  in  cases 
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not  appealable.  The  amonnt  in  dispute  in  the  rule  is  not  within  onr 
jurisdiction,  but  if  it  were  this  would  not  confer  jurisdiction  to  iasae 
the  writ  in  matters  of  contempt,  as  the  amount  iavolved  has  no  con- 
nection with  it. 

It  is  evident  that  the  writ  of  habeas  corpus  can  not  be  resorted  to 
in  order  to  serve  the  purposes  of  an  appeal,  and  the  review  of  the 
proceedings  of  the  lower  court.  The  writ  of  certiorari^  which  ac- 
companies it,  is  only  auxiliary  to  it. 

The  writ  of  habeas  corpus  is  denied. 


I  47  838  No,  11,695. 

Ill    400 

M.  Landwirth  vs.  B.  Shaphran. 

Defendant,  whose  oocapation  was  that  of  a  merchant,  borrowed  money  from  hi» 

clerk. 
The  latter  brought  suit  on  the  note  eTldcncing  the  debt  and  on  the  acts  of  privilege 

and  pledge  given  for  its  security. 
The  books  of  the  defendant   contain   entries  contemporaneous  with  dates  of 

amounts  charged  as  loans. 
The  defendant  signed  acknowledgments  of  indebtedness  to  plaintiff. 
The  defendant  for  relief  alleged  and  attempted  to  prove  that  the  books  were 

'*  cooked;"  that  the  dates  of  entries  are  incorrect;  that  he  was  not  a  borrower; 

that  tlie  note,  books  and  acknowledgments  were  untrue. 
He  produced  two  receipts;  the  plaintiff  denies  the  signature  to  them. 
The  evidence  of  two  witnesses  as  to  whether  it  is  the  signature  of  the  plaintiff  is 

conflicting. 
It  was  expert  testimony  to  prove  signature  by  comparison. 
The  note  and  the  deed  import  consideration. 
The  maker  can  not  escape  by  alleging  and  attempting  to  prove  that  they  were- 

fictitious,  and  executed  to  guard  against  claims  of  creditors. 

APPEAL  from  the  Seventh  District  Court,  Parish  of  East  Carroll. 
Montgomery,  J. 

Leonard  K.  Barber  and  Joseph  E.  Ransdell  for  Plaintiff,  Appellee  ► 


Charles  S.  Wyly  and  Sanders,  Miller,  Smith  iSb  Hirsch  for  Defendant,. 
Appellant. 

The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff  claims  two  thousand  five  hundred  dollars,, 
interest  and  attorney  s  fee  evidenced  by  a  note  of  the  defendant  in 
his  favor,  dated  April  9,  1894,  and  matured  November  1,  1894. 
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Crop  liens  were  granted  by  the  defendant  on  his  crop  to  secure 
payment. 

The  first  act  bears  the  date  of  the  note.  Snbseqaently,  a  second 
act  was  granted,  with  the  intention  of  supplementing  the  first.  It. 
bears  the  date  of  July  2,  1894,  and  both  were  recorded  in  September 
of  that  year. 

To  obtain  a  sequestration  plaintifiP  alleged  that  the  claim  was  due 
him ;  that  he  believed  defendant  to  be  insolvent  and  unable  to  pay  his 
debts;  that  he  was  about  to  gather  his  crop  and  feared  and  believed 
that  be  would  conceal,  part  with  or  dispose  of  them  pending  the  suit 
or  would  send  them  out  of  the  State  before  the  note  matured,  to  the 
injury  of  plaintiff  and  in  fraud  and  violation  of  his  legal  rights.  To 
all  of  which  he  swore. 

The  defendant  took  a  rule  on  the  plaintiff  to  show  cause  why 
plaintiff's  bond  for  a  sequestration  should  not  be  increased,  to  cover 
the  damages  that  the  alleged  illegal  sequestration  would  cause. 
He  alleged  a  number  of  grounds : 

Sach  as  that  the  note  does  not  evidence  any  iTidebtedness;  that  it 
was  issued  without  consideration  and  was  a  simulation,  that  he  was 
not  insolvent  and  had  not  attempted  to  remove  his  crop. 
The  court  refused  to  grant  the  rule. 

Whereupon  defendant  filed  a  motion  to  dissolve  the  sequestration 
on  the  ground  that  plaintiff's  affidavit  for  the  sequestration  was 
false. 
This  motion  also  was  overruled. 

The  defendant  in  his  answer  admitted  his  signature  to  the  note,  but 
alleged  that  he  held  written  evidence  showing  the  simulation  of  the 
note  and  of  the  acts  of  privilege  and  pledge. 

Judgment  was  rendered  for  plaintiff  for  the  amount  claimed  with 
privilege  on  the  crops  to  the  amount  of  one  thousand  three  hundred 
and  ninety -one  dollars,  with  interest  and  attorney's  fee   on  the 
amount. 
From  this  judgment  the  defendant  appeals. 

PREMATURITY. 

The  plea  of  prematurity  is  argued  as  a  ground  to  dissolve  the  se- 
qnestration. 

The  defendant  stoutly  denies  the  debt,  but  does  not  by  his  plead- 
ings raise  the  question  of  prematurity  of  the  suit. 
22 
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The  prematurity  of  an  action  may  be  waived,  and  that  plea  most 
be  interposed  in  order  that  the  court  may  be  enabled  to  decide  aa  to 
its  maturity  vel  rum, 

AFFIDAVIT  FOR  THE   WBIT  PRIMA  FACIE  EVIDENCE. 

Moreover  the  case  shows  sufficient  ground  to  sustain  the  writ  of 
sequestration. 

The  requisites  for  the  writ  under  Act  7th  April,  1826,  paragraph  9, 
p.  120,  paragraph  7  of  Code  of  Practice,  are  the  same  as  under  Art, 
276,  paragraph  6,  in  cases  in  which  the  claim  is  secured  by  special 
mortgage,  and  these  have  been  followed  by  plaintiff  in  his  affidavit 
for  the  sequestration. 

The  affidavit  is,  of  itself,  prima  facie  evidence  of  the  facts  author- 
izing the  writ,  and  this  presumption  the  defendant  did  not  rebut  by 
proof  that  it  was  not  his  intention  to  dispose  of  his  property,  as 
charged  in  the  affidavit. 

The  motion  to  dissolve  the  sequestration  is  overruled. 

On  the  Merits. 

The  plaintiff  and  the  defendant,  in  their  transactions  with  each 
other,  seem  to  have  ignored  every  business  principle. 

The  plaintiff,  as  a  witness,  said  that  when  he  was  employed  by 
defendant  he  owned  an  amount  earned  by  him  since  his  arrival  in 
this  country,  and  he  also  swore  that  he  brought  a  few  hundred 
dollars  from  his  home  in  Europe. 

In  1890,  the  employer,  who  is  now  the  defendant,  sold  to  his 
clerk,  plaintiff  at  this  time,  his  entire  stock  of  goods  for  a  sum  in 
cash. 

The  sale  has  no  bearing  upon  the  issues  further  than  that  it  seems 
it  was  the  first  contract  entered  into  between  the  plaintiff  and  the 
defendant,  and  that,  at  a  time  not  suspicious,  the  plaintiff  became 
the  owner  of  a  stock  of  goods  for  which  he  paid  cash.  We  have 
noted  this  fact  relating  to  cash  plaintiff  said  he  had  for  the  reason 
that  the  defendant  in  argument  contends  that  plaintiff  did  not  have 
he  amount  to  loan,  and  thereby  seeks  to  establish  the  want  of  con- 
sideration of  plaintiff's  note. 

He  certainly  had  an  amount,  and  defendant  is  not  in  a  position 
to  prove  that  it  was  insufficient  to  enable  plaintiff  to  make  the  loan. 

Not  only  the  defendant  acknowledged  his  indebtedness  originally, 
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but  he  is  confronted  with  his  own  confirmations  of  the  correctness  of 
bifl  acknowledgments. 

Every  note  imports  value  received  and  an  agreement  to  pay  the 
amomit. 

It  is  trae  that  in  some  respects  plaintiff's  statement  of  amounts 
he  had  were  hardly  reasonable  and  highly  improbable. 

Can  the  defendant,  who  gave  color  to  the  correctness  of  plaintiff's 
statement  as  to  these  different  amounts  by  a  number  of  entries  in  his 
books,  now  question  the  verity  of  the  statement? 

He  at  different  times  credited  the  plaintiff  on  his  books  with 
amounts  received  from  him.  If  the  entries  were  untruthful  and  the 
declarations  false,  they  seem  to  have  had  a  charm  in  the  eyes  of  the 
employer  and  his  clerk.  He  gave  him  receipts,  and  finally  executed 
his  promissory  note  as  evidence  of  the  amount  due,  secured  by  an 
act  of  pledge  and  privilege. 

Slight  testimony  of  plaintiff  in  support  of  defendant's  acta  and 
declarations  have  become  cogent  proof. 

ALLEGED   FORGERY, 

The  defendant  produces  two  receipts  he  says  were  signed  by  the 
plaintiff. 

They  were  written  by  himself— one  in  pencil,  and  contempora- 
neous with  the  note  sued  on  and  the  deed  of  privilege  and  pledge ; 
the  other  is  dated  9th  July,  1894,  at  a  time  he  was  seeking  to  obtain 
from  plaintiff  a  waiver  of  his  pledge  on  his  crops. 

The  plaintiff  denies  that  it  is  his  signature.  Defendant  attempted 
to  show  that  others  knew  of  these  receipts  before  the  suit  was 
brought.  The  proof  is  unsatisfactory  and  insufficient.  The  defend- 
ant himself  referred  to  plaintiff  as  his  debtor  after  the  date  of  the 
receipts. 

A  number  of  witnesses  were  examined  to  prove  whether  the  signa- 
ture was  real  or  fictitious. 

There  are  witnesses  who  testify,  by  comparison,  that  it  is  the 
signature  of  plaintiff;  other  witnesses  are  equally  as  positive  that  it 
is  not. 

One  of  the  specially  selected  experts  testified  that  only  one  of  the 
signatures  had  the  appearance  of  being  genuine,  and  thereby  casta 
discredit  on  both  receipts. 

The  other  of  the  experts  certified  that  both  have  the  appearance 
of  being  genuine. 
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It  is  generally  granted,  that  standing  alone,  any  of  the  modes  of 
proof  of  signature  by  resemblance  are  worth  little ;  in  criminal  cases, 
nothing ;  their  real  value  being  as  ad/ninicula  of  testimony.  Best 
on  Evidence,  Am.  Ed.,  255. 

By  the  conflict  of  expert  testimony  and  the  circumstances  of  this 
case  these  receipts  are  standing  alone  and  are  not  proof. 

The  testimony  of  the  experts  is  about  equally  divided  and  of  eqaal 
weight. 

THE   DEFENDANT  IB   CONCLrUDED  BY  HIS  BOOKS,   DECLARATIONS    AND 

CONDUCT. 

If  the  entries  in  his  books,  and  repeated  acts  and  statements  are 
correct,  the  mere  receipts,  not  evidencing  payments,  would  not  be 
of  any  value. 

The  defendant,  even  with  his  receipts,  has  never  succeeded  in 
reconciling  the  differences  between  his  books,  vouchers,  checks, 
deeds  and  declarations  prior  to  the  suit,  with  his  present  attitude 
that  he  never  was  plaintiff's  debtor  for  the  amount  claimed. 

The  defendant  testifies  that  he  and  his  clerk,  the  plaintiff,  cooked 
up  the  books  and  prepared  receipts  and  papers  in  order  that  they 
might  be  prepared  to  meet  any  emergency  in  his  affairs  by  repre- 
senting the  clerk  as  a  creditor. 

He  can  not  successfully  urge  his  own  turpitude. 

He  is  bound  by  his  acts  and  declarations. 

The  receipts  he  produces,  under  the  circumstances,  disputed  as  to 
their  genuineness,  do  not  sustain  his  contention. 

He  conceived  the  design  of  protecting  himself  against  creditors. 
His  wonderful  method  can  not  have  judicial  sanction. 

If  he  is  obliged  to  pay  an  amount  he  does  not  owe  he  has  no  one 
to  blame  but  himself. 

We  will  add  if  he  does  not  owe  the  note  he  is  one  of  the  most  sin- 
gular tradesmen  that  has  ever  undertaken  to  sell  goods  for  a  liveli- 
hood. 

The  defendant  is  clearly  not  entitled  to  relief  from  the  payment 
of  his  note. 

We  agree  with  the  District  Judge  in  his  conclusion. 

Judgment  affirmed  at  appellant's  cost. 

Rehearing  refused. 
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No.  11,612. 

Mks.  Margaret  Dauenhaubr  and  Husband  vs.  Succession  of 
Samuel  Browne. 

Tbe  services  for  which  compensation  is  claimed  were  rendered  to  an  old  man,  wh 

was  sick  and  in  need  of  special  care. 
He  owned  considerable  property,  but  was  penurious. 
Although  there  was  no  contract  for  compensation,  the  law  gives  plaintiffs  an 

action  to   recover   a   reasonable    compensation   for  services   rendered  the 

deceased,  in  his  lifetime,  under  the  circumstances  developed  by  the  evidence 

lo  this  case. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    Rightor,  J. 


Henry  P,  Dart  for  Plaintiff,  Appellee. 


G,  V.  Soniat  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Breattx,  J.  Plaintiffs'  claim  from  the  saccession  of  Samnel 
Browne  the  snm  of  three  thousand  six  hundred  and  fifty  dollars,  for 
personal  services  rendered  during  one  year  preceding  his  death. 
The  plaintiffs  are  poor;  the  husband  is  a  journeyman  painter.  They 
were  bis  tenants,  and  under  an  agreement  with  them  they  gave  him 
hJ8  board,  lodging  and  washed  his  clothes,  in  consideration  of  the 
rental  of  the  property  they  occupied  as  tenants.  He  was  an  old 
man;  about  one  year  before  his  death  he  became  feeble,  and  fre- 
quently ill,  and  at  times  was  physically  incapable  of  taking  care  of 
himself.  The  plaintiff,  Mrs.  Dauenhaner,  nursed  him  and  attended 
to  his  wants  in  his  helpless  condition,  and  discharged  menial  services 
about  his  person. 

He  was  a  bachelor,  had  no  kindred  near  him. 

The  inventory  of  his  estate  at  his  death  amounted  to  more  than 
sixty  thousand  dollars.  The  witnesses  testify  that  he  denied  himself 
the  comforts  of  life  in  his  eagerness  to  accumulate  money. 

The  suit  was  instituted  against  his  executors,  who,  for  answer, 
pleaded  a  general  denial. 

The  case  was  tried  by  a  jury,  who  found  a  verdict  for  the  plaintiffs 
for  twenty -eight  hundred  dollars. 
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The  executors  have  appealed. 

The  plaintiffs  sue  on  a  qyuntum  meruit,  for  the  services  rendered 
as  they  are  not  included  in  the  terms  of  the  contract  to  which  we 
have  referred  supra.  He  received  plaintiffs'  care,  acknowledged 
that  they  were  highly  useful  to  him,  but  never  fixed  any  compensa- 
tion. The  weight  of  the  testimony  makes  it  certain  that  she  did  ren- 
der services  for  which  she  should  be  paid.  They  were  known  at  the 
time.  The  evidence  does  not  disclose  any  attempt  on  her  part  to 
recover  for  services  to  which  she  would  not  have  had  a  right  had  she 
insisted  upon  payment  prior  to  his  death. 

Her  failure  to  present  her  claim  to  the  deceased  under  the  circum- 
stances can  not  defeat  her  just  claim  from  the  succession.  Oaines 
vs.  Succession  of  Del  Campo,  30  An.  245-246. 

It  remains  for  us  to  fix  the  amount  of  the  compensation  to  be 
allowed  the  plaintiffs. 

The  learned  judge  of  the  District  Court,  in  overruling  the  motion 
for  a  new  trial  presented  by  the  defendants,  expressed  the  opinion 
that  the  amount  of  the  verdict  was  "  exorbitant." 

To  avoid  the  delay  and  expense  of  another  trial  the  motion  was 
denied  by  him. 

The  verdict  in  so  far  as  relates  to  the  amount  can  not  be  given  the 
consideration  for  which  the  plaintiffs  contend.  It  is  not  supported 
by  an  unqualified  opinion  of  the  lower  court.  Moreover,  it  is  not 
sustained  by  the  evidence. 

The  following  is  applicable  to  the  case  at  bar:  ^<  And  for  two  other 
striking  and  many  minor  reasons,  we  do  not  feel  authorized  to  adopt, 
as  the  measure  of  his  remuneration,  the  large  estimate  made  by  the 
witnesses. 

<<  1.  The  claimant  might  have  insisted,  which  in  all  ccwes  ia  the  true 
course ,  on  a  precise  and  definite  understanding  with  his  employer. 
He  being  a  man,  not  only  not  generous,  but  penurious,  would  in  all 
probability  have  insisted  on  a  small  compensation,  although  payable 
only  when  their  relations  should  terminate ;  and  having  the  right  to 
do  we  must  consider  his  views  as  well  as  those  of  his  agent. 

*^  In  the  next  place,  notwithstanding  the  judicious  and  snccessfal 
administration  of  Fowler's  property,  yet  the  agent  was  able  to  de- 
vote all  the  time  necessary  to  carry  on  the  large  mercantile  business 
of  his  own  house,  which  was  greatly  aided  in  its  operations  by  the 
discounts  of  Fowler,  although  based  upon  the  principle  of  interest.'* 
Succession  of  Joseph  Fowler,  7  An.  207-212.     (Italics  ours.) 
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The  plaintiff  did  not  insist  upon  an  understanding  in  regard  to  her 
compensation,  and  her  time  was  not  entirely  taken  up  in  rendering 
the  services  for  which  she  claims  payment. 

In  the  Del  Campo  case,  ubi  supra,  the  claimant  washed  and  cooked 
for  the  defendant.  She  was  near  him  night  and  day ;  the  old  man 
could  not  use  his  hands;  she  dressed  and  rendered  him  menial 
services,  for  which  she  was  allowed  two  dollars  and  thirty  cents  a 
day.  In  the  case  at  bar  we  think  three  dollars  a  day  would  be 
a  fair  compensation  for  a  year's  services  preceding  the  death  of  the 
late  Mr.  Browne. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  and  the  judgment  of  the  court  be  amended  by  reducing  the 
amount  allowed  from  twenty -eight  hundred  dollars  to  one  thou- 
sand and  ninety-five  dollars  ($1095)  ;  as  amended  the  judgment  is 
affirmed  at  appellees'  costs. 


No.  11,627. 
Mbs.  Martha  B.  Thompson  vs.  Mrs.  Martha  Baldwin  et  al. 

The  plaintiff  renounced  her  ri^pht  as  forced  heir  to  one-third  of  her  daughter's 

succession. 
At  the  time  her  son-in-law  promised,  verbally,  to  transfer  a  tract  of  land  to  *'8ome 

member  of  her  family.'* 
She  sues  as  forced  heir  to  recover  one-third  of  her  daughter's  succession,  and 

treats  her  renunciation  as  void. 
V  the  renunciation  Is  voidable  all  parties  In  interest  must  be  made  parties  to  the 

salt  to  annul  the  renunciation. 

A  PPBAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    RighUyr,  J. 

Frank  L.  Richardson  for  Plaintiff,  Appellant. 


Rice  A  Montgomery  and  Branch  K,  Miller  for  Defendants,   Ap- 
pellees. 


The  opinion  of  the  court  was  delivered  by 

BsBAUZ,  J.  The  plaintiff,  mother  of  the  late  Oustavus  A.  Baldwin, 
alleges  substantiaUy  that  after  the  death  of  her  daughter  her  son-in- 
law  agreed,  if  she  renounced  her  right  in  the  estate  of  her  daughter. 
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he  would  retam  to  her  a  tract  of  land  in  the  connty  of  Washinf^ton, 
State  of  Mississippi.  She  avers  that  he  failed  to  comply  with  the 
agreement,  and  that  in  consequence  she  did  not  receive  the  consid- 
eration promised,  and  that  in  other  respects  the  renunciation  was 
illegal  and  invalid.  The  alleged  renunciation  was  made  separate  and 
distinct  from  the  agreement  alleged,  to  transfer  land. 

An  exception  of  no  cause  of  action  was  interposed  by  the  heirs  of 
G.  A.  Baldwin.  The  said  Baldwin  died  several  years  after  the  re- 
nunciation had  been  signed. 

Subsequent  to  the  filing  of  this  exception  plaintiff  amended  her 
petition. 

She  prays  for  judgment  for  such  amount  as  will  be  shown  as  dne 
after  account  rendered  of  the  share  of  the  community  interest  of  her 
late  daughter,  in  the  estate  of  the  late  G.  A.  Baldwin. 

The  exception  was  overruled. 

In  their  answer  the  defendants  admit  that  the  succession  of  plain- 
tiff's daught  'r,  Mrs.  Mattie  Thompson,  wife  of  Baldwin,  was  opened, 
and  that  as  heirs  of  the  latter  they  have  accepted  the  succession,  and 
are  in  possession  of  the  property.  They  specially  aver  that  it  is 
movable.    They  also  aver  that  the  renunciation  binds  plaintiff. 

On  the  trial  the  defendant  reiterated  that  plaintiff  had  no  right  of 
action ;  the  pleadings  showing,  the  defendants  aver,  that  if  any  ri^ht 
existed,  it  was  not  plaintiff's,  who  reserved  none,  but  in  third  per- 
sons in  whose  favor  she  stipulated,  and  that  they,  if  any  one,  were 
parties  in  interest  who  could  sue ;  that  the  resolutory  condition  has 
no  application,  and  that  even  if  the  law  regarding  the  resolutory 
condition  applied,  the  Civil  Code  provides  for  an  action  to  annul,  and 
astly  that  to  prove  the  consideration  would  involve  proof  by  paro 
of  a  sale  or  promise  of  sale. 

The  objection  was  sustained  and  the  suit  dismissed.  Plaintiff  re- 
served a  bill  of  exception  to  the  court's  ruling. 

Mrs.  Thompson  renounced  all  rights  to  the  succession  of  her 
daughter. 

No  question  is  raised  regarding  the  form  of  the  renunciation.  As 
an  original  proposition  a  renunciation  of  a  succession  is  a  manifesta- 
tion of  will  and  consent  to  relinquish  all  rights  to  the  succession 
renounced. 

Our  Code  is  silent  regarding  causes  of  nullity  of  renunciation ;  we 
must  therefore  have  recourse  to  those  general  principles  applying  to 
conventional  obligations  in  cases  of  error,  fraud  and  violence. 
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Caases  which  vitiate  consent  in  matter  of  contracts  may  also 
vitiate  the  renanciation  of  a  succession. 

Error  for  instance,  but  to  constitute  error  it  must  appear  that  the 
party  acted  in  error. 

Here  error  is  not  alleged,  nor  fraud  or  violence. 

A  renunciation  may  be  gratuitous. 

Consideration  is  not  of  the  essence  in  a  renunciation. 

The  renunciation  upon  its  face 'was  valid,  even  without  con- 
sideration. 

The  heirs  of  G.  A.  Baldwin,  after  the  renunciation  had  been  made, 
accepted  the  succession  and  were  placed  in  possession.  They 
hereby  acquired  certain  rights  and  may  have  incurred  responsibility. 

Unless  error  is  manifest,  the  person  renouncing  is  bound  by  the  act 
of  renunciation. 

The  plaintiff  urges  that  there  was  another  consideration,  to -wit: 
the  transfer  of  land  by  her  son-in-law,  Baldwin,  to  '^  some  member 
of  her  family." 

She  trusted  to  a  verbal  promise  regarding  title  to  certain  land.  At 
the  time  this  agreement  did  not  have  the  effect  of  divesting  the  re- 
nunciation of  all  reality.  There  was  a  renunciation.  Therenouncer 
had  exercised  her  judgment  and  had  given  consent. 

The  plaintiff  alleges  *'  that  the  consideration  of  the  said  pretended 
renunciation  was  the  verbal  agreement  that  said  Baldwin  should  re- 
turn said  land  to  some  member  of  her  family  (not  to  herself  as  in 
the  original  petition  alleged),  and  that  said  verbal  agreement  was 
of  no  validity,  being  a  verbal  agreement  to  transfer  lands,  thus 
making  said  renunciation  to  be  without  consideration." 

From  these  allegations  we  must  conclude  that  it  was  a  stipulation 
pour  autruts.  These  third  parties  have  an  interest.  If  they  remain 
quiescent  we  can  not  conceive  that  there  remains  a  right  in  plaintiff 
to  treat  the  renunciation  as  void. 

Plaintiff  has  no  such  interest  in  this  suit  as  can  enable  her  to  ab- 
solutely disregard  her  renunciation.  Barron  vs.  Jacobs,  38  An.  870 ; 
Ashby  vs.  Ashby,  39  An.  106;  Corral  vs.  Towboat,  37  An.  803. 

The  action  is  not  in  nullity  of  the  renunciation,  and  if  it  were  it 
would  fail  unless  all  parties  in  interest  were  before  the  court. 

We  think  the  judgment  dismissing  the  suit  was  correct,  and  it  is 
therefore  affirmed  at  plaintiff's  costs,  and  right  to  sue  is  reserved 
to  all  persons  concerned. 

Rehearing  refused. 
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"^^  No.  11,648. 

107  21^  John  Calder  &  Co.  and  D.   R.   Calder  vs.  Their  Creditors. 

120     0^  Motion  to  Dismiss  the  Appeal. 

The  grounds  are: 

Def ectiyeness  and  liisufQ<$ioncy  of  the  clerk's  certfflcate. 
Diminution  of  the  record  of  appeal. 

CLERK'S  CBRTIFICATK. 

An  agreement  had  been  made  to  bring  up  books  in  the  original. 

The  clerk's  certificate  regarding  these  books  \^as  controlled  by  the  agreement. 

DIMINUTION  OP  RECORD. 

Original  documents  not  stamped  were  brought  up  by  the  clerk  of  a  court  in  answer 
to  the  writ  of  certiorari  issued  to  him  to  complete  the  record.  They  were 
brought  up  by  him  in  the  original  and  not  stamped. 

As  It  occasions  no  delay  and  the  law  may  be  complied  with  (the  case  has  not  been 
called),  time  is  allowed  to  affix  needful  stamps  to  the  instruments  of  evidence. 

Motion  to  dismiss  not  allowed. 

On  THE  MERIT8. 

Hfintries  in  partnership  books  bind  the  partners,  and  on  the  issue  whether  immov- 
able property  has  been  acquired  for  the  partnership,  such  entries  are  admissi- 
ble. 2  Lindsley  on  Partnership,  537;  Armistead  and  another  vs.  Spring,  1  Bob. 
667. 

Whether  the  immovable  Is  bought  in  the  partnership  name,  or  for  it  by  one  of  the 
partners,  they  become  Joint  owners,  as  the  partnership  can  not  own  immovable 
property.  C.  C,  Arts.  2825,  2836;  1  N.  S.  296;  8  La.  496;  10  La.  420;  3  Rob.  256;  I  An. 
434;  5  An.  532. 

Hence,  being  Joint  owners,  one  partner  can  not  dispose  of  the  shares  of  his  co- 
partner in  such  immovable;  all  must  ooncur  to  make  title,  and  hence  a  cession 
by  one  partner  does  not  pass  to  the  syndic  the  shares  of  his  copartner  in  Im- 
movable property.    Ibid, ;  I  An.  434 ;  4  An.  56;  9  Rob.  372. 

But  if  the  immovable  is  acquired  for  the  partnership,  each  partner  has  the  right  in 
the  appropriate  proceeding  to  Insist  the  property  shall  be  applied  to  pay  part- 
nership debts,  and,  in  the  event  of  a  cession  by  one  of  the  partners,  that  right 
pasHcs  to  the  syndic.  Story  on  Partnership,  Sees.  97, 98, 360,  361;  Civil  Code,  Art. 
^823.    Case  vs.  Beauregard,  99  U.  S.  128. 


\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
jfiTtngf,  J. 


A 


Horace  E.   Upton  and  Henry  L.  Lazarus  for  Syndics,  Appellees. 


Frank  L,  Richardscm  and  Suthon  <St  SutJum  for  Peter  Berger  et  als,, 
Diefendants  in  Rule,  Appellants. 
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On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

BSEAUX,  J.  From  a  judgment  dismissing  their  demand,  Peter 
Berger,  Executor,  et  al.  and  Mrs.  Emily  P.  Shields  and  her  husband, 
William  Shields,  have  taken  a  devolutive  appeal. 

The  syndics  of  John  Calder  &  Co.  and  D.  R.  Calder  individually, 
defendants  and  appellees,  have  moved  to  dismiss  the  appeal  on  the 
grounds: 

That  the  clerk's  certificate,  made  according  to  instructions  of  ap- 
pellant, is  defective  and  insufficient. 

That  material  and  important  evidence  for  the  defendant  was  not 
'Copied  in  the  transcript. 

That  the  ledgers  6  and  4  of  John  Calder  &  Co.  have  not  been  filed 
in  original  in  this  court. 

After  the  motion  to  dismisb  had  been  filed  the  appellant  applied 
for  a  writ  of  certiorari  to  the  clerk  of  the  court  to  certify  up  the 
whole  record  in  the  case. 

The  clerk  tendered  his  answer,  alleging  that  he  has  complied  with 
the  order. 

In  the  event  of  an  appeal  an  agreement  was  entered  of  record 
in  the  court  a  qua  that  the  ledgers  were  to  be  brought  up  in  the 
original. 

The  certificate  required  was  properly  made  to  yield  to  the  agree- 
ment, for  the  clerk  could  not  certify  the  books  brought  up  in  the 
original. 

The  appellants  have,  through  counsel  under  oath,  stated  the 
canses  that  prevented  them  from  producing  and  lodging  the  books  in 
the  Appellate  Court. 

The  books  and  documents  are  at  this  time  before  the  court  under 
a  certiorari  from  this  court. 

*^  When  by  subsequent  order  of  court  imperfections  in  a  transcript 
are  cured,  a  pending  motion  to  dismiss  will  be  overruled  as  a  matter 
of  course."  Huyghe  vs.  BrinkmaUi  38  An.  837;  Hughes  vs.  Murdock, 
45  An.  936. 

With  reference  to  the  documents  not  copied  in  the  transcript, 
being  schedules  or  lists  of  property. 

The  defendants  (although  they  were  brought  up  by  the  clerk  of 
conrt  as  part  of  the  record  in  answer  to  the  writ  of  certiorari)  urged 
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that  it  was  proper  on  the  part  of  the  clerk  Dot  to  include  them  in 
the  transcript.  They  allege  that  while  offered,  the  introdaction^ 
filing  and  stamping  is  lacking.  The  record  discloses  that  the  follow- 
ing question  was  propounded : 

**  Will  you  examine  this  paper  numbered  35,056,  filed  February 
15,  1892,  in  case  entitled  John  Calder  &  Co.  and  David  R.  Calder  vs. 
Their  Creditors,  and  state  what  this  purports  to  be?" 

To  this  question  appellants  objected.  The  court  overruled  the 
objection  and  admitted  the  document,  to  which  ruling  a  bill  of  ex- 
ception was  reserved.  Following  this  rule  counsel  for  appellees 
Offered  ^*  the  schedule  in  the  respite  proceedings  identified  by  the 
witness,  and  the  schedule  in  the  insolvency  proceedings,  which  he 
has  just  identified,  said  documents  being  filed  in  suits  Nos.  32,894  and 
36,056. 

The  same  objection  was  made  as  was  offered  to  the  admissibility 
of  the  documents  just  previously  offered. 

The  ruling  was  the  same  and  a  bill  was  reserved. 

The  documents,  the  clerk's  statement  of  facts  shows,  were  intro- 
duced and  admitted  in  evidence. 

They  v\  ere  as  alleged  not  stamped. 

Though  they,  the  appellees  and  defendants,  should  have  had  them 
stamped  when  they  were  offered ;  considering  all  the  facts  and  cir- 
cumstances in  this  case  the  court  will  permit  the  stamping  at  this 
time,  as  it  will  complete  the  record  and  as  it  does  not  occasion  any 
delay  in  the  hearing  of  the  case  on  appeal. 

The  case  has  not  been  submitted  for  decision.  But  the  time  within 
which  appellees  are  authorized  to  stamp  the  documents  is  limited  to 
three  days  from  this  date,  otherwise  they  will  not  be  considered  as 
instruments  of  evidence  before  the  court.  W.  S.  Reddick  vs.  R.  M. 
White,  46  An.  1198. 

Appellees'  motion  to  dismiss  the  appeal  is  denied. 

On  the  Merits. 

Miller,  J.  The  executors  and  heirs  of  John  Calder  by  their  peti- 
tion, filed  in  these  proceedings,  assert  title  to  immovable  property, 
charged  to  have  been  wrongfully  included  in  the  cession  of  David  R. 
Calder  to  his  creditors,  and  those  of  the  firm  of  John  Calder  &  Co. 
The  syndics  of  the  creditors,  answering,  aver  the  property,  though 
bought  in  the  name  of  John  Calder,  was  purchased  with  the  funds  of 
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the  partnership  of  John  Calder  &  Co.,  as  such  carried  on  their  com- 
mercial books  and  belonged  to  the  partnership.  The  judgment  of 
the  lower  court  was  in  favor  of  the  syndics  and  comes  here  on  the 
plaintiffs'  appeal.  John  Calder  &  Co.,  at  and  prior  to  1876,  was 
composed  of  John  H.  Calder,  John  Calder  and  David  R.  Calder,  their 
reiipective  interests  being  one-quarter,  one-half  and  one -quarter. 
The  partnership  was  renewed  in  1880  to  endure  for  five  years,  the 
interest  of  the  partners  remaining  the  same.  John  H.  Calder  died 
in  1884,  before  the  expiration  of  the  five  years.  The  partnership 
was  continued  between  the  survivors,  the  interest  of  each  being 
fixed  at  one-half  each.  This  partnership  was  ended  by  the  death 
of  John  Calder  in  1885.  D.  R.  Calder  continued  the  business  under 
the  same  firm  namo. 

Prior  to  the  partnership  formed  in  1880,  there  was  acquired  in 
1876  certain  property  on  Peters  street  used  by  the  firm,  purchased 
in  the  name  of  John  Calder.  In  1881  there  was  acquired  certain 
property  on  Magazine  street,  and  in  1883  the  Bayou  Sale  plantation 
in  St  Mary.  These  last  purchases,  like  the  first,  were  in  the  name 
of  John  Calder.  The  property  embraced  in  these  three  purchases  is 
that  sued  for  by  his  executors  and  heirs.  * 

David  R.  Calder  in  1891  applied  for  a  respite  from  the  creditors  of 
John  Calder  &  Co.  and  his  individual  creditors.  The  respite  was  ob- 
tained, but  proving  of  no  service,  in  1892  he  made  a  cession  to  his 
cre4}itor8,  as  well  as  to  the  creditors  of  his  late  firm,  John  Calder  & 
Co.  In  the  respite  and  cession  he  included  the  immovable  property 
involved  in  this  suit,  treating  it  as  firm  property,  though  acquired 
in  the  name  of  John  Calder. 

The  plaintiffs  rely  on  the  title  standing  in  the  name  of  John  Calder, 
and  contend  this  title  is  conclusive.  The  defendants  insist  that  the 
entries  in  the  partnership  books,  and  other  testimony  tending  to 
show  that  the  property  was  treated  by  the  partners  as  firm  prop- 
erty, was  properly  admitted,  and  establish  the  ownership  of  the 
firm. 

We  are  met  at  the  threshold  of  the  case  with  the  objection  of 
the  plaintiffs  to  the  admissibility  of  the  entries  in  the  partnership 
books,  and  other  testimony  offered  by  defendants  on  the  issue  of  title. 
The  objection  is  based  on  the  provisions  of  the  Code  that  the  au- 
thentic act  conveying  title  makes  full  proof,  and  prohibiting  parol 
testimony  tending  to  contradict  the  act  or  to  establish  or  affect  the 
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title  to  immovable  property.  Entries  in  the  partnership  books  bind 
the  partners ;  their  admissibility  can  not  be  deemed  to  infringe  on 
the  dignity  the  law  attaches  to  the  authentic  act,  and  manifestly  are 
not  to  be  viewed  as  parol  proof.  We  therefore  hold  the  entries  ad- 
missible. In  the  same  view,  the  declarations  of  the  partners  con- 
tained in  the  act  of  partnership  of  1880,  with  respect  to  the  Peten 
street  property,  must  have  effect.  For  the  purposes  of  our  concln- 
sion  as  to  the  title  of  the  property,  the  objection  under  considera- 
tion needs  no  further  discussion.  2  Lindley  on  Partnership,  537; 
Armistead  vs.  Spring,  1  Rob.  £67. 

With  respect  to  the  Peters  street  property  acquired  in  1876  by 
John  Calder,  the  entries  in  the  ledgers  are  headed  Warehouse,  9& 
Peters  street,  with  a  debit  of  two  thousand  five  hundred  and  fifteen 
dollars  and  seventy -one  cents.  It  is  in  proof  the  firm  used  the 
property.  The  price  paid  for  it  was  two  thousand  dollars.  Bat,  in 
addition  to  the  significance  of  these  entries,  there  is  in  evidence  the 
partnership  agreement  of  1880,  accompanied  with  a  statement  of  all 
the  partnership  property,  in  which  the  Peters  street  property  is  in- 
cludedi  at  the  value  corresponding  with  the  debit  in  the  ledgers. 
The  agreementi*is  by  authentic  act ;  refers  to  the  partnership  previ- 
ously subsisting  between  the  parties,  John  Calder,  John  H.  Calder 
and  David  R.  Calder,  and  is  signed  by  them.  The  interests  in  this 
previous  partnership  was  one-half  in  John  and  one-fourth  each  in 
John  H.  and  David  R.  Calder.  It  is  to  be  added  that  on  the  inyen- 
tories  of  the  estate  of  John  H.,  99  Peters  street  is  mentioned  as  firm 
property,  and  not  included  in  that  of  John.  There  can  be  but  one 
conclusion:  that,  though  standing  in  John  Calder's  name,  the  ware- 
house was  firm  property,  i.   e.,  acquired  for  it. 

The  evidence  with  regard  to  the  Bayou  Sale  plantation  is:  that 
the  firm  held  mortgage  notes  on  the  property;  that  John  Calder 
purchased  it  in  1883,  making  a  cash  payment  of  five  thousand  dol- 
lars, and  for  the  residue  of  the  price  assumed  the  notes  held  by  bis 
firm.  Thereafter,  an  account  was  kept  on  the  partnership  books 
headed  Bayou  Sale  plantation,  beginning  with  a.  debit  of  the  mort- 
gage notes  assumed  by  John  Calder.  This  account  is  continued  with 
debits  apparently  for  plantation  supplies  and  expenditures;  carries 
no  credits  except  a  small  item  and  closes  with  a  large  balance 
against  the  plantation.  In  the  applications  for  a  respite  and  for  a 
surrender  by  David  R.  Calder,  he  included  this  plantation  as  firm 
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property.  These  applications  were  the  first,  more  than  five,  and  the 
last  more  than  seven  years  after  John  Oalder's  death.  We  find  in 
the  record  the  testimony  that  the  firm  paid  taxes  on  the  property, 
and,  sabject  to  plaintiff's  objection,  there  is  testimony  as  to  the  ap- 
preciation of  the  title  manifested  by  the  acts  and  conduct  of  the 
partners.  This  testimony  adds  but  little  if  any  to  the  light  afforded 
by  the  written  title  and  the  entries.  In  the  book-keeper's  testimony 
occurs  the  statements  substantially:  that  the  firm  paid  taxes, 
insurance  and  other  expenses  of  the  plantation  not  charged  to 
the  account  of  John  Oalder  but  to  the  plantation ;  that  the  planta- 
tion figures  as  a  debtor  to  the  firm ;  does  not  know  whether  it  can 
be  called  an  asset;  that  nothing  he  thinks,  on  the  books  in- 
dicates the  plantation  was  the  property  of  John  Oalder,  and 
the  witness  states,  he  could  not  state  how  the  property  was 
treated  by  the  members  of  the  firm ;  that  the  question  never  came 
up  until  the  inventory  of  John  H.  Oalder,  and  with  that  witness  had 
nothing  to  do.  On  the  same  line  witness  testifies  on  cross-examina- 
tion: had  heard  John  Oalder  claim  the  plantation  as  his;  he  always 
so  considered  it ;  that  goods  were  always  shipped  to  John  Oalder 
for  Bayou  Sale  plantation,  and  he  makes  other  statements  carry- 
ing that  significance.  D.  R.  Oalder,  though  he  twice  placed  the 
plantation  on  his  schedules  as  firm  property,  yet  testifies  the 
plantation  was  that  of  John  Oalder,  and  was  so  treated, 
and  it  is  proper  to  add  the  witness  states,  in  substance,  he 
was  troubled  in  mind  and  gave  the  schedules  little  attention.  It  is 
quite  manifest  the  parol  proof,  if  entitled  to  any  consideration 
on  an  issue  of  title  to  Immovable  property,  is  not  of  a  char- 
acter to  exert  any  material  influenco.  It  seems  to  us,  it  would 
be  straining  the  significance  of  the  entries  to  hold  they  show  this  prop- 
erty was  acquired  for  the  firm.  The  account  was  kept  in  the  name 
of  the  plantation,  just  as  any  other  account  might  be  kept  of  the  firm 
with  plantation  owners.  The  mortgage  notes  were  debited,  the  sup- 
plies and  other  expenditures  were  charged,  and  we  gather  from  the 
testimony  there  were  practically  no  revenues  to  be  credited.  One 
partner  may  well  acquire  during  the  existence  of  the  partnership, 
separate  property.  Here,  John  Oalder  made  a  large  cash  payment 
and  there  is  no  proof  it  was  made  with  partnership  funds.  He 
assumed  the  payment  of  the  mortgage  notes,  thus  becoming  a  debtor 
to  the  firm,  and  accordingly  the  plantation  account  was  charged 
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with  the  not  es.  Where  partnership  entries  are  relied  on  to  overthrow 
the  title  of  the  partner  to  immovable  property  acquired  by  him,  the 
entries  should  clearly  import  the  acquisition  was  for  the  partnership. 
We  think  the  proof  is  short  of  that  requirement,  and  that  the  rela- 
tion shown  by  the  record  is  that  John  Calder  was  the  owner  of  the 
property,  and  the  debtor  of  his  firm  on  the  plantation  account.  That 
debt  and  not  the  plantation  was  the  asset  of  the  firm. 

The  Magazine  street  property  was  acquired  in  1881  in  the  name  of 
John  Calder.  There  is  the  testimony  the  firm  paid  the  taxes;  that 
they  were  not  charged  to  John  Calder's  individual  account;  that 
the  taxes  figure  in  the  expense  account.  The  witness,  af>ked  to  refer 
to  the  entries,  answers,  the  firm  paid  no  taxes  for  five  or  six  years, 
and  that  the  firm  paid  the  taxes  when  they  were  paid.  Whethe/any 
taxes  were  paid  or  charges  for  their  payment  were  made  in  John 
Galder's  lifetime  does  not  appear.  The  property  was,  at  all  times  after 
his  death  in  1885,  in  the  control  of  D.  R.  Calder.  No  entry  on  the  part- 
nership books  is  produced  with  reference  i  o  this  property.  It  appeaikv 
that  on  the  inventory  of  John  Calder' s  succession,  this  property  was 
not  included.  The  inventory  was  taken  under  the  direction  of  D. 
R.  Calder  alone,  one  of  the  executors,  and  was  not  signed  by  the 
co-executor,  the  widow  of  John  Calder.  It  must  be  manifest,  the 
record  discloses  no  basis  whatever  to  hold  the  Magazine  property  to 
be  that  of  the  partnership.  We  have  detailed  the  parol  proof,  not  to 
give  it  the  character  of  testimony  admissible  to  atfect  the  legal  title, 
but  to  show  the  slender  basis  it  would  afford  if  admissible.  In  oar 
view  the  title  of  John  Calder  must  stand. 

It  appears  that  the  widow  of  John  Calder,  one  of  the  plaintiffs  in 
this  suit,  in  her  capacity  of  his  executor,  signed  the  application  of 
David  R.  Calder  for  a  respite,  and  his  schedule  embraced  as  firm 
property  all  the  immovable  property  standing  in  the  name  of  John 
Calder.  Her  testimony  is  she  was  told  by  David  R.  Calder  it  was 
her  interest  to  do  so,  and  we  gather  from  her  testimony  she  had 
no  appreciation  that  her  signature  implied  any  liability  or  relinquish- 
ing any  right.  In  our  view,  her  action  has  no  bearing  on  the  issue 
here.  As  to  the  schedules  of  David  R.  Calder,  filed  years  after  the 
death  of  John  Calder,  they  can  have  no  tendency  to  affect  the  widow 
and  heirs. 

The  Peters  street  property,  under  the  evidence  shown  to  have 
been  acquired  during  the  partnership  of  John  Calder  &  Co.,  first 
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Babeiaiiog  ending  in  1880,  it  remains  to  consider  the  effect  of  that 
acquisition  and  the  control  the  syndics  of  David  R.  Oalder  can  exert 
with  respect  to  that  property.  Under  our  law  a  partnership  can  not 
own  immovable  property.  When  acquired  in  the  partnership  name, 
or  when  by  competent  proof  it  is  shown  to  have  been  purchased  in 
the  name  of  one  of  the  partners  for  the  partnership,  they  become 
joint  owners.  The  interest  of  the  partners  in  that  partnership  was^ 
as  already  stated,  one-half  in  John  Oalder  and  one- quarter  each  to 
John  H.  and  David  R.  Oalder.  The  result  is  that  they  became  the 
owners  in  these  proportions  of  that  property.  It  follows,  too,  that 
no  one  of  these  partners  could  convey  more  than  his  interest.  All 
most  concur  to  sell  the  property,  and  no  cession  of  one  of  the  partners 
coald  have  any  effect  on  the  shares  of  his  copartners.  It  is  our 
conclusion,  therefore,  that  the  cession  of  David  R.  Oalder  was  with- 
out effect  on  the  one -half  interest  of  John  Oalder.  Neither  D.  R. 
Oalder  or  his  syndic  could  pass  any  title  to  that  half.  The  syndic 
by  the  cession  can  control  and  dispose  of  the  one-fourth  only  of  the 
Peters  street  property.  0.  0.,  Arts.  2825,  2886;  Richardson  vs.. 
Packwood,  1  N.  S.  295;  Skillman  vs.  Pumell,  3  La.  4^6;  Baca  vs. 
Ramos,  10  La.  420;  Thomas  vs.  Scott,  3  Rob.  256;  Lee  vs.  Ferguson, 
5  An.  552;  Weld  vs.  Peters,  1  An.  484. 

In  equity,  real  estate  acquired  for  the  partnership  is  liable  for  the 
partnership  debts.  This  principle  has  no  place  in  the  discussion  as 
to  the  effect  of  the  cession.  That  cession  made  by  the  partner  in  a 
commercial  partnership  passes  the  property  of  the  partner,  and  the 
better  opinion  would  seem  to  be,  it  passes  the  movable  property  of 
the  partnership  when  made  by  the  partner  to  pay  partnership  debts. 
T)rler  and  another  vs.  Their  Oreditors,  9  Rob.  372.  But  under  our 
law,  immovables  bought  for  the  partnership  must  be  deemed  owned 
jointly  by  the  individual  partners,  and  can  not  be  regarded  as  owned 
by  the  partnership.  Still,  the  partners  have  the  right  to  require  the 
application  of  such  immovables  to  pay  the  partnership  debts.  That 
equity  does  not  spring  from  the  cession.  With  or  without  the 
cession  it  exists.  It  is  not  a  lien  of  partnership  creditors  in  their 
own  right,  but  a  lien  in  their  favor  through  the  equity  of  the  part- 
ners. The  partnership  during  which  the  Peters  street  property 
was  acquired  ended  in  1880,  fourteen  years  since.  David  R. 
Calder  can  not  hold  the  half  interest  of  John  Oalder  for  debts 
created  since  that  dissolution  in  the  course  of  business  conducted 
23 
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by  the  survivors  under  the  name  of  a  flrm  dissolved  years  since. 
But  if  any  debts  of  the  partnership  prior  to  1880  still  subsist,  it  ie 
equitable  that  the  right  iff  the  syndic  be  reserved  in  the  appropriate 
form  of  proceeding  to  subject  the  Peters  street  property  to  satisfac- 
tion for  such  debts.  Story  on  Partnership,  Sees.  97,  98,  360,  361 ; 
O.  C,  Art.  2823;  Case  vs.  Beauregard,  99  U.  S.  126;  McKee  vs. 
Qriffin,  23  An.  417.    . 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  that  the  plaintiffs  in 
this  suit  be  and  they  are  hereby  recognized  and  decreed  to  be  the 
owners  of  one  undivided  half  of  the  property  No.  99  Peters  street, 
as  the  same  is  set  forth  in  the  petition,  and  act  referred  to  in  the 
petition,  reserving  the  right  of  the  syndic  to  subject  said  property 
to  the  satisfaction  of  the  debts,  if  any,  of  the  partnership  of  John 
Oalder  &  Co.,  subsisting  prior  to  1880.  It  is  further  ordered  and 
decreed  that  plaintiffs  be  and  they  are  hereby  decreed  to  be  the 
owners  of  the  Magazine  street  property  and  Bayou  Sale  plantation, 
as  the  same  are  set  forth  in  the  petition  and  acts  of  sale,  and  be  pat 
in  possession  thereof,  and  that  defendants  pay  costs. 

Rehearing  refused. 


No.  11,636. 
Mary  Emily  King  vs.  Paul  L.  Fourchy. 

An  attorney  at  law  with  whom  a  deposit  has  been  made  for  costs  of  suit  is  respon- 
sible in  damages  to  his  client  if  he  permits  the  claim  placed  in  his  hands  for 
suit  to  prescribe. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 

^     Ellis,  J. 


Omer  Viller^  for  PlalntifP  and  Appellee. 


Albert  Voorhies  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  testimony  in  the  record  convinces  us  of  the  fol- 
lowing facts  in  this  case :  That  the  defendant  was  employed  by  the 
plaintiff  to  institute  a  suit  for  slander  against  one  Salvadore  Da- 
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mig;lia;  that  a  sam  of  thirty -five  dollars  was  deposited  with  plaintiff 
for  costs.  That  the  defendant  filed  the  petition  in  the  suit,  and 
deposited  the  necessary  sum  to  cover  the  costs  for  the  filing  of  this 
petition;  that  he  neglected  to  deposit  the  amount  for  service  of  cita- 
tion, and  through  his  neglect  or  inattention  the  demand  of  plaintiff 
against  the  defendant  in  the  suit  for  slander  became  prescribed;  that 
another  attorney  was  employed  to  prosecute  the  suit,  and  the  de- 
fendant on  the  trial  pleaded  the  prescription  of  one  year,  and  the 
plaintiff's  demand  was  dismissed ;  that  the  receipt  offered  in  evidence 
by  the  defendant  in  this  suit  on  the  return  of  the  money  deposited 
by  the  plaintiff  had  no  reference  to,  nor  did  it  include  the  demand  of 
the  plaintiff  against  this  defendant  for  damages  for  the  neglect  to 
deposit  costs  for  the  service  of  citation  in  the  demand  against  the 
defendant  in  the  action  for  slander;  that  the  plaintiff  in  the  slander 
suit  had  a  good  cause  of  action,  and  that  had  she  obtained  her  judg- 
ment for  a  reasonable  amount,  the  defendant  had  sufQcient  property 
to  respond  to  the  judgment. 

On  these  facts  the  plaintiff,  Mary  Emily  King,  brought  this  suit  to 
recover  from  the  defendant,  the  attorney  first  employed  by  her  to 
prosecute  her  suit  for  slander,  damages  for  neglect  to  prosecute  the 
same,  by  which  prescription  accrued,  in  the  sum  of  five  thousand 
dollars. 

The  case  was  tried  by  a  jury.  This  jury  heard  all  the  evidence 
offered  as  to  the  slander  and  the  ability  of  the  defendant  to  pay  the 
probable  amount  that  would  have  been  assessed  had  the  suit  been 
snccessfally  prosecuted.  The  defendant  is  undoubtedly,  on  the 
facts  stated,  responsible  for  the  prescription  of  the  d-mand,  and  is 
therefore  responsible  in  damages.  Thompson  vs.  Lobdell,  7  Rob. 
369. 

The  jury  awarded  damages  to  the  amount  of  two  hundred  dollars. 
We  think  the  verdict  was  correct  as  to  amount. 

Rehearing  refused. 


No.  11,667. 
William  P.  Nicholls  vs.  Mrs.  Marie  A.  Bienvenub  et  als. 

In  a  salt  to  dissolve  the  sale  for  non-payment  of  the  price,  brought  by  the  trans- 
feree of  the  right  of  action,  the  defendant  can  not  dispute  plaintiff's  right  on 
the  ground  that  the  board  of  directors  of  the  bank,  the  unpaid  vendor,  did  not 
authorize  its  president  to  make  the  transfer  to  plaintiff;  no  complaint  of  that 
character  coming  from  the  bank  receiving  the  plaintiff's  money,  the  considera- 
tion for  the  transfer,  and  thus  affirming  it. 
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The  statement  of  facts  by  the  jadge^  granting  the  appeal  reciting  that  a  witneaa 
testified  the  tender  was  made  as  set  forth  in  the  petition,  the  petition  contain- 
ing the  requisite  allegation,  is  deemed  sufficient. 

In  an  action  to  dissolve  the  sale  for  non-payment  of  the  price,  it  is  no  part  of  the 
plaintiff's  duty  to  provoke  a  family  meeting  to  adyise  whether  or  not,  in  the  In- 
terest of  the  minors  defendant,  the  tender  by  plaintiff  of  the  price  should  be 
accepted;  hence  the  judgment  of  plaintiff  dissolving  the  sale  will  not  be  dis- 
turbed if  such  meeting  was  not  called,  even  if  such  meeting  was  necessary. 

In  confirming  a  default  in  such  case  no  Jury  is  necessary,  Art.  813  of  the  Code  of 
Practice  not  applying  to  such  confirmation. 

When  a  statement  of  facts  for  an  appeal  is  not  applied  for  seasonably,  in  this  case 
almost  a  year  after  the  rendition  of  the  judgment,  when  the  memory  of  the 
judge  naturally,  as  he  states,  has  become  Indistinct,  the  court.  If  it  does  not  dis- 
miss the  appeal  because  of  deficiencies  in  the  statement  due  to  the  delayed  ap- 
plication, will,  at  least,  construe  the  statement  liberally,  so  as,  if  possible,  to 
sustain  the  judgment.    C.  P.,  Arts.  602, 603;  31  An.  856;  10  An.  180;  7  Sob.  179. 

APPEAL  from  the  Twentieth  District  Court,  Parish  of  Assamption. 
Quion,  J. 


Paul  LMie  and  Beattie  dk  Beattie  for  Plaintiff,  Appellee. 


R.  N.  Sima  for  Defendants,  Appellants. 


The  opinion  of  the  conrt  was  delivered  by 

MiLLEB,  J.  The  defendant  appeals  from  the  judi^ment  of  the 
lower  court  dissolving,  for  non-payment  of  part  of  the  price,  the 
sale  of  a  plantation,  and  for  revenues  of  the  property,  less  the  cash 
payment,  taxes,  etc.,  as  expressed  in  the  judgment.  The  judgment 
was  by  default  rendered  on  the  2d  October,  1898.  The  appeal  was 
taken  in  September,  1894. 

The  assignment  of  errors  in  this  court  is,  that  there  was  no  au- 
thority conferred  by  the  directors  of  the  Citizens  Bank  on  its  presi- 
dent to  transfer  to  plaintiff  the  right  to  sue  for  the  dissolution  of  the 
sale  of  the  plantation  involved  in  this  controversy ;  second,  there  was 
no  allegation  or  proof  of  tender  by  plaintiff  of  the  notes  represent- 
ing the  unpaid  price  of  the  cash  payment  on  account  of  the  price 
paid  by  the  purchaser ;  third,  that  if  any  tender,  there  was  no  au- 
thority on  the  part  of  the  tutor  of  the  minors  to  refuse  it  without 
the  advice  of  a  family  meeting  and  the  authority  of  the  court;  fourth, 
that  the  action  being  one  of  rescission  of  a  contract,  the  default 
should  have  been  confirmed  on  proof  administered,  and  before  a 
jury  in  pursuance  of  their  verdict. 
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It  appears  from  the  record  that  the  bitizenB  Bank  sold  the  planta- 
tion in  1888  to  F.  A.  Bienvenue,  the  cash  payment  being  four  then* 
land  five  hundred  dollars,  and  notes  given  for  the  residue  of  the 
price  aggregating  ten  thousand  five  hundred  dollars,  payable  in  one, 
two,  three,  four  and  five  years.  In  1893  the  notes,  save  some  inter- 
est, being  wholly  unpaid,  the  president  of  the  bank  transferred  the 
notes  to  plaintiff,  specially  subrogating  him  to  the  bank's  right  to 
roe  for  dissolution  of  the  sale.  The  first  aidsignment  denies  the  right 
of  the  president  to  make  this  transfer  and  give  this  subrogation,  no 
anthority  of  the  board  of  directors  being  shown. 

The  president  of  the  bank  presumed  to  be  competent  for  acts  of 
administration,  the  collection  of  the  notes  of  the  bank,  whether  by 
bim  or  any  other  officer,  is  to  be  deemed  authorized.  In  this  case 
the  subrogation  to  the  action  of  the  bank  for  the  dissolution  of  the 
sale  was  an  incident  to  the  transfer  of  the  notes  given  for  the  price 
of  the  plantation,  and  the  transfer  of  the  right  of  action  to  dissolve 
was  to  realize  on  the  notes.  It  is  enough  on  this  branch  of  the  case 
that  under  the  transfer  and  subrogation  the  bank  received  fourteen 
thousand  dollars  on  the  notes.  The  bank  could  not  question  the 
abrogation  under  which  it  received  the  plaintiff's  money,  and  the 
widow  and  heirs  of  the  maker  of  the  notes  can  not  deny  that  which 
the  bank  itself  could  not  dispute. 

The  second  assignment  is,  that  no  tender  was  alleged  or  proved. 
The  suit  was  on  the  notes  representing  the  whole  of  the  unpaid 
price,  and  the  petition  alleged  the  tender  of  the  price  paid.  The 
statement  of  facts  is,  that  the  judge  remembers  a  witness  testified 
to  the  tender,  and  that  another  witness  testified  to  the  value  of  im- 
provements.    We  think  this  statement  sufficient  as  to  the  tender. 

The  third  assignment  is,  that  a  family  meeting  was  essential  to 
authorize  the  tutor  of  the  minor  heir,  one  of  defendants,  to  accept 
or  refuse  the  tender.  All  that  is  required  of  the  plaintiff  seeking  to 
dissolve  the  sale  made  by  him  is  to  make  the  tender  to  the  proper 
parties.  It  is  no  part  of  his  business  to  call  a  family  meeting  in  the 
interest,  real  or  supposed,  of  the  minor  heir  of  the  purchaser,  nor 
can  his  tender  or  right  to  dissolve  be  in  the  least  affected  if  such 
meeUng  is  not  called. 

In  reference  to  the  fourth  assignment,  it  is  enough  to  say  that  in 
our  view  there  was  no  necessity  to  call  a  jury  on  the  issue  as  to  the 
dissolution  of  the  sale.    0.  P.,  Art.  813. 
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If  there  was  any  deficiency  in  the  statement  cf  facts  it  may  well 
be  doubted  whether  the  plaintiff  should  for  that  reason  be  deprived 
of  his  judgment  by  the  remanding  of  the  cause.  The  law  gives  to  the 
party  the  right  of  appeal  on  a  statement  of  facts,  when  the  testimony 
has  not  been  taken  down.  We  think  this  implies  a  seasonable  ap- 
plication when  it  is  in  the  power  of  the  judge  to  give  that  statement. 
The  application  should  be,  primarily,  made  to  the  opposite  counsel. 
In  this  case  the  judge  of  the  lower  court  is  applied  to  for  the  state- 
ment, nearly  a  year  after  the  judgment  was  rendered.  Naturally, 
the  testimony  of  the  witnesses  is  not  remembered  with  particularity, 
as  he  states.  We  bold  the  statement  sufficient  to  meet  the  assign- 
ments in  this  case,  bat  if  the  statement  was  deficient  we  would  not 
feel  authorized  to  disturb  a  judgment  because  the  appellant  bad  not 
seen  fit  to  ask  for  a  statement  of  facts  until  the  memory  of  the  judge 
had  become  indistinct.  See  Code  of  Practice,  Arts.  602,  603 ;  Henri 
vs.  Francincues,  31  An.  866;  Lucas  vs.  Bell,  10  An.  180;  Landry  vs. 
College,  7  Rob.  179. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 

Rehearing  refused. 

The  Chief  Justice  recuses  himself  in  this  case. 


No.    11,743. 

-47  358]        State  op  Louisiana   ex   rel.  P.  H.  Legendre   bt  al.  vs.  The 
JL^I  Clerk   op  the   Civil  District  Court   por  the   Parish    of 

g  *^  Orleans. 

'  47~358  The  stenoi^rapher  in  the  Civil  District  Court  Is  an  ofllcer  of  the  court.    Sec.  1,  Act 

113^067  No.  94  of  1876. 

Sec.  1,  Act  No.  B  of  1894   re<iuires  that  the  original  testimony  taken  by  the  sten- 
ographer shall  be  embodied  in  the  transcript  of  appeal. 
A  rule  of  the  District  Court,  which  requires  '*  leave  of  the  court"  to  be  obtained 
before  sending  up  original  papers  to  the  Supreme  Court,  yields  to  the  statute. 
The  ••  order  of  the  law"  takes  the  place  of  **  the  leave  of  the  court," 

A  PPLICATION  for  a  Writ  of  Mandamus. 
A.  J.  Lewia  for  Relators. 


Armand  G.  Romain  for  Respondent. 
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The  opinion  of  the  court  was  delivered  by  • 

NiCHOLiiS,  O.  J.  Relators  allege  that  they  are  appellants  from  a 
jadgment  rendered  against  them  on  January  2,  1895,  and  signed 
Janaary  14,  1895,  in  favor  of  plaintiff,  in  the  matter  entitled  Emile 
Mailer  vs.  P.  H.  Legendre  et  al8»,  No.  43,839  of  the  docket  of  the 
Civil  District  Court  for  the  parish  of  Orleans.  That  the  appeal 
which  they  have  taken  has  been  made  returnable  to  this  court  on  the 
third  Monday  of  February,  1895.  That  the  testimony  taken  in  said 
case  was  taken  down  by  a  stenographer  on  October  17,  18  and  19, 
1894,  and  that  the  original  copy  of  his  extended  notes  was  duly  filed 
in  December,  1894,  and  is  now  in  the  custody  and  keeping  of  the 
clerk  of  the  said  Civil  District  Court.  That  Act  No.  3  of  the  General 
Assembly  of  this  State,  approved  June  4,  1894,  entitled  ''  An  act  to 
provide  for  the  saving  of  costs  to  litigants  in  cases  appealable  to  the 
Supreme  Court,  and  repealing  all  laws  in  conflict  therewith,"  makes 
it  the  duty  of  the  clerk  in  preparing  the  transcript  of  appeal  in  any 
case  where  the  appeal  lies  to  this  court  in  which  the  testimony  has 
been  taken  down  by  a  stenographer,  and  the  original  copy  of  said 
testimony  has  been  filed,  to  embody  in  the  transcript  of  appeal  the 
said  original  copy  of  said  testimony.  That  for  this  testimony  the 
clerk  shall  make  no  further  charge.  They  aver  that  they  have  made 
due  demand  upon  said  clerk  to  deliver  to  them  the  transcript  of  ap- 
peal in  said  cause,  made  according  to  law,  and  particularly  in  con- 
formity with  the  provisions  of  said  Act  No.  3,  approved  June  4,  1894, 
and  that  said  clerk  refuses  to  comply  therewith.  That  said  action  of 
the  clerk  operates  a  great  hardship  to  relators  and  causes  them  a 
denial  of  justice  against  which  they  are  without  remedy  other  than 
that  of  invoking  the  powers  of  this  court,  which  is  now  vested  with 
sole  and  exclusive  jurisdiction  of  said  cause,  as  said  lower  court  has 
granted  relators  an  appeal  from  said  judgment  to  this  court,  and  re  - 
lators  have  filed  with  the  clerk  the  requisite  bond  of  appeal ;  all  of 
which  was  done  prior  to  said  demand  being  made  on  the  clerk  to 
comply  with  the  law  and  to  deliver  to  relators  a  transcript  of  appeal 
in  accordance  therewith,  and  his  refusal  to  do  so.  That  their  only 
remedy  is  a  writ  of  mandamus  to  compel  him  to  perform  that  duty. 
They  pray  for  a  writ  of  mandamus  ordering  the  clerk  to  embody  in 
the  transcript  of  appeal  to  this  court  the  original  copy  of  all  testi- 
mony taken  down  by  the  stenographer  in  the  suit  of  Emile  MuUer 
▼B.  P.  H.  Legendre,  No.  43,389,  Civil  District  Court  for  the  parish  of 
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Orleans,  and  for  which  testimony  said  clerk  shall  make  no  further 
<;harge,  or  else  that  he  show  cause  to  the  contrary.  They  farther 
pray  for  general  relief  and  for  an  extension  of  time  within  which  to 
file  said  transcript  of  appeal.  The  District  Clerk  having  by  this  court 
been  ordered  to  show  cause  why  a  writ  of  mandamua  shall  not  issue 
as  prayed  for,  assigns  for  cause : 

<<  That  an  appeal  was  taken  by  relators  from  a  judgment  rendered 
against  them  in  proceedings  No.  43,389  of  the  docket  of  the  CivU 
District  Court,  as  recited  by  them  in  their  petition. 

<<  That  a  demand  was  made  upon  him  to  furnish  without  charge  a 
copy  of  the  entire  testimony  filed  in  the  original  record  of  the  said 
<;ause. 

<<  That  said  demand  was  refused  and  not  complied  with  for  the 
following  reasons : 

<<  1.  That  the  act  known  as  Act  No.  3  of  the  session  of  1894,  in- 
voked by  relators,  specially  states  and  provides  '  that  in  all  cases  in 
the  courts  of  this  State  wherein  an  appeal  lies  to  the  Supreme 
•Court  of  this  State  and  where  the  testimony  is  taken  down  by  a 
stenographer,  that  the  stenographer,  in  reducing  his  notes  to  writ- 
ing, shall  make  a  duplicate  copy  of  said  testimony,  without  charge, 
the  original  of  which,  in  case  of  appeal,  shall  be  embodied  in  the 
transcript,  while  the  duplicate  copy  of  said  testimony  shall  remain 
in  the  record  of  the  case  in  the  lower  court.'     Vide  Act  8  of  1894. 

<<  2.  That  in  the  record  No.  43,839,  herein  referred  to,  only  one  of 
said  copies  of  the  testimony  taken  down  by  the  stenographer  was 
filed. 

'<3.  That  in  accordance  with  the  rules  adopted  by  the  Civil  Dis- 
trict Court  sitting  en  banc  '  neither  the  original  testimony  taken  in  a 
cause  nor  the  original  documents  offered  in  evidence  therein  shall 
be  incorporated  in  or  annexed  to  transcripts  of  appeal  to  the  Su- 
preme Court,  without  leave  of  the  court  first  obtained,  and  without 
replacing  said  testimony  and  documents  by  copies  certified  by  the 
clerk.'     Vide  amendment  to  Sec.  7,  Rule  21,  June  28,  1893. 

"  That  it  was  the  duty  of  the  relators  to  see  that  the  stenographer 
furnished  two  copies  without  charge,  and  that  these  two  copies  so 
furnished  were  filed  in  evidence  in  the  record  below.  That  it  was 
not  the  clerk's  duty  and  office  to  see  that  records  be  completed  by 
parties  or  persons  over  whom  he  has  no  supervision  or  control." 
For  these  reasons  he  prayed  that  the  application  for  a  tnandamuB  be 
•denied  and  dismissed. 
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We  are  of  the  opinion  that  the  relator  is  entitled  to  the  mandamuB 
applied  for. 

By  Sec.  1  of  Act  No.  3  of  1894,  it  is  enacted  that  in  all  cases  appeal- 
able to  this  court  ''  the  stenographer  in  reducing  his  notes  to  writ- 
ing shall  make  a  duplicate  copy  of  said  testimony,  without  charge, 
the  original  of  which  in  case  of  appeal  to  the  Supreme  Oourt  shall  be 
embodied  in  the  transcript,  while  the  duplicate  copy  of  said  testi- 
mony shall  remain  in  the  record  of  the  case  in  the  lower  court,  nor 
Bhall  the  clerk  of  the  court  be  allowed  to  charge  for  the  testimony  so 
embodied  in  the  transcript." 

We  are  informed  by  the  District  Clerk  in  his  answer  that  there  is 
now  on  file  in  the  record  of  the  case  No.  43,889  on  the  docket  of  the 
Ciril  District  Court  the  testimony  taken  down  in  the  cause  by  the 
stenographer,  reduced  to  writing  from  his  notes,  but  that  the 
stenographer  has  failed  to  comply  with  the  requirements  of  the  law, 
in  that  the  testimony  has  not  been  made  out  in  duplicate ;  also  that 
he  (the  clerk)  is  not  justified  in  embodying  the  notes,  actually 
famished  by  reason  of  a  rule  of  the  District  Court,  which  prohibits 
the  sending  up  to  the  Supreme  Court  the  originals  of  papers  which 
have  been  filed  in  the  District  Court  without  leave  of  court  first 
obtained,  and  without  the  replacing  of  the  said  documents  by  copies 
certified  by  the  clerk. 

The  reasons  assigned  do  not  justify  the  clerk's  course.  If  the 
stenographer  has  failed,  as  he  states,  to  transcribe  the  testimony  in 
dnplicate,  as  he  was  legally  required  to  do,  all  that  was  required  was, 
that  the  clerk  should  report  that  fact  to  the  District  Judge.  The 
stenographer  is  an  officer  of  the  court  (Sec.  1  of  Act  No,  94  of  1876), 
and  he  would  unquestionably  comply  with  any  orders  of  the  court  in 
respect  to  furnishing  a  duplicate.  The  testimony  in  the  case  is  now 
on  file  in  the  cause  evidenced  by  a  paper,  which  has  to  be  taken  and 
considered  as  the  '^  original "  referred  to  by  the  law.  This  '<  orig- 
inal" is  the  document  which  is  directed  to  be  embodied  in  the 
transcript,  and  there  is  no  reason  why  the  requirements  of  the  statute 
should  not  be  complied  with.  The  missing  paper  is  not  the  original, 
bnt  the  copy,  and  this  copy  can  be  obtained,  either  from  the 
stenographer,  or  it  can  be  made  out  by  the  clerk  himself,  and  the 
same  be  retained  as  part  of  the  record  should  he  fear  to  violate  the 
mle  he  mentions. 

The  <*  leave  of  court "  which  the  rule  Requires  to  be  obtained  ap<* 
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plies  to  papers  and  documents  other  than  the  testimony  taken  down 
by  the  stenographer.  The  District  Court  would  be  powerless^  in  view 
of  the  statute,  to  withhold  this  particular  document  or  paper  from 
the  transcript,  and  therefore  its  permission  to  embody  it  therein  is 
not  needed.  The  *^  order  of  the  law  "  takes  the  place  of  "the  leave 
of  the  court,^^ 

Relator  has  applied  for  an  extension  of  the  time  at  which  the 
transcript  shall  be  filed.  In  view  of  the  clerk's  refusal  to  perform 
an  act  8peci/lca22j/ required  of  him  in  the  making  out  of  the  tran- 
script, we  think  he  is  entitled  to  the  delay  he  asks.  Succession  of 
Jacobs,  5  Robinson,  270. 

For  the  reasons  herein  assigned  it  is  ordered  that  the  clerk  of  the 
Civil  District  Court  for  the  parish  of  Orleans  do  embody  in  the  tran- 
script of  the  appeal  to  this  court  from  the  judgment,  in  the  matter 
of  the  suit  No.  43,839  of  the  docket  of  that  court,  the  original  paper 
furnished  by  the  stenographer  in  that  case,  containing  the  testimony 
taken  therein  reduced  to  writing  by  the  stenographer  from  his  notes 
and  filed  in  the  said  cause,  and  forthwith  deliver  the  transcript  with 
the  said  testimony  therein  embodied  to  the  relator  on  his  demand 
according  to  law,  and  that  a  writ  of  mandamua  issue  accordingly. 
It  is  further  ordered  that  appellant,  in  the  suit  No.  43,839,  be  granted 
an  extension  of  time  within  which  to  file  the  transcript  in  the  said 
cause  until  February  27,  1895. 


No.  11,734. 
The  State  op  Louisiana  vs.  Robert  Holland  bt  al. 

47    8021 

50  1158|  The  District  Judge  having,  iu  a  criminal  case,  rendered  Judi^ments  upon  the  ap 
pearance  bonds  of  the  accused,  which  by  their  terms  were  not  final,  but  pro- 
visional judgmeuts,  subject  to  re-examlnatioa  and  recall,  and  having  subse- 
quently set  these  Judgmen  s  aside  on  rule,  the  orders  of  the  court,  setting  them 
aside,  and  setting  at  large  for  future  examination  and  determination  a  I  ques- 
tions touching  the  rights  of  parties  upon  and  under  the  bonds,  are  not  such 
Judgments  or  orders  as  are  appealable  to  the  Supreme  Court. 

APPEAL  from  the  Seventh  Judicial  District  Court,  Parish  of  East 
Carroll.     Montgomery,  J, 


M.  J.  Cunningham,  Attorney  General,  and  Joseph  E,  RansdeU,  Dis- 
trict Attorney,  for  Plaintiff  and  Appellant. 
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Charles  8,  Wyly  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Nicholas,  C.  J.  In  January,  1894,  an  indictment  was  found  in  the 
District  Court  for  East  Carroll  parish,  charging  Lynmore  Brown, 
Paul  Gardbam,  Eddie  Belden  and  Roberc  Holland  with  shooting  with 
intent  to  commit  murder. 

In  the  minutes  of  that  court  of  January  11,  1895,  we  find  the  fol> 
lowing  entry : 


State 
V8.  .     ^No.  210. 

Lynmore  Brown  et  al. 


J- 


The  accused,  Lynmore  Brown,  ^ddie  Belden,  Paul  Gardbam,  and 
the  sureties  on  their  appearance  bond,  were  called  at  the  door  of  the 
court  house,  to  come  into  court  and  answer  to  the  charge  of  shooting 
with  Intent  to  murder,  and  failing  to  do  so,  the  sureties  on  their  ap- 
pearance boQd  were  called  on  to  produce  the  bodies  of  said  accused, 
and  failing  to  do  so,  it  was  ordered  that  there  be  judgment  nisi 
against  the  principal  and  surety  for  the  full  amount  of  the  appear- 
ance bond. 

On  the  18th  of  January,  1896,  the  three  parties  mentioned  in  this 
entry,  and  their  sureties,  moved  to  set  aside  the  judgment  ''  nisij^^ 
urging  that  the  parties  were  not  called  on  at  the  court  house  door, 
as  required  by  law :  that  i^  they  were  ever  called  at  all,  it  was  at  the 
door  of  the  Stewart  storehouse,  which  was  at  least  five  hundred 
yards  from  the  court  house. 

On  the  same  day  Robert  Holland  (one  of  the  parties  indicted  as 
stated)  and  his  sureties  moved  '*  to  set  aside  the  pretended  judg- 
ment "ni«t,"  on  the  ground  that  it  was  physically  impossible  for 
bim  to  have  appeared  at  the  time  fixed,  as  he  was  a  material  witness 
in  a  murder  case  before  the  District  Court  for  West  Carroll  parish, 
then  in  session ;  that  he  had  been  arrested  and  was  then  held  as  a 
witness  by  that  court.  He  further  claimed  that  he  had  never  been 
called  at  the  court  house  door,  but  if  called  at  all,  it  was  at  the  door 
of  the  said  Stewart  storehouse. 

On  the  same  day  (January  18,  1895) ,  Brown,  Belden  and  Gardbam 
were  arraigned,  pleaded  not  guilty,  and  asked  for  trial  by  jury,  and 
thereupon  the  court  ordered  that  <*  the  judgment  nisi,  as  to  them, 


364  SUPREME  OOURT  OF  LOUISIANA. 

State  TB.  Holland  et  al. 

be  set  aside.  To  this  action  the  District  Attorney  excepted,  and  ten- 
dered a  bill  of  exceptions. 

At  a  later  honr  of  the  same  day  Robert  Holland  appeared  in  court 
(after  the  jury  had  been  discharged) ,  was  arraigned,  pleaded  not 
guilty,  asked  for  trial  by  jury  and  moved  again  for  the  setting  aside 
of  the  judgment  nin.  The  court  ordered  it  to  be  set  aside,  and  to 
this  action  of  the  court  the  District  Attorney  excepted  and  tendered 
a  bill  of  exceptions. 

On  motion  of  the  District  Attorney  '<  appeals  were  granted  to  the 
State  from  the  orders  setting  aside  the  judgment  nisi  against  said 
parties." 

Appellees  have  moved  to  dismiss  the  appeal  on  the  ground  (1) 
that  the  order  is  not  a  final  judgment  or  an  interlocutory  order  causing 
the  State  irreparable  injury,  and.it  is  not  appealable,  the  State's 
right  to  further  proceedings  being  unafPected;  (2)  that  said  order 
theoretically  and  practically  is  one  granting  a  new  trial  which  is  not 
appealable. 

The  State  vs.  Cole,  89  An.  988,  and  State  vs.  Wilkins,  Jr.,  87  An. 
62,  are  relied  upon  in  support  of  the  first  position,  and  State  vs. 
Oole  and  Wharton's  Criminal  Practice,  7th  Edition,  paragraphs  8891, 
8894a,  in  support  of  the  second. 

We  do  not  find  in  the  record  any  of  the  appearance  bonds  referred 
to  in  the  pleadings,  orders  of  court  and  briefs ;  neither  do  we  find 
any  *' judgment  nt«t"  against  Holland  and  his  sureties.  The  tran- 
script is  very  carelessly  made  up. 

No  appeal  was  taken  by  the  State  from  the  '*  judgments  niH  " 
themselves. 

The  object  of  the  appeal  is  to  have  the  orders  <' setting  them 
aside,"  be  thernselves  set  aside,  and  to  have  matters  restored  to  the 
situation  existing  prior  to  these  orders  being  rendered. 

Were  we  to  take  jurisdiction  in  the  matter  and  render  the  judg- 
ment which  the  State  seeks,  it  would  reinstate  the  '*  judgments  niti  " 
against  the  parties  and  their  sureties — ^nothing  more.  We  could  not 
alter  the  judgments  themselves  and  convert  them  into  absolute  final 
judgments. 

We  could  not  be  called  updn  in  this  appeal  to  review  and  declare 
error  the  action  of  the  District  Judge  in  not  following,  in  respect  to  the 
appearance  bonds,  the  provisions  of  Sec.  1032  of  the  Revised  Stat- 
utes, but  going  back  to  the  course  of  proceedings  which  existed  an- 
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terior  to  1887,  and  rendering  preliminary  judgments  of  f  orfeitnre,  or, 
as  they  have  been  styled,  judgments  niH,  For  the  purposes  of  onr 
present  actions  and  conclusions  we  have  to  take  the  orders  of  the 
District  Judge,  not  as  perhaps  they  should  have  been^  but  as  tJiey  are. 
As  they  are  they  are  mere  preliminary  judgments  of  forfeiture,  not 
Unal  judgments. 

In  State  vs.  Toups,  44  An.  899,  we  alluded  to  changes  of  the  law 
in  respect  to  the  forfeiture  of  appearance  bonds,  and  calling  atten- 
tion to  the  case  of  the  State  vs.  Frith,  14  La.  191,  decided  in  1888, 
we  said : 

<'Ihe  law  in  force  at  that  date  provided  that  when  a  party  was 
regularly  called  upon  his  recognizance  and  failed  to  appear,  a  judg- 
ment nisi^  or  preliminary  decree  of  forfeiture,  should  be  entered  up 
in  the  criminal  case,  and  in  order  that  same  be  made  final  and  exi- 
gible a  rule  must  be  taken  upon  the  defaulting  parties  to  show 
cause  why  a  final  judgment  should  not  be  entered  up."  But  the  law 
of  1837  so  amended  prior  statutes  in  reference  to  recovery  of  the 
amount  of  bonds  and  recognizances  in  criminal  matters  as  to  author- 
ize the  courts  having  cognizance  of  such  cases  upon  the  failure  of  the 
parties  to  respond  when  called  upon  ^^  to  forthwith  enter  up  judgment 
against  both  principal  and  securities  in  solido  for  the  full  amount  of 
the  bond,  etc.  (Sec.  1,  Act  No.  104  of  1837).  This  statute  was  re- 
enacted  in  1855,  and  has  since  been  embodied  in  the  Revised  Stat- 
utes under  the  title  of  'Oriminal  Proceedings,'  and  it  is  the  law  of 
to-day.     Sec.  1032,  Revised  Statutes." 

The  District  Court,  by  its  <<  judgments  nw,"  evidently  intended 
to  leave  open  for  possibility  of  reconsideration  the  question  of  the 
liability  of  the  parties  accused  and  their  sureties  upon  the  bonds, 
and  to  extend  to  them  an  opportunity,  before  judgments  should  be 
made  final,  to  show  cause  to  the  contrary.  There  was  no  direct 
reservation  in  favor  of  the  parties  in  the  judgments,  but  that  was 
their  clear  import.  In  asking  to  have  the  judgments  set  aside,  the 
parties  availed  themselves  of  a  right  which  the  court  intended  to  re- 
serve to  them.  The  power  and  authority  of  the  court,  under  the 
law,  to  make  the  reservation  is  not  before  us.  In  insisting  that  the 
provisional  orders  should  be  kept  in  /orce,  instead  of  being  set  aside, 
either  on  appplication  of  parties  or  ex  proprio  motUj  the  State,  for 
the  purposes  of  this  case,  affirms  the  power.  The  power  to  make 
the  provisional  judgments  being  conceded,  the  power  to  rescind 
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tbem  follows,  for  interlocutory  or  provisional  orders  in  their  nature 
are  subject  to  the  control  of  the  court.  We  could  not,  by  any  decree 
which  we  might  render  in  this  cause,  convert  judgments  which  on 
their  face  are  provisional  into  final  ones.  As  the  judgments  stood 
before  they  were  set  aside  they  were  not  susceptible  of  execution. 

To  make  them  susceptible  of  execution  further  proceedings  would 
have  to  be  taken  contradictorily  with  the  defendants.  As  they  now 
stand  no  mere  lapse  of  time  or  ex  parte  subsequent  decree  would 
make  them  absolute.  On  contradictory  proceedings  being  taken  the 
parties  to  the  bonds  would  undoubtedly  be  entitled  to  be  heard  and 
to  show  cause. 

The  case  is  argued  before  us  from  the  standpoint  of  the  serious 
blow  to  the  administration  of  justice  which  would  flow  from  per- 
mitting District  Courts  to  set  aside  judgments  of  forfeiture  of  bonds 
when  once  rendered  unless  and  until  the  parties  accused  should  have 
'*  appeared,  been  tried,  convicted,  and  punished  or  been  acquitted." 
What  is  said  may  be  true  when  final  judgments  have  been  in  fact 
rendered,  but  where,  as  in  this  case,  provisional  Judgments  have  been 
rendered  forcedly  entitling  at  some  future  stage  of  the  proceedings 
the  parties  to  have  a  day  in  court,  the  injurious  results  are  not  so 
apparent. 

In  this  case  the  objections  urged  were  directed  exclusively  against 
the  proceedings  which  led  up  to  the  forfeiture  of  the  bonds,  and  did 
not  involve  any  question  as  to  the  validity  of  the  bonds  themselves, 
or  raise  any  question  as  to  eventual  liability  under  them.  If  in  the 
proceedings  the  legal  requirements  were  not  followed,  it  appears  to 
us  that  the  sooner  that  fact  should  appear  and  be  corrected  the  bet- 
ter. These,  however,  are  considerations  foreign  to  the  issue  before 
us. 

The  District  Oourt  having  rendered  judgments  of  forfeiture  of  the 
bonds  which  were  not  final,  but  provisional  judgments  subject  to  re- 
call, the  orders  of  the  court  setting  them  aside,  and  setting  at  large 
for  future  examination  and  determination  all  questions  touching 
the  rights  and  obligations  of  parties  upon  and  under  the  bonds,  are 
not  such  judgments  or  orders  as  in  a  criminal  case  are  appealable  to 
this  court.     The  appeals  taken  herein  are  therefore  dismissed. 
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No    11  711  ^7     ^^ 

Geobge  Juroens  vs.  Q.  B.  Ittmann  bt  al. 

Where,  after  a  commercial  partnership  (create^i  !by  written  articles  of  partner- 
sh'p  for  a  fixed  time)  has  expired  by  limitation,  the  business  Is  continued  for 
years  orecisely  as  before,  such  conduct  evidences  reciprocal  consent  to  the 
creatiOTi  and  the  creatlr>n  of  a  "partnership"  between  the  parties,  and  the 
partners  are  bound  inter  se  and  to  third  persons  as  If  articles  had  been  exe- 
euted,  aTid  the  rules  governing  "  partnership  at  will "  control  as  to  the  dissolu- 
tion of  the  partnership.  The  partnership  Is  not  one  resting  for  Its  existence 
from  day  to  day  by  force  of  reiterated  affirmative  daily  consent,  but  is  a  con- 
tinuing partnership,  subject  to  termination  only  after  notice,  and  under  the 
rales  of  law  governing  the  diasolatlon  of  partnerships.  Until  formally  or 
legally  dissolved  it  continues. 

A  partnership,  even  at  will,  does  not,  by  the  weakening  of  the  mental  faculties 
of  one  of  its  members,  become  ipso  facto,  and,  prior  to  Interdiction,  dissolved 
even  between  the  partners,  and  still  less  as  to  the-customers  of  the  firm.  Some 
affirmative  step  has  to  be  taken  to  bring  a^ont  a  dissolntiun.  and  the  customers 
of  thA  firm  are  entitled  to  notice. 

It  is  no  more  the  duty  of  the  customers  of  a  partnership  at  will  to  keep  advised 
at  their  peril  as  to  the  mental  condition  of  all  the  members  of  a  firm  than  It  Is 
for  those  of  a  partnership  with  a  fixed  period  of  life.  They  have  the  same  right 
in  one  case  as  in  the  other,  to  assume,  until  notified  to  the  contrary  by  the 
parties  In  Interest,  that  the  partnership  continues. 

There  is  no  necessity  for  the  consent  of  all  the  members  of  a  firm  to  partner- 
ship contracts.  The  partnership  being  distinct  from  the  Individuals  who  com- 
pose it,  the  consent  of  any  one  of  the  partners  Is  the  consent  of  the  firm.  A 
partnership  contract,  made  by  one  of  the  partners  of  sound  mind,  is  not  affected 
by  weaknei^s  of  mind  of  the  other  partner,  especially  where  the  other  contract- 
ing party  Is  Ignorant  of  the  latter  fact. 

If  the  interest  of  one  of  two  partners  is  Jeopardized  by  the  gradual  impairment 
of  his  mental  faculties,  his  presumptive  heirs  have  sufQcIent  legal  Interest  to 
take  the  steps  necessary  for  his  protection. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


W,  S.  Benedict  and  H,  C,  Ckige  for  Plaintiff,  Appellee. 


James  J,  McLaughlin  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLB,  C.  J.  Plaintiff  alleges  that  the  commercial  firm  of  G. 
B.  Ittmann  and  Jacob  Ittmann  and  the  succession  of  G.  B.  Ittmann 
are  indebted  to  him  in  the  sum  of  two  thousand  and  thirty-one  dol- 
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Ian  and  fifty* six  cents,  with  legal  interest  from  judicial  demand,  and 
he  prays  for  jndgment  against  them  in  solido  for  that  amount. 

The  demand  is  based  upon  the  allegation  that  the  commercial 
firm  of  G.  B.  Ittmann  was  domiciled  and  doing  business  in  New  Or- 
leans from  1881  down  to  the  time  it  was  dissolved  by  the  interdiction 
of  George  B.  Ittmann  in  the  summer  of  1898,  and  during  that  time  it 
was  composed  of  Jacob  Ittmann  and  George  B.  Ittmann. 

That  plaintiff  sold  and  delivered  to  said  firm  goods,  wares  and 
merchandise  at  the  dates,  in  the  quantities  and  descriptions  and  at 
the  prices  set  forth  in  an  itemized  statement  and  bill  annexed  to  the 
petition,  subject  to  certain  credits,  which,  having  been  made,  left  as 
still  due  the  amount  sued  for.  That  since  the  dissolution  of  the  firm 
George  B.  Ittmann  had  died  and  his  succession  was  represented  by 
his  testamentary  executrix. 

By  the  bill  annexed  it  appears  that  the  sales  comprised  in  the 
statement  began  on  January  19,  1892,  and  closed  on  the  23d  of  May, 
1898. 

The  testamentary  executrix  filed  an  answer,  pleading,  after  the 
general  issue,  that  during  the  whole  period  covered  by  the  dates  of 
the  alleged  indebtedness  of  the  defendant  to  plaintiff  the  said  de* 
fendant  (George  B.  Ittmann)  was  notoriously  insane  to  the  knowledge 
of  the  plaintiff  and  his  agents  and  was  incapable  of  contracting  or 
of  binding  himself  in  any  manner  whatsoever.  That  said  notorious 
insanity  was  patent  to  all  coming  in  contact  with  him,  and  was  of 
such  nature  that  no  one  dealing  with  him  could  be  deceived  as  to  his 
condition.  That  said  insanity  was  continuous  from  the  month  of 
October,  1892,  until  his  interdiction. 

That  said  insanity  was  the  actual  cause  of  his  interdiction  by  the 
Civil  District  Oourt  for  the  parish  of  Orleans  by  judgment  pro- 
nounced July  12,  1893. 

That  co-defendant,  Jacob  Ittmann,  had  exclusive  charge  of  the 
business  with  which  the  said  alleged  indebtedness  is  claimed  to  have 
arisen,  and  that  George  B.  Ittmann  was  without  capacity  to  bind 
himself  in  connection  therewith,  and  that  he  was  not  chargeable 
therewith,  neither  in  his  succession  to  be  held.  The  defendant,  in 
view  of  the  premises,  prayed  that  the  suit,  in  so  far  as  it  relates  to 
the  succession  of  George  B.  Ittmann,  be  dismissed,  and  plaintifTs 
demand  rejected. 

The  District  Oourt  rendered  judgment  in  favor  of  the  plaintiff 
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against  the  commercial  firm  of  G.  B.  Ittmanli  and  Jacob  Ittmann^ 
and  the  anccession  of  George  B.  Ittmann,  in  aolidOj  for  the  sum  of 
two  thonaand  and  thirty -one  dollars  and  fifty  cents,  with  legal  in- 
terest from  January  9, 1894,  until  paid. 

The  testamentary  executrix  of  the  succession  of  George  B.  Ittmann 
has  appealed. 
We  find  in  the  transcript  the  following  agreement: 
"  It  is  agreed  between  counsel  that  the  only  issue  in  this  cause  ia 
the  notorious  insanity  vel  non  of  George  B.  Ittmann  and  the  claim 
made  that  his  succession  is  not  liable  for  the  goods  sold  by  reason 
thereof.  The  other  issues  are  taken  out  of  controversy  by  the  ad- 
miBsions  that  the  partnership  existed  as  charged;  that  the  goods 
were  sold  and  delivered  to  the  firm  as  charged;  that  the  prices  were 
just  and  reasonable ;  that  the  goods  were  used  and  consumed  in  the 
boaineBS  of  the  firm,  and  that  the  price  thereof  has  never  been 
paid.    ♦     ♦     ♦ 

(Signed)  **  W.  S.  Bbnbdiot, 

"  H.  O.  Cage, 
"  Attomeyafor  Plaintiff. 
******* 

''Without  waiving  any  legal  deductions  from  the  evidence  ad- 
duced, above  is  agreed  to. 

(Signed)  ''James  J.  McLaughlin, 

*'  Attorney  for  Succession  of  Oeorge  B.  Ittmann.^^ 

The  meaning  of  the  reservation  made  by  the  attorney  of  the  suc- 
cession of  Ittmann  is  explained  by  the  position  taken  by  him ;  that 
the  commercial  partnership  of  "G.  B.  Ittman"  is,  so  far  as  it  was 
based  on  articles  of  partnership^  terminated  and  expired  in  1882,  and 
from  that  time  forward  it  existed  only  from  day  to  day  by  consent. 
That  being  dependent  upon  its  existence  for  consent,  it  necessarily 
could  not  endure  beyond  the  time  when  the  parties  to  it  could  con- 
sent to  its  continuance.  That,  therefore,  as  soon  as  either  .partner 
became  incapable  of  consenting  to  its  continuance  the  partnership 
ended  ipso  facto  upon  the  other  party  being  informed  of  his  partner's 
incapacity.  Counsel  cite  in  support  of  this  proposition  a  citation 
from  the  American  and  English  Encyclopedia  of  Law,  Vol.  17,  pages 
1102  and  1103,  to  the  effect  that  "  the  permanent  insanity  of  a  part- 
ner is  a  ground  for  decreeing  a  dissolution  99  *  *  *  and  "if  it  is. 
24 
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a  partnersliip  at.  will  *  *  *  the  date. of  notice  is  the  date  of  dis- 
Bolntion." 

On  reference  to  the  volnme  cited,  we  find  Mellersh  vs.  Keen,  27 
Beay.  236;  Robertson  vs.  Lockie,  16  Sim.  285;  10  Jar.  638,  quoted 
as  the  authorities  in  support  of  the  statement  made.  We  have  been 
unable  to  find  the  authorities  themselves,  but  the  citation  itself  does 
not  declare  that  a  partnership  at  will  ends  ipso  facto  as  contended 
for  by  counsel  by  the  insanity  of  one  of  the  partners,  but  refers  to  a 
notice  to  be  given.  This  notice  evidently  must  have  conveyed  the 
information  that  from  that  time  forward  the  partnership  would  be 
held  to  be  terminated. 

We  think  the  defendant  is  mistaken  in  making  a  continuance  of  the 
relations  between  the  Ittmanns  dependent  upon  their  consent  from 
day  to  day  to  such  continuance,  and  in  making  them  terminate  ijMO 
facto  on  any  particular  day,  when  such  consent  should  not  have  been 
also  affirmatively  given  or  legally  inferred  to  have  been  given  on 
such  particular  day. 

We  are  of  the  opinion  that  the  course  of  conduct  pursued  for 
many  years  between  the  parties  evidences  a  reciprocal  consent  to  the 
creation  and  the  actual  creation  of  a  partnership  between  them. 
True,  no  writing  was  passed  showing  its  precise  terms  or  fixing  any 
definite  time  for  its  duration,  but  a  **  partnership"  was  created  and 
existed  none  the  less,  and  the  parties  were  bound  inter  se  and  to 
third  persons  as  if  such  writing  had  been  executed  and  the  roles 
governing  partnerships  at  will  would  control.  The  "partnership" 
was  one  not  resting  on  consent  from  day  to  day,  and  by  force  of  Bach 
daUy  reiterated  consent,  but  a  continuing  partnership  subject  to  ter- 
mination only  after  notice  and  under  the  rules  of  law  relating  to  the 
dissolution  of  partnerships.  Until  formally  or  legally  dissolved  it 
continued  as  a  partnership.     Alba  vs.  Moriarty,  36  An.  680. 

It  is  not  alleged  that  any  notice  has  ever  been  given  either  by  the 
curator  of  George  B.  Ittmann,  his  presumptive  heir,  or  his  testa- 
mentary executrix,  to  Jacob  Ittmann,  or  by  the  latter  to  the  curator, 
executrix  or  heir,  or  by  either  to  the  public  generally  or  the  custo- 
mers of  the  firm.  Matters  were  permitted  by  all  parties  in  interest 
to  follow  the  old  course.  Purchases  were  made  and  bills  were  paid 
as  they  always  were,  and  no  one  was  placed  upon  his  guard.  It  is 
not  claimed  that  the  sales  which  form  the  basis  of  the  account  sued 
on  were  effected  by  George  Ittmann,  a  man  of  weakened  mind,  and 
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that  they  are  open  in  any  way  to  objections  as  to  fairness  or  full  con- 
aderation.  On  the  contrary,  defendant  asserts  that  the  business  was 
conducted  exclusively  by  Jacob  Ittmann.  That  the  prices  charged 
were  what  the  goods  furnished  were  justly  and  reasonably  worth, 
and  that  they  were  used  in  the  business.  The  case  comes  to  us  freed 
from  all  complaint  of  fraud,  deceit,  overreaching  or  injury  to  George 
B.  Ittmann.  We  think  it  very  clear  that  if  the  business  conducted 
at  the  ''  Jewel  of  the  South,"  in  the  interval  between  the  time  when 
it  is  claimed  that  George  B.  Ittmann  became  so  mentally  incapaci- 
tated as  to  render  him  incapable  of  entering  into  a  contract,  and  the 
period  of  his  interdiction  was  prosperous — and  we  have  no  reason 
to  believe  that  it  was  not — the  succession  of  George  B.  Ittmann  is 
entitled  to  share  in  tlie  profits,  for  Jacob  Ittmann  ia  in  no  position  to 
contest  that  right.  His  status  as  a  partner  has  been  fixed.  Neither 
the  curator  appointed  to  represent  the  interdict  during  his  life,  nor 
his  presumptive  heir,  nor  his  testamentary  executrix  appear  to  have 
repudiated  the  idea  of  a  continuance  of  the  partnership,  or  to  have 
done  anything  by  which  the  succession  has  been  or  will  be  cut  off 
from  asserting  rights  as  under  a  continuing  firm.  For  aught  we 
know  to  the  contrary  it  may  at  this  moment  be  asserting  such  a* 
claim.  There  is  nothing  in  the  pleadings  going  to  negative  its  right 
80  to  do.  The  testamentary  executrix  of  George  B.  Ittmann  is  the 
only  chUd  of  the  deceased.  As  his  relative  and  presumptive  heir  she 
had  sufficient  legal  interest  to  have  protected  his  rights  if  they  were 
jeopardized  by  his  mental  condition  during  the  time  stated.  G.  O. 
390,  880.  She  took  no  steps  in  that  direction  until  almost  the  last 
moment,  nor  did  she  take  any  steps  leading  to  the  protection  of  third 
parties,  and  if  loss  results  it  should  rather  fall  on  her  than  on  cred- 
itors who  dealt  teith  her  father  in  good  fath  and  in  ignorance  of  the 
alleged  existing  situation.  O.  G.  3029,  8084.  Equity  and  justice  re- 
quire that  this  should  have  been  done.  We  are  of  the  opinion  that 
quoad  the  customers  of  the  commercial  firm  of  George  B.  Ittmann 
tiie  partnership  must  be  held  to  have  continued  to  exist  certainly  up 
to  the  date  of  the  filing  of  the  petition  for  interdiction — a  date  which 
fixes  the  plaintiff's  dealings  as  having  been  made  with  the  partner- 
ship and  binding  upon  both  partners. 

It  is  no  more  the  duty  of  customers  of  a  partnership  whose  dura- 
tion ia  at  the  will  of  the  partners,  at  their  peril,  to  keep  advised  as 
tothe  mental  condition  of  each  of  the  members  of  the  partnership 
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than  it  is  for  those  of  a  partnership  with  a  fixed  period  of  life.  They 
have  the  right  to  assume,  until  notified  to  the  contrary  by  the  parties 
in  interest,  that  the  partnership  continues.  Art.  2876  of  our  Civil 
Code,  under  the  heading  of  **  The  different  manners  in  which  part- 
nership ends,"  assigns,  among  other  causes: 

1.  The  expiration  of  the  time  for  which  such  partnership  was  en- 
tered into     ♦     ♦     • 

8.  The  death  of  one  of  the  partners,  or  by  his  interdiction    *    *    * 

5.  The  will  of  all  the  parties  legally  expressed,  or  by  the  will  of 
any  of  them,  founded  on  a  legal  cause  and  expressed  in  the  manner 
required  by  law. 

Article  2888  declares  that  the  interdiction  of  one  of  the  partners 
or  his  bankruptcy  has,  as  to  the  dissolution  of  the  partnership,  the 
same  effect  as  the  death  of  one  of  the  partners.  Art.  2285  is  to  the 
effect  '*  that  if  the  partnership  has  been  contracted  without  any 
limitation  of  time  one  of  the  partners  may  dissolve  the  partnersliip 
by  notifying  his  partners  that  he  does  not  intend  to  remain  any 
longer  in  the  partnership ;  provided,  nevertheless,  the  renunciation 
to  the  partnership  be  made  bona  fide,  and  it  does  not  take  place  nn- 
^easonably;"  and  Art.  2888  'Hhat  there  is  just  cause  for  a  partner 
to  dissolve  the  partnership  before  the  appointed  time,  when  one  or 
more  of  the  partners  fail  in  their  obligations,  or  when  an  habitual 
infirmity  prevents  him  from  devoting  himself  to  the  affairs  of  hi» 
partnership,  which  requires  his  presence  or  his  personal  atten- 
dance." 

Assuming  the  existence  of  a  cause  sufficient  to  have  been  injpked 
as  a  ground  for  ending  the  partnership,  neither  of  the  parties  (nor 
others  acting  for  them)  availed  themselves  of  it ;  neither  gave  the 
notice  required  by  Art.  2285,  nor  notice  to  customers  of  the  firm. 

If  the  partnership  be  held  to  have  continued,  there  was  no  neces- 
sity for  the  assent  or  consent  of  the  different  partners  to  the  differ- 
ent partnership  contracts.  The  partnership  being  distinct  from  the 
individuals  who  composed  it,  the  consent  of  any  one  of  the  partners 
is  the  consent  of  the  firm.  Jacob  Ittmann's  capacity  to  contract  being 
undoubted,  his  consent  was  sufficient  to  give  validity  to  firm  con- 
tracts independently  of  the  consent  of  George  Ittmann. 

In  Raymond  vs.  Vaughn,  128  Illinois,  256,  the  Supreme  Court  of 
Illinois  held  (even  when  one  member  was  adjudged  insane)  that 
when  his  partner,  without  notice  to  third  persons,  continues  to  cany 
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on  the  biminess  as  before,  there  is  no  dissolntion  of  the  partnership, 
and  the  managing  partner  must  account  to  the  insane  partner  for  his 
share  of  the  profits. 

If  the  snccession  of  George  B.  Ittmann  be  in  a  position  quoad 
Jacob  Ittmann  to  claim  from  him  up  to  the  date  of  the  interdiction 
a  share  of  the  profits  (and  as  we  have  said  there  is  nothing  to  show 
that  it  does  not  occupy  such  a  position) ,  it  could  scarcely  expect  to 
share  benefits  and  escape  responsibilities. 

In  addition  to  what  we  have  already  said,  we  may  say  that  there 
is  nothing  in  the  record  which  would  lead  us  to  believe  that  the 
plaintiff  in  this  suit  had  any  knowledge  during  the  period  covered 
by  the  transactions,  declared  on,  of  the  alleged  mental  incapacity  of 
George  B.  Ittmann. 

This  case  presents  another  feature,  which  is  this:  If  it  be  con- 
ceded that  the  partnership  of  George  B.  Ittmann  terminated  in 
October,  1892,  as  between  the  partners,  the  business  of  the  former 
firm  continued  thereafter  to  be  carried  on  in  the  name  of  George  B. 
Ittmann  under  the  active  control  and  management  of  Jacob  Ittmann, 
and  at  that  time  the  latter  held  a  power  of  attorney  constituting 
him  his  general  agent  for  the  transaction  of  his  business,  which* 
power  antedated  any  impairment  of  the  mental  faculties  of  the 
principal.  This  power  had  never  been  revoked,  and  was  not  re- 
voked, unless  it  was  brought  about  ipso  facto  by  the  condition  of 
(leorge  B.  Ittmann  subsequent  to  the  paralytic  stroke  which  he  re- 
ceived in  October,  1892. 

A  procuration  is  by  Art.  8027  of  the  Oivil  Oode  declared  to  expire 
^<by  the  death,  seclusion,  interdiction  or  failure  of  the  agent  or 
principal." 

In  Phelps  vs.  Reinach,  38  An.  547,  it  was  held  that  the  word  <<  se^ 
closion"  found  in  Art.  8027,  0.  0.,  should  be  read  *' reclusion." 
Tliat  '<  reclusion ' '  means  incarceration  under  a  sentence  to  undergo  an 
infamous  punishment  carrying  civil  degradation  in  a  house  of  forced 
labor,  whilst  *'  seclusion  "  means  a  voluntary  confinement  or  retreat 
from  Bodal  b'fe.  That  a  power  of  attorney  is  revoked  by  the  inter- 
diction of  the  principal,  but  continues  in  force  until  the  judgment  to 
tbat  effect  has  been  rendered.  That  the  mandate  does  not  expire  by 
the '* seclusion''  of  the  principal,  or  his  confinement  for  treatment 
hi  an  asylum,  but  it  does  by  the  <*  reclusion,"  and  that  ignorance  of 
the  revocation  of  a  power  of  attorney  will  protect  an  innocent  third 
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party  dealing  in  good  faith  with  the  agent  as  such.    See  Interdiction 
of  Dumas,  32  An.  684;  Gernon  vs.  Dubois,  28  An.  26. 

In  the  case  at  bar  the  testimony  shows  that  whilst  George  B.  Itt- 
mann  was  paralyzed  in  October,  1892,  and  his  mind  became 
much  impaired  thereby,  the  effect  of  the  illness  upon  bis  mental 
faculties,  and  in  fact  the  character  of  his  disease,  was  not  known  to 
the  public  at  large,  or  to  the  plaintiff,  Jurgens.  George  B.  Ittmann  re- 
mained at  his  home  for  several  months,  but  knowledge  of  his  condi- 
tion and  situation  seems  to  have  been  confined  to  his  relatives  and 
intimate,  personal  friends.  At  most  it  was  a  case  of  *'  seclusion." 
We  are  of  the  opinion  that  the  judgment  appealed  from  is  correct 
and  it  is  hereby  affirmed. 


No.  11,740. 
State  op  Louisiana  vs.  R.  K.  Bbeeden  et  als. 

^1       Act  No.  8  of  the  extra  session  of  1870  does  not  violate,  and  is  not  in  conflict  with 
50  115S  Article  lU  of  the  Constitation  of  1868. 

61  18221 

APPEAL   from  tho  Sixteenth  Judicial  District  Court,  Parish  of 
Tangipahoa.     Beid,  J. 


If.  J.  Cunningham^  Attorney  General,  and  Bolivar  EdwardSj  Dis- 
trict Attorney,  for  Plaintiff  and  Appellant. 


Kemp  &  Kemp  for  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  defendants  were  indicted  under  Sec.  6  of  Act 
No.  8,  extra  session,  1870,  tried  and  convicted. 

They  filed  a  motion  in  arrest  of  judgment,  alleging  <*  that  Act  8  of 
1870,  under  which  the  indictment  was  framed,  and  under  which  they 
were  convicted,  is  unconstitutional,  contrary  to  and  violative  of  Ar- 
ticles 114,  116  of  the  Constitution  of  1868,  under  which  said  law  was 
passed,  and  hence  is  null  and  void,  and  they  pray,"  etc. 

Article  116  of  the  Constitution  of  1868  has  no  application  to  the 
act,  as  it  is  not  incorporated  into  the  Act  96  of  1870,  having  been 
adopted  after  the  passage  of  said  act. 
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The  trial  judge  sustained  the  motion  on  the  ground  that  the  act 
was  in  violation  of  Article  114  of  the  Oonstitution  of  1868,  as  the 
object  of  the  law  was  not  expressed  in  the  title  of  the  act. 

This  identical  question  was  presented  in  the  cases  of  State  ys. 
Tftylor,  34  An.  978,  and  State  vs.  Dubois,  39  An.  676,  in  both  of  which 
it  was  decided  that  Act  No.  8  of  1870  does  not  violate  Article  114  of 
the  Constitution  of  1868.  These  cases  finally  settled  the  question, 
and  must  be  accepted  as  the  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  it  is  now  ordered  that 
this  case  be  remanded  to  be  proceeded  with  according  to  law. 


No.  11,742. 
Thb  State  op  Louisiana  vs.  Bbn.  Brodden. 

The  defendADt  complained  (1)  of  the  want  of  time  to  prepare  his  defence,  (3)  and 

to  gammon  his  witnesses,  (3)  and  that  the  twenty- four  in  number,  from  among 

whom  the  grand  Jury  was  selected  were  not  qualified  electors,  (4)  and  that  the 

terms  of  court  were  not  fixed  as  required  by  law. 
The  case  was  reassigned  by  consent  and  tried  two  days  prior  to  the  day  at 

first  set  by  the  court. 
No  bill  of  exception  was  taken  to  the  refusal  to  grant  time  to  summon  three 

absent  witnesses. 

The  prosecuting  officer,  as  authorized  by  Act  84  of  1894,  admitted  that  if  two  of 

the  absent  witnesses  had  been  present  they  would  haye  testified  as  stated  in 

the  alfidaylt  for  a  continuance. 

After  the  admission  had  been  made  the  case  was  proceeded  with  and  tried 

without  objection,  thereby  rendering  it  impossible  to  sustain  the  objection 

made  on  appeal. 
The  grand  Jury  was  composed  of  qualified  electors. 

Objection  was  urged  to  one  of  the  twenty-four  men  from  which  the  grand  jury 

was  drawn.    He  was  not  one  of  the  grand  Jurorfi.    Those  who  constituted  the 

grand  Inquest  were  electors. 
Theeyidenceregarding  the  term  of  court  does  not  show  that  the  required  three 

weeks  had  not  elapsed  since  the  beginning  of  a  term  of  court  in  the  district 

preceding  that  at  which  the  defendant  was  found  guilty. 

A  PPEAL  from  the  Seventh  Judicial  District  Court,  Parish  of  Mad- 
^    iaon.    Montgomery,  J. 


M.  J.  Cunningham^  Attorney  General,   and  Joseph  E,  Ranadell, 
District  Attorney,  for  Plaintiff  and  Appellee. 


William  8.  Holmes  for  Defendant  and  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

Brbauz,  J.    The  defendant  was  indicted,  for  murder. 

He  was  tried  in  January  last  and  found  guilty. 

From  the  verdict  and  sentence  of  the  court  he  has  appealed. 

He  alleges  as  errors: 

1.  The  refusal  to  grant  him  a  continuance,  as  he  did  not  have  time 
to  properly  present  his  defence  and  because  three  of  his  witnesses 
were  absent. 

2.  The  overruling  of  his  motion  to  quash  the  indictment,  on  the 
ground  that  the  twenty -four  men  who  constituted  those  from  wUch 
the  grand  jury  was  drawn  were  not  selected  from  among  the  qnalifled 
electors,  should  have  been  sustained. 

3.  He  also  sets  forth  in  another  motion  to  quash  that  the  terms  of 
court  as  held  and  fixed  by  order  of  court  were  illegal. 

1.  The  facts  upon  which  the  first  point  presented  is  grounded  are, 
that  the  counsel  appointed  by  the  court  to  defend  the  accused  was 
appointed  on  the  22d  and  the  case  fixed  for  trial  on  the  24th. 

The  minutes  show  that  on  the  24th  the  case  was  reflxed  by  the 
court  for  Monday,  the  28th  January,  1895 ;  but  that  by  agreement  of 
counsel  for  the  State  and  defendant,  the  case  was  taken  up  for  trial 
on  Thursday,  the  25th.  Moreover,  no  bill  of  exceptien  was  taken  to 
the  action  of  the  court  refusing  a  continuance. 

It  is  well  settled  that,  without  a  bill  of  exceptions,  this  court 
will  not  review  the  decision  of  the  court  below,  refusing  a  contina- 
ance. 

With  reference  to  the  absence  of  witnesses,  the  facts  are  that  in 
his  motion  for  a  continuance  the  defendant  alleged  that  three  of  his 
witnesses  could  not  be  found. 

The  record  does  not  disclose  that  any  application  had  been  made 
to  have  these  witnesses  summoned ;  the  affidavit  for  a  continuance 
on  the  ground  of  their  absence  does  not  set  forth  that  diligence  the 
law  requires. 

In  addition  it  was  admitted  by  the  District  Attorney  that  two  of 
these  witnesses  would  swear  to  the  facts  set  forth  in  the  motion  for  a 
continuance. 

After  that  admission  had  been  made  the  case  was  tried  without 
further  objection. 

The  court  would  not  be  justified  in  assuming  that  the  admission  was 
not  made  in  accordance  with  requirement  of  Act  84  of  1894,  relative 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  877 

state  YB.  Brodden. 

to  admitting  the  testimony  of  witnesses  if  present  to  testify,  in  the 
absence  of  objection  in  the  lower  conrt. 

2.  The  fact  is,  with  reference  to  the  motions  to  quash  the  indict- 
ment, that  they  were  filed  after  the  accused  had  been  arraigned  and 
pleaded  to  the  indictment. 

The  application  on  the  part  of  the  defence  should  be  made  before 
plea  pleaded. 

Bat  in  this  case  we  have  examined  the  points  urged  without  re- 
gard to  the  time  these  motions  were  filed. 

On  the  trial  of  the  first  motion  to  quaflh,  it  was  admitted  that  one 
of  the  twenty  drawn  to  complete  the  grand  jury  was  not  a  natural- 
ized citizen,  but  had  filed  his  declaration  to  become  a  citizen.  He 
was  not  one  of  the  sixteen  who  composed  the  jury. 
.  The  error  committed,  if  error  was,  did  not  prejudice  defendant's 
case.  The  jurors  by  whom  the  indictment  was  found  were  compe- 
tent. Unless,  perhaps,  in  a  pase  of  abuse  of  power,  such  a  defence 
is  of  no  avail  on  appeal. 

3.  The  proof  regarding  the  motion  to  quash,  on  the  ground  that, 
under  Act  162  of  1894,  the  terms  are  illegal,  consists  of  an  admission 
that  three  weeks  had  not  elapsed  from  the  date  of  the  adjournment 
of  the  court  in  the  parish  of  East  OarroU  to  the  convening  of  the 
court  in  the  parish  of  Madison. 

The  admission  does  not  prove  that  the  law  has  been  disregarded 
in  fixing  the  days  of  the  difPerent  td!rms  of  the  district.  The  day  of 
the  opening  of  the  court's  term,  and  not  the  date  of  closing,  has  en- 
gaged legislative  attention.  An  abstract  from  that  act  reads:  ^'  And 
in  districts  composed  of  three  or  more  parishes  shall  begin  on  days 
at  least  three  weeks  apart." 

This  act  has  no  reference  whatever  to  the  adjournment  of  courts, 
and  to  the  time  that  should  elapse  after  adjournment. 

A  jury  has  condemned  this  defendant  to  suffer  the  extreme  penalty 
of  the  law. 

On  appeal,  the  record  discloses  that  the  forms  of  law  have  been 
followed,  and  the  defendant  proceeded  against  according  to  lawful 
rules  of  procedure.  This  being  the  conclusion,  it  remains  for  us  to 
affirm  the  finding  of  the  court  below. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  and  the  judgment  of  the  court  are  affirmed. 
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No.   11,666. 
-jf-^  Aaron  Davis  vs.  W.  H.  Stuabt  bt  al. 

106    21' 

— AUegatioDH  in  a  8uit»  it  Is  charged,  were  libelous  and  oaused  damage  for  which 

47    87H  the  defendant  should  pay. 

ft 28     Slj        The  suit  in  which  the  allegatfons  were  made  was  not  terminated  in  favor  of  plain- 
tiff In  the  court  in  which  it  was  brought. 

The  funds  set  aside  for  the  payment  of  debts  of  a  succession  were  transferred  to 
another  tribunal  to  abide  the  result  of  a  judgment. 
'^ At  the  time  of  the  transfer  plaintiff  (who  could  have  objected  to  the  transfer)  was 
not  a  party  to  the  suit  in  the  court  to  which  the  funds  were  transferred. 

The  plaintiff  abandoned  the  first  suit  (that  in  which  the  allegations  complained 
of  were  made)  and  sought  payment  by  rule  In  the  tribunal  to  which  the  funds 
had  been  transferred  and  left  the  issue  in  the  first  suit  untried. 

A  plaintiff  can  not  Tuaintain  an  action  for  the  malicious  prosecution  of  a  civil 
suit  until  after  the  legal  termination  in  his  favor  of  the  suit  complained  of. 

The  rule  supra  may  be  said  to  be  subject  to  exception.  Plaintiff's  cause  does  not 
fall  within  the  exception. 

In  addition,  the  allegations  complained  of,  even  If  the  suit  had  been  finally 
decided  in  plaintiff's  favor,  do  not  recommend  themselves  as  having  given 
cause  for  action  in  damages. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe^  J. 

Carroll  &  CarroU  for  Plaintiff  and  Appellant. 


Joseph  Brewer  and  Chretien  ^^Suthon  for  Defendants  and  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendants,  individually  and  as  testamentary  ex- 
ecutors, opposed  an  account  presented  by  the  administrator  of  the 
succession  of  Myra  Clark  Gaines,  and  objected  to  the  payment  of  a 
large  sum  to  plaintiff. 

The  claim  -was  evidenced  by  a  promissory  note  drawn  by  the  part- 
nership of  John  Klein  &  Co.  to  plaintiff's  order. 

The  late  William  Stuart,  father  of  the  defendants,  was  a  member 
of  that  firm. 

The  note  was  secured  as  to  its  payment  by  a  pledge  consisting  in 
part  of  a  judgment  obtained  by  W.  H.  Wilder  against  William  Wall- 
ace Whitney,  administrator  for  the  estate  of  Myra  Clark  Gaines,  and 
the  transfer  of  a  bond,  both  amounting  to  twenty  thousand  dollars, 
to  be  paid  by  preference  to  secure  claim  of  Klein  &  Co.,  doe  by  W. 
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H.  Wilder  for  thirteen thoosand  and  fifty-five  dollars,  bearing  interest 
at  eight  per  cent,  from  October  14, 1890,  and  ten  per  cent,  attorneys' 
fees  and  costs,  amounting,  at  the  time  the  note  was  made  and  the 
pledge  was  transferred  to  plaintiff  by  Klein  &  Oo.,  to  sixteen  thou- 
sand and  eighty -six  dollars  and  eighty -six  cents. 

John  Klein  &  Co.  transferred  to  plaintiff  the  note  and  the  pledge 
they  held. 

The  plaintiff  alleges  that  it  was  the  duty  of  the  executors  of  Will- 
iam Stuart  to  assist  him  in  collecting  the  amount  due  from  the  suc- 
cession of  Myra  Olark  Gaines  under  the  judgment  pledged  to  him  to 
Becore  the  payment  of  the  note,  but  that  instead  they  interposed  an 
opposition  in  the  District  Oonrt,  and  therein  declared  under  oath 
that  he  had  no  real  or  actual  interest  in  the  sum  of  money  he 
claimed,  or  in  the  judgment  in  question ;  that  it  was  transferred  to 
him  as  a  mere  convenience ;  that  it  was  a  simulation  in  the  interest 
of  John  Klein,  or  of  some  other  person  unknown  to  them,  and  that 
the  opponents  further  declared  that  the  signature  of  William  Stuart 
to  the  assignment  of  the  Wilder  judgment  to  the  plaintiff  was  made 
or  signed  under  duress,  and  in  error  and  without  knowledge  of  what 
he  was  signing. 

It  is  charged  that  the  filing  of  the  opposition  containing  substanti- 
ally the  foregoing  averments  and  the  unwarranted  course  of  oppo- 
nents were  a  slur  and  reflection  upon  plaintiff,  and  that  the  denial  of 
the  validity  and  genuineness  of  his  promissory  note  and  pledge  pre- 
vented him  from  exercising  his  right  of  pledge  and  from  selling  the 
jndgment  pledged.  That  he  was  compelled  to  employ  counsel  to 
protect  and' vindicate  his  good  name  and  represent  him  on  the  trial 
of  the  opposition. 

Plaintiff  further  avers  that  before  the  opposition  had  been  acted  upon 
by  the  court  a  suit  was  filed  by  the  three  executors  of  the  Stuart 
estate,  personally  and  as  executors,  against  John  Klein,  Mrs.  Sarah 
L.  Shotwell  and  others,  in  Division  *<0  "  of  the  District  Court,  over 
which  Judge  Monroe  presides. 

That  on  the  trial  of  the  opposition  judgment  was  rendered  in  the 
Division  ''D,"  over  which  Judge  Rightor  presides,  directing  that  the 
admmistrator  of  the  succession  of  Myra  Olark  Gaines  should  place 
the  amount  of  sixteen  thousand  two  hundred  and  sixty -six  dollars 
and  sixty-three  cents  as  due  plaintiff,  subrogee  of  John  Klein  &  Co., 
in  the  registry  of  the  Civil  District  Court  to  await  the  judgment  of 
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Division  '<  G  "  of  that  court  as  to  whom  the  sum  belonged  and  was 
imyable. 

That  the  administrator  was  willing  to  pay  the  amount  to  him  pro- 
vided the  opponents  consented. 

That  he  had  borrowed  money  on  the  note  as  a  security,  and  that  the 
lender  demanded  payment  and  threatened  prosecution  to  enforce 
payment,  thereby  greatly  distressing  and  embarrassing  him ;  that  he 
explained  to  opponents  the  facts  and  circumstances  connected  with 
the  consideration  he  had  given  for  the  note,  informed  them  that  he 
was  pressed  by  his  creditors  and  offered  to  furnish  them  bond  and 
security  against  loss  or  damage,  but  that  the  opponents  refused  to 
consent  to  payment  of  the  amount,  and  that  he  was  in  consequence 
compelled  to  employ  counsel  to  take  further  proceedings  in  his  be- 
half. 

That  he  filed  a  rule  in  the  case  of  Succession  of  William  Stuart  vs. 
John  Klein  et  al.,  and,  after  setting  up  such  of  the  foregoing  facts  as 
were  necessary  to  be  averred,  he  suggested  to  the  court  that  the 
amount  due  by  the  succession  of  Myra  Olark  Gaines,  which  has  been 
transferred  to  him,  deposited  as  aforementioned,  was  due  and  should 
be  paid  to  him. 

That  the  executors  of  the  Stuart  succession  and  other  parties  in  in- 
terest were  ordered  to  show,  cause  why  he  should  not  be  paid.  That 
all  other  parties  were  willing  that  he  should  be  paid,  and  joined  him 
in  the  rule.  That,  owing  to  the  opposition  of  the  executors  of  the 
Stuart  succession,  who  also  opposed  payment  personally,  he  was 
compelled  to  introduce  testimony  in  support  of  his  claim.  He 
charges  that  the  action  of  th^  defendants  was  arbitrary,  wicked  and 
malicious ;  that  they  acted  in  bad  faith ;  that  they  insinuated  under 
oath  that  he  would  take  part  in  and  lend  himself  to  the  perpetration 
of  fraud  and  wrong  and  take  part  in  illegal  acts.  That  they  swore 
to  false  statements  without  evidence  against  him,  and  without  mak- 
ing proper  inquiry  in  the  premises ;  that  they  were  guilty  of  libel. 

That,  after  full  hearing  on  the  rule,  judgment  was  rendered  in  his 
favor  for  the  amount  he  claimed. 

He  refers  to  his  honorable  name  in  the  cofnmunity  and  to  the 
anguish  and  sufferings  to  which  he  was  subjected  by  the  charges 
made.  He  did  not  know  how  long  it  would  be  before  he  would  have 
an  opportunity  to  vindicate  his  good  name.  He  feared  .that  in  the 
meantime  his  standing  and  reputation  would  suffer. 
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He  avers  that  he  has  been  subjected  to  loss  of  time  and  trouble  for 
which  defendants  are  responsible,  also  for  the  attorneys'  fees  which 
he  has  paid,  and  for  the  anxiety  of  mind  and  injury  to  his  feelings 
directly  caused  by  false  and  malicious  allegations,  averments  and 
libel,  and  that  they  should  be  condemned  to  pay  him  vindictive  dam- 
ages. 

For  loss  of  tltre  aad  trouble  he  claims $600  00 

Attorneys*  fees 750  00 

Anxiety  of  mind  and  injury  to  feelings 500  00 

Vindictlye  and  punitiyeoamages 1,000  00 

The  foregoing  sets  forth  plaintiff's  ground  of  action,  to  which  the 
defendants  excepted  and  urged  that  plaintiff's  petition  disclosed  no> 
cause  of  action.* 

Jadgment  was  rendered  maintaining  the  exception,  from  which 
plaintiff  appeals. 

The  defendants'  counsel  argues  that  the  allegations  of  the  opposi- 
tion  of  which  the  plaintiff  complains  presented  issues  before  the 
court  in  which  the  opposition  was  filed  that  were  decided  against 
him,  and  that  he  acquiesced  in  the  decision. 

We  do  not  infer  from  the  allegations  of  plaintiff's  petition  that  the 
issues  between  him  and  the  defendants  were  directly  determined  in 
Division  *<  D,"  in  which  court  the  opposition  containing  the  alleged 
offensive  averments  were  filed.  That  court,  however,  after  hearing 
the  parties,  did  not  pass  upon  the  issues  presented.  The  court  had 
the  funds  deposited  to  await  the  decision  of  another  court  in  a  suit  in 
which  the  plaintiff  was  not  a  party.  No  appeal  was  taken  from  the 
judgment.  The  proceedings  were  closed  by  the  decree.  Neither  of 
the  parties  sustained  their  claims  in  Division  <'D"  to  the  amount 
involved.  The  fact  remains  that  the  plaintiff  had  the  right  to  vindi- 
cate his  good  name,  if  injured,  by  opposing  the  transfer  and  insisting 
upon  trial  in  the  court  in  which  the  opposition  was  filed.  He  did 
not,  in  the  first  court,  the  court  in  which  the  opposition  was  filed, 
successfully  controvert  opponent's  position.  The  funds  claimed,  in 
so  far  as  the  record  discloses,  were  transferred  without  objection  to 
another  court,  to  await  a  judgment  in  a  suit  to  which  the  plaintiff 
was  not  even  a  party.  The  plaintiff  confirmed  the  correctness  of 
the  court's  action  by  filing  a  rule  in  the  suit  of  Stuart  ex  rel.  vs. 
Klein  et  al.^  in  Division  *<  O  "  (to  which  he  had  not  previously  been 
a  party),  and  claiming  the  funds  transferred.  It  is  not  alleged  that 
the  defendant  reiterated  the  alleged  offensive  allegations  in  answer 
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to  the  rale.  Thus,  in  a  different  conrt,  upon  other  issues,  the 
plaintiff  recovered  the  amount  of  his  note  and  pledge.  The  suit  was 
not  terminated  in  favor  of  the  plaintiff  in  the  court  in  which  it  was 
brought. 

That  the  suit  must  have  been  prosecuted  to  the  end  before 
right  of  action  for  a  malicious  prosecution  of  a  suit  could  arise  is 
sustained  by  several  decisions  of  this  court. 

It  is  true  that  they  were  rendered  in  cases  in  which  conservatory 
writs  had  been  issued,  as  in  the  case  of  Murphy  vs.  Redler,  16  An.  1; 
a  similar  rule  was  announced  in  an  injunction.  The  Butohers'  Union 
and  Slaughtorhouse  Company  vs.  Howell,  37  An.  280,  282.  The 
principle  applies. 

In  a  number  of  jurisdictions  it  is  well  settled  that  a  person  can  not 
sustain  an  action  for  damages  caused  by  a  suit  against  him  until 
after  a  legal  termination  of  that  suit  in  his  favor.  Wood  vs.  Lay- 
cock,  3  Met.  Ky.  192;  O'Bryan  vs.  Barry,  106  Mass.  380;  Qreen  vs. 
Moore,  29  Cal.  644. 

Text  writers  announce  exception  to  this  rule  when,  for  instance, 
the  defendant  has  control  of  the  issues  of  the  suit  in  which  the 
libel  was  committed. 

There  is  nothing  of  the  kind  here  and  the  case  does  not  fall  within 
any  of  the  exceptions. 

We  have  not  limited  our  examination  to  the  point  just  decided. 
The  grcuLvmen  of  plaintiff's  complaint  is  that  the  allegations  in  the 
opposition  of  defendants  were  libelous  and  malicious. 

By  alleging  in  their  opposition  that  the  signature  of  William 
Stuart  to  the  assignment  and  subrogation  of  the  Wilder  judgment  to 
the  plaintiff,  was  made  or  signed  under  duress  and  in  error,  without 
knowledge  of  what  he  was  signing,  it  is  not  charged  that  the  plain- 
tiff, Davis,  was  a  party  to  the  alleged  duress  and  wrong. 

The  payee  of  a  note  and  the  owner  of  a  pledge  of  which  a  firm 
are  the  makers  and  pledgors  may  have  acted  in  good  faith.  It  is 
not  charged  that  he,  plaintiff,  was  a  party  to  the  alleged  tort.  The 
imputation  of  wrong-doing  is  not  broaght  home  to  the  plaintiff. 

The  simulation  alleged  presents  an  issue  of  which  a  creditor  may 
properly  complain  if  recklessly  and  maliciously  made. 

But  an  attentive  consideration  of  the  facts  set  forth  has  not  con- 
vinced us  that  the  opposition  contained  declarations  injurious  and 
damaging  to  the  plaintiff  for  which  he  should  recover  an  amount.  It 
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is  not  shown  by  the  allegations  that  plaintifP  has  soatained  some  par- 
ticolar  damage. 

'^  It  is  not  enough,  however,  for  the  plaintiff  to  declare  generally 
that  the  defendant  brought  an  action  against  him  ex  malitia  et  sine 
eau9a  per  gitod,  but  he  must  allege  and  show  the  grievance  specially. 
Otherwise  parties  would  be  constantly  involved  in  litigation  trying 
over  cases  that  may  have  failed  upon  the  mere  allegation  of  false 
and  malicious  prosecution.     McNance  vs.  Minke,  49  Maryland,  122. 

It  is  not  manifest  that  the  opponents,  defendants  here,  availed 
themselves  of  the  occasion  to  gratify  malice  and  ill  will,  nor  that  the 
allegations  were  calculated  to  cause  great  mental  anguish. 

These  actions  have  never  been  much  favored.  A  clear  case  must 
Ite  alleged  to  enable  a  plaintiff  to  sustain  the  charge  that  the  forms 
of  justice  have  been  perverted  to  satisfy  private  malice.  I^aville  vs. 
Bigaenaud,  15  An.  606. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  appellants'  costs. 


No.  11,706. 
Cybus  H.  Jonbs  vs.  The  Tbxas  &  Pacific  Railway  Company. 

The  alflrmatlye  testimony  of  two  witnesses  outweighs  the  negative  testimony  by 
which  it  is  soaght  to  oontradlot  them.    Hepburn  vs.  Bank,  2  An.  1007. 

In  a  suit  for  damages  for  Injuries  to  his  wife  the  husband  is  a  competent  witness. 
C.  C„  Art.  2281 ;  Act  1888,  No.  59. 

Bailroad  trains  should  be  stopped  to  afford  passengers  necessary  time  to  get  off  at. 
their  destinations;  and  if  the  passenger  \s  injured  in  attempting,  under  the 
directions  of  the  conductor,  to  alight  at  his  station,  from  the  moving  train, 
the  railroad  company  will  be  responsible  for  the  injuries.  2  Harris,  Damages 
by  Corporations,  Sec.  686;  Lehman  vs.  Railroad,  37  An.  706;  Odom  vs.  Railroad 
Company,  45  An.  1204. 

APPEAL    from    the    Tenth    Judicial    District    Court,    Parish    of 
Rapides.     Andrews,  J. 


John  C.  Ryan  for  Plaintiff,  Appellee. 


M.  C.  Moseley  and  Howe,  Spencer  <fir  Cocke  for  Defendants,  Appel- 
lants. 
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The  opinion  of  the  conrt  was  delivered  by 

MiLLBB,  J.  The  plaintiff,  with  his  family,  a  passenger  on  one  of 
defendant's  trains,  saes  for  damages  for  injuries  to  his  wife  caused 
by  a  fall,  dae,  it  is  alleged,  by  being  compelled  to  leave  the  train 
before  it  stopped.  The  jary  gave  twenty-five  hundred  dollars 
damages  and  defendant  appeals. 

The  testimony  of  the  plaintiff  is  to  the  effect  that  the  train 
checked  np  when  it  reached  the  station ;  that  he  got  off  with  his  two 
children,  and  jost  at  the  time  the  condnctor  took  the  plaintiff 's  wife 
by  the  arm  to^assist  her  from  the  platform  of  the  coach,  the  train 
moved  forward,  resulting  in  her  fall,  producing  the  injuries  for 
which  this  suit  seeks  compensation.  If  this  testimony  is  accepted, 
it  puts  the  responsibility  on  the  company.  The  plaintiff 's  daughter, 
sixteen  years  of  age,  confirms  her  father's  testimony  to  this  extent, 
that  under  the  conductor's  direction  the  mother  was  compelled 
to  leave  the  train  while  yet  in  motion,  and  against  her  re- 
monstrance that  she  could  not  get  off  when  the  conductor  told 
her  to  do  so.  As  her  daughter  implies,  the  mother  was  '^  pulled 
off."  If  the  young  lady  speaks  the  truth,  it  shows  that  no 
time  was  allowed  to  enable  the  passenger,  an  elderly  lady, 
to  leave  the  train  at  her  destination,  and  that  the  conductor  insisted 
she  should  leave,  or  at  least  assisted  her  in  the  attempt,  while  the 
train  was  in  motion.  The  fall,  according  to  the  testimony,  was 
with  violence,  producing  injuries  to  which  both  witnesses  testify.  On 
the  following  morning  the  plaintiff's  station  having  been  reached 
before  daylight,  it  is  in  evidence,  the  plaintiff  complained  of  roufi^h 
handling  by  the  train  people.  When  plaintiff's  home  was  reached, 
some  hours'  travel  from  the  station,  his  testimony  is  she  was  so 
crippled  as  not  to  be  able  to  put  her  foot  to  the  ground.  The 
physician  then  called,  with  no  personal  knowledge  of  the  accident, 
testifies  to^the  injuries  she  exhibited,  a  sore  arm  and  leg,  a  bruised 
side  and  traces  of  concussion,  apt,  in  his  opinion,  to  cause  impaired 
vision, '^or  loss  of  sight.  The  husband's  testimony  is  she  fell  on  a 
cinder  surface  at  the  station,  and  the  cinders,  as  he  expressed  it, 
were  '^  indented  "  in  her  face  and  hand.  The  physician  testifies  he 
picked  the  cinders  from  her  face.  The  daughter  does  not  speak  a^ 
to  the  fall,  because  the  train  going  forward,  and  she  still  on  the 
coach  front,  was  interposed  between  herself  and  her  mother.  Ac- 
cording to  the  testimony  of  the  daughter,  the  train  checked  up  to  let 
her  off,  fifty  feet  from  where  her  mother  alighted. 
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The  testimony  for  defendant  is  simply  a  negation  of  every  state- 
ment of  the  plaintiff  and  his  daughter  as  witnesses.  There  was  no 
hurrying  the  old  lady  to  get  off  the  moving  train;  there  was  no  fall, 
and  her  injuries  were  fabrications,  is  the  case  the  defendant  claims  is 
established.  It  rests  mainly  on  the  testimony  of  the  conductor  to  be 
accepted,  it  is  contended,  because  wholly  disinterested,  and  as  com- 
pletely discrediting  that  of  the  plaintiff  and  his  daughter.  Yet  if  the 
fall  of  the  aged  woman  did  occur,  the  conductor  testified  with  the 
natoral  motive  of  exculpation.  We  can  not  accept  the  conclusion 
that  his  negative  testimony  is  to  displace  and  stamp  with  falsehood 
the  clear  and  positive  affirmative  testimony  of  two  witnesses.  Nor 
can  we  appreciate  that  because  the  conductor  is  shown  to  have  had 
hold  of  the  left  arm  of  the  lady,  it  was  physically  impossible  for  her 
to  fall  on  her  right  side.  It  is  urged  on  us,  too,  the  daughter  did  not 
Bee  the  fall.  That  she  does  not  testify  to  it  impresses  us  with  her 
tnithfulness.  According  to  her  testimony,  unable  to  get  off  the  train 
because  of  the  failure  to  stop,  the  moving  train  shut  out  the  view  of 
her  mother  after  she  alighted  from  the  train.  The  daughter  does 
testify  to  the  method,  if  not  compulsion,  her  mother,  under  the  con- 
ductor's direction,  left  the  train,  and  the  circumstances  impress  us 
as  the  natural  prelude  to  the  subsequent  fall  of  which  the  plaintiff 
was  the  witness.  The  porter,  brakeman  and  fireman  were  also  pro- 
duced as  witnesses.  The  porter  in  the  baggage  car  putting  off  the 
tninks,  the  fireman  and  brakeman  at  their  posts  of  duty,  were  not 
competent  to  speak  of  the  circumstances  under  which  the  plaintiff's 
wife  left  the  front  of  the  passenger  coach.  One  of  these  witnesses, 
thirty-five  feet  away,  undertakes  to  swear  that  in  the  darkness,  at  3 
o'clock  of  a  March  morning,  he  saw  the  daughter  standing  with  her 
parents  when  they  alighted  from  the  train.  This  was  to  contradict 
her  statement  that  instead  of  leaving  the  train  with  them  she  was 
carried  fifty  feet  beyond,  when  the  train  stopped  to  enable  her  to 
get  off.  But  the  witness  who  groups  her  with  her  parents  at  the 
moment  they  left  the  train  is  brought  on  cross-examination  to 
state  the  darkness,  the  distance  he  stood  and  finally  that  his  testi- 
mony was  a  gueBB.  The  three  train  officials  swear  there  was  but 
one  stop  at  the  plaintiff's  station,  and  hence  the  conclusion  is 
pressed  on  us  that  father,  mother  and  daughter  got  off  at  one 
time.  This  again  is  to  negative  the  daughter's  testimony  on  that 
point.  If  the  train  was  moving  when  her  mother  alighted,  the 
25* 
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checking  or  brief  stop,  if  any  before,  might  well  be  deemed  no  stop. 
The  affirmative  testimony  of  the  daughter,  distinct  and  positive  as  it' 
is,  that  she  did  not  get  off  with  her  parents  is  commended  to  our  ac- 
ceptance as  outweighing  that  of  the  train  officials;  there  was  but  one 
stop,  when  all  the  family  left  the  train.  The  defendant  impugns  the 
veracity  of  the  physician  called  to  attend  the  plaintiff's  wife.  It  is 
suggested  he  fomented  the  suit,  and  is  interested  in  the  result.  We 
fail  to  perceive  the  basis  for  the  attack  on  him.  His  interest  seems 
to  be  an  expectation  to  be  paid  his  fee,  if  the  plaintiff,  a  poor  man, 
recovers  in  this  suit.  We  are  to  assume  the  defendant's  case  exacts 
that  he  swears  falsely ;  that  the  sore  limbs,  bruised  side  and  cinders 
picked  by  him  from  the  face  of  plaintiff's  wife  were  pure  inventions 
of  an  ally  in  the  conspiracy  of  plaintiff,  his  wife  and  daughter,  to 
defraud  the  defendant.  The  two  little  sons  of  the  plaintiff  were  also 
on  the  train.  Comment  is  made  they  were  not  produced  as  wit- 
nesses. The  circumstance,  in  our  view,  does  not  detract  from  the 
testimony  in  the  record.  We  have  given  careful  attention  to  all  the 
testimony.  It  produces  on  our  minds  the  conclusion  that  prompted 
the  verdict  of  the  jury  entitled  to  weight  on  an  issue  of  fact. 

This  suit  for  damages  is  to  recover  a  community  asset.  There  is 
no  force  in  the  bill  of  exceptions  to  the  testimony  of  the  plaintiff. 
C.  C,  Art.  228;  Act  No.  69  of  1888. 

The  damages  awarded,  we  think,  excessive.  There  is  in  our  minds 
no  doubt  the  plaintiff  was  injured,  and  that  the  services  of  a  phy- 
sician were  requisite.  The  possible  impairment  of  vision,  not  veri- 
fied, as  we  appreciate  the  testimony,  when  the  case  was  tried,  is 
conjectural  and  not  the  basis  for  any  judgment.  We  will  reduce  the 
verdict. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  adjudged 
and  decreed  that  the  plaintiff  do  have  and  recover  five  hundred  dol- 
lars, with  interest  from  judicial  demand,  and  costs  of  lower  conrfc, 
those  of  the  appeal  to  be  paid  by  plaintiff. 

47    3861 
J7_578(  No.    11,689. 

The  State  op  Louisiana  vs.  John  Harris. 

The  omission  of  "  The  State  of  Louisiana  *'  In  the  enacting  olause  of  Act  No.  69  of 
1890  will  not  affect  the  competency  of  the  District  Courts  of  the  State  sitting  In 
the  districts  organized  bj'  that  act;  such  courts,  Irrespective  of  said  act,  eyen 
if  it  were  defective,  being  created  by  the  Constitution. 
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APPEAL  from  the  Seventh  Judicial  District  Court,  Parish  of  Tensas. 
Montgomery,  J, 


M.  J.   Cunningham,   Attorney.  General,   and  Joseph  E,  RansdelV' 
District  Attorney,  for  Plaintiff  and  Appellee. 


R,  H.  Snyder,  Jr.,  for  Defendant  and  Appellant. 


The  opinion  of  the  conrt  was  delivered  by 

Miller,  J.  The  defendant,  convicted  of  murder  and  sentenced, 
appeals,  relying  on  a  motion  in  arrest  of  judgment,  assigning  as  its 
ground  the  unconstitutionality  of  the  Act  No.  69  of  1890,  creating 
the  judicial  districts  of  the  State,  by  which  act  Tensas,  with  East 
Carroll  and  Madison,  form  the  Seventh  Judicial  District. 

The  enacting  clause  of  this  act  is:  ^'Be  it  enacted  by  the  General 
Assembly."  The  Constitution  of  the  State  declares:  "The  style  of 
the  laws  of  this  State  shall  be :  ^  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Louisiana.'  "  The  omission  of  the  ''  State 
of  Louisiana  "  in  the  enacting  clause  of  the  act,  it  is  urged,  renders 
the  act  void.  The  proposition  presented  to  us  thus  assails  the  ex- 
istence of  the  District  Court  throughout  the  State,  except  the  conrts 
of  the  parish  of  Orleans,  because  of  this  asserted  defect  in  the  act  of 
1890,  organizing  the  judicial  districts. 

It  could  hardly  escape  comment,  in  dealing  with  this  motion,  tha^ 
it  lies  only  for  defects  in  the  indictment.  The  motion  in  arrest  can 
not  be  used  to  present  a  question  of  the  character  presented  here. 
Again,  in  the  interest  of  pnblic  order,  the  authority  of  the  judges  of 
the  courts  of  the  State  can  not  be  drawn  in  question  by  impugning 
their  competency  to  pronounce  judgments  or  pass  sentences.  The 
acts  of  a  de  facto  judge,  holding  by  commission  from  the  State, 
carry  at  least  such  presumptive  validity  as  precludes  an  attack  upon 
his  competency  attempted  by  the  defendant,  the  subject  of  this  sen- 
tence. It  is  utterly  inconsistent  with  the  dignity  and  efficacy  of 
judicial  proceedings,  if  the  defendant  in  the  civi\  case  were  per- 
mitted to  dispute  the  competency  of  the  judge  to  render  the  judg- 
ment, or  if  the  defendant  in  the  criminal  case,  tried  and  convicted, 
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were  at  liberty  to  arrest  the  sentence  by  patting  at  issae  the  aathority 
of  the  judge  to  exercise  his  functions.  In  disposing  of  this  case,  it 
is  proper  co  state  the  objections  to  the  motion  apart,  and  not  con- 
nected with  the  question  the  motion  is  designed  to  present,  let 
Greenleaf  on  Evidence,  S.  83,  92. 

The  Constitution  itself,  is  the  basis  on  which  the  District  Courts  of 
this  State  rest.  It  provides  for  such  courts  in  each  of  the  judicial  dis- 
tricts, and  for  the  election  of  the  judges  of  such  courts.  The  Constitu- 
tion organized  the  judicial  districts,  conferring  the  power  on  the 
Legislature  to  make  changes.  Constitution,  Arts.  107,  108,  109,  128 
et  seq.  In  our  view  a  defect  in  the  legislation  creating,  or  rather 
reorganizing,  the  judicial  districts,  if  such  defect  existed,  would  not 
affect  the  competency  of  the  Di  strict  Court  sitting  in  the  parish  of 
Tensas,  or  of  the  judge  duly  elected  and  commissioned  by  the  ex- 
ecutive. The  Constitution  itself  would,  in  our  view,  sustain  and  avoid 
the  obliteration  of  the  District  Court  of  the  State,  even  if  the  defect 
existed  in  the  act  of  1890,  merely  rearranging  the  parishes  into 
judicial  districts. 

Whether  the  distinction  so  familiar  in  the  construction  of  statutes 
of  provisions  merely  directory,  and  those  mandatory  in  their  char- 
acter, can  be  applied  to  the  Constitution,  and  the  limit  of  such 
application,  if  admissible,  is  not  free  from  difficulty.  It  has  been 
held  under  the  Constitution  of  North  Carolioa  containing  a  provision 
similar  to  our  own  on  the  point  that  the  entire  omission  of  the  en- 
acting clause  would  vitiate  the  statute.  It  has  been  held  under  the 
Constitution  of  Mississippi,  with  the  same  provision,  an  equivalent 
word  may  be  used  for  enacted.  This  decision  recognizes  that  literal 
compliance  with  the  Constitution  in  this  respect  is  not  essential.  The 
Supreme  Court  of  Texas  has  held  the  provision  in  the  organic  law 
that  all  bills  shall  be  signed  by  the  officers  of  both  houses  of  the 
Legislature,  was  mandatory.  Here,  the  omission  is  only  the  words 
''of  the  State  of  Louisiana.''  There  remains  the  substance  of  the 
enacting  words  required  by  the  Constitution.  The  conclusions  of 
the  New  York  and  Ohio  courts,  reviewed  by  Judge  Cooley  in  his 
Constitutional  Limitations,  tend  to  sustain  the  distinction  between 
mandatory  and  directory  provisions,  even  as  applied  to  the  organic 
law.  Cooley  Constitutional  Limitations,  Chap.  4.  Our  conclusion 
is,  at  least,  in  view  of  the  aid  the  judiciary  establishment  of  the 
State  afforded  by   the   organic  law  itself,  there  is  no  warrant  for 
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118  to  hold  that  the  District  Court  has  no  constitutional  existence, 
because  of  the  supposed  defect  in  the  act  of  1890. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 


No.  11,499. 
Frank  P.  Gravely  vs.  Southern  Ice  Machine  Company. 

Any  serT ice  which  would  be  sufflclent,  as  against  a  domestic  corporation,  may 
be  authorized  by  the  statute  of  a  Stale  to  commence  an  action  against  a  foreign 
or  non-resident  corporation  It  mwy,  accordingly,  be  made  upon  the  presi- 
dent of  a  foreign  corporation  during  the  time  he  may  be  temporarily  abiding 
within  the  jurisdiction  of  the  court  when  the  suit  is  brought. 

A  Judgment  rendered  in  an  action  thus  commenced  against  a  foreign  corporation 
will  be  valid  and  can  be  enforced  against  any  property  at  any  time  found 
within  the  State. 

A  party  having  undertaken,  on  behalf  of  a  foreign  corporation,  to  effect  sale 
of  an  ice  machine  and  accompanying  p  traphernalia  to  persons  donn idled  in 
this  State,  for  a  designated  and  fixed  commission  on  the  amount  of  the  sale 
effected,  payable  when  the  plant  is  turned  oyer  to  the  purchaser  and  settled  for 
at  a  given  date.  Is  entitled  to  pai  ment  of  such  commissions  at  that  date,  not- 
withstanding litigation  arises  between  the  contraotlog  parties  with  reference 
to  the  vendor's  fulfilment  of  its  contract,  which  operates  a  delay  in  settle- 
ment betwi  en  them. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
BightoTj  J. 


47  3S9; 
el09  706 


Branch  K.  Miller  for  Plaintiff  and  Appellee. 


DeTiegre  A  Denegre  for  Defendants  and  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  suit  is  brought  upon  an  alleged  contract  for  the 
recovery  of  six  thousand  one  hundred  and  seventy- five  dollars,  as 
commissions  of  five  (5)  per  cent,  on  sales  made  of  its  goods. 

Defendant  first  interposed  an  exception  to  the  want  of  citation — 
it  '*  being  a  non-resident  corporation  of  the  State  of  Tennessee,  and 
not  susceptible  of  being  brought  into  court  except  by  attachment.'* 

This  exception  having  been  overruled,  answer  was  filed,  which 
pleads  a  gereral  denial,  coupled  with  the  averment  '^that  if  the 
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.conrt  should  hold  that  any  compensation  is  due  to  plaintiff,  it  is  only 
on  such  amount  as  may  be  received  by  the  defendant  from  McDonald 

.&  Hart." 

The  answer  further  states  that  it  made  a  sale  of  an  ice  machine 
plant  to  McDonald  &  Hart,  of  the  city  of  New  Orleans,  to  be  by  it 
manufactured  in  Chattanooga,  Tenn.,  and  shipped  to  them.  <*  That 
said  ice  machine  plant  was  by  it  manufactured  in  Chattanooga,  and 
shipped  to  McDonald  &  Hart  in  New  Orleans,  who  agreed  to  pay  for 
the  same,  but  have  not  yet  done  so.  That  defendant  has  been  forced 
to  bring  suit  in  this  (the  district)  court  for  the  amount  due  on 
said  machine,  and  that  Hart  &  McDonald  contested,  claiming  that 
nothing  is  due  to  defendant,  and  that  it  should  be  compelled  to  take 
back  the  machine  and  refund  so  much  of  the  purchase  price  as  has 

,been  paid  on  account.'^ 

The  court  a  qua  first  gave  the  plaintiff  judgment  for  five  thousand 

'  five  hundred  dollars,  less  a  credit  of  two  hundred  and  fifty  dollars, 

.  but  on  a  motion  for  new  trial  the  judge  revised  his  previous  decree 
ex  |>roprto  motu,  and  reduced  the  amount  awarded  the  plaintiff  to 
two  thousand  five  hundred  dollars,  less  credit  of  two  hundred  and 
fifty  dollars. 

It  is  from  that  judgment  that  the  defendant  has  appealed ;  and  the 
plaintiff  has  answered  the  appeal,  and,  in  his  answer,  insists  that  the 
judgment  in  his  favor  should  be  increased  to  five  thousand  five  hun- 
dred dollars,  and  affirmed  as  thus  amended. 

I. 

In  this  court  the  defendant  insists  that  the  exception  taken  by  it 
in  the  lower  court  should  have  been  sustained  and  the  suit  dismissed. 
That  is  to  say  that  the  defendant  being  a  Tennessee  corporation  it 
could  not  be  brought  into  the  Civil  District  Court  of  the  parish  of 
Orleans,  La.,  by  means  of  citation  personally  served  upon  its  presi- 
dent while  temporarily  sojourning  here,  and  thereby  subject  it  to  a 
judgment  of  that  court. 

Under  our  law  a  corporation  is  an  intellectual  being,  who  may  be 
sued  in  our  courts  as  natural  persons  are,  and  in  quite  a  similar  case 
we  held  and  treated  a  New  Jersey  corporation  as  a  '*  foreigner,"  in 
the  ^ense  of  the  Code  of  Practice  168 — that  is  to  say  '*  one  who  has 
no  known  place  of  residence  in  the  State,"  and  who  may,  conse- 
quently, be  cited  wherever  it  is  found.  State  vs.  Buck  and  Fruit 
Company,  46  An.  656. 
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That  suit  was  broaght  in  the  Civil  District  Conrt  of  the  parish  of 
Orleans  against  Charles  C.  Back,  of  Baltimore,  Md.,  and  the  Plaque- 
mines Tropical  Fruit  Company,  incorporated  under  the  laws  of  New 
Jersey,  of  which  Charles  C.  Buck  was  president. 

Ill  the  lower  court  the  defendant  excepted  to  the  jurisdiction  of 
the  court  rdtione  materisB  et  personsB,  but  same  was  overruled  by  the 
judge  a  quo,  and  we  reached  the  same  conclusion  at  which  he  arrived 
and  sustained  his  ruling. 

On  that  question  we  said : 

*'  We  are  of  the  opinion  that  (the  suit)  was  correctly  instituted  in 
the  parish  of  Orleans,  notwithstanding  the  res  is  situated  in  the  par- 
ish o  I  Plaquemines,  the  defendant  Buck  having  been  pereonally 
served  with  citation  while  temporarily  abiding  in  the  city  of  New 
Orleans,  and  he  being  at  the  time  president  of  the  defendant  com- 
pany, and  both  being  citizens  of  other  States  than  Louisiana." 

Again: 

*'  Considering  the  question  from  the  standpoint  of  the  defendants' 
personal  domicile,  it  is  clear  that  they  had  no  place  of  domicile  or 
residence  in  the  State  that  was  known  to  the  plaintiff  at  the  incep- 
tion of  the  suit. 

*^  The  property  being  situated  in  this  State,  and  the  defendant, 
Back,  being  temporarily  present  in  the  parish  of  Orleans,  it  was 
competent  for  the  court  of  that  jurisdiction  to  cite  him  to  appear 
and  answer  therein;  and  he  being  president  of  the  defendant  com- 
pany, it  could  be  likewise  cited  into  court."     /d.,  666. 

That  was  a  very  important  litigation,  involving  large  values,  and 
it  was  defended  by  able  counsel.  After  final  judgment  was  rendered 
against  the  defendants  by  this  court,  they  prosecuted  a  writ  of  error 
to  the  Supreme  Court ;  the  writ  was  dismissed  and  the  judgment  of 
this  court  affirmed. 

We  have  ventured  this  statement,  because  counsel  for  defendant 
so  strongly  rely  upon  decisions  of  the  Supreme  Court,  as  affirm- 
ing the  principle  for  which  they  contend.  It  seems  quite  evident  to 
our  minds  that,  if  it  had  been  applicable  to  the  case  of  any  non-res- 
dent  corporation,  it  would  have  been  applied  in  that  case. 

In  this  case  we  have  all  the  conditions  of  that  case — the  person 
and  the  res  being  within  this  jurisdiction — the  citation  was  good  and 
effective,  within  the  spirit  and  intendment  of  our  Code. 

The  case  of  Hume  vs.  Railway  Company,  8  Bissel,  31,  is  not  appli- 
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cable,  because  the  suit  was  broagfat  against  an  alleged  agent  of  tfae 
non-resident  corporation,  and  the  court  simply  held  that  ''the  pres- 
ence then  of  the  agent  of  a  foreign  corporation  is  not  the  presence 
of  the  corporation  within  the  meanins:  of  the  act,  any  more  than  tfae 
presence  of  the  agent  of  a  natural  person,  a  citizen  of  another  State, 
is  the  presence  of  the  principal." 

That  was  a  suit  in  damages  for  a  railway  accident  brought  in  a 
Federal  court. 

On  the  contrary,  in  Hagermann  vs.  Empire  State  Company,  97 
Pennsylvania  State,  534^  it  was  held  that  ''  suit  may  be  instituted 
against  a  foreign  corporation  by  the  service  of  process  upon  an  agent 
of  said  corporation  within  this  commonwealth  in  the  mode  prescribed 
by  the  act  of  March  21,  1849  (3  Pamph.  L.  216),  notwithstanding 
the  fact  that  the  corporation  has  failed  to  establish  an  office  in  this 
commonwealth,"  etc. 

In  Pope  vs.  Manufacturing  Company,  87  New  York,  137,  it  was 
held  that  any  service  which  would  be  sufficient  as  against  a  domestic 
corporation  may  be  authorized  to  commence  an  action  against  a 
foreign  corporation. 

In  that  case  the  action  was  commenced  by  a  summons  served  on  tfae 
president  of  the  non-resident  corporation,'  who  was,  at  the  time, 
within  the  jurisdiction  of  the  State  court. 

The  court  say : 

''A  judgment  to  be  rendered  in  an  action  thus  commenced  against 
a  foreign  corporation  will  be  valid  for  every  purpose  within  this 
State  and  can  be  enforced  against  any  property  at  any  time  found 
within  this  State.  Its  effect  elsewhere  need  not  now  be  determined.^' 

And  these  decisions  do  not  differ  materially  from  the  jurisprudence 
of  the  Supreme  Court,  because  they  have  held  in  Christian  Union 
vs.  Yount,  101  U<  S.  352,  that  '<  although,  as  a  general  proposition, 
.  a  corporation  must  dwell  in  the  State  under  whose  law  it  was 
created,  its  existence  as  an  artificial  person  may  be  acknowledged 
and  recognized  in  other  States." 

This  is  but  the  affirmation  of  the  principle  that  was  announced  by 
that  court  many  years  ago,  and  on  which  many  subsequent  opinions 
have  been  predicated;  in  Lafayette  Insurance  Company  vs.  French, 
18  Howard,  404,  the  leadfng  case  on  the  question,  the  court  say: 

'<  In  more  general  terms  the  doctrine  of  this  court,  as  well  as  the 
courts  of  many  of  the  States,  is,  that  the  act  of  Congress  was  not 
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designed  to  displace  that  principle  of  natural  justice  which  reqnires 
a  person  to  have  notice  of  a  snit  before  he  can  be  conclasively  bound 
by  its  result;  nor  those  rules  of  public  law  which  protect  persons 
and  property  within  one  State  from  the  exercise  of  jurisdiction  over 
them  by  another. 

''This  corporation,  existing  only  by  virtue  of  a  law  of  Indiana,  can 
not  be  deemed  to  pass  personally  beyond  the  limits  of  that  State. 
Bank  of  Augusta  vs.  Earle,  18  Peters,  619.  But  it  does  not  follow, 
necessarily,  that  a  valid  judgment  could  be  rendered  against  it  only 
in  that  State.  A  corporation  may  sue  in  a  foreign  State  by  the  at- 
torney there ;  and  if  it  fails  in  the  suit,  be  subject  to  a  judgment  for 
costs.  And  so  if  a  corporation,  though  in  Indiana,  should  appoint 
an  attorney  to  appear  in  an  action  brought  in  Ohio,  and  the  attorney 
should  appear,  the  court  would  have  jurisdiction  to  render  judg- 
ment, in  all  respects  as  obligatory,  as  if  the  defendant  were  with- 
in the  State.  The  inquiry  is,  not  whether  the  defendant  was  per- 
Bonaily  within  the  State,  but  whether  he,  or  some  one  authorized  to 
act  for  him  in  reference  to  the  suit,  had  notice  and  appeared ;  or  if 
he  did  not  appear^'  whether  he  was  bound  to  appear  or  suffer  a 
judgment  by  default. 

"And  the  true  question  in  this  case  is,  whether  this  corporation  had 
lueft  notice  of  the  euU^  and  vxis  so  far  subject  to  the  jurisdiction  and 
laws  of  Ohio,  that  it  was  bound  to  appear  or  take  the  consequences 
of  non-appearance." 

After  further  discussion  of  these  general  principles  applicable,  the 
court  then  said: 

''Nor  do  we  think  the  means  adopted  to  effect  this  object  are 
open  to  the  objection  that  this  is  an  attempt  improperly  to  extend 
the  JDrisdiction  of  the  State  beyond  its  own  limits  to  a  person  in  an- 
other State.  Process  can  be  served  on  a  corporation  only  by  making 
service  thereof  on  some  one  or  more  of  its  agents.  The  law  may, 
and  ordinarily  does,  designate  the  person  on  whom  process  can  be 
served.  For  the  purpose  of  receiving  such  servicCf  and  being  bound 
by  it,  the  corporation  is  identical  with  such  agent  or  o^cer.  The  cor- 
porate power  to  receive  and  act  on  such  service,  so  far  as  to  make  it 
known  to  the  corporation,  is  thus  vested  in  such  officer  or  agent,- ^  (Our 
italics.) 

Now  what  is  the  case  before  this  court? 

The  defendant,  a  foreign  corporation,  dwelling  in  the  State  of 
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Tennessee,  sent  its  recognized  agent  into  the  State  of  Louisiana  en- 
dowed with  special  aathority  to  employ  the  plaintiff  to  negotiate 
with  McDonald  and  Hart,  of  the  city  of  New  Orleans,  for  sale  to 
them  of  an  ice  manufactnring  plant.  That  the  plaintiff  was  thus 
employed,  and  through  his  agency  a  sale  of  a  plant  was  negotiated 
with  said  parties  at  the  price  of  one  hundred  and  ten  thousand  dol  - 
lars,  and  same  was  by  the  defendant  afterward  established  in  said 
city. 

Disagreement  between  these  contracting  parties  arose;  a  snit 
followed  in  the  courts  of  this  city  and  State,  which  is  still  pending^. 

While  within  the  State  of  Louisiana  and  in  this  city  superintend  - 
ing  this  work,  the  president  of  the  corporation  was  personally,  cited 
and  served  with  process  in  this  case,  asking  the  enforcement  of 
plaintiff's  demand  for  compensation  for  commissions  under  his  con- 
tract with  the  company. 

In  this  situation  we  are  of  opinion  that  the  District  Court  thereby 
^icquired  full  and  complete  jurisdiction  over  the  defendant  corpora- 
tion pro  hac  vice. 

The  principle  to  be  kept  in  mind,  and  on  which  the  jurisdiction  of 
the  Federal  courts  is  predicated,  is  the  citizenship  of  the  defending 
corporation,  and,  unless  the  character  of  the  business  of  the  corpo- 
ration conducted  in  a  foreign  State  be  of  such  a  character  as  to  con- 
stitute it  a  citizen  of  the  latter  State  pro  hac  vice,  the  Federal 
jurisdiction  is  not  complete. 

But  in  a  State  court  the  rule  is  different — the  only  question  there 
being  one  of  proper  and  effective  service  of  process  upon  an  officer 
legally  representing  the  corporation,  whereby  it  can  be  brought  into 
court  and  subjected  to  judgment ;  or  of  proper  notice  upon  an  officer 
of  the  corporation  to  bring  the  matter  in  litigation  to  its  attention, 
and  require  its  action. 

The  rule  in  such  case  is  identically  the  same  as  that  in  reference 
to  any  domestic  corporation — the  effect  of  the  judgment  to  be  ren- 
dered being  confined  to  its  property  within  the  jurisdiction  of  the 
courts  of  the  State. 

Our  conclusion  is  that  the  service  of  citation  on  the  president  of 
the  defendant  corporation,  while  temporarily  abiding  here,  is  a  good 
and  effective  service,  on  which  a  valid  judgment  may  be  founded, 
which  may  be  enforced  against  any  property  of  the  defendant  com- 
pany within  the  State. 
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II. 

On  the  meritSy  we  think  the  case  is  plainly  with  the  plaintiff. 

On  the  trial  there  was  evidence  adduced  over  the  defendant's  ob- 
jection and  exception  which  tended  to  show  an  alteration  in  the 
terms,  or  rather  a  diminntion  of  the  amount  of  the  commissions  the 
plaintiff  was  entitled  to  receive  under  his  contract. 

The  objection  taken  was,  in  effect,  that  the  plaintiff  should  be 
confined  to  proof  of  the  identical  contract  alleged  upon. 

But  the  record  discloses  the  fact  that  the  counsel  for  the  defend- 
ants first  opened  up  the  inqairy  as  to  the  letter  of  date  October  21, 
1891,  which  the  plaintiff  addressed  to  the  defendant,  for,  during  the 
interrogation  of  one  of  its  principal  witnesses,  the  following  occurred, 
Tiz.: 

"Q.  Does  that  letter  correspond  in  any  wiy  with  the  agreement 
yoQ  made  with  Mr.  Qravely — the  letter  dated  October  21,  1891? 

"A.  This  letter  is  exactly  according  to  the  agreement  that  we  had 
on  the  Hart  and  McDonald  matter — fifteen  hundred  dollars  in  bonds 
and  one  thousand  dollars  in  cash." 

Thereupon  the  plaintiff's  counsel  filed  the  letter  in  evidence. 

This  evidence  does  not  show  any  different  contract  from  the  one 
-alleged  in  the  petition.  It  remains  the  same  in  all  respects  except 
as  to  the  amount  of  commissions  the  plaintiff  was  entitled  to  receive 
under  it. 

This  is  not  the  case  of  suit  on  a  contract  and  a  recovery  on  a 
quantum  meruit. 

The  evidence  is  in  writing,  and  it  forms  a  part  of  the  contempo- 
raneous transactions  between  the  parties  in  reference  to  the  ice  ma- 
chine plant  that  the  defendant  sold  to  Hart  &  McDonald,  and  de- 
livered to  them  in  this  city. 

It  is  both  pertinent  and  competent  evidence. 

The  following  is  the  portion  of  the  letter  that  is  applicable,  and 
we  have  clipped  it  from  the  defendant's  brief,  viz. : 

"/  have  also  charged  your  account,  as  per  agreement,  two  thousand 
five  hundred  dollars,  commissions  on  sale  to  Hart  &  McDonald— one 
thousand  payable  in  cash  and  one  thousand  five  hundred  in  bonds  of 
Municipal  Ice  Company;  commissions  on  sale  to  Pascagoula  Ice  Com- 
pany (L,  T.  Belt),  payable  seventy -five  dollars  in  cash  and  six  hundred 
dollars  in  stock  of  the  company.  Please  send  me  credit  memorandum 
of  above. 
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"In  our  agreement  the  question  of  when  commiaHons  are  payable  waj9 
not  broached,    I  suppose^  as  is  customary ^  they  are  payable  when  plant 
is  turned  over  to  purchaser  and  settled  for. 
**  Please  let  me  know  if  this  is  correct, 

"  Yours  truly  J 

"F.  P.  Gbavely." 

The  part  of  the  latter  that  refers  to  comtnissions  on  sale  to  the 
Pascagoola  Ice  Oompany  may  be  disregarded,  as  that  portion  of  tbe 
contract  is  not  insisted  npon. 

The  followinir  is  a  part  of  the  plaintiff's  testimony,  viz. : 

''Q.  According  to  yonr  agreement  with  the  defendant  company ^ 
when  were  you  to  be  paid  whatever  commissions  were  coming  to 
yon? 

**A.  I  was  to  get  one  thousand  dollars  oat  of  the  first  cash  pay- 
ment. 

"Q.  To  be  paid  by  whom? 

<*A.  Paid  by  Hart  &  McDonald  to  the  Soathem  Ice  Machine 
Company.     And  the  balance  was  payable  in  bonds. 

"  Q.  What  time  were  you  to  get  that  payment? 

'*A.  They  told  me  that  I  would  be  paid  when  the  work  was  com- 
pleted ;  and  the  work  would  be  completed  by  the  first  of  April,  as 
they  were  under  a  penalty  to  have  it  completed  by  that  time. 

'<  Q.  Did  you  expect  to  get  paid  on  the  first  of  April? 

"A.  Yes. 

**  Q.  Were  you  paid  on  the  first  of  April? 

*'  A.  No;  nothing  except  that  two  hundred  dollars. 

**  Q.  Do  you  know  whether  or  not  the  defendant  had  any  difficulty 
in  collecting  whatever  money  was  due? 

<'A.  Mr.  Hart  told  me  that  he  had  paid  something  over  fifty 
thousand  dollars  on  account,  and  that  the  balance  was  not  paid. 

'^Q.  Your  first  arrangement,  as  shown  by  these  letters,  was  that 
you  were  to  get  five  per  cent,  on  all  sales  consummated  thrs^ugh 
your  agency? 

"A.  Yes. 

**  Q.  How  did  that  arrangement  come  to  be  changed  to  one  thou- 
sand dollars  in  cash  and  fifteen  hundred  dollars  in  bonds. 

**A.  Because  they  said  they  bad  sold  the  machinery  at  a  very  low 
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price  and  coald  not  afford  to  give  me  the  fall  commission.  And  I 
told  them  that,  nnder  the  eireamstances,  I  would  accept  one  thoa- 
sand  dollars  in  cash  and  the  balance  in  bonds." 

The  plaintiff  says  he  was  entitled,  under  bis  original  agreement,  to 
five  per  cent,  commissions  on  the  gross  amount  of  the  defendants' 
contract  with  McDonald  &  Hart,  which  was  one  handred  and  ten 
tboQsand  dollars  for  the  ice  machine  plant  sold  to  them. 

Again,  the  following  occurred  in  the  coarse  of  the  interrogation 
of  the  plaintiff,  as  a  witness,  viz. : 

''Q.  Have  yoa  received  that  one  thousand  dollars  in  cash  and 
fifteen  handred  dollars  in  bonds,  which  it  is  claimed  you  were  to  get 
nnder  that  arrangement,  which  was  substituted  for  the  original 
agreement? 

"A.  No;  I  have  not  received  it,  as  I  said  I  should  Iiave  received 
it  on  the  Ist  of  April,  1892. 

"Q.  You  did  not  receive  it? 

"A.  No;  I  did  not. 

"  Q.  Why  do  you  say  that  you  ought  to  have  received  it  on  the  1st 
of  April? 

"A.  Because  Mr.  McArdle  told  me  that  his  company  was  under  a 
forfeit  of  six  hundred  to  seven  hundred  dollars  a  day  to  have  the 
plant  completed  on  the  1st  of  April. 

'*Q.  Did  he  say  that  he  would  have  the  plant  completed  by  the 
ist  of  April? 

"A.  Yes. 

**  Q.  Was  it  to  be  paid  for  then? 

"  A.  That  was  my  understanding  of  it." 

Baring  the  interrogation  of  the  president  of  the  defendant  com- 
pany, as  defendants'  witness,  the  following  occurred,  viz. : 

'*  Q.  Mr.  Herron,  in  the  arrangement  made  with  Mr.  Qrave^y  in 
regard  to  the  paymejit  to  him  of  the  one  thousand  dollars  in  cash, 
and  one  thousand  five  hundred  dollars  in  bonds,  was  anything  ever 
said  between  you,  or  put  in  writing  as  to  the  time  when  he  was  to 
get  his  payment? 

"A  No,  sir;  it  was  understood  that  when  the  work  was  com- 
pleted, and  settled  for,  he  was  to  get  his  commission. 

*'  Q.  Has  that  work  been  settled  for  yet? 

"  A.  No,  sir. 
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*<Q.  Has  Hart  &  McDonald  made  settlement  with  the  Southern 
Ice  Machine  Company  yet? 

"A.  No,  sir.'' 

This  witness  then  states  circumstantially  the  situation  of  the  mat- 
ter, as  between  Hart  &  McDonald  and  the  company — the  substance 
of  which  was  that,  after  the  latter  had  made  a  large  cash  payment 
on  account,  they  declined  to  accept  the  plant,  and  demanded  the 
revocation  of  the  contract,  and  the  restitution  of  the  money  they 
had  advanced  on  the  contract;  they  assigning  as  cause  for  this 
course  of  action,  failure  on  the  part  of  the  company  in  complying 
with  the  agreement. 

Hence  the  company  brought  suit  against  Hart  &  McDonald  to 
compel  them  to  perform  their  part  of  the  contract — necessarily 
aflSrming  full  performance  on  its  part. 

It  will  be  observed  that  the  question  which  was  propounded  to  the 
president  was  very  guarded.  The  question  was:  '<  In  the  arrange- 
ment made  with  Mr.  Gravely  in  regard  to  the  payment  to  him  of 
*  *  *  wa8  anything  said  between  youy  or  put  in  writing  as  to  the 
time  when  he  was  to  get  this  payment?"     (Our  italics.) 

And  the  reply  was  equally  guarded,  for  it  was,  viz. : 

''  No,  sir;  it  was  understood  that  when  the  work  was  completed  and 
settled  for,  he  was  to  get  his  commission."     (Our  italics.) 

But  the  president  did  not  make  the  contract  with  Mr.  Gravely,  and 
he  was  not  present  when  it  was  made.  It  was  entered  into  in  the 
city  of  New  Orleans  between  the  plaintiff  and  Mr.  McArdle,  as  the 
per  pro,  of  the  company.  This  appears  by  the  letter  of  the  company 
of  date  October  23,  1891,  in  reply  to  the  previous  letter  from  the 
plaintiff  to  the  company,  Qt  date  October  21, 1891,  previously  quoted 
in  this  opinion. 

It  is  as  follows,  viz. : 

**  Chattanooga,  Tenn.,  October  23,  1891. 
"Afr.  F.  P.  Gravely  J  New  Orleans  ^  La,: 

*»Dbar  Sir — Yours  of  the  21st  inst.  to  hand,  and  in  reply  would 
say  our  Mr.  McArdle  will  be  in  New  Orleans  in  a  few  days  and  will 
take  up  the  matter  in  person. 

**  Enclosed  we  return  your  letters. 
**  Yours  truly, 
(Signed)  **  SOUTHERN  ICE  MACHINE  CO., 

**  Charles  Herron." 
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There  the  company  let  the  matter  drop,  and  subsequently  Mr.  Mc- 
Ardle  did  take  the  matter  up  and  consummate  it  with  the  plaintiff, 
and  there  were  no  further  or  other  dealings  between  the  plaintiff  and 
the  company  direct  in  reference  to  it.  Hence  there  was  no  such  un- 
derstanding between  Mr.  Herron  and  the  plaintiff  as  he  intimates. 
And  it  becomes  quite  clear,  in  view  of  this  letter,  why  there  was 
nothing  said  between  them,  and  nothing  put  in  writing  on  the  sub- 
ject of  '*  the  arrangement  made  with  Mr.  Gravely  in  regard  to  the 
payment." 

In  view  of  this  evidence  and  in  the  absence  of  any  countervail- 
ing statement  on  the  part  of  Mr.  McArdle,  the  affirmation  of  the 
plaintiff  is  undenied  and  undeniable. 

In  the  light  of  these  facts,  the  concluding  part  of  the  plaintiff 's  let- 
ter, viz. :  ''  I  suppose,  however,  as  is  customary,  they  are  payable  when 
plant  is  turned  over  to  purchaser  and  settled  for,"  is  explained  to 
mean  payable  when  the  work  was  completed  and  turned  over  to  the 
pnrchasers,  Hart  &  McDonald,  and,  presumably,  to  be  settled  for, 
of  coarse. 

The  statement  of  the  plaintiff  positively  fixes  the  date  of  payment 
on  April  1,  1892,  and  he  assigns  as  a  reason  for  making  that  state- 
ment that  McArdle  said  the  ice  plant  was  to  be,  by  that  date,  com- 
pleted under  the  contract,  and  that  it  stipulated  a  daily  penalty  of 
six  hundred  dollars  for  non- completion  after  that  date. 

This  statement  was  not  denied  on  the  other  side. 

The  company  is  in  court,  asserting  that  McDonald  &  Hart  are 
due  them  the  balance  of  the  contract  of  fifty- five  thousand  dollars, 
on  the  theory  that  the  contract  has  been  fulfilled,  and  that  McDonald 
&  Hart  are  in  default. 

The  company  has  realized  from  McDonald  &  Hart  the  sum  of 
fifty-five  thousand  dollars  in  cash,  and  has  paid  the  plaintiff  two 
hundred  dollars  on  account,  and  now  reverses  its  position  and 
asserts  that  nothxTig  is  due  until  the  end  of  its  litigation  with 
McDonald  &  Hart. 

The  payment  of  the  two  hundred  dollars  to  the  plaintiff,  in  our 
opinion,  constitutes  an  admission  of  liability  as  to  time  when  pay- 
ment should  have  been  made  of  the  one  thousand  dollars  in  cash,  at 
least;  for,  if  two  hundred  dollars  in  cash  were  due,  the  one  thousand 
dollars  were  due  also. 

But  is  it  true  that  the  defendant  can  halt  proceedings  here  and 
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turn  the  plamti£f  around  to  the  chxinces  of  its  litigation  with  Hart 
&  McDonald  being  Buccessful,  and  compel  him  to  await  its  termina- 
tion before  asserting  his  demand?    We  think  not. 

That  would  place  the  plainti£f  in  the  attitude  of  guaranteeing  the 
defendant's  work  in  the  establishment  of  the  ice  plant,  and  the  safe 
transit  and  delivery  of  the  goods  sold.  The  basiness  of  the  plaintiff 
was  simply  to  solicit  business — that  is  to  say,  to  bring  the  company 
into  commanication  with  customers;  and  in  case  that  intercourse 
resulted  in  the  sale  ot  an  ice  plant  he  was  entitled  to  commissions. 

His  work  was  then  accomplished,  and  when  the  company's  con- 
tract was  fulfilled  and  the  plant  turned  over  to  the  purchasers,  his 
commission  was  due,  as  the  settlement  of  the  purchase  price  was  then 
to  be  made.  But  if  litigation  resulted  between  the  contracting  par- 
ties with  regard  to  the  construction  of  the  work,  it  could  not  inter- 
fere with  the  rights  of  the  commission  agent  to  receive  the  amoant 
of  fees  stipulated  to  be  paid  upon  the  completion  of  the  work. 

On  the  company's  own  theory,  in  its  suit  against  Hart  &  McDonald, 
it  had  completed  its  contract,  and  was  entitled  to  fall  payment  of 
the  balance  due.  With  what  consistency  can  it  say  to  the  plaintifF 
that  it  may  be  mistaken  in  that  view  after  all?  and  hence  nothing  is 
due  until  the  end  of  that  litigation. 

Suppose  the  company  should  lose  the  suit,  and  judgment  be  ren- 
dered therein  comformably  to  the  prayer  of  defendants,  and  it  be 
decreed  to  make  restitution  of  the  fifty- five  thousand  dollars  it  had 
received,  and  the  contract  be  canceled?  Then,  according  to  its  the- 
ory, the  plaintiff  would  be  entitled  to  nothing,  and  would  be  under 
obligation  to  place  matters  in  statu  quo  by  returning  to  it  the  two 
hundred  dollars  he  had  already  received. 

Surely  this  can  not  be  a  correct  interpretation  to  place  upon  the 
defendant's  engagement  with  the  plaintiff,  and  we  decline  to  do  so. 

Our  opinion  concurs  with  that  of  our  learned  brother  of  the  dis- 
trict bench. 

But  we  think  his  judgment  awarded  the  defendant  credit  for  fifty 
dollars  more  than  it  had  paid.  ^Instead  of  a  credit  for  two  hundred 
and  fifty  dollars  there  should  be  credit  given  to  the  defendant  of  two 
hundred  dollars  only. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
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from  be  so  amended  as  to  reduce  the  defendant's  credit  from  two 
bmidred  and  fifty  dollars  to  two  hundred  dollars,  and  that  as  thus 
amended  the  same  be  aflftrmed. 
Rehearing  refused. 


No.    11,631. 
W.  W.  Handlin  vs.  The  H.  Weston  Lumbbb  Company,  Limited. 

Whilst  mere  civil  or  legal  poaeesslon,  not  preceded  by  a  real,  actual  possession 
on  the  part  of  the  plaintiff  or  bis  authors,  maybe  insufllcient  to  support  the 
possessory  action,  civil  possession  at  the  time  of  the  disturbance  is  sufficient 
wlien  preceded  by  an  aotaal  possession  by  plaintiffs  or  his  authors  for  a  year. 
The  intention  to  possess  preserves  a  civil  possession  continued  after  the 
natural  Is  abandoned,  unless  usurped  by  another  during  the  time  required  by 
law,  or  there  be  no  possession  for  ten  years.  Against  any  disturbance  In  the 
meantime  the  civil  possession  will  support  a  possessory  action. 

Where,  the  owner  of  a  number  of  squares  in  the  outlying  districts  of  the  city 
of  Xew  Orleans  intersected  by  nominal  streets  has  leased  all  of  the  squares  to 
a  single  tenant,  who  has  taken  possession  thereof  and  placed  them  under 
fence,  the  fact  that  the  streets  muht  be  ultimately  utilized  for  public  pur- 
poses would  not  (so  long  as  the  public  rights  are  dormant  and  the  servitude  Is 
not  exercised)  break  the  continuity  of  the  possession  over  and  across  the 
streets  so  as  to  take  In  and  include  (In  conformity  to  the  lease)  the  body  of 
land  leased  as  an  entirety— so  far,  at  least,  as  a  trespasser  is  concerned. 
Although  proceedings  in  enforcement  of  unpaid  taxes  may  be  regular  and 
vest  a  legal  title  In  the  purchaser  at  the  tax  sale  made  thereunder,  an  actual 
and  real  possession  of  the  properly  does  not  instantly  follow  as  the  direct  re- 
sult of  the  adjudication.  The  fictitious  legal  seizin  which  the  law  makes  the 
accompaniment  of  a  completed  act  of  sale  would  flow  from  such  an  adjudica- 
tion, bot  the  adjudication,  though  It  would  give  rise  to  "u  right  to  possession," 
would  not  operate  of  itself  an  actual  and  real  corporeal  possession  of  the 
property.  The  State  does  not  occupy,  In  thi£  respect,  a  position  different  from 
that  of  any  other  adjudlcatee. 

Act  No.  80  of  1880  provides  a  statutory  remedy  for  placing  adjudlcatees  at  tax 
sales  in  possession  of  the  property  purchased. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Plamtlff  alleged  that  the  defendant  company  took  wilful,  forcible 
and  illegal  possession  of  his  square  of  ground  (No.  679)  in  the  city 
of  New  Orleans,  bounded  by  Short,  Seventeenth,  Washington  and 
I^ixon  streets;  that  he  had  been  in  the  undisturbed  and  peaceful 
P<>MeB8ion,  as  owner  of  said  property,  through  tenants  and  otherwise, 
for  more  than  thirty  years;  that  the  same  had  been  assessed  in  his 
itame;  that  it  contained  twenty  lots;  that  he  had  placed  the  property 
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in  the  hands  of  Shepard  &  Hanter  for  sale  at  one  hundred  dollars  a 
lot,  and  advertised  the  same,  when  he  discovered  that  defendant, 
well  knowing  plaintiff's  right,  had  converted  said  square  into  a  lam- 
ber yard,  by  erecting  extensive  tramways  and  wooden  conatmc- 
tions,  so  as  to  render  the  delivery  of  any  of  said  lots  through  Shepard 
&  Hunter  impossible ;  that  he  had  suffered  five  hundred  dollars  actual 
damages,  and  two  thousand  dollars  exemplary  damages,  and  that  de- 
fendant was  liable  to  him  at  the  rate  of  twenty- five  dollars  per  month 
until  the  delivery  of  the  property ;  that  he  urged  as  specific  grounds 
of  actual  damages,  the  wrongful  withholding  of  the  possession  of 
said  property,  two  hundred  dollars;  the  absolute  suspension  and 
prevention  of  plaintiff's  operations  for  the  sale  of  any  of  said  lots, 
two  hundred  and  fifty  dollars,  and  the  trouble,  annoyance  and  ex- 
pense of  proceedings  to  regain  possession,  fifty  dollars — he  prayed 
that  he  have  judgment  for  the  delivery  of  possession  of  said  land  and 
quieting  him  in  his  possession,  and  that  he  have,  also,  judg^nent 
against  defendant  company  for  damages  for  twenty -five  hundred 
dollars  and  for  twenty- five  dollars  per  month  from  the  date  of  judg- 
ment until  possession  should  be  given  him  of  the  square  of  ground. 

Defendant  excepted  that  plaintiff  could  not  maintain  the  action 
in  its  present  form  as  a  possessory  action ;  that  it  was  not  true  as  the 
plaintiff  alleged  that  he  had  the  real  and  actual  possession  of  the 
property  described  in  his  petition  (in  the  possession  of  defendant)  as 
owner  for  one  year  prior  to  the  commencement  of  the  action,  much 
less  had  he  had  real  and  actual  possession  of  the  same  continuously 
down  to  the  commencement  of  the  suit,  but  on  the  contrary  the 
plaintiff  not  having  had  the  real  and  actual  possession  required  by 
law  for  the  maintenance  of  the  possessory  action,  had  mistaken 
his  remedy,  which  is  only  a  petitory  action.  The  court  having  re- 
ferred this  exception  to  the  merits,  the  defendant  answered,  pleading 
first  the  general  issue,  and  specially  denying  that  plaintiff  has  had  the 
real  and  actual  possession  of  the  property  within  a  year,  and  that  he 
is  entitled  to  bring  a  possessory  action.  It  admitted  that  it  was  then 
in  possession  of  the  property. 

The  District  Court  rendered  judgment  in  favor  of  the  plaintiff 
against  defendant,  decreeing  that  plaintiff  be  put  in  possession  of  the 
property,  and  condemning  defendant  to  pay  to  plaintiff  the  sum  of 
one  hundred  and  twenty -five  dollars  damages,  and  the  further  sum 
of  twelve  dollars  per  year  for  the  use  of  said  property  from  March 
8,  1894,  till  final  delivery  thereof. 
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Defendant  appealed.  Plaintiff  has  moved  for  an  amendment  of  the 
judgment,  praying  that  he  be  allowed  five  hundred  dollars  actual 
damages  and  such  further  damages  as  this  court  might  think  fit,  and 
damages  for  a  frivolous  appeal. 


E.  N.  Whittemore  for  Plainti£f  and  Appellee. 


Merrick  &  Merrick  and  H.  M.  Analey  for  Defendants  and  Appel- 
lants. 


The  opinion  of  the  court  was  delivered  by 
NiCHOLLS,  O.  J.  The  defendant  is  shown  to  have  taken  possession 
of  the  property  referred  to  in  plaintiff's  petition  about  March,  1894, 
only  a  month  before  the  institution  of  this  suit.  It  is  not  pretended 
that  it  took  possession  under  claim  of  ownership,  \yhether  the 
property  belongs  to  plaintiff  or  whether  it  belonged  to  Dixon,  as  it  at- 
tempted to  show,  it  would  in  either  event  be  a  mere  trespasser.  Plain - 
tifF  shows  that  in  a  partition  made  as  far  back  *as  1864,  between  one 
Allen  and  himself,  they  laid  claim  to  the  ownership  of  nine  squares 
of  ground,  of  which  that  described  in  the  petition  was  one,  and  that 
ia  that  partition  that  lot  together  with  others  was  assigned  to  him ; 
that  in  the  act  of  partition  their  title  was  set  out  and  referred  to  as 
being  then  of  record  in  the  conveyance  books  of  the  city  of  New 
Orleans.  That  prior  to  the  partition,  the  lots  had  been  leased  and  had 
been  occupied  by  their  tenants,  and  that  after  the  partition  the  lots 
which  fell  to  the  plaintiff  were  leased,  fenced  in  and  occupied  by  his 
own  tenants;  that  for  many  years  he  had  paid  taxes  upon  the  prop- 
erty; that  he  had  sold  to  the  defendant  itself  several  of  these  lots 
in  1898,  and  that  subsequent  to  this,  negotiations  had  been  in  prog- 
ress between  them  for  the  purchase  of  the  property  in  question  in  this 
suit.  The  defendant  maintains  that  the  possession  of  plaintiff's  ten- 
ants, one  of  whom  is  still  in  possession  of  part  of  the  property,  did  not 
extend  over  the  whole  property  for  the  reason  that  the  property 
consisted  of  several  squares  of  ground  intersected  by  streets ;  that 
the.  cabin  which  plaintiff's  tenant  occupied  was  not  upon  this  par- 
ticular square,  and  that  actual  possession  of  one  square  would  not 
give  constructive  possession  of  the  others.     A  decision  of  the  Su- 
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preme  Ooart  of  Georgia,  in  the  matter  of  the  Georgia  Pine,  Invest- 
ment  and  Manufactaring  Company,  reported  in  20  Southeastern  Re- 
porter, 434,  is  relied  apon  as  supporting  the  last  mentioned  conten- 
tion. The  two  squares  and  two  parts  of  squares  of  ground  set  apart 
to  plaintiff  in  the  partition  were  by  him  leased  as  an  entire  body  of 
land  to  one  George  Cammack,  for  the  purpose  of  keeping  off  squat- 
ters. The  land  was  part  of  the  outlying  districts  of  the  city,  and 
the  streets  mentioned  were  merely  nominal  streets.  Proof  of  the 
existence  of  a  right  in  the  public  to  certain  land  for  street  purposes 
does  not  necessarily  evidence  an  absolute  divestiture  of  ownership 
therein,  and  the  cutting  off  of  a  right  to  possession  of  the  same  until 
the  servitude  is  called  into  active  exercise  (Civil  Code,  Art.  668) . 
As  a  matter  of  course  possession  of  the  streets  could  not  be  held  by 
the  plaintiff  or  his  tenant  adversely  to  the  rights  of  the  public,  but  so 
long  as  the  rights  of  the  latter  were  dormant,  the  fact  that  the  streets 
might  be  ultimately  utilized  for  public  purposes  would  not  break  the 
continuity  of  the  possession  over  and  across  the  streets,  so  as  to  take 
in  and  include  (in  conformity  to  the  lease)  the  body  of  land  leased  as 
an  entirety  to  Cammack.  Certainly,  at  least  so  far  as  the  defendant 
(who  is  a  mere  trespasser)  is  concerned,  and  so  far  as  the  question 
presents  itself  in  this  case,  it  would  not  do  so. 

Article  3437  of  the  Civil  Code  declares  that:  '* It  is  not  necessary 
that  a  person  wishing  to  take  possession  of  an  estate  should  pass 
over  every  part  of  it;  it  is  sulBQicient  if  he  enters  on  and  occupies  a 
part  of  the  land,  provided  it  be  with  the  intention  of  possessing  all 
that  is  included  within  the  boundaries;"  Art.  3498  that  ''when  a 
person  has  a  title,  he  is  presumed  to  possess  according  to  the  title 
and  to  the  full  extent  of  its  limits,"  and  Arts.  3442  and  3443  that 
'^  when  a  person  has  once  acquired  possession  of  a  thing  by  the  cor- 
poreal detention  of  it,  the  intention  which  he  has  of  possessing  suf- 
fices to  preserve  the  possession  in  him,  although  he  may  have  ceased 
to  have  the  thing  in  actual  custody  either  himself  or  by  others.  This 
intention  of  retaining  possession  is  always  supposed,  where  a  con- 
trary intention  does  not  appear  decidedly,  so  that  although  a  person 
may  have  abandoned  the  cultivation  of  his  estate  he  shall  not  there- 
fore be  presumed  to  have  abandoned  the  possession,  but  shall  be 
presumed  on  the  contrary  to  have  the  intention  of  preserving  it,  ^nd 
shall  retain  it  in  fact."  Defendant  attacks  plaintiff's  claim  very 
vigorously;  he  says  that  he  only  traces  title  to  an  act  of  partition 
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between  himself  and  Allen ;  that  any  two  persons  without  shadow  of 
right  to  particnlar  property  conld  partition  it.  That  is  very  true,  but 
this  overlooks  the  fact  that  thd  actual  ownership  of  the  property  is 
is  not  an  issue  in  this  case.  The  action  is  possessory,  not  petitory. 
Whilst  the  act  of  partition  might  not  suffice  in  a  petitory  action  to 
establish  plaintiff's  ownership  with  Allen  of  the  property,  it  does 
suffice  to  show,  coupled  with  the  action  of  their  tenants,  that  they 
were  in  possession  under  claim  of  ownership,  which  is  a  very  different 
matter.     The  act  of  partition  was  admissible  for  that  purpose. 

Defendant  contends,  that  at  the  moment  it  took  possession  of  the 
Bqoare,  plaintiff  did  not  have  the  actual  and  real  possession  of  it  him- 
self; that  therefore  he  is  driven  to  a  petitory  action,  as  actual  and 
real  possession  by  him,  at  the  instant  of  the  disturbance,  was  an 
essential  condition  precedent,  by  Art.  49  of  the  Code  of  Practice,  to 
a  possessory  action. 

This  court  has  on  several  occasions  held  that  '^the  mere  civil  or 
legal  possession  not  preceded  by  a  real  actual  possession  on  the  part 
of  the  plaintiff  or  his  authors  is  insufficient  to  support  the  possessory 
action.  But  civil  possession  at  the  time  of  the  disturbance  is  suffi- 
cient, when  preceded  by  an  actual  possession  by  plaintiff  or  his  ven- 
dors for  one  year  "  (Davis  vs.  Dale,  2  An.  205;  Dickson  vs.  Marks^ 
10  Ad.  518;  Searles  vs.  Oostillo,  12  An.  203),  and  <<  that  the  inten- 
tion to  possess  preserves  a  civil  possession  continued  after  the  natu- 
ral is  abandoned  unless  usurped  by  another  daring  the  time  required 
by  law,  or  there  be  no  possession  for  ten  years.  Against  any  dis- 
turbance in  the  meantime,  the  civil  possession  will  support  a  posses- 
sory action."  Ellis  vs.  Prevost,  10  La.  251.  We  think  that  the 
plaintiff  has  brought  his  case  within  the  principles  enunciated  in  the 
decisions  cited. 

Defendant  complains  that  he  was  not  permitted  by  the  court  to 
introduce  in  evidence  an  act  of  sale  of  this  property  from  W.  W. 
Heard,  State  Auditor,  to  one  W.  A.  Dickson,  under  date  of  29th 
January,  1894,  the  sale  reciting  that  it  was  made  under  Sec.  3  of  Act 
No.  80  of  1888. 

In  the  bill  of  exceptions  reserved  by  the  defendant  to  the  exclusion 
of  the  act  it  is  stated  that ''  it  was  offered  for  the  purpose  of  showing 
that  if  the  plaintiff  ever  had  possession  of  the  property  in  question 
he  had  parted  with  that  possession  to  the  State  of  Louisiana,  and, 
also,  for  the  purpose  of  showing  the  payment  of  the  taxes  upon  said 
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property ;  that  thereupon  plaintiff  objected  to  the  offer  of  defendant 
on  the  ground  that  it  was  an  attempt  to  deny  the  title  of  ownership 
of  the  plaintiff,  and  to  set  up  an  outstanding  title  in  some  one  else. 
Counsel  for  the  defendant  then  unsuccessfully  urged  that  said  tes- 
timony was  admissible  to  contradict  the  evidence  of  plaintiff  to  show 
that  he  had  parted  with  possession,  if  he  ever  had  possession,  and 
for  the  purpose  of  showing  the  payment  of  taxes." 

The  act  in  question  described  the  property  as  '<  a  certain  square 
of  ground  and  improvements  thereon,  in  the  First  District  of  the 
city  of  New  Orleans,  designated  as  square  No.  769,  bounded  by 
Washington,  Venus,  Aglae  and  Short  streets,"  and  recites  that  said 
property  was  adjudicated  to  the  State  for  unpaid  taxes  of  the  years 
1882  and  1883,  in  the  name  of  W.  W.  Handlin,  on  November  22, 1884, 
and  recites  that  under  the  sale  to  Dickson  of  29th  January,  1894,  he 
had  paid  certain  taxes  to  the  State  in  payment  of  the  price  of  his 
purchase. 

Defendant's  evident  theory  was  that  the  State  having  offered  the 
property  for  sale  for  unpaid  taxes  under  an  assessment  against  W. 
W.  Handlin,  and  having  had  the  same  adjudicated  to  it,  the  effect 
of  the  adjudication  was  to  instantly  operate  divestiture  of  Handlings 
ownership,  and  to  place  the  State  in  the  real,  actual  and  legal  pos- 
session of  the  property,  and  that  therefore  from  that  time  forward 
(November,  1884)  the  State,  and  not  Handlin,  had  the  real  and 
actual  possession  of  the  property.  That  it,  the  defendant,  though  a 
mere  trespasser,  had  the  right  to  show  this  change  of  possession, 
not  on  the  strength  of  any  rights  which  it  had  itself,  but  because  of 
the  absence  in  the  plaintiff's  case  of  the  existence  of  one  of  the  es- 
sential facts  on  which  by  law  his  right  of  instituting  a  possessory 
action  was  dependent. 

Granting  the  right  of  a  defendant  trespasser  to  set  up  the  out- 
standing possession  of  a  person  other  than  the  plaintiff  for  a  period 
of  one  year  prior  to  the  institution  of  plaintiff 's  action,  we  do  not 
think  the  evidence  rejected  would  (had  it  been  introduced)  prove 
the  fact  which  defendant  asserted  it  would  have  proven. 

Assuming  for  the  purposes  of  the  argument  that  the  proceedings 
in  enforcement  of  Handlin' s  unpaid  taxes  were  strictly  legal  and 
regular  and  vested  a  valid  title  in  the  State,  it  would  by  no  means 
follow  that  an  actual  and  real  possession  of  the  property  by  the 
State  would  instantly  follow  as  the  result  of  the  adjudication.     Un- 
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qnertioiiably  the  fictitious  legal  seizin  which  the  law  makes  (Civil 
Oode,  2479)  the  accompaniment  ipsofcicio  of  every  completed  act  of 
lale  wonld  flow  from  snch  an  adjadication,  bnt  this  is  something 
other  than  an  actual  and  real  possession  by  the  purchaser.  Bird  vs. 
Jones,  5  An.  645.  The  adjudication  would  give  a  ''  right  to  posses- 
lion,"  but  would  not  operate  of  itself  an  actual  real  corporeal  posses- 
sion. The  State  does  not  occupy  in  this  respect  a  position  different 
from  that  which  any  other  adjudicatee  at  a  tax  sale  would  occupy. 
We  have  in  the  course  of  repeated  decisions  been  called  upon 
to  pass  upon  rights  of  parties  based  upon  tax  adjudications  as 
affected  by  the  fact  that  no  actual  change  of  possession  or  ouster  of 
the  original  owner's  possession  had  followed  the  adjudication. 

The  State  not  having  followed  up  the  adjudication  by  any  attempt 
at  taking  possession,  its  vendee  Dickson  would  find  himself  in  no 
better  situation  than  a  direct  adjudicatee  at  a  tax  sale.  He  would 
have  to  make  his  right  to  possession  available  through  the  statutory 
remedy  provided  for  that  purpose  in  Sec.  5  of  Act  No.  80  of  1888, 
and  his  possession,  if  g^ven,  and  when  given,  would  have  to 
date  not  from  November,  1884,  but  from  the  day  it  should  have  been 
Rranted  to  or  taken  by  him.  As  Dickson  himself  did  not  take  pos- 
aeasion  under  the  act  from  the  State  to  him,  and  under  the  act  of 
adjudication  to  the  State,  the  introduction  in  evidence  of  the  act  by 
the  State  to  him  would  have  been  of  no  service  for  the  purpose  as- 
rigned  by  him. 

We  do  not  think  defendant's  position  before  the  court  entitles  him 
to  consideration.  He  was  well  aware  of  plaintiff's  rights  when  he 
took  possession  of  the  property,  and  did  so  only  when  dissatisfied 
with  the  price  which  plaintiff  asked  for  the  property,  in  the  nego- 
tiations between  them  for  a  sale,  evidently  basing  itself  upon  what 
it  conceived  might  be  the  result  of  Dickson's  purchase  from  the 
State.  If  Dickson  has  any  rights  he  must  make  them  available  him- 
self in  a  proper  manner;  neither  he  through  the  defendant  nor  the 
defendant  through  him  can  take  anything  by  defendant's  illegal 
action.  Defendant  took  possession  of  the  property  without  any  legal 
right  so  to  do. 

We  can  not  increase  the  judgment  of  the  district  Court  to  the  ex- 
tent prayed  for  by  plaintiff.  It  is  true  that  the  act  of  the  State  to 
Dickson  offered  by  the  defendant  refers  to  Handlln  as  the  owner  of 
the  property  in  1882,  1883  and  1884,  but  in  this  suit  we  are  concerned 
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with  the  legal  wrong  done  to  him  through  a  disturbance  of  his  rights 
of  possession,  and  not  of  his  rights  of  ownership. 

The  defendant  without  any  legal  justification  has  driven  the  plain* 
tiff  to  litigation  in  two  courts,  has  occupied  his  time  and  his  atten- 
tion, and  forced  him  to  the  employment  of  counsel  for  the  vindica- 
tion of  his  right  of  possession.  We  think  the  plaintiff  entitled  to  an 
increase  to  the  judgment  to  some  extent,  and  that  the  amount  for 
which  the  defendant  should  be  held  responsible  per  year  for  the  use 
of  the  property  from  the  dd  of  March,  1894,  till  final  delivery  thereof 
should  be  thirty-six  dollars  instead  of  twelve  dollars.  Should  de- 
fendant deem  this  amount  too  high  it  will  be  within  his  power  to  im- 
mediately vacate  the  premises.  It  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  amended  by  increasing^ 
the  amount  of  damages  decreed  to  be  paid  by  the  defendant  to 
plaintiff  from  one  hundred  and  twenty- five  dollars  to  two  hundred 
dollars,  and  by  increasing  the  amount  per  year  for  the  use  of  the 
property  from  3d  March,  1894,  to  final  delivery  thereof  to  the  plain- 
tiff from  twelve  dollars  per  year  to  thirty -six  dollars  per  year,  and 
that  as  so  amended  the  judgment  appealed  from  be  affirmed. 

Rehearing  refused. 


No.  11,637. 
Francis  Carrau  vs.  Marie  Louise  Chapotel. 

Where,  by  the  course  of  business  In  a  supposed  relation  of  principal  and  ag«»nt,  the 
principal  dispenses  with  any  account  of  the  agent,  and  none  was  kept,  the  heir 
of  the  principal,  asserting  a  moneyed  demand  against  ihe  alleged  agent,  can  not 
compel  such  account,  least  of  all,  in  view  of  the  fact  that  there  are  no  books  nor 
data  to  enable  the  asserted  agent  to  meet  the  requirement  of  an  aoconnt. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
ElliSj  J. 

Benjamin  Rice  Forman  for  Plaintiff  and  Appellant. 


Charles  J,  Theard  and  Walter  B.  Sommerville  for  Defendant,  Ap- 
pellee. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.    This  suit  was  before  this  court  on  a  previous  occasioiiy 
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Carrau  vs.  Chapotel,  45  An.  850.  It  now  comes  np  on  the  plaintiff's 
appeal  from  the  judgment  dismissing  his  demand  for  an  account 
claimed  of  defendant  as  agent  of  Widow  Carrau,  and  for  plaintiff's 
portion  as  her  heir,  of  money  alleged  to  have  been  received  by  de- 
fendant as  such  agent. 

The  defence  is  that  though  Widow  Carrau  executed  a  power  to 
defendant  that  she  never  acted  under  it ;  that  defendant  assisted  in 
the  collection  of  the  rents  of  Widow  Carrau,  and  accounted  to  her 
for  all  such  rents ;  kept  no  account  and  has  none  to  render ;  and  the 
answer  further  avers  the  plaintiff  is  concluded  with  respect  to  hia 
demand  by  the  settlement  of  the  succession  of  Widow  Carrau,  and 
by  certain  acts  of  transfer  and  acquittance  of  all  claims  between 
plaintiff  and  defendant  as  heirs  of  the  deceased. 

Widow  Carrau,  the  mother  of  the  parties,  was  an  old  lady,  owning 
considerable  property  in  this  city,  the  collection  of  rents  of  which 
she  attended  to  herself  with  occasional  assistance  of  her  daughter, 
the  defendant,  and  she  testifies  that  whenever  she  received  the  rents 
of  her  mother  the  amounts  were  promptly  paid  over;  the  daughter 
further  testifies  that  never  considering  herself  her  mother's  agent, 
bat  merely  aiding  her  in  the  collections,  she  had  no  books,  kept  no 
accounts  and  can  render  none,  and  she  denies  any  liability.  A 
review  of  the  testimony  brings  us  to  the  conclusion  that  there  was 
no  relation  of  principal  and  agent,  but  simply  the  offices  of  assist- 
ance of  a  daughter  to  an  aged  mother.  In  view,  too,  of  the 
testimony  that  the  daughter  kept  no  account,  it  seems  to  us  we  can 
render  no  judgment  to  compel  an  account. 

Mrs.  Carrau,  the  mother,  died  in  1890.  The  executors  filed  their 
account  and  have  been  discharged.  The  plaintiff  opposed  the  ac- 
count, but  averred  no  debt  due  deceased  by  the  daughter,  and  if 
there  was  any  such  debt,  it  should  have  been  brought  on  the 
account.  The  inventory  of  Mrs.  Carrau' s  estate  showed  no  such 
debt,  and  plaintiff  was  a  party  to  that  inventory,  concurring  in  the 
declaration  of  no  other  property  than  that  inventoried.  Later, 
there  was  an  exchange  between  plaintiff  and  defendant  of  property 
inherited  by  them  and  an  acquittance  from  each  of  claims  against 
the  other.  The  plaintiff  contends  that  the  acquittance  extended 
only  to  the  incidents  of  the  exchange  of  real  estate.  The  lower 
court  gave  these  acts  the  effect  of  a  full  settlement. 

If  the  relations  of  principal  and  agent  ever  existed  between  the 
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defendant  and  her  mother  she  never  exacted  any  acconnt,  and  was 
content  with  the  method  in  which  the  daughter  performed  the 
duties  she  was  called  on  to  render.  It  is  evident  that  no  such 
account  was  kept.  We  do  not  think  the  plainti£f  can  exact  that  of 
the  agent  which  was  dispensed  with  by  the"  supposed  principal,  nor 
that  this  court  can  compel  an  account  in  view  of  the  testimony  that 
defendant  has  no  books  nor  data  on  which  to  meet  such  requirement. 

The  account  is  merely  incidental  to  the  money  demand.  If  the 
basis  for  that  demand  existed,  the  plaintiff  could  enforce  it  without 
the  account.  The  burden  of  proof  to  sustain  such  a  demand  is  not 
more  onerous  than  that  often  resting  on  plaintiffs,  and  that  burden 
plaintiff  assumed,  or  should  have  assumed.  The  record  contains  a 
:mass  of  testimony  to  show  defendant's  collections  of  the  rents 
^nd  charge  of  assets  of  her  mother.  But  the  testimony  is  met 
^y  that  of  the  daughter,  and  corroborating  testimony  of  others,  that 
;she  paid  over  all  that  she  received.  The  plaintiff  does  not  claim 
vthere  is  any  basis  for  a  money  judgment,  but  insists  the  defendant 
should  be  compelled  to  render  the  account.  We  have  disiK>sed  of 
the  question  of  the  account,  and  think  that  after  the  full  opportunity 
of  the  plaintiff  to  support  his  demand  the  litigation  should  be  closed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed,  and  that  plaintiff  pay  costs. 
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No.  11,703. 
State  of  Louisiana  vs.  H.  H.  Stbwabt. 

It  aafflces  that  the  defendant  was  In  the  custody  of  the  sheriff  on  the  date  bis  ap- 
peal is  made  returnable  to  this  court;  the  fact  of  bis  having  preyiously  broken 
jail  being  fully  answered  thereby. 

It  is  not  a  good  objection  to  an  information  that  it  was  filed  during  the  pendency 
of  an  indictment,  under  which  the  defendant  was  being  prosecuted  at  the  time 
for  the  same  offence. 

That  there  Is  pending  an  information  or  indictment  against  the  defendant  for  the 
same  offence  is  no  bar  to  another  prosecution  under  a  different  indictment  or 
information.  There  may  be  several  indictments  or  informations  pending  In 
the  same  court,  for  the  same  offence,  and  against  the  same  defendant.  But 
one  conviction  or  acquittal  can  be  had.  Nothing  else  operates  as  a  bar  to 
further  prosecution. 

The  provision  of  the  Constitution  which  declares  that  prosecutions  shall  be  by  in- 
dictment or  information  is  nothing  more  than  permission  to  the  State  to  prose- 
cute by  either  mode  at  her  option,  unless  she  is  restrained  by  statute.  And  the 
Constitution  permitting  either  modeiof  prosecution,  the  case  must  stand  Just 
in  the  same  attitude  In  which  it  would  have  stood  before  the  lower  oourt,  had 
there  been  two  indictments  or  two  Informations  against  the  defendant. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  411 

State  vs.  Stewart. 

Proof  of  the  charaoter  of  the  deceased,  and  of  tbreate  communicated  to  the  ac- 
cused, Is  inadmissible  until  a  satisfactory  basis  has  been  laid  by  proof  of  an 
OTert  act  committed  by  the  deceased ;  and,  in  order  to  constitute  an  act  overt 
it  most  consist  of  a  hostile  demonstration  of  such  a  character  as  to  impress 
upon  tbe  accused  the  imminency  of  the  danger  of  loss  of  life  or  of  great  bodily 
harm. 

On  Application  for  RBHXARiNa. 

Under  Sec.  993,  R.  S.,  the  service  of  a  copy  of  the  Indictment  must  be  made  on  the 

accused  by  delivering  the  same  to  him. 
Domiciliary  service  is  insufficient. 

WatkUu,  /.,  DiMen/in^.— Personal  service  upon  the  accused  of  copy  of  Indictment 
not  necessary. 

A  PPEAL  from  the  Tenth  Judicial  District  Conrt,  Parish  of  Natchi- 
^    toches.     Coco,  J, 


M.  J.  Cunningham^  Attorney  General,  and  Phanor  Breazealey  Dis- 
trict Attorney,  for  Plaintiff  and  Appellee. 


Pierwn  &  Porter  and  TT.  H,  Jctck  for  Defendant  and  Appellant. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  motion  is  grounded  on  the  fact  that  the  accused 
broke  jail  and  became  a  refugee  from  justice  during  the  pendency  of 
bis  appeal,  and  that  this  is  the  equivalent  to  his  abandonment  of  the 
«une. 

This  statement  is  supported  by  an  affidavit  of  the  sheriff  bearing 
^te  29th  of  December,  1894,  which  is  appended  to  the  transcript  in 
connection  with  the  appellee's  motion. 

Bat  it  also  appears,  from  another  affidavit  of  the  sheriff  subse- 
qoently  made,  that  the  accused  voluntarily  surrendered  himself  into 
tbe  cnstody  of  that  officer,  and  was  by  him  incarcerated  within  the 
foor  walls  of  the  jail  on  the  81st  of  December,  1894,  the  date  on 
vbich  his  appeal  is  made  returnable  into  this  court. 

That  is  all  the  law  and  the  decisions  of  this  court  on  the  subject 
^m  to  require,  and  they  appear  to  afford  a  complete  answer  to  the 
motion;  and  it  is  therefore  denied. 
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On  thb  Merits. 

The  accused  appeals  from  a  verdict  of  a  jury  flading^  him  guilty  of 
the  crime  of  manslaus^hter,  under  which  he  was  sentenced  to  Ave 
years'  imprisonment  in  the  penitentiary. 

This  is  the  supplement  to  the  case  of  State  vs.  Stewart,  reported  in 
45  An.  1164. 

In  that  case  the  State  was  appellant  from  a  judgment  of  the  court 
below  sustaining  defendant's  motion  in  arrest;  and  on  the  trial  here 
that  judgment  was  affirmed  and  the  cause  remanded  for  a  new  trial — 
the  defendant  having  been  indicted  on  a  charge  of  murder  and  con- 
victed of  manslaughter. 

This  purports  to  be  the  continuation  of  the  same  prosecution ;  at 
least,  it  is  a  prosecution  of  the  same  defendant  for  the  same  crime — 
the  essential  difference  between  the  two  prosecutions  being  that  the 
former  was  by  indictment  and  the  latter  is  by  information. 

This  alteration  in  the  proceeding  from  indictment  to  information, 
or  rather  that  the  prosecution  was  by  both  indictment  and  informa- 
tion at  one  and  the  same  time,  is  made  a  question  of  serious  difficulty 
on  this  appeal. 

As  this  question  is  at  the  threshold  of  the  discussion  we  will  ex- 
amine it  first — for  if  the  defendant's  theory  should  be  entertained 
we  could  proceed  no  farther  with  the  case. 

As  counsel  for  defendant  has  stated  very  clearly  the  propositions 
on  which  they  so  confidently  rely,  we  will  make  extracts  from  their 
brief  in  place  of  making  a  statement  of  our  own. 

They  are  as  follows,  viz. : 

''  1.  The  information  on  which  he  was  tried  and  convicted  for  the 
crime  of  manslaughter  was  improperly  and  illegally  filed,  and,  further- 
more, under  the  facts  and  conditions  of  the  case,  the  ofFence  therein 
charged  was  barred  by  the  statute  of  limitation  before  the  trial  and 
conviction  took  place. 

"The  facts  pertinent  to  this  particular  inquiry  are  as  follows: 

"  On  the  14th  December,  1892,  the  accused  was  indicted  for  the 
crime  of  having  killed  and  murdered  one  Bailey  on  the  17th  day  of 
August  of  that  year.  In  the  month  of  June  following  (1893)  he  was 
brought  to  trial  on  that  charge ;  and  on  the  27th  of  that  month  the 
jur:|^  returned  a  verdict  of  manslaughter  against  him.  This  verdict 
was  set  asde  by  the  trial  judge  on  a  motion  in  arrest  of  judgment,, 
pleading  want  of  legal  arraignment. 
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I 
"Immediately  thereupon  the  District  Attorney  asked  for  and  ob-  I 

tained  an  order  of  appeal.     Thereafter,  on  the  8th  day  of  Jaly,  and 
during  the  same  term  of  court,  the  District  Attorney  filed  the  pres- 
ent bill  of  information,  charging  the  accused  with  manslaughter  in  | 
the  matter  of  the  identical  offence  for  which  he  had  just  been  tried 
and  convicted.     The  Supreme  Court  subsequently  affirmed  the  judg-  i 
ment  of  the  lower  court,  sustaining  the  mocion  in  arrest  of  judgment  i 
and  remanded  the  case  for  further  proceedings  on  the  original  bill.                                    i 

"Pursuant  to  that  mandate,  in  June,  1894,  the  accused  was  again  I 

brought  to  trial,  on  the  original  bill,  for  the  crime  of  manslaughter,  I 

and  the  jury  failing  to  agree  a  mistrial  was  ordered  and  entered. 
Thereafter,  as  ever  theretofore,  all  proceedings  were  taken  and  con- 
ducted, under  the  original  bill,  until  after  the  commencement  of  the 
December  term  of  the  court,  1894,  when  and  whereupon  the  District 
Attorney,  of  his  own  motion,  caused  the  original  prosecution  to  be 
dismissed,  and  then,  for  the  first  time,  was  the  accused  arrested 
under  that  bill  and  straightway  ordered  to  be  arraigned  and  to  plead 
thereto. 

"It  will  be  observed,  in  view  of  the  facts  here  state 5,  that  the  bill 
of  information,  so  filed  on  the  8th  day  of  July,  1893,  remained  dor- 
mant and  in  abeyance  for  a  period  of  seventeen  months,  and  was 
called  intp  requisition  for  the  first  time  only  after  the  voluntary  dis- 
missal of  the  original  prosecution. 

"  The  filing  of  this  bill,  under  the  circumstances  and  conditions  of 
the  case,  was  certainly  anomalous;  and  this  departure  from  prece- 
dents and  practice  is  made  even  the  more  striking  by  the  fact  that 
all  proceeding^  were  continued  under  the  original  bill,  as  if  the  in- 
formation had  never  been  £led. 

"That  informations  may  be  filed  at  proper  times  and  in  proper 
cases,  either  as  original  charges  or  to  supersede  and  substitute  de- 
fective indictments,  there  can  be  no  question,  but  when  they  are 
filed  they  are  filed  as  criminal  charges,  having  for  their  object  the 
arrest  and  trial  of  the  accused.  They  are  per  ae  prosecutions  in  the 
eyes  of  the  law  and  in  the  veiy  words  of  the  Constitution. 

"This  bni,  as  we  have  seen,  was  filed  after  a  conviction  of  the 
accused  by  the  verdict  of  a  jury  for  the  self -same  offence,  and  after 
an  appeal  had  been  taken  by  the  District  Attorney  from  the  judgment 
of  the  lower  court  on  a  motion  in  arrest  setting  aside  that  verdict. 
AH  appeals  in  criminal  cases  are  suspensive,  and  therefore  the  ver- 
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diet  in  this  case  held  good  until  the  decision  of  the  lower  court  was 
affirmed  on  appeal. 

^<It  follows  from  this  that  this  bill  of  information,  when  filed,  did 
not  substitate  the  charge  contained  in  the  bill  of  indictment,  nor  was 
it  intended  to  supersede  that  charge.  The  case  was  no  longer 
properly  before  the  District  Court,  and  long  after  its  filing  the 
Supreme  Court,  acting  upon  the  matters  brought  before  them  on 
appeal  under  the  bill  of  indictment,  remanded  the  case  under  that 
bill  for  further  proceedings  according  to  law.  Moreover,  as  we  have 
seen,  the  accused  was  again  brought  to  trial  nearly  a  year  afterward 
on  the  original  bill,  and  all  proceedings  were  continued  and  carried 
oo  against  him  under  that  bill  until  it  was  finally  dismissed  at  the 
December  term,  1894. 

<<  It  is  clear  to  our  minds  that  this  bill  was  filed  as  a  future  and  con- 
tingent substitute  for  the  same  charge  included  in  the  bill  of  indict- 
ment; and  as  a  precautionary  method  of  circumventing  prescrip- 
tion, should  the  original  bill  for  any  cause  become  invalidated.  The 
history  of  the  case  is  a  demonstration  of  that  fact." 

From  the  foregoing  we  gather  the  following  propositions,  viz. : 

1.  That  the  information  under  which  the  accused  was  tried  and 
convicted,  was  illegal  and  void,  because  it  was  filed  during  the 
pendency  of  an  indictment  for  the  same  offence,  and  upon  which  he 
was  thereafter  tried  and  discharged,  by  reason  of  a  mistrial,  and 
hence  he  was  prosecuted  by  both  indictment  and  information  at  the 
same  time,  whereas  the  Constitution  prohibits  a  resort  to  both  of 
these  methods  of  prosecution  at  the  same  time. 

2.  That  the  information,  filed  as  it  was,  long  prior  to  discontinu- 
ance of  the  indictment,  and  no  proceeding  having  been  taken  there- 
under until  after  its  discontinuance,  same  remained  dormant,  and  in 
abeyance,  and  not  called  into  operation,  or  given  any  legal  effect, 
until  seventeen  months  had  elapsed  after  the  dace  of  its  filing,  and 
the  offence  had  become  extinguished  and  barred  by  the  statute  of 
limitation. 

3.  That  this  information  ^<  was  filed  as  a  future  and  contingent 
substitute  for  the  same  charge  that  is  included  in  the  bill  of  indict- 
ment ;  and  as  a  precautionary  method  of  circumventing  prescription 
should  the  original  bill  for  any  cause  become  invalidated." 

The  statement  of  counsel  conforms  to  the  record,  though  all  three 
of  their  propositions  may  be  argued  as  one,  because  if  the  informa- 
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tion  was  stricken  with  nullity,  for  any  of  the  reasons  assigned,  and 
did  not  constitute  the  basis  of  a  valid  prosecution  ajier  the  discon- 
tinuance of  the  indictment,  that  is  the  end  of  the  case. 

We  do  not  regard  the  provision  of  the  Constitution  that ''  prosecu- 
tions shall  be  by  indictment,  w  information,"  etc.,  (Art.  5)  as  being 
other  than  a  perm,iB9i(m  to  the  State  to  prosecute  by  either  mode, 
at  her  option.  It  had  no  reference  to  the  Hme  either  should  be  filed ;. 
nor  was  it  intended,  in  our  opinion,  by  the  framers  of  the  organic 
law,  to  in  any  manner  interfere  with  or  control  criminal  proceedings. 
The  Constitution  permitting  eiih&r  method  of  prosecution,  the  case 
must  stand  just  in  the  same  attitude  in  which  it  would  have  stood 
before  the  lower  court,  had  there  been  either  two  indictments  or  twa 
informations  against  the  defendant.     State  vs.  Anderson,  30  An.  557* 

It  is  unquestionably  correct  to  say  that  the  filing  of  an  informa- 
tion after  a  prosecution  under  an  indictment  has  terminated  does  not 
revive  the  statute,  for  Wharton  says : 

^'The  failure  of  a  defective  indictment  and  the  prosecution  of  a 
new  and  correct  indictment,  after  the  statute  has  begun  to  run,  does 
not  revive  the  statute.  The  statute,  as  to  the  particular  off  ence,  wa» 
put  aside  by  the  commencement  of  legal  proceedings  against  the  de- 
fendant and  remains  silent  until  those  legal  proceedings  terminate.'^ 
Wharton  Criminal  Pleadings  and  Proceedings,  Sec.  325,  citing :  Com- 
monwealth vs.  Sheriff,  3  Brewster,  394 ;  State  vs.  Johnson,  5  Jones 
(N.  0.),  221;  State  vs.  Hailey,  6  Jones  (N.  C),  42;  Foster  vs.  State, 
38  Ala.  425. 

The  same  author  says  further: 

"When  a  party  was  indicted  for  murder,  but  found  guilty  of  man- 
slaughter and  the  indictment  was  afterward  quashed,  the  statute  of 
limitations  afterward  becoming  a  bar  to  the  indictment  for  man- 
alaaghter,  the  defendant  was  discharged."  Id,,  Sec.  446,  citing  Hart 
vs.  State,  25  Miss.  878. 

That  is  the  category  to  which  the  argument  and  pleas  of  defend- 
ant's counsel  would  assign  this  case,  and  the  only  help  the  State  has 
in  this  situation  is  to  be  found  in  the  course  pursued  by  the  prosecut- 
ing attorney — if  that  is  availing. 

And  again  the  same  author  affords  relief,  for  he  says : 

*'  It  has  been  ruled  that  though  the  defendant  has  pleaded  to  a 
former  indictment  for  the  same  offence,  the  fact  that  the  former  in- 
dictment being  still  pending  is  no  bar  to  a  trial  on  the  second.'^ 
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Id,,  Sec.  452,  citing  United  States  vs.  Herbert,  5  Crancb,  87;  Com- 
monwealth vs.  Drew,  8  Crancb,  279;  Commonwealth  vs.  Burg,  5 
Gray,  93;  Commonwealth  vs.  Fisher,  126  Mass.  265;  People  vs. 
Fisher,  14  Wendell,  9;  Stewart  vs.  Commonwealth,  25  Grat.  950; 
State  vs.  Nixon,  78  N.  C.  538;  Dntton  vs.  State,  2  Ind.  532;  Mizza 
vs.  State,  86  Miss.  614. 

That  author  then  proceeds  thus : 

*<  The  better  practice,  however,  is  to  withdraw  the  first  indict- 
ment." CitiDg  People  vs.  Vanhorne,  8  Barber,  160;  Clinton  vb. 
State,  6  Baxter,  507. 

"  It  is  in  the  discretion  of  the  court  to  quash  the  former  indictment, 
which  act  of  quashing  constitutes  no  bar  to  further  proceedings  on  the 
subsequent  bill."     Citing  Commonwealth  vs.  Gould,  12  Gray,  171. 

An  examination  of  the  cases  cited  fortifies  the  statement  of  that 
author. 

In  Commonwealth  vs.  Gould,  12  Gray,  171,  the  Massachusetts 
court  said : 

*^  But  we  do  not  withhold  our  opinion  that  after  the  second  indict- 
ment was  found  and  returned  it  was  useless  to  quash  the  first;  for 
the  defendant  thereby  gained  no  legal  advantage.  If  the  first  had 
been  left  pending,  it  could  not  have  been  interposed  to  defeat  the 
second,  or  to  delay  the  trial  of  it." 

In  People  vs.  Vanhorne,  8  Barbour,  158,  the  New  York  court 
said : 

**  Whenever  two  indictments  for  the  same  offence,  or  for  the  same 
matter,  although  charged  as  distinct  offences,  are  pendiog,  the  in- 
dictment first  found  will  be  deemed  superseded  by  the  second  indict- 
ment, and  will  be  quashed.  *  *  *  There  are  cases  where  a 
second  indictment  would  be  proper,  and  there  are  cases,  also,  where 
it  would  be  necessary;  slb  *  *  *  when  the  first  indictment  is 
defective  and  a  new  indictment  becomes  necessary,  before  the 
accused  can,  with  a  proper  regard  for  the  claims  of  public  justice,  be 
put  upon  his  trial." 

In  Mizza  vs.  The  State,  36  Miss.  618,  the  court  said: 

*'  Nor  can  the  defendant  be  prejudiced  by  any  number  of  indict- 
ments against  him  for  similar,  or  the  same  offences.  One  conviction 
for  each  distinct  offence  can  only  be  had,  and  may  be  plead  in  bar  of 
any  subsequent  prosecution  therefor." 

To  similar  effect  is  Commonwealth  vs.  Burg,  5  Gray,  92. 
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In  Commonwealth  vs.  Fisher,  126  Mass.  265,  it  was  held : 

'<At  the  time  of  the  trial  of  this  complaint,  no  judgment  had  been  . 
rendered  upon  the  verdict  of  guilty  on  the  former  indictment,  and 
the  question  whether  that  verdict  should  stand  was  still  open,  and 
pending  on  a  bill  of  exceptions  filed  by  the  defendant  himself. 
Under  these  circumstances,  even  assuming  both  prosecutions  to  be 
for  the  same  offence,  the  former  verdict  will  not  support  the  plea  of 
autrefois  contnct." 

In  Clinton  vs.  The  State,  6  Baxter,  507,  the  Tennessee  court  said : 

'*  When,  from  any  cause,  a  second  indictment  is  sent  against  the 
same  parties  for  the  same  offence,  the  second  should  show  that  the 
same  disposition  had  been  made  of  the  first  by  nolle  prosequi  or 
otherwise ;  and  it  should  clearly  appear,  in  every  such  case,  upon 
which  indictment  the  conviction  was  had.  If  the  indictment  is  de- 
fective, it  might  be  quashed  on  the  application  of  the  prisoner,  and 
a  new  one  substituted." 

In  State  vs.  Johnson,  5  Jones,  221,  the  North  Carolina  court  held 
the  finding  of  a  new  Indictment  for  the  same  offence,  varying  the 
terms  in  which  the  offence  is  charged,  has  the  effect  <'  simply  to  add 
another  count  to  the  bill  of  indictment;  the  whole  constituted  but 
one  proceeding,  to  be  treated  as  if  the  bill  had  at  first  contained 
three  counts  instead  of  two  *  *  *  and  the  fact  that  the  counts 
are  all  in  one  bill,  or  in  two  bills,  both  being  framed  by  the  same 
grand  jury,  makes  no  kind  of  difference." 

The  foregoing  authorities  seem  to  be  conclusive  as  to  the  legality 
of  the  information  on  which  the  prosecution  was  based ;  and  in  the 
absence  of  any  pertinent  decision  of  this  court  to  the  contrary  they 
would  seem  to  be  authoritative,  in  view  of  the  fact  that  under  our 
statute  *<the  forms  of  indictment,"  'Hhe  method  of  trial,"  and  *'  all 
other  proceedings  whatever  in  the  prosecution  of  crimes,"  *<  shall 
be  according  to  the  common  law,  unless  otherwise  provided."  Re- 
vised Statutes,  Sec.  976. 

We  do  n<ft  find  any  contrary  principle  announced  in  either  of  the 
three  cases  which  are  chiefly  relied  upon  by  the  defendant's  counsel. 

In  State  vs.  Anderson,  80  An.  557,  the  court  distinctly  announces 
the  same  rule  for  the  interpretation  of  the  constitutional  prohibition 
that  is  so  much  relied  upon  by  the  defendant's  counsel  as  we  have 
done  in  the  words  following : 

*'  Every  Constitution  of  this  State  has  contained  the  provision  that. 
27 
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prosecutions  shall  be  by  indictment  or  information.  Oar  statnte 
restricts  the  latter  to  offences  not  capital,  and  requires  the  consent 
of  the  court  to  be  first  obtained ;  but  that  being  done— and  there  is 
no  mode  prescribed  for  obtaining  it — the  prosecution  by  information 
has  never  been  doubted  to  be  of  eqiual  validity  under  our  law  with 
that  of  indictment  for  any  offence  not  capital." 

In  State  vs.  Ross,  14  An.  365,  the  sole  ground  of  the  defendant's 
motion  to  quash  the  information  was  that  the  grand  jury  had,  at  the 
same  term  of  court,  returned  ignored  a  bill  of  indictment  charging 
the  same  offence  against  the  defendant. 

The  District  Judge  sustained  the  motion  and  quashed  the  informa- 
tion, but  this  court  reversed  the  judgment,  reinstated  the  informa- 
tion and  remanded  the  case  for  a  trial  thereof. 

In  the  sense  of  all  the  authorities,  that  ruling  was  correct. 

We  do  not  find  anything  in  that  case  but  a  mere  obiter  dictum  that 
is  at  all  favorable  to  the  defendant's  contention  here. 

The  opinion  says : 

'*  The  material  question  is,  whether  the  District  Attorney,  at  the 
same  term  of  the  court,  and  on  the  same  day  that  the  grand  jury 
had  ignored  the  indictment,  could  file  an  information  after  this  action 
of  the  grand  jury?" 

It  is  quite  true  that  with  the  foregoing  quotation  is  coupled  the 
following,  viz.  : 

'^  Article  103  of  the  Constitution  of  1852  provides  that  '  prosecu- 
tions shall  be  by  indictment  or  information.'  The  State  can  select 
either  mode,  but  can  not  prosecute  by  both  at  the  same  time." 

It  is  quite  evident  that  there  were  not  two  prosecutions  of  any 
kind  pending  against  the  defendant,  Ross,  for  the  statement  is  that 
the  grand  jury  had  ignored  the  indictment,  and  there  was  no  prose- 
cution upon  it.  When,  subsequently,  the  information  was  filed  the 
defendant  moved  to  quash  it;  not  on  the  ground  that  a  previous 
prosecution  by  indictment  was  pending,  but  on  the  ground  that  same 
had  been  ignored  by  the  grand  jury  and  operated  as  a  bar  to  further 
prosecution. 

Hence,  it  is  our  opinion  that  so  much  of  that  decision  as  relates 
to  the  dual  prosecution  was  an  obiter  dictum — being  altogether  un- 
necessary to  the  determination  of  the  only  question  before  the  court. 

In   State   vs.   Vincent,    36  An.  770,   the  same  identical  question 
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again  arose,  and  the  court,  after  referring  to  the  ignoramua  of  the 
indictment  by  the  grand  jury,  said : 

"  After  such  finding,  it  ia  claimed  the  District  Attorney  was  with- 
out authority  to  file  an  information  for  manslaughter,  based  on  the 
same  facts." 

Quoting  from  State  vs.  Ross  the  paragraph  we  have  cited,  the 
court  concludes  thus : 

'*  We  know  of  nothing  in  our  later  jurisprudence  shaking  this  doc- 
trine; and,  indeed,  it  rests  on  reason  and  very  ancient  authority. 
*  *  *  The  contrary  contention  would  give  to  such  finding  of  a 
grand  jury  the  effect  of  a  valid  plea  of  autrefois  acquit^  of  which  it 
does  not  possess  the  essential  elements. 

"  The  right  of  the  District  Attorney  to  prosecute  for  manslaughter  by 
information  is  not  questioned;  and  as  that  form  of  proceeding  reaches 
the  court  without  the  intervention  of  a  grand  jury,  the  objection  to 
proceeding  at  the  same  term,  which  would  exist  to  a  second  proceed- 
ing by  indictment  for  the  same  offence  before  the  same  grand  jury, 
does  not  arise, ^^     (Our  italics.) 

If  anything  were  necessary  to  confirm  our  conviction  of  the  Ross 
case,  this  opinion  would  do  it. 

In  any  event  that  dictum  states  an  incorrect  proposition  of  law, 
for  either  an  information — ^in  a  proper  case — or  indictment  is  the 
correct  means  of  initiating  a  prosecution,  and  through  which  it  may 
be  conducted  to  a  final  judgment. 

But  the  pendency  of  both  at  the  same  time,  for  the  same  offence,  is 
no  bar  to  proceedings  under  eitfier — as  has  been  seen.  It  is  of  no 
possible  consequence  to  the  accused  whether  he  is  prosecuted  for 
manslaughter  by  means  of  an  indictment  or  information.  It  is  the 
acquittal  or  conviction  of  the  offence  that  bars  further  prosecution. 
Nothing  else  will. 

Bat  counsel's  further  contention  is  that  notwithstanding  the  infor- 
mation was  filed  with  leave  of  the  court,  within  the  twelve  months 
succeeding  the  commission  of  the  offence  charged,  yet,  inasmuch  as 
no  arrest  was  made  and  no  proceedings  had  thereunder,  the  prose- 
cution remained  dormant  and  without  any  legal  effect,  and  could  not, 
therefore,  be  given  the  force  of  a  legal  interruption  of  the  statute 
of  limitation. 

That  proposition  is  completely  answered  by  the  statement  of  Mr. 
Wharton  that  **  it  is  within  the  discretion  of  the  court  to  quash  the 
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former  indictment,  which  act  of  quashing  constitutes  no  bar  to  fur- 
ther proceedings  on  the  subsequent  bill." 

This  is  not  the  case  of  an  illegal  indictment  having  been  quashed 
after  the  statute  had  barred  the  prosecution,  and  before  the  informa- 
tion had  been  filed.  The  information  vas  not,  in  our  opinion,  a 
dormant  prosecution  in  any  sense.  All  the  sanctity  attaching  to  any 
proceeding  by  information  attaches  to  it,  same  having  been  filed  with 
the  permission  of  the  court  and  placed  among  the  public  archives 
thereof. 

The  minute  entry  appertaining  to  its  filing  is  as  follows,  viz. : 

'<It  is  ordered  by  the  court  that  the  information  be  filed  and  re- 
corded, and  that  a  bench  warrant  issue  for  the  arrest  of  the  ac- 
cused." That  the  accused  was  not  arrested  thereunder,  and,  conse- 
quently, not  required  to  make  any  plea  thereto,  is  not  a  matter  that 
exercises  any  influence  over  its  legality  or  effect. 

True  it  is  that  this  court  has  held  that  the  withdrawal  of  a  de- 
fective indictment  on  the  part  of  the  State  was  a  voluntary  abandon- 
ment of  the  prosecution  which  precluded  a  renewal  of  it,  after  the 
bar  of  the  statute  was  perfected,  by  the  inauguration  of  another 
prosecution.     State  vs.  Baker,  80  An.  1134. 

Bat,  in  State  vs.  Oartis,  30  An.  1166,  the  court  said:  <' An  illegal 
and  void  prosecution  is  equivalent  to  no  prosecution  -,  and  under  it  the- 
accused  on  the  one  hand  is  considered  as  never  having  been  in 
jeopardy,  while  on  the  other,  it  is  without  any  legal  effect  in  favor 
of  the  State  to  interrupt  prescription."  State  vs.  Morrison,  31  An. 
211. 

But  it  is  not  pretended  that  the  indictment  on  which  the  District 
Attorney  entered  a  nolle  prosequi  was  defective  or  illegal.  That 
could  not  be  seriously  claimed,  in  view  of  the  fact  that  it  stood  the 
test  of  two  trials  in  the  lower  court  and  of  one  in  this  court. 

The  District  Attorney,  in  our  opinion,  assigns  a  good  reason  for 
the  nolle  prosequi,  to  the  effect  that  the  record  had  grown  to  so  large 
a  size,  and  the  motions  and  pleas  of  the  defendant  had  accumulated 
to  so  vast  a  number,  that  he  deemed  it  expedient  to  withdraw  the 
prosecution  under  the  indictment,  perfectly  valid  in  form,  and  re- 
view it  under  the  pending  information,  for  the  purpose  of  simplify- 
ing the  issues  and  disembarrassing  the  cause  of  its  difficulties. 

It  seems  to  us  that  in  so  doing  he  pursued  a  wise  course  and  ex- 
ercised a  proper  discretion. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1895.  421 

State  vs.  Stewart. 


In  the  case  of  State  vs.  Thomas,  80  An.  301,  very  nearly  contem- 
poraneouB  with  that  of  State  vs.  Morrison,  this  court  held  that  the 
bar  of  the  statute  was  ineffectual  in  case  the  accused  is,  under  a 
decree  of  this  court,  held  in  custody  to  await  the  finding  of  a  new 
indictment. 

The  same  rule  obtained  in  Foster  vs.  The  State,  38  Ala.  425. 

By  a  parity  of  reasoning  a  like  effect  attaches  to  an  information 
previously  filed,  and  under  which  the  accused  is  immediately  prose- 
cuted as  soon  as  the  indictment  is  withdrawn. 

That  the  District  Attorney  thus  sought  to  mend  the  hold  of  the 
State  upon  the  accused,  and  thus  defeat,  eventually,  the  bar  of  the 
statute,  can  not  serve  as  the  foundation  of  any  just  ground  of  com- 
plaint on  the  part  of  the  accused.  For,  at  the  time  the  information 
was  filed,  the  cause  was  on  appeal  to  this  court  by  the  State,  seeking 
to  maintain  a  verdict  of  conviction  against  the  defendant  of  man- 
slaughter, and  being  placed  in  the  impossibility  of  knowing  what 
would  be  its  fate  the  District  Attorney  filed  the  information  as  a 
safeguard  against  an  unfavorable  judgment. 

And,  all  the  authorities  considered,  we  are  of  opinion  that  he  was  at 
liberty  to  take  the  course  he  did,  and  that  t]\e  information  under 
which  he  proceeded  was  legal  and  valid,  and  that  the  effect  of  its 
legality  reaches  back  to  the  date  of  its  filing,  and  interrupted  the  bar 
of  the  statute  of  limitation  at  date  of  filing. 

Our  conclusion  is  that  the  ruling  of  the  trial  judge  was  correct  on 
both  propositions. 

The  next  proposition  which  is  discussed  in  the  defendant's  brief, 
and  earnestly  pressed  in  argument  at  the  bar,  is,  that  the  copies  of 
the  information  and  the  jury  list  were  not  served  upon  the  defendant 
personally,  two  days  before  the  trial,  as  directed  by  the  Revised 
Statutes,  Sec.  992. 

The  bill  of  exceptions  relates  <Hhat  upon  the  call  of  this  case  for 
trial  *  *  *  the  prisoner's  counsel  suggested  to  the  court  that  the 
prisoner  had  not  had  handed  to  him  a  copy  of  the  information  herein, 
and  list  of  the  jurors  who  are  called  upon  to  pass  upon  his  case,  two 
days  preceding  the  call  of  his  case,  and  read  to  the  court  the  return 
of  the  officer  showing  domicile  service,  which  is  referred  to  as  part 
hereof." 

The  judge  held  that  '<  service  of  the  venire  and  indictment  is  suffi- 
cient when  made  at  domicile.     That  the  intention  of  the  law  is  that 
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defendant  should  be  informed  of  the  charge  pending  against  him, 
and  of  the  jarors  who  are  to  pass  npon  his  case.  When  that  in- 
formation is  conveyed  to  him  the  ends  of  justice  are  met.  In  this 
particular  instance  no  suggestion  of  injury  is  made.  As  a  matter 
of  fact  counsel  for  defendant  had  a  list  of  jurors,  pending  the  trial, 
from  which  they  made  their  selection  of  the  jurors.*' 

The  language  of  the  statute  is  that  ''every  person  who  shall  be 
indicted  *  *  *  shall  have  a  copy  of  the  indictment,  and  the  list 
of  the  jury  which  are  to  pass  on  his  trial,  delivered  to  him  at  least  ten 
days  before  the  trial"  (R.  S.  Sec.  992);  and  the  counsel  for  de- 
fendant insists  that  the  meaning  of  the  statute  is  that  there  shall  be 
made  on  the  defendant  a  personal  service  of  said  copies.  And  that 
on  account  of  there  being  made  only  a  domiciliary  service  thereof » 
the  defendant  could  not  be  legally  compelled  to  go  to  trial. 

We  have  not  been  referred  to  any  case  in  which  this  question  has 
been  decided,  and  we  know  of  none. 

The  District  Judge,  in  our  view,  entertained  a  correct  apprehen- 
sion of  the  object  that  is  to  be  attained  by  that  statute ;  and  we  can 
not  perceive  any  necessity  for  a  formal  personal  service  on  the  ac- 
cused. It  matters  not  in  what  manner  the  requisite  copies  are 
delivered  to  the  accused.  The  statute  is  silent  as  to  the  mode  of 
service.  It  is  of  no  consequence  what  particular  means  are  em- 
ployed, so  that  the  copies  are  really  and  actually  delivered  to  the 
defendant  in  due  time. 

Our  impression,  derived  from  the  statements  we  have  quoted  from 
the  defendant's  bill  of  exceptions,  and  that  is  all  the  guide  we  have, 
is,  that  the  abstract  legal  proposition  which  is  submitted  to  us  for 
decision  is,  whether  or  not  domicile  service  is  in  any  case  legal,  and 
also  whether  the  defendant  could  be  legally  forced  into  trial,  not- 
withstanding he  had  obtained,  and  was  in  possession  of  the  necessary 
copies  at  the  trial,  no  formal,  personal  service  having  been  made 
thereof. 

This  objection  is  not  well  grounded. 

The  next  bill  of  exceptions  taken  by  the  counsel  for  the  defend- 
ant relates  to  the  exclusion  by  the  trial  judge  of  evidence  of  the 
character  of  the  deceased  and  of  communicated  threats. 

They  insist  that  the  evidence  taken  at  the  trial,  reduced  to  writing, 
and  brought  up  with  the  transcript,  fully  proves  an  overt  act  of  the 
deceased  accompanied  by    hostile    demonstrations,    and    violence 
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menaced,  qnite  sufficient  in  character  to  justify  the  admission  of  the 
excluded  evidence. 

The  statement  of  the  defendant's  bill  of  exceptions  on  this  subject 
is  'Hhat  upon  the  trial  of  the  case  and  upon  cross-examination  of 
William  Colson,  a  witness  in  behalf  of  the  State,  the  prisoner  sought 
to  prove  the  character  of  the  deceased,  Osborne  Bailey,  as  to  violent 
temper  and  dangerous  disposition,  and  also  offered  to  prove  same 
facts  by  (his  own)  witnesses."  Also  to  prove  **  that  on  the  evening 
preceding  the  killing  the  deceased  had  threatened  to  take  the  life  of 
the  prisoner,"  and  '^  which  threats  had  been  communicated  to  the 
prisoner  on  the  morning  of  the  killing,"  etc.  And  that  <' evidence 
of  communicated  threats  and  character  of  deceased  the  court  ex- 
cluded on  the  ground  that  the  proper  foundation  for  the  introduction 
of  such  evidence  was  not  established." 

In  the  course  of  stating  his  reasons  for  rejecting  the  proffered 
evidence  the  trial  judge  said : 

'^  Before  proof  of  dangerous  character  or  communicated  threats 
can  be  offered,  it  is  necessary  that  defendant  show  an  overt  act  or  a 
hostile  demonstration  sufficient  in  character  to  give  rise  to  appre- 
hension of  imminent  danger  of  sustaining  great  bodily  injury  or  loss 
of  life  on  the  part  of  the  deceased. 

*'No  such  proof  being  here  established  to  the  satisfaction  of  the 
coort,  the  testimony  is  excluded." 

The  court  permitted  certain  written  evidence  taken  at  the  trial  to 
be  annexed  to  the  bill  of  exceptions,  and  as  thus  annexed  same  con- 
stitutes a  part  of  the  bill  of  exceptions,  and  consequently  constitutes 
proper  subject  matter  for  our  consideration. 

The  contention  of  defendant's  counsel  is  as  follows : 

"  The  true  rule  is  stated  in  State  vs.  Williams,  46  An,  709,  where  it 
is  said  Hhe  extent  of  the  overt  act  which  would  induce  the  accused 
to  act  in  self-defence  is  measured  by  the  character  of  the  deceased  for 
a  violent,  quarrelsome,  dangerous  and  turbulent  disposition,  notorious 
in  the  community,  or  known  to  the  accused.' 

*'The  general  rule  as  announced  in  many  cases  is  that  before  evi- 
dence of  communicated  threats  or  dangerous  character  of  the  de- 
ceased can  be  offered  by  the  accused,  it  must  appear  that  at  the 
time  of  the  killing  the  deceased  committed  some  overt  act,  nuide  a 
hostile  demonstration,  assaulted  or  menaced  the  accused.  State  vs. 
Jackson,  83  An.  1087;  State  vs.  Vines,  34  An.  1078;  State  vs.  Wat- 
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son,  36  An.  148;  State  vs.  Birdwell,  36  An.  859;  State  vs.  Janvier, 
87  An.  644;  State  vs.  Vance,  32  An.  1177. 

''In  these  cases  there  was  no  well  grounded  claim  that  the 
slayer  was  attacked  or  menaced  at  the  time  of  the  killing.  In  the 
cases  of  the  State  vs.  Garic,  35  An.  970,  and  State  vs.  Robertson,  30 
An.  340,  the  correct  principle  is  stated,  and  in  State  vs.  H.  Williams, 
40  An.  168,  uncommunicative  threats  were  held  admissible  in  proper 
cases  '  as  throwing  light  upon  the  acts  of  the  deceased,  and  as  es- 
tablishing the  reality  of  the  danger  under  the  apprehension  of  which 
the  defendant  may  have  acted,'  and  this,  although  the  proof  did  not 
support  the  prisoner's  defence.  See  also  State  vs.  Cooper,  32  An. 
1084;  State  vs.  Ricks,  32  An.  1098." 

The  quotation  counsel  make  from  our  opinion  in  State  vs.  Will- 
iams, 46  An.  708,  is  not  full  and  complete;  so  we  will  supplement  it. 
It  is  as  follows : 

''  In  order  to  constitute  the  overt  act  that  would  justify  the  taking 
of  human  life,  there  must  be  some  demonstration  made  by  the  de- 
>  ceased  of  such  a  character  as  to  impress  upon  him  that  he  was  in 
imminent  danger  of  his  life,  or  some  great  bodily  harm"  (p.  711). 

That  is,  in  substance,  if  not  in  precise  words,  the  statement  of  the 
trial  judge  in  the  bill  of  exceptions. 

Then  the  court  adds  the  following,  viz. : 

<'  In  some  instances  the  extent  of  the  overt  act  which  would  induce 
the  accused  to  act  in  self-defence  is  measured  by  the  character  of 
the  deceased  for  a  violent,  quarrelsome,  dangerous  and  turbulent 
disposition,  notorious  in  the  community,  or  known  to  the  accused." 

But  it  will  be  observed  that  this  last  paragraph  is  simply  an  ex* 
planatory  statement  of  an  exceptional  character,  not  infringing  the 
rule  previously  formulated.  And  so  very  guarded  was  the  court  in 
stating  this  exception  that  the  sentence  is  prefaced  with  the  phrase 
<<  in  some  instances,"  which  counsel  failed  to  observe  in  making 
their  quotation. 

On  the  main  issue — the  commission  of  an  overt  act  by  the  de- 
ceased— we  have  examined  the  written  testimony  in  vain  for  any 
proof  to  that  effect.  We  gather  from  the  evidence  that  the  ques- 
tion in  dispute  between  the  defendant  and  the  deceased  was  in 
reference  to  the  ownership  of  some  timber  the  former  had  cut  pre- 
paratory to  making  boards,  and  the  latter  insisted  that  the  land  off 
•  of  which  the  defendant  proposed  to  take  the  timber  was  his,  and 
.  that  the  defendant  should  not  remove  the  same. 
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On  the  day  of  the  homicide  the  defendant,  and  one  or  two  per- 
sons to  assist  him  in  the  removal  of  the  timber,  repaired  to  the  dis- 
puted premises,  carrying  a  wagon  for  its  transportation — having  a 
gan,  which  he  carried  across  one  of  his  airms. 

The  deceased,  discovering  the  approach  of  the  defendant  and  his 
friends,  also  repaired  to  the  premises — arriving  there  first.  As  soon 
as  the  parties  were  on  the  ground  the  dispute  was  opened  by  the 
deceased,  who  had  a  large  stick  in  his  hand,  one  end  of  which  was 
trailing  on  the  ground.  In  the  course  of  the  discussion  the  de- 
fendant and  the  accused  walked  twice  around  the  pile  of  wood — 
the  one  having  his  gun  and  the  other  his  stick,  without  any  demon- 
stration being  made  by  either. 

The  defendant  picked  up  a  piece  of  the  timber  with  one  hand, 
holding  his  gun  with  the  other,  and  threw  it  in  bis  wagon.  The  de- 
ceased got  into  the  wagon  and  threw  the  timber  out,  whereupon  the 
defendant  ordered  him  out.  This  was  repeated  two  or  three  times, 
when  the  defendant  fired  on  the  deceased  and  he  jumped  out  of  the 
wagon  and  ran  a  short  distance  away,  and,  falling,  died  soon 
afterward. 

There  is  no  proof  of  any  hostile  act  or  demonstration  on  the  part 
Hi  the  deceased  toward  the  accused  which,  in  our  opinion,  justified 
the  homicidal  act  of  the  defendant,  and  we  are  of  opinion  that  the 
evidence  justified  the  ruling  of  the  judge  and  his  rejection  of  the 
proffered  evidence. 

Having  made  a  thorough  examination  of  all  the  propositions  that 
were  presented  in  the  able  and  exhaustive  briefs  of  the  defendant's 
counsel,  we  are  fully  convinced  that  no  error  has  been  committed 
which  entitles  him  to  relief. 

Judgment  affirmed. 

On  Application  for  Rehbabing. 

McEneby,  J.  We  have  given  a  patient  and  earnest  attention  to 
the  application  for  a  rehearing  in  this  case.  In  reviewing  our  opin- 
ion we  are  confirmed  in  our  views  on  all  points  in  this  case,  except 
the  service  of  a  copy  of  the  information  on  the  defendant.  There 
was  error'in  the  opinion,  in  stating  that  the  question  presented  was 
only  an  abstract  question,  without  practical  results.  This  error  grew 
out  of  the  form  of  the  bill  of  exception,  as  it  was  not  formally  and 
explicitly  stated  that  the  defendant  had  asked  for  delay  for  service 
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of  the  information,  which  being  denied,  he  had  excepted  to  the  rul- 
ing of  the  court.  A  close  scrutiny  of  the  bill,  however,  shows  that 
after  suggesting  to  the  court  that  no  legal  service  of  a  copy  of  the 
information  had  been  made  on  defendant,  as  required  by  Sec.  992  of 
the  Revised  Statutes,  the  court  ruled  that  the  domicile  service  was 
sufficient  and  ordered  the  accused  to  trial  over  his  objection. 

The  sheriff's  return  shows  that  the  service  was  made  on  the  de- 
fendant at  his  domicile,  by  delivering  the  copy  of  information  to  his 
wife,  apparently  over  the  age  of  fourteen  years,  in  accordance  with 
the  practice  in  the  service  of  copy  of  citation  and  petition  in  civil 
cases. 

We  do  not  think  that  this  practice  can  be  applied  in  the  service  of 
the  indictment  in  a  criminal  proceeding.  The  mode  and  manner  of 
service  is  statutory.  In  civil  matters  even,  no  service  could  be  tol- 
erated that  was  not  provided  for  by  positive  enactment.  In  the  Code 
of  Practice,  Chap.  2,  Sec.  3,  Art.  187,  two  modes  of  service  of  cita- 
tion and  petition  are  provided  for — by  being  delivered  to  the  defend- 
ant, or,  by  being  left  at  his  domicile.  If  the  Code  had  only  provided 
for  personal  service,  this  court  could  not  have  originated  domicile 
service.  And  our  cases  all  show  that  in  the  interpretation  of  the 
statutory  ways  of  service,  we  have  in  each  required  a  strict  observ- 
ance of  the  requirements  of  the  Code.  **  The  service  is  made  in 
person  when  the  citation  and  petition  are  delivered  to  himself." 
Art.  188,  Code  of  Practice. 

Section  992,  Revised  Statutes,  says :  <<Every  person  who  shall  be  in- 
dicted for  any  capital  crime,  or  any  crime  punishable  with  imprison- 
ment at  hard  labor  for  seven  years  or  upward,  shall  have  a  copy 
of  the  indictment,  and  the  list  of  the  jury  which  are  to  pass  on  his 
trial,  delivered  to  him  at  least  two  entire  days  before  his  trial." 

This  section  can  admit  of  no  other  interpretation  than  that  the 
copy  of  the  indictment  shall  be  served  on  the  defendant  in  person. 
It  expressly  says  that  it  shall  be  delivered  to  him.  It  does  not  say 
that  it  may  be  left  with  some  one  at  his  domicile  for  him.  We  can 
not  substitute  service  at  the  domicile  for  personal  service  on  the  de- 
fendant when  the  law  requires  the  latter.  This  would,  indeed,  be 
judicial  legislation.  It  does  not  appear  that  a  copy  of  the  indictment 
or  information  was  delivered  to  the  defendant.  Nor  does  it  appear 
that  service  of  the  copy  of  the  information  was  made  on  the  defend- 
ant under  the  indictment,  which  was  dismissed  at  the  same  term  of 
court  as  was  done  in  case  of  State  vs.  Washington,  40  An.  669. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  427 

«         Callahan  et  al.  vs.  Fluker. 

The  defendant  nnder  the  Sec.  992,  Revised  Statutes,  was  entitled, 
as  a  matt€r  of  right,  to  the  service  on  him  in  person  of  the  copy  of 
the  information  two  clear  days  before  his  trial.  He  did  not  waive  this 
right,  which  was  personal.  The  defendant  sboald  have  been  granted 
that  delay  until  the  requisite  service  of  a  copy  of  the  information 
coald  have  been  delivered  to  him.  In  this  connection  a  quotation  from 
Blackstone  is  not  inappropriate.  ''Delays  and  little  inconveniences 
hi  the  form  of  justice  are  the  price  that  all  free  nations  must  pay  for 
their  liberties  in  more  substantial  matters."    4  Blackstone  Com.  860. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former 
decree  be  set  aside,  and  it  is  now  ordered,  adjudged  and  decreed  that 
the  judgment  appealed  from  be  annulled,  avoided  and  reversed,  and 
it  is  further  ordered  that  this  case  be  remanded  to  be  proceeded  with 
according  to  law. 

Dissenting  Opinion. 

Watkins,  J.  On  reconsidering  the  question  of  service,  I  have 
deliberately  arrived  at  the  conclusion  that  our  original  opinion  is 
thoroughly  correct. 

The  question  raised  is  counsel's  suggestion j  and  it  is  solely  predi- 
cated upon  the  sheriff's  return  exhibiting  domicile  service,  and  noth- 
ing: more ;  therefore  the  question  is  one  of  its  technical  sufficiency  as 
each. 

In  my  view,  had  the  defendant  made  a  formal  request  for  a  post- 
ponement of  the  trial,  on  the  ground  that  the  requisite  copies  had 
not  been  delivered  to  him,  proof  could  have  been  contradictorily  ad- 
ministered on  that  issue,  and  a  judgment  on  the  facts  found  could 
have  been  pronounced. 

I  regard  the  statement  of  the  present  opinion  as  proof  of  this. 

Consequently  I  dissent. 

Rehearing  refused. 


47    487 
No.  11,670.  4»   2.^ 

Mrs.  W.  J.  Callahan  et  al.  vs.  Calhoun  Fluker. 

1-  Plaintiff  in  bringing  a  petitory  action  is  not  necessarily  forced  to  cumulate 
therewith  an  action  of  nullity  to  set  a»i(le  Judicial  proceedings  In  which  his 
title  has  been  "apparently  divested.  Ho  has,  at  his  rK^k,  the  right  to  allege 
such  proceedings  to  be  absolute  nullities,  and  go  to  trial  on  that  issue. 
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Where  plalntitf  lb  liis  petition  in  a  petitory  action  aHudes,  bat  only  fnti- 
dentally,  to  certain  judicial  proceedings,  and  then  only  as  being  absolutely 
null,  this  simple  reference  does  not  control  the  character  of  the  action  or  de- 
termine the  Jurisdiction. 

A  BPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    RighUyr,  J. 


Ketnan  &  Wall  for  Plaintiffs  and  Appellants. 


Defendant  in  propria  persona. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Plaintiffs,  as  heirs  of  one  Louis  Young,  who,  it  is 
alleged,  died  in  the  parish  of  East  Feliciana,  place  of  his  residence, 
in  1883,  sue  the  defendant,  praying  ^'for  judgment  against  him 
ordering  him  to  deliver  to  them  all  title  deeds  and  land  patents  of 
lands  belonging  to  the  succession  of  Louis  Young,  and  to  convey  and 
transfer  to  them  any  or  all  of  certain  lands  described  in  their  peti- 
tion, in  his  name,  and  that  he  be  perpetually  enjoined  from  disturbing 
them  in  their  ownership  of  said  lands  by  claiming  the  ownership 
thereof  himself." 

This  prayer  is  based  upon  allegations  that  on  the  7th  July,  1883, 
the  defendant  and  Thomas  B.  Lyons,  attorneys  at  law,  engaged  in 
their  profession  in  the  parish  of  East  Feliciana,  presented  a  petition 
to  the  District  Court  of  that  parish  in  behalf  of  one  Dutart  for  letters 
of  administration  on  the  said  succession,  alleging  that  he  was  a 
creditor  thereof — that  Dutart  never  gave  the  bond  required  by  law; 
that  no  letters  of  administration  issued  to  him,  and  that  at  no  time 
was  he  the  legal  representative  of  the  succession.  That  the  de- 
ceased left  no  debts,  that  his  personal  property  was  of  more  than 
sufficient  value  to  defray  the  expenses  of  his  last  illness  and  fnnera 
charges.  That  no  inventory  was  ever  taken  of  the  property 
in  East  Feliciana,  and  the  inventory  pretended  to  have  been 
taken  in  the  parishes  of  St.  Helena  and  Livingston  were  never 
homologated  by  the  court;  that  the  pretended  administrator 
allowed  more  than  a  year  to  elapse  from  the  date  of  the 
alleged  appointment  prior  to  the  8th  of  October,  1894^  without  filing 
an    account  of  his   administration,   which  ipso  facto  would  have 
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divested  him  of  the  administration  of  the  saccession  even  if  he  had 
been  legally  appointed,  and  that  more  than  a  year  elapsed  after 
opening  the  sncceesion  before  an  attorney  was  appointed  to  repre  • 
sent  the  absent  heirs.  That  on  the  8th  of  October,  1894,  defendant, 
acting  as  attorney  for  the  said  pretended  administration^  presented 
a  petition  to  the  court  and  obtained  an  order  for  the  sale  of  all  the 
property,  real  and  personal,  belonging  to  the  succession  to  pay  the 
debts  thereof. 

That  no  schedule  or  statement  of  debts  due  by  the  succession  has 
ever  been  filed,  nor  is  there  any  evidence  of  the  existence  of  any; 
that  there  was  no  authority  in  law  for  the  sale  of  the  real  property 
or  immovable  property  belonging  to  the  succession  before  the  per- 
sonal property  was  exhausted,  nor  was  it  shown  that  the  proceeds 
thereof  would  be  insufficient  to  pay  the  debts,  and  that  the  said 
order  of  sale  was  improvidently  given  because  the  court  had  nothing 
before  it  to  show  the  amount,  character  or  value  of  the  property  it 
was  ordering  to  be  sold  or  the  amounts  of  debts  due.  That  in  the 
meantime  the  said  Dutart  had  removed  from  the  parish,  at  least  one 
hundred  miles,  and  defendant  was,  in  fact,  administering  the  succes- 
sion in  his  capacity  as  attorney  for  the  same.  That  on  the  3d  of 
December,  1884,  the  sheriff  of  the  parish  of  East  Feliciana,  pursuant 
to  the  aforesaid  order  of  sale  obtained  by  defendant,  adjudicated  to 
the  latter  for  the  sum  of  seventy-five  dollars  the  property  described 
in  the  petition,  situated  in  the  parishes  of  Livingston  and  St.  Helena ; 
that  the  price  of  said  adjudication  has  never  been*  paid,  and  that  the 
amount  in  dispute  herein,  the  value  of  the  said  lands,  is. the  full  sum 
of  two  thousand  dollars.  That  defendant  was  without  capacity  to 
become  the  purchaser  at  the  said  pretended  sale,  which  was  provoked 
by  himself  by  reason  of  the  fiduciary  relationship  existing  between 
himself  and  the  succession,  even  if  all  the  proceedings  leading  up  to 
the  adjudication  had  been  valid  and  regular,  which  fact  they  specially 
deny,  and  they  aver  that  the  title  to  the  succession  was  not  divested 
thereby. 

They  aver  that  they  have  made  demand  of  the  defendant,  who  is 
domiciliated  in  the  parish  of  Orleans,  for  all  the  titles^  deeds  and 
patents,  including  title  to  the  said  lands  in  said  succession,  and  that 
he  refuses  to  deliver  the  same  to  petitioners,  and  claims  the  owner- 
ship thereof.  The  prayer  of  the  petition. upon  the  allegations  is  that 
which  we  have  given  in  the  beginning  of  this  statement  of  tlie  plead- 
ings. 
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Defendant  excepted  to  the  demand  upon  the  grounds — 

That  he  had  not  been  legally  cited. 

That  the  demand  was  barred  by  the  prescription  of  one,  three, 
five  and  ten  years. 

That  plaintiffs  are  absolutely  without  legal  right  to  maintain  the 
suit  or  stand  in  judgment  for  the  cause  set  forth  in  their  petition. 

That  the  court  was  without  jurisdiction  rati<me  materim  to  hear 
and  determine  the  same. 

That  the  probate  proceedings  and  judgment  of  the  District  Court 
for  East  Feliciana  in  the  succession  of  Louis  H.  Young,  and  the  sale 
in  pursuance  thereof  under  which  the  defendant  became  the  pur- 
chaser of  the  land  described  by  plaintiffs,  having  been  authorized 
and  rendered  by  a  court  having  jurisdiction,  as  shown  affirmatively 
on  the  face  of  the  record  sent  up  by  plaintifTs,  can  not  be  attacked 
in  a  collateral  proceeding,  but  can  only  be  annulled  in  a  direct 
action  in  the  court  which  authorized  such  proceedings,  rendered 
such  judgment  and  ordered  such  sale. 

These  exceptions  seem  to  have  been  all  fixed  for  trial  in  block  and 
so  tried,  and  upon  this  trial  evidence  was  introduced  by  the  defend- 
ant without  objection  from  the  plaintiffs.  Defendant  himself  went 
upon  the  stand  and  testified,  and  from  his  testimony  it  would  appear 
that  the  matter  involved  in  this  litigation  is  over  two  thousand  dol- 
lars. Plaintiffs,  by  appealing  to  this  court,  recognize  that  as  a  fact 
such  is  the  case. 

The  evidence  referred  to  as  offered  by  the  defendant  consisted  of 
the  record  of  the  Sixteenth  Judical  District  Court  for  the  parish  of 
East  Peliciana  of  the  succession  proceedings  in  the  matter  of  the 
succession  of  Louis  H.  Young.  It  was  cffered  '*  for  the  purpose  of 
supporting  the  plea  of  prescription  set  up  by  defendant,  and  for  the 
purpose  of  supporting  the  exception  of  no  cause  of  action,  and  the 
further  purpose  of  supporting  the  allegation  in  the  petition  that  this 
is  a  collateral  attack  upon  a  judicial  proceeding,  and  for  all  other 
purposes  the  court  may  see  fit  to  use  on  the  trial  of  this  cause." 

On  the  trial  of  the  exceptions  plaintiffs  introduced  in  evidence  the 
proce8  verbal  of  the  sheriff,  being  part  of  the  record  offered  by  the 
defendant,  also  the  inventory  for  the  purpose  of  showing  that  the 
land  acquired  by  the  defendant  at  the  succession  sale  is  identical  in 
description  with  that  sued  upon  in  this  case. 

The  District  Judge  adjudged  and  decreed  that  the  peremptory  ex  - 
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ception  filed  by  the  defendant  to  the  jarisdictlon  of  the  court  be  sus- 
tained and  plaintiffs'  suit  be  dismissed  with  costs. 

From  that  judg^nent  plaintiffs  have  appealed. 

We  are  of  the  opinion  that  the  court  erred  in  sustaining  the  plea  to 
the  jurisdiction  and  dismissing  plaintiffs'  suit.  Though  no  reasons 
are  assigned  for  the  court's  action,  we  think  it  was  based  upon  the 
theory  that  plaintiffs'  suit  was  a  collateral  attack  upon  judicial 
proceedings,  and  that  it  fell  under  the  provisions  of  Art.  608  of 
the  Code  of  Practice,  which  requires  an  action  of  nullity  of  judgment 
to  be  instituted  before  the  court  which  rendered  the  same;  that 
therefore  it  should  have  been  brought  before  the  District  Court  for 
East  Feliciana.  The  court  was  In  error  as  to  plaintiffs'  demand.  It 
is  oot  an  action  of  nullity,  but  a  direct  petitory  action,  or  one  of  that 
nature,  and  as  such  could  be  brought  in  the  parish  of  Orleans,  the 
residence  of  the  defendant.  It  is  true  that  certain  judicial  proceed  • 
ings  are  referred  to  in  plaintiffs^  petition,  but  they  are  only  incident- 
ally alluded  to,  and  as  nullities,  and  this  simple  reference  does  not 
determine  the  character  of  the  action  or  the  jurisdiction.  Reynolds 
vs.  Stille,  15  An.  544;  Dauterive  vs.  Opera  House  Association,  46 
An.  1322.  The  case  falls  under  the  principles  announced  in  Belard 
&  Johnson  vs.  Gobelin  &  Duggan,  46  An.  880;  Heirs  of  Ford,  Id.y 
231;  Mays  vs.  Witkowski,  Id.,  1476. 

Plaintiffs'  theory  in  this  case,  as  in  Belard  &  Johnson  vs.  Gebelin 
&  Daggan,  is  that  all  the  judicial  proceedings  mentioned  are  absolute 
nullities  needing  no  judicial  a(9tion  to  bet  them  aside.  We  say  here, 
as  we  did  there:  '* If  plaintiffs  think  proper  to  go  into  the  case  on 
that  basis,  on  the  strength  of  the  correctness  of  their  legal  conclu- 
sions on  that  subject,  they  have,  at  their  own  risk,  the  right  to  do  so. 
Should  it  turn  out  on  inquiry  that  the  proceedings  alluded  to  were 
not  void  as  claimed,  but  simply  voidable,  and  the  case  should  be 
before  the  court  without  proper  pleadings  and  the  proper  prayer, 
they  may  take  nothing  by  their  action.  Defendant  can  not  in  limincy 
and  on  an  exception,  introduce  evidence,  and  have  the  court  pass 
upon  the  character  of  the  proceedings,  which  plaintiffs  assume  and 
characterize  as  absolute  nullities.  That  will  be  one  of  the  issues  on 
the  merits."  In  addition  to  what  we  have  just  said,  the  court  over- 
looked the  fact  that  plaintiffs'  action  does  not  necessarily  fall,  even 
if  the  judicial  proceedings  themselves  were  valid  and  legal,  for  the 
sale  following  the  proceedings  is  declared  a  nullity  outside  of  the 
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proceedings  themselves^  on  the  gronnd  that  the  purchaser  at  th» 
sale  stood  in  such  a  relation  to  the  saccession  proceedings  that  ho 
could  not  legally  be  a  purchaser  thereat.  Whether  that  position  be 
sustainable  or  not,  it  is  an  issue  which  would  be  dehors  the  prior 
Judicial  proceedings  themselves,  and  would  leave  the  action  as  to 
its  jurisdiction  properly  in  the  District  Court. 

In  discussing  the  issue  presently  before  us,  we  have  to  take  tha 
case  as  it  was  actually  brought,  and  not  deal  with  it  from  the  stand- 
point as  to  its  being  properly  or  improperly  brought.  If  improperly 
brought  that  fact  will  in  due  time  be  developed,  and  the  legal  results 
flowing  from  that  fact  will  ultimately  follow. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  sustaining  defendant's  exception 
to  the  jurisdiction  of  the  Civil  District  Court  for  the  parish  of  Orleans^ 
and  dismissing  plaintiffs'  suit,  be  and  the  same  is  hereby  annulled^ 
avoided  and  reversed,  and  that  said  exception  to  the  jurisdiction  be 
and  the  same  is  hereby  overruled,  and  the  cause  is  reinstated  on  the 
docket.  It  is  further  ordered  that  the  case  be  and  is  hereby  re- 
manded to  the  District  Court  for  further  proceedings  according  to 
law. 


No.  11,767. 
State  of  Louisiana  vs.  Ambbosb  Smith. 

Intent  is  an  essential  element  of  tbe  crime  ot  embezzlement  charged  agra^nst  an 
agent  or  attorney. 

If  It  be  shown  by  the  evidence  that  the  defendant  belleyed  that  his  client  had 
consented  that  he  might  use  the  money  which  had  been  entrusted  to  hiu  as  a 
loan  on  Interest,  notwithstanding  his  belief  was  erroneous,  the  subsequent  ap- 
propriation by  the  defendant  did  not  constitute  a  wrongful  and  felonious  ap- 
propriation in  the  sense  of  our  statute  denouncing  tbe  crime  of  embezzlement 
against  an  attorney. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
Ferguson,  J. 


A.  D,  Henriquea  of  Counsel  for  State,  Appellee. 


C.  H.  <£r  C.  C.  Luzenberg,  Qirault  Farrar  and  J.  Cf.  Hawkes  for  De- 
fendant and  Appellant. 
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The  opinion  of  the  c  ^nrt  was  delivered  by 

Watkins,  J.  The  defendant  was  indicted  and  convicted  of  the 
crime  of  embezzlement  as  an  attorney,  and  from  a  judgment  and 
sentence  to  imprisonment  in  the  State  penitentiary  for  a  term  of  three 
years  he  has  appealed,  relying  on  three  bills  of  exception  taken  to 
the  rolings  of  the  trial  judge. 

The  Jlrst  bill  relates  to  an  exception  defendant's  counsel  tendered 
to  the  charge  of  the  court. 

The  second  relates  to  the  judge's  declination  to  give  to  the  jury  a 
special  charge  as  requested  by  the  defendant's  counsel. 

The  third  relates  to  the  judge's  refusal  to  grant  the  defendant  a 
new  trial. 

Before  proceeding  to  the  consideration  of  these  bills  of  exception 
we  conceive  that  a  few  preliminary  observations  are  necessary  to  a 
clear  and  correct  elucidation  of  them. 

The  indictment  is  drawn  in  conformity  with  the  provisions  of  Act 
31  of  1888,  it  being  an  act  amendatory  of  Sec.  905  of  the  Revised 
Statutes  '^  relative  to  embezzlement  and  breach  of  trust."  A  com« 
pariaon  made  of  the  section  of  the  Revised  Statutes  with  the  act 
amendatory  thereof  discloses  that  the  only  change  that  is  made  in  the 
former  by  the  latter  is  the  omission  of  the  last  phrase  in  the  section, 
viz. :  "  nor  less  than  one  year." 

In  all  other  respects  the  two  statutes  are  identical;  the  phrase 
omitted  exclusively  appertaining  to  the  penalty  for  embezzlement 
and  not  to  the  elements  thereof. 

There  are  two  counts  in  the  indictment,  the  first  charging  the  de- 
fendant with  having,  while  acting  as  the  attorney  of  one  0.  W. 
Steny,  obtained  from  the  Board  of  Commissioners  of  the  Orleans 
Levee  District,  for  and  on  account  of  his  said  principal,  a  warrant 
on  the  Auditor  of  Public  Accounts  of  this  State,  for  the  sum  of  one 
thousand  dollars,  and  with  having  embezzled  the  same ;  the  second 
charging  defendant  with  having,  while  still  acting  as  the  attorney  to 
the  said  G.  W.  Sterry,  obtained  for  him  and  on  his  account  the  sum 
of  one  thousand  dollars  in  money,  and  with  having  embezzled  the 
same. 

The  language  of  the  indictment  has  its  importance  in  aiding  us  in 
correctly  determining  the  questions  before  us.  Those  bearing  upon 
these  questions  are  as  follows,  viz. : 

"That  one  Ambrose  Smith,     *     ♦     ♦     on  the  17th  day  of  May, 
28 
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1893,  with  force  and  arms,  *  *  *  being  then  the  attorney  of  one 
O.  W,  Sterry,  did,  by  virtue  of  his  employment,  then  and  there, 
whilst  he  was  employed  as  aforesaid,  receive  and  take  into  his  pos- 
session, for  and  in  the  name  and  on  the  account  of  said  G.  W.  Sterry, 
his  principal  as  aforesaid,  a  certain  order  for  the  payment  of  money, 
to -wit  " — omitting  description  of  the  instrument — **  which  said  order 
for  the  payment  of  the  said  sum  of  one  thousand  dollars  he,  the 
said  Ambrose  Smith,  did  then  feloniously  and  wrongfully  use,  con- 
ceal, dispose  of  and  otherwise  embezzle,  contrary  to  the  form  of  the 
statute,"  etc. 

'<  That  on  the  day  of  the  month  aforesaid  *  *  *  the  said  Am- 
brose Smith,  being  then  the  attorney  of  one  0.  W.  Sterry,  did,  by 
virtue  of  his  such  employment,  then  and  whilst  he  was  so  employed 
as  aforesaid,  receive  and  take  into  his  posseasion,  for  and  in  the 
name  and  on  the  account  of  the  said  O.  W.  Sterry,  his  principal  and 
client  as  aforesaid,  certain  money,  viz. :  the  sum  of  one  thousand 
dollars  in  lawful  money  of  the  United  States  of  America,  and  the 
said  money  so  received  as  aforesaid  he,  the  said  Ambrose  Smith, 
did  then  feloniously,  wrongfully  use,  conceal,  dispose  of  and  other- 
wise embezzle,  contrary  to  the  form  of  the  statute,"  etc. 

The  record  shows  that  the  jury  rendered  a  verdict  of  "not  guilty 
as  to  the  first  count,"  and  "  guilty  on  the  second  count,"  hence  the 
appeal  presents  here  nothing  except  the  second  count,  which  apper- 
tains to  the  charge  against  the  defendant  of  the  embezzlement  of 
the  money  of  C.  W.  Sterry,  which  had  been  entrusted  to  him  as  his 
attorney. 

The  portions  of  the  statute  which  are  applicable  are  indicated  by 
the  following  extracts  from  the  act  of  1888,  viz.  f 

"Any  servant,  clerk,  broker,  agent,  consignee,  attorney,  manda- 
tory, •  *  *  ^jjQ  shall  wrongfully  use,  dispose  of,  conceal,  or 
otherwise  embezzle  any  money  or  any  other  property  which  he  shall 
have  received  from  another,  or  for  his  employer,  principal  or  bailor, 

*  *  *  or  which  shall  have  been  entrusted  to  his  care,  keeping  or 
possession  by  another,   or  by  his   employer,   principal  or   bailor, 

*  *  *  upon  conviction  thereof  ♦  *  *  shall  suffer  imprison- 
ment at  hard  labor,"  etc. 

It  is  evident  that  the  gravamen  of  the  charge,  as  well  as  the  essen- 
tial element  of  the  crime  which  is  denounced  in  the  statute,  is  that 
any  attorney  who  shall  wrongfully  use,  dispose  of,  conceal,  or  other- 
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wise  embezzle  any  money  which  he  shall  have  received  from  hla 
client,  or  principal,  or  which  said  client  or  principal  shall  have  en- 
trasted  to  his  care,  keeping  or  possession,  npon  conviction  shall 
suffer  imprisonment. 

The  language  of  the  indictment  is,  <<  did  then  feloniously,  wrong- 
fully use,  conceal  and  dispose  of,^^  whilst  the  language  of  the  statute^ 
is,  *<who  shall  wrongfwlly  use,  dispose  of,  conceal,  or  otherwise 
embezzle." 

While  it  is  true  that  under  our  law  embezzlement  is  a  statutory 
offence,  yet  the  words  of  our  statute  **  shall  wrongfully  use"  follow 
very  closely  the  words  of  the  statute  of  George  IV,  **  shall  fraudu- 
lently embezzle."     State  vs.  Wolf,  84  An.  1153. 

Following  this  analogy,  we  find  in  Bishop  the  following,  viz. : 

''If  the  word  ^ embezzle^  is  qualified  in  the  statute  by  ^  fraudulently^  or 
any  other,  the  qualifying  word  should,  of  course,  be  also  used  in  the 
indictment."     2  Bish.  Crim.  Proceedings,  Sec.  828. 

And  that  author  further  states : 

*'  Since  the  offence  is  a  felony,  the  more  common  opinion  requires 
it  to  be  charged  as  committed  feloniously,  whether  this  word  is  in  the 
statute  or  not. "     Ibid.     (Our  italics.) 

Wharton  lays  down  quite  a  similar  rule  and  prefaces  the  statement 
by  defining  embezzlement  to  be  ''  an  intentional  and  fraudulent  ap- 
propriation of  the  goods  of  another,  by  a  person  entrusted  with  the 
property  of  the  same."  (Our  italics.)  1  Wharton's  Criminal  Law, 
Sec.  1009;  citing  State  vs.  Wolf,  34  An.  1158. 

He  further  declares : 

"  *  Feloniously,'  when  the  offence  is  a  felony,  must  be  used,  etc. 
*  *  *  But  statutory  characteristics  of  the  offence  must  be  given. 
The  felonious  intent  must  be  proved."     Id.,  Sec.  1045. 

In  this  connection  it  is  worthy  of  note  that  our  statutes  recognize 
and  establish  two  essentially  different  kinds  of  embezzlement. 

The  first  is  that  of  the  simple  appropriation  of  public  money  by  a 
public  officer.     Revised  Statutes,  Sec.  903. 

The  second  is  of  the  wrongful  use  by  an  agent  or  attorney  of  any 
money  which  shall  have  been  entrusted  to  him  by  his  principal  or 
client.     Revised  Statutes,  Sec.  905. 

There  is  also  a  third  kind  of  embezzlement  which  differs  in  respect 
to  the  person;  that  is  to  say,  it  is  that  of  any  president,  or  other 
officer  of  the  bank,  who  shall  knowingly  and  wilfully  embezzle,  or 
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convert  to  his  own  use,  any  money  belonging  to  such  bank  or  de- 
posited therein.     Revised  Statutes,  Sec.  907. 

It  is  sufScient  to  allege  and  prove  the  first  only,  that  the  public 
cfQcer  converted  to  his  own  use  any  portion  of  the  public  money  which 
was  entrusted  to  his  safe  keeping.  The  law  declares  in  terms  that 
in  such  case  ^<  the  neglect  or  refusal  to  pay  over  on  demand  any 
public  money  in  his  hands  in  the  manner  required  by  law  shall  be 
prima  facie  evidence  of  its  conversion  and  embezzlement,"  etc. 
Revised  Statutes,  908,  last  paragraph. 

But  this  is  not  the  case  in  respect  to  either  of  the  other  kinds  of 
embezzlement,  for,  in  one  case,  it  must  be  alleged  and  proved  that 
the  attorney  did  wrongfully  use  or  dispose  of  the  prtvate,  indimduaX 
money  of  his  client  (Revised  Statutes,  905)  ;  and,  in  the  other  case, 
that  the  president  or  other  bank  official  did  knowingly  and  wilfuUy 
embezzle  or  convert  to  his  own  use  the  money  of  the  bank  or  that 
which  had  been  deposited  therein.     Revised  Statutes,  Sec.  907. 

State  vs.  Eames,  39  An.  987,  presents  the  case  of  a  school  treasurer 
charged  with  embezzling  public  money.  Likewise  the  case  of  Stats 
vs.  Eznicious,  88  An.  258;  State  vs.  Thompson,  82  An.  796;  and 
State  vs.  Belden,  85  An.  828,  present  cases  of  attorneys  charged 
with  the  embezzlement  of  the  money  of  clients.  State  vs.  Palmer, 
^2  An.  565,  presents  the  case  of  a  bank  president  charged  with  em- 
bezzling the  funds  of  a  bank.     State  vs.  O'Kean,  85  An.  901. 

Each  of  these  cases  present  the  distinctive  features  and  charac- 
teristics of  the  respective  statutes,  and  with  these  lights  before  na 
we  may  proceed  with  the  investigation  of  the  bills  of  exception  pre- 
sented in  the  record. 

But,  as  the  second  strikes  our  minds  as  being  of  greatest  impor- 
tance, aud  which,  if  the  view  ef  defendant's  counsel  obtains,  will 
necessarily  result  in  granting  a  new  trial,  we  will  take  it  up  and  dis- 
pose of  it  first. 

The  following  is  a  literal  reproduction  of  the  defendant's  second 
bill  of  exceptions,  which  we  have  copied  from  their  brief — compar- 
ison of  same  with  the  record  having  verified  its  correctness : 
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"BiM  of  Exceptions  No.   2,   Filed  February  5 ,  1893. 
"THE  STATE  OP  Louisiana!  crt^j^^  j^j^^^^^  Court, 

AMBROSE •  SMITH.  J  ^^^^"^^  "  ^'''  ^^'  21,969. 

*<  Indictment  FOB  Embezzlement. 

*<Be  it  remembered  that,  on  the  trial  of  the  above  entitled  and 
numbered  caose,  on  this  80th  day  of  Janoary,  1895,  it  having  been 
testified  to  the  Jury  and  court  by  defendant  herein,  duly  sworn  as 
a  witness  in  his  own  behalf,  that  shortly  after  collecting  the  money 
for  the  prosecuting  witness  (with  the  embezzlement  of  which  he  is 
charged  in  this  indictment),  he  had  written  to  the  prosecuting  wit- 
ness, advising  him  of  such  collection,  and  asking  his  permission  to 
retain  the  money  as  a  loan  on  interest;  that  not  having  received 
any  reply  from  the  prosecuting  witness  to  such  letter,  he  construed 
his  silence  as  a  consent  to  such  request ;  that  he  felt  justified  in  so 
doing,  from  the  fact  of  his  having  sustained  with  the  prosecuting 
witness  the  most  intimate  professional  relations  for  a  period  of 
some  eleven  years,  he  having  been  during  said  period,  contin- 
uously, the  attorney  and  counsellor  for  said  prosecuting  witness; 
that  acting  on  such'  belief  he  did  use  the  said  money  as  a 
loan;  that  subsequently,  in  an  interview  with  the  prosecuting 
witness,  in  this  city,  at  his  (defendant's)  office,  he  considered  this 
consent  again  expressed,  stating  to  the  court  and  jury  that  <  if  he 
(the  prosecuting  witness)  had  insisted  on  his  money  he  would  have 
given  it  to  him.'  And  it  also  having  been  testified  to  the  court  and 
jury  herein,  by  said  defendant,  and  also  by  T.  M.  Oill,  Esq.,  an  at- 
torney and  counsellor  at  law  in  this  city,  that,  at  an  interview  held  in 
this  city,  at  the  office  of  B.  R.  Forman,  Esq.  (subsequent  to  the  last 
above  mentioned  interview) ,  between  the  prosecuting  witness  and 
the  said  B.  R.  Forman  and  the  said  T.  M.  Oill  and  this  defendant, 
the  prosecuting  witness  said  to  this  defendant,  in  the  presence  and 
hearing  of  the  said  T.  M.  Oill,  in  answer  to  a  direct  question  from 
this  defendant,  to- wit:  'Did  you  not  consent  to  my  using  this 
money  as  a  loan,  paying  you  the  same  interest  therefor  that  I  was 
paying  on  my  other  loan  from  you  of  eight  hundred  dollars?  '  <Tes, 
I  did;  but  when  I  wanted  my  money  you  would  not  pay  it  to  me.' 

^*  After  the  evidence  and  argument  on  both  sides  had  been  heard, 
and  the  judge  had  given  his  charge  to  the  jury  herein,  the  court  was 
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requested  by  counsel  for  defence  to  cbaxge  the  following:  special 
•charge  or  request,  viz. :  ^  If  the  jury  believe^  from  the  evidence^  that 
the  accused  believed,  whether  correctly  or  not,  that  the  prosecuting  vnt' 
ness  authorized  him  to  keep  and  use  the  money  collected  cm  a  loan^  on 
interest,  there  is  no  embezzlement,  and  they  must  acquit  the  accused.^ 

'<  But  the  court  refused  and  declined  to  give  such  charge  to  the 
jury.  To  which  ruling  of  the  court  the  accused,  through  his  counsel, 
excepted  before  the  jury  retired,  and  tenders  this  his  bill  of  ex- 
ceptions, to  be  signed  by  the  judge." 

"The  court: 

'*  I  refused  to  give  this  charge,  for  the  reasons  specifically  stated, 
applicable  thereto,  in  my  written  opinion  on  the  motion  for  a  new 
trial  in  the  case,  which  opinion  is  made  part  hereof. 

(Signed)  "  J.  H.  Ferguson,  Judge.^^ 

The  only  portion  of  the  reasons  of  the  trial  judge  for  overruling 
the  motion  for  a  new  trial  which  have  any  applicability  to  the  re- 
quested special  charge  is  that  which  is  embodied  in  paragraph  three 
(3),  and  as  it  is  short  we  will  quote  it  in  its  entirety,  viz. : 

'*  3.  This  ground  refers  particularly  to  intent  It  is  contended  that 
there  must  be  a  criminal  intent  in  order  to  constitute  the  crime  of 
embezzlement.  That  if  defendant  believed,  whether  correctly  or 
not,  that  the  prosecuting  witness  authorized  him  to  use  the  money 
collected  as  a  loan  on  interest,  then  there  was  no  embezzlement. 

"In  the  case  entitled  State  vs.  Fricker,  46  An.  646,  the  Supreme 
Oourt  held:  'This  court  has  already  defined  the  crime  of  embezzle- 
ment as  constituted  by  our  statute,  and  we  have  not  held  it  to  be  a 
statutory  larceny.  On  the  contrary  we  said  embezzlement  means  to 
appropriate  to  one's  own  use  property  or  money  entrusted  to  him  by 
his  employer.'  One  of  the  essential  elements,  says  the  trial  judge, 
in  larceny  is  criminal  intent;  therefore,  it  necessarily  follows  that  if, 
according  to  said  decision,  embezzlement  under  our  statute  is  not  a 
statutory  larceny,  and  that  there  are  none  of  the  elements  of  larceny 
embodied  in  it,  intent  is  not  an  essential  element  of  embezzlement 
as  constituted  by  our  statute. 

"  If  the  position  of  defendant  be  correct,  aU  that  would  he  required 
of  the  party  accused  of  crime,  in  order  to  secure  an  acquittal,  would  be 
for  him  to  declare  that  he  believed  and  had  good  reason  to  believe 
that  he  had  the  right  to  do  the  act. 
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<<  ThiB  would  be  fraught  with  incalculable  danger.  I  consider  the 
position  untenable. " 

A  casual  inspection  of  the  foregoing  statement  makes  it  apparent 
that  the  learned  judge  did  not  fully  apprehend  the  scope  and  pur- 
pose of  the  requested  special  charge. 

It  was  that  'Mf  the  jury  believe  from  the  evidence  that  the  accused 
hdieoed  "  that  he  was  authorized  to  use  the  money ;  while  the  judge's 
statement  is  that  *'  all  that  would  be  required  of  a  party  accused  of 
crime  in  order  to  secure  an  acquittal  would  be  to  declare  that  he  56- 
Zteved,"  etc. 

The  two  are  totally  different  things.  Of  course  the  mere  ipse  dixit 
of  the  accused  would  not  suffice.  No  one  contends  for  that.  But  the 
qaestion  is  if  the  jury  believed  from  the  evidence — all  the  evidence 
adduced — that  the  defendant  believed  he  was  authorized  to  use  the 
money,  could  there  have  been  a  wrongful  and  felonious  appropriation 
of  the  money  by  the  defendant  within  the  intendment  of  the  statute? 

This  court  having  held,  in  State  vs.  Fricker,  that  embezzlement  is 
sot  the  equivalent  of  statutory  larceny,  the  judge's  conclusion  was 
that  ''  intent  is  not  an  essential  element  of  embezzlement  as  con- 
stituted by  statute." 

But  we  are  of  opinion  that  the  judge  has  drawn  an  incorrect  in- 
ference from  the  Fricker  case.  What  we  intended  to  emphasize  in 
oar  opinion  was  that  'Hhe  crime  of  embezzlement,  as  constituted  by 
our  statute,"  is  *'  not  a  statutory  larceny,"  because  '' embezzlement 
means  to  appropriate  to  one's  own  use  property  or  money  entrusted 
to  him  by  his  employer ;  and  larceny  is  just  the  opposite,  in  that  it 
consists  in  an  unlawful  and  felonious  taking  the  goods  or  money  of 
another  against  the  will  of  the  owner.  In  the  case  of  embezzlement 
the  essential  element  is  a  wrongful  appropriation  of  a  thing  by  one 
to  whom  it  has  been  entrusted ;  whilst  in  the  case  of  larceny  the 
essential  thing  is  the  felonious  taking  a  thing  by  one  who  has  neither 
right  to  or  possession  thereof. 

ThiB  is  the  full  purport  of  that  decision;  and,  in  our  view,  it  is  in 
keeping  with  prior  adjudications  on  the  question.  It  is  for  this 
particular  reason,  as  stated  by  authors  and  jurists,  that  for  a  long 
period  of  time  great  difficulty  was  experienced  in  England  in  so 
framing  a  statute  as  to  meet  every  contingency  in  which  a  public 
and  private  trust  should  be  criminally  violated  without  touching 
upon  precepts  that  were  applicable  to  larceny  only. 
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Hence  we  feel  confident  that  it  was  not  onr  intention  to  hold  in 
the  Pricker  case,  as  the  trial  judge  infers,  that  <<  intent  is  not  an  es- 
sential element  of  embezzlement,  as  constituted  by  our  statute." 

Indeed,  we  can  not  perceive  in  what  manner  a  wrongful  and  felo  - 
.nUmB  appropriation  could  be  made  out  without  proof,  or  strong  and 
conclusive  inference  of  intent  on  the  part  of  the  trustee,  agent  or 
attorney. 

To  thus  hold  would,  in  our  opinion,  be  to  negative  the  words  of 
the  statute,  and  relieve  the  State  from  establishing  by  proof  the 
gravamen  of  the  charge  of  the  indictment.  It  would  be  to  alter  the 
evident  intention  and  purpose  of  the  Legislature  in  making  a  distinc- 
tion between  the  embezzlement  of  pahlio  money  and  the  money  of  a 
private  individual,  by  declaring  proof  of  a  simple  appropriation » 
enough  to  justify  a  conviction. 

Such,  evidently,  was  the  view  of  our  learned  brother  of  the  Dis- 
trict Court,  as  appears  by  his  general  charge,  as  by  his  reasons  for 
refusing  defendant's  special  charge. 

Nor  is  this  matter  left  to  speculation  or  doubt.  It  is  settled,  in 
our  opinion,  by  the  current  and  great  weight  of  authority. 

Wharton  defines  embezzlement  of  this  kind  to  be  ^'  an  intentional 
and  fraudulent  appropriation  of  the  goods  of  another  by  a  person 
entrusted  with  the  property  of  the  same."  1  Wharton  Criminal  Law^ 
Sec.  1009. 

The  only  authority  that  is  cited  by  that  author  is  State  vs.  Wolf, 
84  An.  1158,  which  cites  and  follows  the  precepts  of  the  English 
statute  of  Henry  and  George,  '<  Adl\  fraudulently  embezzle,"  and  oar 
own  statute,  "shall  wrongfully  use." 

But  that  author  emphatically  states : 

"But  the  statutory  characteristics  of  the  offence  must  be  given." 

"  The/elontous  intent  must  be  proved."    /d.,  Sec.  1045. 

He  again  says: 

"  Since  embezzlement  necessarily  involves  secrecy  and  stealth,  if 
in  rendering  his  account,  instead  of  denying  the  appropriation  of 
property  he  admits  the  appropriation,  alleging  a  right  in  himself,  no 
matter  how  unfounded,  his  offence  in  taking  and  keeping  is  no  em- 
bezzlement."    /d..  Sec.  1030. 

He  then  states  the  converse  of  that  proposition  thus : 

"The  fraudulent  appropriation  is  to  be  inferred  from  facts,  among 
which  is  the  denial  of  the  reception,  or  the  suppression  of  the  fa^tof 
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its  reception.  And  it  is  usual  to  require,  in  addition  to  proof  of 
reception,  flight,  or  .other  facts,  inferring  fraud,  etc."    /d..  See.  1030. 

On  the  same  subject,  and  much  to  the  same  ekect,  Mr.  Bishop 
says: 

''The  criminal  wrong  must  be  proved  in  all  of  its  elements." 

And  per  contra : 

'*  Evidence  is  admissible,  on  behalf  of  the  defendant,  that  the 
owner  of  the  thing  permitted  him  to  convert  it  to  his  own  use."  2 
Bishop  Criminal  Procedure,  Sec.  327. 

One  bill  of  exceptions  that  was  passed  upon  in  the  case  of  State  vs. 
Thompson,  32  An.  796,  very  clearly  illustrates  the  question  of  intent 
as  a  factor  in  this  kind  of  embezzlement.  It  is  the  one  in  which 
complaint  is  made  of  the  judge's  charge  in  respect  to  an  attorney's 
privilege  on  judgments  obtained  by  him;  the  court  adding,  (Id.^  798) 
''  that  if  the  defendant  keep  more  than  his  fee  out  of  the  amount  of 
the  reception  of  the  money,  and  feloniously  convert  the  balance  to 
his  own  use  by  embezzling  it,  he  is  guilty  as  alleged." 

This  court  simply  said :  ''It  was  a  proper  charge." 

There  this  court  recognized  the  right  of  an  attorney  to  withdraw 
from  the  sum  collected  the  amount  of  his  fee  without  incurring  the 
dire  consequences  of  embezzlement ;  but  it  attached  its  consequences 
to  the /elonious  appropriation  of  the  remainder. 

In  State  vs.  Belden,  35  An.  823,  the  court,  in  treating  of  the  worda 
of  the  statute,  "wrongfully  use,  etc.,"  adopted  the  language  of  the 
Massachusetts  court,  and  said : 

"There  are  facts  and  circumstances  admissible  in  evidence,  as 
bearing  upon  the  question  of  fraudulent  intent,"  etc.  Com.  vs. 
Tackerman,  10  Gray,  173. 

In  State  vs.  O'Kean,  86  An.  901,  this  court  went  over  the  whole 
qneetion  very  carefully — a  case  of  embezzlement  by  a  clerk.  In  that 
case  we  said : 

"  Embezzlement  is  defined  to  be  the  felonious  appropriation  of  the 
property  of  another,  by  one  to  whom  it  has  been  entrusted. 

*  *  »  *  4>  *  * 

"  There  should  in  such  case  be  shown  a  demand,  as  an  essential 
iogredient  for  conviction  from  which  a  wrongful  disposition  or 
felonious  appropriation  could  be  inferred." 

In  Begina  vs.  Norman,  41  Eug.  Com.  Law  Rep.  600,  is  reported  a 
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conspicuous  and  important  ruling  on  the  question  of  felonious  intent, 
being  negatived  by  proof  of  the  defendant  ''  alleging  a  right  or  ex- 
cuse for  retaining  the  sum  detained,  no  matter  how  frivolous  the 
allegation." 

'*  Cresswell,  J.  (in  summing  up).  I  think  that  this  does  not 
amount  to  embezzlement.  Embezzlement  necessarily  involves 
secrecy;  the  concealment,  for  instance,  by  the  defendant  of  his 
having  appropriated  the  money.  If,  instead  of  denying  his  appro- 
priation, a  defendant  immediately  owns  it,  alleging  a  right  or  an  ex- 
cuse for  retaining  the  sum  detained,  no  matter  how  frivolous  the 
allegation,  and  although  the  fact  itself  on  which  the  allegation  rests 
were  a  mere  falsification;  as  if,  in  the  present  case,  although  it 
should  turn  out  that  there  was  no  such  difference  as  that  asserted  by 
the  captain,  between  the  tonnage  as  measured  at  Swansea  and  at 
Plymouth,  or.  that  there  was  no  such  custom  as  is  set  up.  I  do  not 
say  to  what  species  of  offence  this  may  amount,  but,  in  my  opinion^ 
not  to  embezzlement. 

«» Verdict:  Not  guilty." 

That  decision  is  in  strict  keeping  with  the  rule  announced  by 
Wharton,  that  if  the  defendant,  ''instead  of  denying  the  appropria- 
tion, alleging  a  right  in  himself,  no  matter  how  unfounded,  his  offence 
in  taking  is  no  embezzlement."  1  Wharton  Criminal  Law,  Sec. 
1030  (9  Ed.). 

We  deem  it  unnecessary  to  cite  additional  authority,  as  all  authori- 
ties tend  one  way,  and  we  rest  our  conclusions  on  those  already  col- 
lated. Applying  what  we  have  said  to  the  question  before  us,  the 
situation  is  this : 

Defendant's  counsel  requested  the  court  to  charge  the  jury  that  if 
they  were  satisfied  from  the  evidence  that  the  defendant  believed 
that  his  client  had  consented  that  he  might  use  the  money  as  a  loan 
on  Interest — though  in  fact  that  belief  was  erroneous — there  was  no 
embezzlement. 

Or,  in  equivalent  phrase,  the  request  was :  that  if  the  defendant 
believed  that  his  client  had  given  his  consent  for  him  to  use  the 
money,  he  was  guilty  of  no  embezzlement,  though,  in  fact,  the  client 
had  not  consented  for  him  to  use  it. 

The  labor  of  this  opinion  has  been  to  show,  by  a  complete  analysis 
of  authority,  that  proof  of  a  felonious  and  wrongful  appropriatioii 
is  essential  to  a  conviction  of  embezzlement  of  this  character,  and 
we  feel  conscious  that  our  labor  has  not  been  in  vain. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1895.  443 

state  ys.  Smith. 

Intent  being  an  essential  ingredient  of  the  charge  and  proof  of  em- 
bezzlement by  an  attorney,  the  defendant  could  not  have  felonumsly 
appropriated  his  client's  money  while  believing  that  he  had  given  his 
consent  that  he  might  nse  it  prior  to  its  appropriation. 

This  is  the  hypothesis  on  which  the  special  charge  was  requested, 
and  such  is  the  tenor  of  his  bill  of  exceptions. 

The  necessary  result  of  thus  ruling  is  to  decide  that  the  judge's 
declination  to  charge  as  requested  was  erroneous.  For,  if  the  jury 
entertained  the  same  appreciation  of  embezzlement  as  the  judge  did 
— that  intent  was  not  one  of  its  essential  elements — there  was  no 
alternative  but  to  convict  the  defendant,  notwithstanding  his  belief 
that  he  had  a  right  to  use  the  money. 

Should  we  accept  his  ruling  and  maintain  it  as  correct,  our  decree 
would,  in  effect,  declare  that  there  is  no  distinction  between  the  em- 
bezzlement of  public  money  and  that  of  a  private  citizen.  It  would 
be  to  virtually  declare  that  a  wrongful  and  felonious  use  is  unneces- 
sary, and  that  a  simple  appropriation  is  suflQcient  in  any  case  to  au- 
thorize a  conviction. 

Sorely  this  court  can  not  by  its  decree  abrogate  distinctions  the 
law  had  established. 

Oar  conclusion  is  that  the  judge's  ruling  was  erroneous  and  should 
be  reversed. 

Bat  in  thus  ruling  we  do  not  mean  to  say  that  the  defendant  was 
entitled  to  the  charge  as  requested,  ipsissimis  verbis.  That  he  is  so 
entitled,  in  substance  and  effect — leaving  the  judge  to  employ  any 
phraseology  he  may  deem  suitable  and  appropriate,  provided  it 
carry  out  the  idea  therein  contained. 

Entertaining  this  view  there  is  no  occasion  for  us  to  express  an 
opinion  upon  other  bills  of  exception. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury,  and  the  judgment  and  sentence  thereon  pronounced  be  an- 
nnlled  and  set  aside ;  and  it  is  further  ordered  and  decreed  that  the 
defendant  be  granted  a  new  trial,  and  that  this  cause  be  remanded 
for  farther  proceedings  according  to  law  and  the  views  herein  ex- 
pressed. 
Mb.  Justice  Bbbaux  concurs  in  the  decree. 
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No.  11,697. 
Statb  of  LomsiANA  T8.  John  T.  Oallahan. 

The  circumstance  of  an  accomplice  having  told  the  truth  about  irreleyant  and 
Immaterial  things,  which  have  no  tendency  to  confirm  the  material  facts  of  bia 
testimony  involving  the  guilt  of  the  accused,  is  not  admissible  in  evidence  for 
the  purpose  of  sustaining  the  veracity  of  such  accomplice,  notwithstandfngr  a 
further  basis  has  been  laid  for  his  impeachment. 

When  a  criminal  statute  contains  separate  and  distinct  denunciations  against 
two  separate  and  distinct  classes  of  offenders,  in  the  alternative,  in  one  con- 
tinuous and  unbroken  sentence,  such  statute  must  receive  such  construction 
as  to  give  effect  to  all  of  its  provisions  in  the  sense  evidently  intended  by  the 
Legislature  In  its  enactment. 

McEntry^  J.,  Concurriny.— The  trial  Judge's  statement  is  that  the  veracity  of  the  wit- 
ness had  been  attacked,  and  the  tostimonywas  admitted  to  sustain  his  veracity. 
If  so,  the  only  way  of  sustaining  it  was  by  proof  affecting  his  character  forlria* 
and  veracity,  and  the  examination  must  be  confined  to  the  witness*  general 
reputation  for  truth  and  veracity.    Wh.  Crim  Laws,  Sec.  814. 

MitteTt  J.,  Concurring— The  testimony  offered  to  corroborate  proving  nothing  In 
respect  to  the  guilt  of  the  accused,  advances  in  no  respect  the  solution  of  the 
issue  of  guilt    *   *    *    The  act  of  1890  is  applicable  to  the  offence  charged. 

Breaux,  J.,  Diaunting;  NichoUt,  C.  J.,  dmcurring  in  IHsteni.— The  Constitution  of  1879 
has  applied  the  principle  that  the  Jury  shall  be  the  Judges  of  the  law  and  the 
facts  after  the  charge,  and  not  of  questions  of  law  arising  during  the  trial,  and 
necessarily  decided  before  the  case  goes  to  the  Jury. 

The  admissibility  of  testimony  can  not  be  determined  if  the  complaint  Is  first 
made  when  the  statement  of  a  witness  Is  reiterated.  State  vs.  Holmes,  40  An. 
170;  State  vs.  Donelon,  45  An.  765 

The  principle  is  well  settled  that  if  evidence  had  been  offered  to  show  bias.  Im- 
proper motive,  or  recent  fabrication  on  the  part  of  a  witness,  previous  account 
given  at  a  time  unsuspicious  is  admissible  on  a  redirect  examination.  Best's 
Principles  of  Evidence,  p.  688. 

APPEAL    from    the    Oriminal  District  Ooart  for  the  Parish   of 
Orleans.     Moise,  J, 


C.  H.  &  O.  C.  Luzenherg^  A.  D.  HenriqueSj  James  C,  Walker  and 
Evans  &  Dunn  Attorneys  for  Defendant  and  Appellant : 
The  jnry  in  all  criminal  cases  shall  be  judges  of  the  law  and  of  the 
facts  on  the  question  of  the  g^ilt  or  innocence,  having  been 
charged  as  to  the  law  applicable  to  the  case  by  the  presiding 
judge.      Const.,  Art.  168;  State  vs.  Spencer,  45  An.  1. 
To  prohibit  counsel  arguing  the  law  to  the  jury  is  a  denial  of  these 
rights.     Cooley  Const.  Lim.,  Ed.  1868,  p.  8^6;  Hannah  vs.  State, 
Tenn.  R.,  Vol.  11,  p.  201;  Lynch  vs.  State,  9  Ind.  641;  Stoat  vs. 
State,  96  Ind.  411;  Com.  vs.  Porter,  10  Metcalf,  268;  State  vs. 
Henry  Cason,  28  An.  40. 
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Under  the  Constitation  and  jnrispradence  of  this  State  the  trial 
jndge  is  not  the  *'  official  mouthpiece  of  the  law."  He  instructs 
or  advises  the  jury  as  to  the  law  subordinately  to  the  rights  of 
the  jury,  who  are  the  judges  of  the  law  and  of  the  facts.  State 
vs.  Spencer,  46  An.  1.  '*  It  is  the  duty  of  the  Oircuit  or  Orimi- 
nal  Jadge  to  instruct  the  jury  as  to  the  law  of  the  case,  and  it  is 
frequently  said  that  in  so  doing  he  acts  as  a  witness  as  to  what 
the  law  is,  and  that,  like  any  other  witness,  he  may  be  discred- 
ited by  the  jury  if  they  are  well  satisfied  that  his  testimony  is 
untrue."     Brown  vs.  The  State  6  Baxter  (Tenn.)  R.  426. 

No  person  is  to  be  affected  by  the  words  or  acts  of  others,  unless  he 
is  connected  with  them,  either  personally  or  by  those  whom  he 
represents,  or  by  whom  he  is  represented.  Best's  Principles  of 
Evidence,  Sec.  606,  p.  487. 

Things  done  inter  alios  aota  can  not  be  evidence  against  an  accused; 
a  party  is  not  to  be  aiffected  by  what  is  done  behind  his  back. 
Best's  Principles  of  Evidence,  p.  489,  Sec.  607,  and  p.  490,  Sec. 
608;  Taylor  on  Evidence,  Vol.  1,  p.  806,  Sec.  817. 

€k>nver8ations  tending  to  implicate  the  defendant  had  when  he  was 
not  present  should  not  have  been  received ;  they  are  irrelevant 
and  inadmissible.  Owens  vs.  The  State,  74  Ala.  401;  Tolbert  vs. 
The  State,  87  Ala.  29;  State  vs.  Dukes  et  als.,  19  S.E.  Rep.  186. 

In  the  trial  of  criminal  cases,  when  the  liberty  of  a  man  is  at  stake, 
the  rules  touching  the  admissibility  of  evidence  should  be  strictly 
and  closely  adhered  to,  and  courts  ought  not  to  relax,  change  or 
utterly  disregard  those  rules  which  the  law  has  made  it  obliga* 
tory  on  them  to  observe.  State  vs.  Denis,  19  An.  120 ;  State  vs. 
Swayze,  30  An.  1827;  State  vs.  Grayson,  88  An.  788;  State  vs. 
Wright,  40  An.  691. 

In  cases  of  conspiracy  the  rule  of  the  law  is  well  settled  that  the  acts 
and  declarations  of  conspirators  or  accomplices  can  only  be  re- 
ceived in  evidence  when  they  are  made  and  done  during  the 
pendency  of  the  criminal  enterprise  and  in  furtherance  of  its 
objects.  If  the  declarations  are  made  subsequently,  they  are 
merely  narrative  of  past  occurrences  and  must  be  rejected. 
Green,  on  Ev.,  Vol.  1,  Sees.  110,  111,  233;  Whart.  Grim.  Ev. 
(9th  Ed.),  Sec.  699;  Taylor  on  Ev.,  Vol.  1,  p.  624,  Sec.  680 
(marginal  Sec.  626) ;  State  vs.  Jackson,  20  An.  864 ;  State  vs. 
OarroU,  81  An.  861;  State  vs.  Weasel,  80  An.  919  and  920;  State 
vs.  Buchanan,  36  An.  91. 
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No  evidence  can  be  legally  admitted  over  timely  objection  to  confirm 
or  corroborate  an  accomplice  which  does  not  tend  to  confirm 
his  testimony  upon  a  material  point  in  the  sense  that  it  tends  to 
prove  the  guilt  of  the  defendant. 

If  any  evidence  is  admitted  to  confirm  or  corroborate  an  accomplice 
which  is  not  legally  entitled  to  that  effect,  it  is  sofiicient 
ground  for  a  new  trial.  Com.  vs.  Bosworth,  22  Pick.  (Mass.) 
897;  Com.  vs.  Holmes,  127  Mass.  424  to  445,  inclusive;  1 
Qreenl.  on  Ev.  (15th  Ed.);  Sec.  381,  note;  3  Rice  on  Ev.,  515, 
512. 

Entries  made  in  the  Pennsylvania  Coal  Company's  cash  book  and 
ledger  by  the  book-keeper  of  that  company  by  and  under  in- 
structions of  Lyman  S.  Widney,  the  agent  and  manager  of  that 
.  company,  eight  days  after  the  litigated  act  was  ended,  are  not 
admissible  over  timely  objections  to  confirm  or  corroborate  said 
Lyman  S.  Widney,  an  accomplice.  Same  authorities;  State  vs. 
Quillory,  45  An.  83. 

The  failure  of  the  defendant  to  testify  in  a  criminal  case  shall  not  be 
construed  for  or  against  him.     Act  No.  29  of  1886,  p.  39. 

The  Assistant  District  Attorney,  in  the  opening  argument  to  the 
jury,  said:  "Who  has  denied  that  the  defendant  has  received 
five  hundred  dollars?"  **  The  accused  has  not  denied  it.  I  have 
not  heard  him  deny  it."  To  which  remarks  timely  objection  was 
made.  The  allusion  by  the  Assistant  District  Attorney  to  the 
accused's  failure  to  testify  is  cause  for  reversal;  and  the  fact 
that  the  court  rebuked  them  and  withdrew  them  from  the  con- 
sideration of  the  jury  does  not  cure  the  vice.  Brazell  vs.  The 
State,  26  S.  W.  Rep.  723  decided  in  May,  1894;  Dawson  vs. 
State,  24  S.  W.  Rep.  414. 

The  statement  of  the  Assistant  District  Attorney  was  ^Mn  violation 
of  law,"  and  "  the  only  complete  remedy  is  to  grant  him  a  new 
trial."  State  vs.  Balch,  31  Kas.  465;  4th  Amer.  Crim.  Rep. 
519,  520;  Long  vs.  State,  56  Ind.  182;  Com.  vs.  Scott,  123  Mass. 
239;  State  vs.  Graham,  17  S.  W.  Rep.  192. 

Section  1  of  Act  No.  78  of  1890  denounces  *' bribery,"  but  does  not 
denounce  "  extortion  in  office."     Sec.  868,  R.  S.,  does. 

The  trial  judge  should  have  charged  as  requested:  ^'If  it  was  the 
duty  of  the  accused  to  favor  and  vote  for  said  ordinance,  and  if 
he  did  favor  and  vote  for  it,  without  partiality  and  favor,  I 


FORTY-SEVENTH  ANNUAL  REPORTS,  1895.  447 

State  vs.  Callahan. 

charge  yoa,  as  a  matter  of  law,  that  he  is  not  guilty  and  yon 
must  so  find."     To  which  the  trial  jadge  added: 

'*  Bat  I  charge  you  farther,  that  if  he  voted  for  it  and  favored  it  by 
reason  of  the  fact  that  he  was  paid  for  it,  he  wonld  have  acted 
with  partiality  and  favor,"  etc. 

This  was  error,  because  the  court  makes  no  distinction  between 
"bribery"  and  "extortion  in  office."  And  it  was  error  because 
the  court  told  the  jury,  in  substance,  that  it  is  a  "  fact "  that 
defendant  was  "  paid  for  it." 

"  The  words  of  a  penal  statute  must  not  be  extended  by  construction 
beyond  what  they  will  fairly  and  reasonably  bear."  Bish.  St. 
Grimes,  Sec.  216. 

"If  the  court  entertains  a  reasonable  doubt  concerning  the  meaning 
of  the  statute,  this  doubt  will  prevail  in  favor  of  the  prisop^r.' 
J6.,  Sec.  218. 

"  No  case  is  to  be  brought  by  construction  within  a  statute  unless  it 
is  completely  within  its  words."  lb.,  Sec.  220;  State  vs.  Whit- 
stone,  13  An.  376;  State  vs.  Kirby,  41  An.  298. 

"The  court  cah  not  enlarge  the  statute."  United  States  vs.  Wilt- 
berger,  5  Wheat.  105  (Marshall,  Chief  Justice)  ;  State  vs.  King^ 
12  An.  593. 

"  We  can  not  extend  criminal  statutes  to  cases  not  included  within 
the  clear  and  obvious  import  of  their  language."  State  vs. 
Peters,  37  An.  731,  732;  State  vs.  Backarow,  38  An.  319. 

Paraphrased,  Sec.  1  of  Act  78  of  1890  reads  thus:  "Any  person  who 
shall  directly  or  indirectly  oflPer  or  give  any  sum  of  money^ 
bribe,  present  or  reward  *  ♦  *  to  any  officer.  State,  paro- 
chial or  municipal,  *  *  *  or  to  any  member  or  officer  of  the 
General  Assembly  *  *  *  with  intent  to  induce  such  officer 
or  member  of  the  General  Assembly  *  *  *  to  perform  any 
duty  of  him  required  with  partiality  or  favor,  *  ♦  ♦  the 
person  giving  or  offering  to  give,  *  *  ♦  and  the  officer  or 
member  of  the  General  Assembly  so  receiving  ♦  *  ♦  any 
money,"  etc. 

That  section  of  the  law  provides  no  punishment  for  receiving  a 
bribe,  unless  the  receiver  be  an  officer  or  member  of  the  Gen- 
eral Assembly. 

Municipal  officers  are  not  included. 
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The  rale  of  evidence  applicable  to  corroboration  of  witneBses— ordi- 
nary witnesses — is  not  the  rale  applicable  to  corroboration  of 
accomplices. 

Greenleaf,  Wharton,  Rice  and  Taylor  give  a  separate  rale  for  each 
class. 

Says  Wharton:  <^ The  corroboration  requisite  to  validate  the  testi* 
mony  of  an  alleged  accomplice  should  be  to  the  person  of  the 
accosed.  Any  other  corroboration  would  be  delasive."  Whart 
Or.  Ev.,  9th  Ed.,  Sec.  442;  1  Green,  on  Ev.,  15th  Ed.,  Sec.  381; 
Rice  on  Ev.  (Criminal),  Vol.  8,  pp.  616,  616;  Watson  vs.  Com., 
96  Pa.  St.  418,  420,  424;  Middleton  vs.  State,  62  Ga.  627;  1  Am. 
Cr.  R.  194,  197. 


M.  J.  Chinninghamj  Attorney  General,  Charles  A.  Butler ^  District 
Attorney,  John  J.  Finney^  Assistant  District  Attorney,  and  Lionel 
AdamB  for  the  State. 

^'  The  almost  universal  rule  which  obtains  in  the  courts  of  the  United 
States  and  in  those  of  most  of  the  sister  States  is  that  couosel 
can  not  be  permitted  to  argue  to  a  jury  questions  of  law  which 
have  already  been  decided  by  the  court."  1  Thomp.  on  Trials, 
Sec.  492;  Commonwealth  vs.  Zimmerman,  1  Oranch  0.  C.  (U. 
8.)  47;  United  States  vs.  Columbus,  6  Cranch  (U.  S.),  804; 
United  States  vs.  Reilley,  6  Blatchford  (U.  S.),  204,  207;  State 
vs.  Anderson,  44  Cal.  66,  70. 

*'  Nor  have  juries  the  power  to  judge  the  constitutionality  of  acts  of 
the  Legislature,  and  consequently  counsel  can  have  no  right  to 
argue  such  questions  to.  them."  1  Thomp.  on  Trials,  Sec.  492; 
Franklin  vs.  State,  12  Md.  286,  246,  249;  Callender's  Case, 
Whart.  St.  Tr.  688,  710;  United  States  vs.  Reilley,  6  Blatchford 
(U.S.),  204,  207. 

^<  The  interpretation  of  statutes,  constitutional  ordinatices,  mnoicipal 
ordinances,  and  by-laws,  and  all  other  written  laws,  is  for  the 
court  and  not  for  the  jury.  It  has  been  held  that  juries  are  not 
the  judges  of  the  law  in  criminal  cases,  in  the  sense  which  en- 
titles them  to  interpret  the  meaning  of  the  words  employed  in 
penal  statutes,  and  that  it  is  error  in  its  charge  to  submit  the 
meaning  of  such  words  to  them."  1  Thomp.  on  Trials,  Sec. 
1060;  Barnes  vs.  Mayor  of  Mobile,  19  Ala.  707;    Fairbanks  vs. 
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Woodhonse,  6  Oal.  488;  Peoria  vs.  Oalhonn,  29  111.  817;  Mortis 
vs.  Shields,  2  Met.  (Ky.)  553;  Carroll  ton  vs.  People,  10  Mich. 
250;  Heenan  vs.  Supervisors,  2  Minn.  880;  Denver,  etc.,  R.  R. 
Co.  vs.  Olsen,  4  Ool.  289;  Large  vs.  Oris,  80  Wis.  695;  Carpen- 
ter vs.  People,  8  Barb.  (N.  Y.)  608,  610. 

'*  The  jury  in  all  criminal  cases  shall  be  jadges  of  the  law  and  of  the 
facts  on  the  question  of  guilt  or  innocence,  having  been  charged 
as  to  the  law  applicable  to  the  case  by  the  presiding  judge." 
Louisiana  Constitution,  Art.  168. 

It  is  not,  and  never  has  been  within  the  province  of  a  jury  to  decide 
what  the  law  of  a  case  is.  Except  in  periods  when  revolutionary 
passions  dominated  men's  judgments,  a  jury  has  never  been 
supposed  to  have  the  legal  right  to  disregard  the  law  as  pro- 
nounced by  the  court  to  them. 

The  true  and  now  generally  accepted  rule  is  that  the  legal  duty  of  a 
jury  is  to  receive  the  law  from  the  judge ;  and  that  a  jury  can  not 
rightly  exercise  the  physical  power  of  disregarding  the  instruc- 
tions of  the  court  upon  the  law,  any  more  than  they  can  rightly 
find  a  verdict  directly  opposite  to  the  proof  of  facts.  State  vs. 
Johnson,  80  An.  905;  State  vs.  Ford,  87  An.  465;  State  vs.  Vin- 
son, lb.  792 ;  State  vs.  Matthews,  88  An.  796 ;  State  vs.  Cole  et 
als.j  lb.  846;  State  vs.  Tisdale,  41  An.  851;  Battiste's  Case,  2 
Sumn.  248;  Com.  vs.  Porter,  10  Met.  (Mass.)  268;  United  States 
vs.  Morris,  1  Curtis  C.  C.  23;  Proffat  on  Jury  Trials,  Sec.  376;  2 
Thomp.  on  Trials,  Sees.  2188,  2184;  Pierce  vs.  State,  18  N.  H. 
588;  Robbins  vs.  State,  8  Ohio  St.  181;  Batre  vs.  State,  18  Ala. 
119;  State  vs.  Drawdy,  14  Rich.  L.  (S.  C.)  87;  Duffy  vs.  People, 
26  N.  Y.  588;  Montgomery  vs.  State,  1  Ohio,  424,  487;  Hamil- 
ton vs.  People,  29  Mich.  178,  189;  Pennsylvania  vs.  Bell,  Add. 
(Pa.)  156, 160;  Georgia  vs.  BraUford,  3  Dall.  (U.  S.)  1,  4,  Opinion 
by  Jay,  C.  J. ;  Washington  vs.  State,  68  Ala.  185 ;  Sweeney  vs. 
State,  85  Ark.  586;  Pleasant  vs.  State,  Id  Ark.  860. 

The  evil  consequences  which  would  flow  if  the  jury  could  take  the  law 
in  their  own  hands  must  be  apparent  upon  the  slightest  reflec- 
tion. Error,  confusion,  uncertainty  and  licentiousness  would 
characterize  the  criminal  trials,  and  the  safety  of  the  accused 
might  be  as  much  endangered  as  the  stability  of  public  justice. 
Not  only  would  the  law  itself  be  most  uncertain,  from  the  dif- 
ferent views  which  juries  might  take  of  it,  but,  in  case  of  error, 
29 
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there  woald  be  uo  remedy  nor  redress  for  the  injared  party; 
the  court  would  not  have  the  rt^ht  to  review  the  law  as  it 
had  been  settled  by  the  jary.  Indeed,  it  would  be  almost  imprac- 
ticable to  ascertain  what  the  law  as  settled  by  the  jury  actually 
was. 

If  the  court  is  to  have  no  voice  in  layinj?  down  the  rules  which  are  to 
govern  criminal  trials,  it  is  obvious  there  can  be  no  security 
whatever,  either  that  the  innocent  may  not  be  condemned  or 
that  society  will  have  any  defence  against  the  guilty.  A  jury 
may  disregard  a  statute  the  same  as  any  other  rule.  A  fair  trial 
in  time  of  excitement  would  be  almost  impossible.  All  the  mis- 
chief of  ex  post  facto  laws  would  be  done  by  tribunals  and 
authorities  wholly  irresponsible,  and  there  would  be  no  met  nod  of 
enforcing  with  efiPect  many  of  our  most  important  conseitntional 
and  legal  safeguards  against  injustice.  Parties  charged  with  crime 
need  the  protection  of  the  laws  against  unjust  convictions  quite 
as  often  as  the  public  needs  it  against  groundless  acquittals. 
Neither  can  be  safe  without  having  the  rules  of  law  defined  and 
preserved,  and  beyound  the  mere  discretion  of  any  one.  Proffat 
on  Jury  Trial,  Sec.  2$76;  2  Tbomp.  on  Trials,  S3C.  2184;  Montee 
vs.  Com.,  8  J.  J.  Marsh  (Ky.),  182,  151;  United  States  vs.  Bat- 
tiste,  2  Samn.  (U.  S.)  240,  248;  Hamilton  vs.  People,  29  Mich. 
178,  191;  Pennsylvania  vs.  Bell,  Add.  (Pa.),  156,  160. 

Nor  is  the  opinion  in  Spencer's  case  in  any  respect  in  conflict  with 
the  rule  of  law  enunciated  in  these  decisions.  State  vs.  Spencer, 
46  An.  1,  11,  12. 

If  there  was  error  committed  by  the  judge  in  interrupting  counsel  it 
was  of  that  immaterial  and  harmless  character  which  could  not 
have  prejudiced  the  defendant  in  any  way,  and  which,  under  the 
well  settled  and  universal  rule  of  practice,  will  not  warrant  the 
setting  aside  of  a  verdict  of  conviccion  and  the  granting  of  a 
new  trial.  If  the  judge  was  correct  in  his  interpretation  of  the 
act  of  1890,  and  the  statute  did  legally  include  municipal  officers 
within  the  number  of  those  who  could  be  punished  for  corruptly 
receiving  a  bribe,  then  the  refusal  to  permit  counsel  to  argue  the 
contrary,  if  erroneous,  was  not  error  which  could  have  affected 
the  just  result  in  any  sense  or  to  any  degree.  Whart.  Or.  Pr.  and 
PI.,  Sec.  798;  1  Bish.  Or.  Pr.,  Sees.  1276,  1277;  8  Graham  and 
Waterman  on  New  Trials,  717,826;  9  Am.  andEng.  Ency.  of  Law, 
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755;  11  An.  480;  16  An.  884;  30  An.  1171;  35  An.  06;  lb.  817; 
6  An.  852,  658;  85  An.  970;  State  vs.  Walsh  et  al«.,  44  An. 
1186;  2  Gaines,  85;  8  Gilloi.  202;  2  Tarn.  R.  5;  9  Cow.  680;  1 
Scan.  18;  1  Gillm.  475;  2  76.  185;  11  Conn.  842;  7  Greenl.  R. 
42;  4  Day,  42;  10  Ga.  429;  1  Brev.  109;  23  Wend.  870;  4  Leo 
andM.  386;  24  Ver.  242. 

The  term  officer  in  that  paragraph  of  the  first  section  of  Act  78  of 
1890,  which  reads:  '^  and  the  officer  or  member  of  the  General 
Assembly  so  receiving  any  money,  bribe,  present,  reward, 
promise,  contract,  obligation  or  security,  with  the  intent  or  for 
the  purpose  or  coosideration  aforesaid,"  includes  and  was  in- 
tended to  include  every  State,  parochial  and  municipal  officer. 

Though  penal  laws  are  to  be  construed  strictly,  they  are  not  to  be 
construed  so  strictly  as  to  defeat  the  obvious  intention  of  the 
Legislature.  The  maxim  is  not  to  be  so  applied  as  to  narrow 
the  words  of  the  statute  to  the  exclusion  of  cases  which  those 
words,  in  their  ordinary  acceptation,  or  io  that  sense  in  which 
the  Legislature  has  obviously  used  them,  would  comprehend. 
The  intention  of  the  Legislature  is  to  be  collected  from  the 
words  they  employ.  Marshall,  C.  J.,  in  United  States  vs.  Wilt- 
berger,  5  Wheat.  (U.  S.)  176. 

"  We  admit  the  cardinal  rule  that  penal  statutes  are  to  be  strictly 
construed,  and  are  not  to  be  extended  to  cases  not  included 
within  the  clear  and  obvious  import  of  their  language;  but  this 
rule  is  not  to  be  applied  with  such  unreasonable  and  technical 
strictness  as  to  defeat  the  very  purpose  of  all  rules  of  construc- 
tion, which  is  to  ascertain  the  true  meaning  and  intent  of  the 
statute.  We  are  not  to  invent  doubts  or  magnify  quibbles,  but 
are  diligently  to  seek  the  legislative  intent,  as  expressed  in  the 
worda  of  the  statute,  aided  by  ail  ot^ier  rules  of  interpretation, 
and  when  satisfied  beyond  all  reasonable  doubt  of  what  the 
intent  really  is,  it  is  our  duty  to  apply  and  enforce  it."  State 
vs.  McCrystal,  48  An.  Oil. 

The  rule  that  penal  laws  are  to  be  construed  strictly  comes  attended 
with  qualifications  and  other  rules  no  less  important.  It  is  by 
the  light  that  each  contributes  that  the  judgment  of  the  court  is 
to  be  made  up.  The  object  in  construing  penal  as  well  as  other 
statutes  is  to  ascertain  the  legislative  intent.  That  constitutes 
the  law.    This  intent  is  not  to  be  defeated  by  a  forced  and  over- 
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Strict  constmction.  The  role  does  not  exdade  the  application 
of  common  sense  to  the  terms  made  nse  of  in  the  act,  in  order 
to  avoid  an  absurdity,  which  the  Legislature  ongbt  not  to  be 
presumed  to  have  intended.  The  proper  course  in  all  cases 
iB  to  adopt  that  sense  of  the  words  which  best  harmonises  with 
the  context,  and  promotes  in  the  fullest  manner  the  poiicy  and 
objects  of  the  Legislature.     Hartweil's  Case,  6  Wall.  395. 

And  this  Ib  the  true  rule.  State  vs.  McOrystal,  43  An.  911;  Com.  vs. 
Inter.  Liquors,  100  Mass.  21;  Aedg.  Stat,  and  Const.  Law,  282, 
289;  United  States  vs.  Lucher,  134  U.  S.  624;  State  vs.  Archer, 
73  Md.  44;  Indianapolis  vs.  Heugele,  116  Ind.  581;  State  vs. 
Godfrey,  97  N.  O.  607. 

"  Statute  law  is  the  will  of  the  Legislature,  and  the  object  of  all 
judicial  interpretation  of  statutes  is  to  determine  what  intention 
is  conveyed,  whether  expressly  or  by  implication,  by  the  lan- 
guage used."     23  Am.  and  Eng.  Eacy.  of  Law,  297. 

*'  What  the  legislative  intent  was  can  be  derived  only  from  the 
words  they  used,  and  we  can  not  speculate  beyond  the  reason- 
able import  of  the  words;  the  spirit  of  the  act  must  be  gathered 
from  the  words  of  the  act  and  not  from  conjectures  aliunde.*^ 
Mr.  Justice  Story  in  Gardner  vs.  Oollins,  2  Pet.  (U.  S.)  98; 
Brewer  vs.  Blougher,  14  Pet.  (U.  S.)  178. 

"  If  the  language  is  clear  and  admits  of  but  one  meaning,  there  is 
no  room  for  construction.  Courts  are  not  to  tamper  with  the 
clear  and  unequivocal  meaning  of  words  used,  although  the  con- 
sequences may  not  be  such  as  were  contemplated  by  the  Legis- 
lature. There  can  be  no  departure  from  the  plain  meaning  of  a 
statute  on  grounds  of  its  unwisdom  or  of  public  policy. 

*<  The  duty  of  courts  is  not  to  make  the  law  reasonable,  but  to  ex- 
pound it  as  it  stands  according  to  the  sense  of  the  real  words 
used.  The  questiop  is,  not  what  the  Legislature  meant,  but 
what  it  said.  Nor  will  the  motive  of  the  Legislature  be  allowed 
to  overcome  the  clear  meaning  of  the  statute. 

'*  This  rule  of  literal  construction,  however,  does  not  go  very  far, 
for  it  is  confined  to  cases  where  the  language  is  susceptible  of 
but  one  construction.  Language  is  rarely  so  free  from  ambiguity 
as  to  be  incapable  of  being  used  in  more  than  one  sense,  and  to 
adhere  rigidly  to  its  literal  and  primary  meaning  in  all  cases 
would  be  to  miss  its  real  meaning  in  many."  23  Am.  and  Eng. 
Ency.  of  Law,  305. 
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"  Another  elementary  rule  is  that  a  thing  which  is  within  the  letter 
of  the  law  is  not  within  the  law  unless  it  is  within  the  meaning 
of  the  law ;  and  the  wordf ,  if  sufficiently  flexible,  must  be  con- 
strued in  the  sense  which,  if  less  correct  grammatically,  is  more 
in  harmony  with  that  meaning."  28  Am.  and  Eng.  Ency.  of 
Law,  805. 

"  All  parts  of  the  same  statute  must  be  taken  together.  If  one  part 
standing  by  itself  is  obscure,  it  may  be  aided  by  another.  Thus, 
a  consideration  of  the  whole  act  may  expand  or  restcict  the 
terms  of  a  particular  clause."  28  Am.  and  Eng.  Ency.  of  Law, 
806  et  seq. 

In  Attorney  General  vs.  Sillem,  Pollock,  Q.  B.  said :  '<  If  the  compari- 
son of  one  clause  with  the  rest  of  the  statute  makes  a  certain 
proposition  clear  and  undoubted,  the  act  must  be  construed  ac- 
cordingly, and  ought  to  be  so  construed  as  to  make  it  a  con- 
sistent whole.  If,  after  all,  it  turns  out  that  that  can  not  be 
done,  the  construction  that  produces  the  greatest  harmony  and 
the  least  inconsistency  is  that  which  ought  to  prevail."  2  H.  and 
0.  515. 

"  The  true  rule  for  the  construction  of  statutes  is  to  look  to  the 
whole  and  every  part  of  the  statute,  and  to  the  apparent  inten- 
tion derived  from  the  whole,  to  the  subject  matter,  to  the 
effects  and  consequences,  and  to  the  reason  and  spirit  of  the 
law,  and  thus  to  ascertain  the  true  meaning  of  the  Legislature, 
though  the  meaning  so  ascertained  conflicts '  with  the  legal 
sense  of  the  words."  Aldis,  J.,  in  Regaton  vs.  Wansboro,  80 
Vt.  745. 

*'  If,  in  aoy  particular  clause  of  an  act,  expressions  or  words  are 
found  not  so  extensive  in  their  import  as  those  used  in  other 
parts,  and  if,  upon  a  view  of  the  whole  act,  the  real  Intention  of 
the  Legislature  can  be  gathered  from  the  larger  and  more  ex- 
tensive expressions,  courts  will  give  effect  to  the  larger  ex- 
pressions, and  the  particular  words,  ordinarily  used  in  a  less 
extensive  meaning,  must  be  extended  to  effectuate  the  real  pur- 
pose."    23  Am.  and  Eng.  Ency.  of  Law,  810. 

"  It  is  a  canon  of  interpretation  that  the  legislative  purpose  and  the 
object  aimed  at  are  to  be  borne  in  mind,  and  the  language  sus- 
ceptible of  more  than  one  construction  is  to  receive  that  which 
will  bring  it  into  harmony  with  such  object  and  purpose  rather 
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than  that  which  will  tend  to  defeat  it."  23  Am.  and  Enf?.  Ency. 
of  Law,  819. 

In  Spencer  vs.  State,  6  Ind.  41,  Staart,  J.,  said:  <<In  statutory  ex- 
position, the  reason,  the  spirit  of  the  law,  is  above  the  mere 
cavil  of  words." 

In  People  vs.  Lacombe,  99  N.  Y.  48,  it  was  stated:  '<  A  strict  and 
literal  interpretation  is  not  always  to  be  adhered  to,  and  where 
the  case  is  brought  within  the  intention  of  the  makers  of  the 
statute  it  is  within  the  statute,  although  by  technical  construc- 
tion it  is  not  within  its  letter.  It  is  the  spirit  and  purpose  of 
a  statute  which  are  to  be  regarded  in  its  interpretation ;  and  if 
these  find  fair  expression  in  the  statute,  it  should  be  so  con- 
strued as  to  carry  out  the  legislative  intent,  even  although  sach 
construction  is  contrary  to  the  literal  meaning  of  some  provis- 
ions of  the  statute." 

And  in  Com.  vs.  Kimball,  24  Pick.  (Mass.)  370,  Shaw,  0.  J.,  said: 
*'  It  is  unquestionably  a  well  settled  rule  of  construction,  appli- 
cable as  well  to  penal  statutes  as  to  others,  that  when  the  words 
are  not  precise  and  clear,  such  construction  will  be  adopted  as 
shall  appear  most  reasonable  and  best  suited  to  accomplish  the 
objects  of  the  statute." 

And  lastly,  in  order  to  arrive  at  the  true  legislative  intent  in  con- 
struing a  doubtful  statute,  that  construction  should  be  adopted 
which  is  most  conformable  to  reason  and  justice;  the  Legislatare 
will  not  be  presumed  to  have  intended  that  which  is  against 
reason.     28  Am.  and  Eng.  Eocy.  of  Law,  868. 

*^  It  is  also  an  elementary  rule  in  the  construction  of  statutes  that  the 
phrases  and  sentences  are  to  be  construed  according  to  the  rules 
of  grammar,  the  presumption  being  that  they  were  used  by  the 
law- makers  according  to  their  grammatical  import.  The  rule  of 
construction,  however,  must  give  way  to  the  manifest  intention 
of  the  Legislature,  and  grammatical  sense  and  structure  of  the 
sentences  will  not  be  adhered  to  if  inconsistent  with  declared 
purpose,  or  if  to  do  so  would  involve  inconsistency  or  ab- 
surdity. 

^^  Neither  bad  grammar  nor  bad  English  will  defeat  the  operation  of 
a  statute.  In  accordance  with  strict  grammatical  construction, 
qualifying  words  and  phrases  should  be  confined  to  their  next 
antecedent,  in  the  absence  of  punctuation  showing  a  different 
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intent.  This  mle  is  frequently  of  no  effect,  and  indeed  is  so 
often  disregarded  that  the  contrary  might  seem  to  be  established ; 
bat  whatever  be  the  rale,  it  is  subservient  to  the  real  purpose  of 
the  statute;  and  qualifying  words  and  phrases  may  be  extended 
to  all  parts  of  the  sentence,  and  even  to  words  in  other  sections 
to  effectuate  the  legislative  intention,  which  is  the  true  end  of 
all  rules  of  construction."  23  Am.  and  Eng.  Ency.  of  Law,  368, 
369,  370. 

Applying  these  rules  to  the  construction  of  the  flrftt  section  of  Act 
78  of  1890,  itbecomesself-evident  that  the  term  '^officer,"  in  the 
second  clause  defining  receivers  of  bribes,  includes  any  State, 
parochial  or  municipal  oflScer,  "  receiving  any  money,  bribe, 
present,  reward,  promise,  contract,  obligation  or  security  with 
the  intent  or  for  the  purpose  or  cons  deration"  set  oat  in  the 
first  clause  of  the  section. 

Testing  the  act  of  1890  further  by  the  light  of  the  rules  of  construc- 
tion which  have  been  cited,  there  can  be  no  questign  as  to  the 
Intention  of  the  Legislature  to  panish  any  ofi9cer  accepting  a 
bribe  as  a  consideration  for  the  performance  even  of  a  duty  re- 
quired of  him  by  law  cr  by  his  oflace. 

It  is  not  only  highly  unreasonable,  but  absolutely  absurd,  to  hold  that 
it  was  the  legislative  purpose  to  permit  State,  parochial  and 
municipal  officers,  without  let  or  hindrance,  to  fix  the  price  and 
to  receive  compensation  for  the  performance  of  their  official 
duties,  if  they  but  took  the  precaution  to  perform  these  duties  as 
in  law  and  in  justice  they  should. 

The  District  Judge  was  eminently  correct  in  the  conclusion  which  he 
endorsed  upon  the  bill  of  exceptions,  that  <Mf  the  accused  would 
have  voted  for  the  ordinance  without  pay  it  would  have  been 
an  impartial  action.  But  if  he  charged  ior  his  vote,  such  action 
would  not  be  impartial,  but  partial ;  hence  be  acted  with  par- 
tiality against  the  beneficiary   or  grantee   of  the   privilege." 

There  can  be  no  *•  extortion  in  office  "  in  this  State,  except  by  a 
public  officer  whose  compensation  for  official  services  has  been 
fixed  by  the  Constitution  or  by  laws  passed  pursuant  thereto. 
Acts  of  1888,  p.  69. 

It  is  clear  from  the  statement  of  what  occurred,  as  recited  in  the 
record: 

First— That  the  remarks  of  the  Assistant  District  Attorney  were  not' 
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intended  to  be  regarded  as  referring  t  j  the  fact  that  the  defend- 
ant himself  had  failed  to  take  advantage  of  the  privilege  which 
the  law  accorded  him  of  appearing  as  a  witness,  if  he  had  so 
chosen,  in  his  own  behalf. 

Secondly — ^Ihat  the  only  logical  corrective  method  was  that  em- 
ployed by  the  court  to  right  the  injary  complained  of,  and  that 
the  indiscretion  imputed  to  the  Assistant  District  Attorney  conld 
not  have  resulted  in  any  such  wrong  to  the  accnsed  as  would 
justify  the  setting  aside  of  the  verdict  and  the  granting  of  a  new 
trial. 

In  this  State  there  is  no  legislative  attempt,  by  silence,  to  conceal 
from  the  jury,  if  possible,  that  the  law  allows  a  prisoner  to  take 
the  witness  stand  on  his  own  behalf  at  his  own  election ;  but  on 
the  contrary  by  an  express  provision  of  law  they  are  required  to 
be  furnished  with  this  information  by  the  court. 

It  is  the  duty  of  the  presiding  judge,  either  of  his  own  motion  or 
upon  the  request  of  the  opposing  party  or  his  counsel,  to  inter- 
pose and  check  the  party  or  his  counsel  in  an  improper  and 
prejudicial  line  of  argument. 

<<If  appealed  to,  it  becomes  the  imperative  duty  of  the  court  to  inter- 
fere in  some  way,  either  by  stopping  counsel  or  correcting  the 
abuse  in  the  court's  instructions;  since,  if  this  is  not  done,  the 
jury,  in  effect,  are  given  to  understand  that  the  court  is  of  opin- 
ion that  they  are  allowed  to  take  into  consideration  the  erro- 
neous or  prejudicial  statement  thus  made.  On  the  other  hand, 
unless  the  trial  judge,  on  being  thus  appealed  to,  fails  or  refuses 
to  interfere  and  to  administer  the  proper  rebuke  or  correction, 
no  ground  is  offered  for  a  new  trial.  The  granting  of  a  new  trial 
for  such  a  cause  will  be  within  the  limits  of  the  discretion  of  the 
trial  court."     1  Thomp.  on  Trials,  Sees.  958,  960. 

Before  the  Supreme  Judicial  Court  of  Massachusetts,  the  very  point 
at  issue  was  presented  for  adjudication,  and  there  the  rule  was 
held  to  be  that  if  any  objectionable  comments  are  made  by  the 
State's  counsel,  upon  the  failure  of  the  accused  to  take  the  wit- 
ness stand  in  his  own  behalf,  his  remedy  is  to  object  to  them  at 
the  time,  and  to  ask  the  judge  to  instruct  the  jury  that  they 
should  not  be  considered  by  them  to  his  prejudice ;  that  in  such 
a  case  the  judge  is  not  required  to  treat  the  whole  case  as  a 
nullity  because  of  such  remarks  and  to  withdraw  the  case  from 
the  jury.     Com.  vs.  Worcester,  144  Mass.  58,  61. 
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''In  the  present  case,  notwichstandiog  the  disclaimer  of  the  prosecnt- 
iDg  officer  that  he  had  meant  no  personal  allusion  to  the  defend- 
ant, the  conrt  immediately  instructed  the  jory  that  the  remarks 
made  by  the  Assistant  District  Attorney  onght  not  to  be  consid- 
ered by  them.  And  besides  the  cantion  thus  given,  they  were 
further  instructed  in  the  general  charge  that  they  were  not  to- 
constme  anything  unfavorable  to  the  accused  by  reason  of  the 
fact  that  he  had  failed  to  testify." 

In  this  State,  it  has  on  more  than  one  occasion  been  held  that  the 
Supreme  Court  has  no  power  and  will  never  attempt  to  interfere 
with  district  judges  in  the  manner  of  controlling  their  courts  or 
enforcing  rules  of  decorum  or  propriety  therein.  Hence,  the 
appellate  court  will  not  entertain  the  complaint,  even  where  the 
Judge  has  absolutely  refused  to  stop  an  attorney  In  the  course  of 
his  argument  on  the  ground  that  the  argument  was  unfair,  im- 
proper or  unbecoming.  State  vs.  Duck,  85  An.  764;  State  vs. 
Christian,  30  An.  869;  see  also  State  vs.  Spencer,  45  An.  1;  State 
vs.  Mack,  lb.  1155,  1156. 

The  evidence  objected  to  should  have  been  received — 

First — ^Becaase  the  judge  certifies  in  his  endorsement  on  the  bill  of 
exceptions  that  the  testimony  objected  to  had  already  been 
given  by  the  witness  and  had  gone  to  the  jury  without  objection. 

This  brings  the  case  within  the  rule  laid  down  by  the  Supreme  Oouri 
of  this  State,  that  'Hhe  testimony  having  been  delivered  in  the 
presence  and  hearing  of  the  jury,  it  has  gone  beyond  the  reach 
or  power  of  the  court  to  recall  it,  and  it  is  the  undeniable  prov- 
ince of  the  jury  to  consider  it  in  making  up  their  verdict.'^ 
State  vs.  Donelon  et  ala.^  45  An.  755;  State  vs.  Holmes,  40  An. 
170. 

Second — Because  the  testimony  stood  in  immediate  causal  relation 
to  the  relevant  fact  of  the  payment  of  the  money  charged  te 
have  been  given  as  a  bribe,  and  thus  became  a  relative  incident, 
the  details  of  which  were  necessary  to  an  intelligent  understand- 
ing of  the  history  of  the  transaction.  In  this  sense  it  pertained 
to  the  res  gestae.    Whart.  Cr,  Ev.  Sec.  262. 

As  the  fact  of  payment  of  the  money  was  material  and  could  be 
proven,  statements  accompanying  and  explaining  that  act  made 
by  or  to  the  person  doing  it  may  be  proven  if  they  are  necessary 
to  understand  it.     Stephen's  Dig.  Law  Ev.,  p.  89,  Art.  8. 
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It  is  also  a  well  established  rule  of  evidence  that  facts  necessary  to 
be  known  in  order  to  explain  or  introduce  any  fact  in  issae,  or 
any  fact  which  may  be  relevant,  are  deemed  themselves  to  be 
relevant  in  so  far  as  they  are  necessary  for  such  purpose. 
Stephen's  Dig.  Law  Ev.,  p.  39,  Art.  9. 

Third — Wood,  Widney  and  the  defendant,  Oallahan,  were  confeder- 
ates in  a  conspiracy  havin^z:  for  its  common  design  the  securing 
of  favorable  action  upon  an  ordinance  submitted  to  the  council 
by  Wood  and  Widney,  which  favorable  action  was  to  be  obtained 
at  the  hands  of  Callahan  in  consideration  of  the  pa3'ment  to  him 
by  Wood  and  Widney  of  the  sum  of  five  hundred  dollars  as  a 
bribe. 

The  testimony  sought  to  be  Introduced  was  in  the  nature  of  a  decla- 
ration made  by  one  of  the  conspirators  after  the  common  enter- 
prise was  at  an  end,  it  is  true,  bat  with  respect  to  acts, 
agreements  and  understandings  done  and  entered  into  in  the 
course  of  and  during  the  prosecution  of  the  common  enterprise, 
and  at  a  time  when  that  common  enterprise  was  not  yet  at  an 
end.  These  are  considered  in  law  to  be  the  acts  and  declara- 
tions of  all,  and  therefore  imputable  to  all.  All  are  deemed  to 
assent  to,  or  command,  what  is  said  or  done  by  any  one  in  fur- 
therance of  the  common  object. 

The  principle  on  which  the  acts  and  declarations  of  other  conspira- 
tors, and  acts  done  ^.t  different  limeB,  are  admitted  in  evidence 
against  the  persons  prosecuted  is  that  by  the  act  of  conspiring 
together  the  conspirators  have  jointly  assumed  to  themselves, 
as  a  body,  the  attribute  of  individuality,  so  far  as  regards  the 
prosecution  of  the  common  design,  thus  rendering  whatever  is 
done  or  said  by  any  one  in  furtherance  of  that  design  a  part  of 
the  rea  gesim^  and  therefore  the  act  of  all.  3  Qreen.  Ev  ,  Sec. 
94;  Whart.  Crim.  Ev.,  Sec.  694;  Best's  Prin.  Ev.  639,  (Note  C) ; 
State  vs.  Ford,  37  An.  443;  Stata  vs.  Banks  et  als.,  40  An.  738; 
ITay.  Ev.,  Sec.  692. 

But  assuming  that  this  proof  fell  under  the  ban  of  the  elementary 
rule,  **  res  inter  alios  acta  alteri  nocere  non  debet."  then  the  error 
committed  was  in  the  nature  of  one  of  those  immaterial  and 
harmless  errors  which  could  not  have  prejudiced  the  defendant 
in  any  way,  and  which  do  not  warrant  the  reviewing  court  in 
disturbipg  the  verdict  of  the  iury,  or  the  judgment  rendered 
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thereunder.  Whart.  Or.  Pr.,  Sec.  793;  1  Bishop  Or.  Pr.,  Sees. 
1276,  1277;  3  Grab,  and  Wat.  N.  T.  717,  826;  9  Am.  and  Bng. 
Ency.  Law,  756;  6  An.  662,  668;  11  An.  480;  16  An.  384;  30  An. 
1171;  36  An.  96;  lb.  317;  lb.  970;  State  vs.  Walsh  et  als.j  44 
An.  1136. 

In  LoDisiana  not  only  may  an  accused  be  legally  convicted  upon  the 
QDCorroborated  testimony  of  the  accomplice,  but  the  trial  judge 
can  not  even  be  required  to  instruct  the  jury  to  discredit  his 
teBtimouy,  unless  corroborated  by  unimpeached  evidence.  State 
vs.  Russell,  33  An.  137;  State  vs.  Banks  et  als.,  40  An.  738. 

Bnt  this  principle  of  law  was  in  no  sense  involved  in  the  ruling  of  the 
trial  judge,  and  it  is  absolutely  foreign  to  the  present  inquiry  to 
determine  whether  the  necessity  of  corroboration  be  a  rule  of 
law  or  of  practice  merely,  or  to  decide  how  far  stich  corrobora- 
tion must  tend  to  establish  defendant's  guilt. 

The  only  case  in  which  counsel  tor  the  defence  recognize  the  exist- 
ence of  the  right  to  corroborate  a  witness  who  happens  to  be  an 
accomplice  is  as  to  those  parts  of  his  statement  which  tend  to 
connect  the  defendant  with  the  crime  charged. 

This  is  clearly  erroneous,  as  is  established  by  the  different,  distinct 
and  manifestly  legal  endeavors  on  the  part  of  the  prosecution  to 
support  the  witness  Widney,  whose  veracity  and  whose  motives 
had  been  impeached.  This  evidence  was  not  offered  with  a  view 
of  corroborating  the  evidence  of  an  accomplice  as  to  some 
material  fact,  in  order  that  the  jury  might  be  justified  in  con- 
victing upon  the  testimony,  but  was  offered  for  the  purpose  of 
supporting  the  witness'  testimony,  which  had  been  impeached 
by  the  opposing  counsel,  who  imputed  improper  motives  to  him 
and  a  recent  fabrication  of  his  account  of  the  transaction ;  and 
this,  by  showing  prior  similar  statements  made  by  the  witness 
before  such  bias  or  motive  could  have  influenced  his  conduct. 

Adopting  the  language  of  the  trial  judge:  <<The  evidence  was  ad- 
mitted at  that  time  before  the  prosecution  had  closed,  in  order 
to  protect  the  State  in  case  the  accused  should  submit  his  case 
without  offering  any  evidence,  after  having  assailed  the  veracity 
of  the  State's  only  witness  to  the  most  essential  and  material 
fact  of  the  case." 

At  the  time  that  the  objections  were  being  pressed  against  the  ad- 
mission of  the   proof  complained  of,  a  statement  of  the  then 
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condition  of  the  case  and  the  attitude  of  the  defence  with  respect 
to  the  witness  Widney  was  made  by  counsel  on  behalf  of  the 
State,  which  was  acquiesced  in  by  counsel  representing  the  de- 
fendant. This  statement  appears  in  the  record,  as  follows :  **  The 
avowed  purpose  of  the  cross-examination  of  the  witness  having 
been  to  impeach  his  credibility,  to  show  that  his  statement 
with  reference  to  the  receipt  of  a  bribe  by  the  defendant,  Oalla- 
han,  was  a  fabrication  of  recent  date;  by  the  cross- ezaminatioD 
of  the  witness  as  to  certain  occupations  in  which  he  was  en- 
gaged elsewhere,  outside  of  the  city  of  New  Orleans,  for  the 
purpose  of  impeaching  his  good  standing;  and  as  the  avowed 
purpose  of  the  interrogatory  with  reference  to  the  16th  of  Novem- 
ber last,  as  to  a  conversation  on  Oravier,  between  Carondelet 
and  St.  Charles  streets,  was  for  the  purpose  of  laying  the 
foundation  to  contradict  the  witness  on  the  stand  by  proof,  that 
he  had  elsewhere  at  another  time  made  statements  contradictory 
to  the  statement  made  by  him  under  oath ;  in  other  words,  to 
show,  by  his  conversation  with  the  defendant,  Callahan,  on  the 
16th  of  November  that  it  was  impossible  that  he  conld  have 
paid  a  bribe  to  Callahan,  the  defendant,  at  any  date  preceding 
that  day. 

*'It  is  competent  for  the  State,  at  this  time,  to  corroborate  the 
evidence  of  the  witness  by  proof  of  such  statements  and  facts  as 
existed ;  in  other  words,  the  purpose  of  the  defence  is  to  shake 
the  statements  of  the  witness  of  what  occurred  on  the  16th  of 
November.  It  is  competent  to  show  by  the  facts  and  statements 
of  the  witness  that  things  which  he  claims  in  his  testimony  ex- 
isted did  exist  before  the  16th  of  November." 

In  the  reasons  assigned  by  the  court  for  admitting  this  proof,  the 
judge  certifies  as  follows: 

'*  On  the  cross-examination  there  was  very  strong  effort  made  to 
weaken  the  testimony  of  the  witness  by  the  most  searching 
interrogatories.  The  examiner  announced  in  open  court  in  the 
presence  of  the  jury  that  the  defendant  intended  to  prove  that 
Callahan  was  not  present  at  Widney's  office  as  testified  to  by  the 
latter.  In  other  words,  to  prove  an  alibi.  This  announcement 
questions  the  truth  of  every  fact  sworn  to  by  the  witness  in  re- 
lation to  Callahan's  visit  to  his  office.  He  also  laid  the  founda- 
tion for  impeaching  the  testimony  of  the  witness  by  propounding 
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tlie  necessary  qnestions  and  smn mooing  a  witness  for  the  pur- 
pose of  contradiction. 
^*  He  is,  therefore,  to  be  impeached  and  contradicted  as  to  material 
facts  in  the  case,  and  particularly  as  to  what  had  taken  place  at 
fais  office  at  the  time  he  paid  Oallahan  and  ander  the  circumstances 
stated.  If  this  testimony  in  support  of  the  witness  Widney  was 
not  admitted,  the  State  would  be  left  in  a  crippled  condition  with- 
out any  opportunity  of  repairing  it,  should  the  case  be  submitted. 
This  was  the  ground  of  the  ruling  in  the  case  of  State  vs.  Fruge, 
44  An.  165. 
'^An  attack  having  been  made  upon  the  veracity  of  the  prosecuting 
witness,  it  is  competent  for  the  State  to  sustain  his  statements 
by  every  corroborating  fact  coincident  with  the  history  of  the 
cases  testified  to  by  him.  It  makes  no  difference  whether  or  not 
such  confirmation  have  a  direct  or  indirect  tendency  to  implicate 
the  prisoner  in  the  commission  of  the  crime,  it  is  relevant  in 
order  to  sustain  his  truth,  which  has  been  called  in  question ;  to 
corroborate  his  n  irrative  of  the  facts,  which  it  has  been  sought 
to  break  down.  I  think  this  case,  in  principle,  strictly  parallel 
with  that  of  Commonwealth  vs.  Wilson,  1  Gray,  188;  State  vs. 
Boyd,  88  An.  874;  1  Qreen.  Ev.,  Sec.  460.  I  think  it  has  been 
distinctly  developed  by  the  defence  that  fraud  is  to  be  attributed 
to  Widney,  and  that  he  never  paid  the  sum  charged  to  the 
prisoner  at  the  bar.  If  fraud  or  improper  conduct  be  imputed 
to  the  witness,  the  supporting  evidence  will  be  admitted.  1 
Green,  on  Ev.  (16th  Ed.) ,  pp.  621,  622  (Note  G) ,  citing  Annesley 
vs.  Anglesea,  17  How.  St.  Tr.  1348. 
"  For  these  reasons  I  rule  the  evidoce  admissible." 
^<  A  witness  may  be  impeached  either  simply  by  questions  put  to  him 
on  cross-examination  or  by  calling  other  witnesses  to  impeach 
his  credit."  Starkie  on  Ev.  (9th  Am.  Ed.)  209;  Roscoe  Or.  Ev. 
180,  181;  State  vs.  Fruge,  44  An.  165. 
'^  Where  the  character  of  a  witness  is  impeached  by  general  evidence, 
the  party  who  calls  him  is  at  liberty  to  examine  the  witnesses  as 
to  the  grounds  of  their  belief;  and  in  all  cases  where  the  credit 
of  a  witness  has  been  attacked,  whei^her  by  general  evidence  or 
by  particular  questions  put  upon  cross-examination,  it  seems 
that  the  party  who  called  him  is  at  liberty  to  support  his  testi- 
mony by  general  evidence  of  good  character."     Starkie  on  Ev. 
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(9th  Am.  Ed.)  224;  Whart.  Or.  Bv.,  Sec.  491;  2  Taylor  on  Ev., 
Sec.  1476;  Best^e  Pr.  Ev.  633  (note);  State  vs.  Boyd,  38  An. 
874;  State  vs.  Fruge,  44  An.  165;  P  yne  vs.  Tilden,  20  Ver.664; 
Hadjo  vs.  Gooden,  13  Ala.  718;  Isler  vs.  Dewey,  71  N.  G.  14; 
Wertz  vs.  May,  21  Pa  St.  274;  Sweet  vs.  Sherman,  21  Ver.  23; 
1  Green,  on  Ev.,  Sec.  469;  People  vs.  Ahfat,  48  Oal.  61;  Oom. 
vs.  lograham,  7  Gray,  46. 

Apart  from  this  category  of  cases,  however,  there  is  another  class, 
where  the  impeached  witness  is  not  sustained  by  general  evi- 
dence of  his  good  character  for  trath  and  veracity,  but  is  cor- 
roborated and  supported  by  proof  that  at  a  time  not  snspicioa^ 
he  made  prior  similar  statements  to  the  one  the  truthfulness  of 
which  has  been  assailed. 

This  is  done  under  sanction  of  the  universally  accepted  doctrine  of 
the  law  that  where  evidence  has  been  offered  tending  to  show 
bias,  improper  motive,  or  recent  fabrication  on  the  part  of  a 
witness,  calculated  to  account  for  the  testimony  given,  on  redi- 
rect examination  or  in  rebuttal,  proof  of  prior  similar  statements, 
made  before  such  bias  or  motive  could  have  actuated  the  wit- 
ness, will  be  received.  Best's  Prin.  Ev.  633,  note  under  sub- 
head *' Corroborating  Statements;"  48  Oal.  85;  Thomp.  vs. 
State,  38  Ind.  39;  Robb  vs.  Hackley,  23  Wend.  50;  Hayes  vs. 
Cheatham,  6  Lea  (Tenn.),  1,  10;  Stelp.  vs.  Blair,  68  111.  241; 
see  also  Henderson  vs.  Jones,  10  S.  and  R.  322;  State  vs.  George, 
8  Ired.  (N.  C.)  L.  324;  Dossett  vs.  Miller,  3  Sneed,  73. 

*^  Where  the  testimony  is  charged  to  have  been  given  under  the  in- 
fluence of  some  improper  motive,  or  to  be  a  recent  fabrication— 
t.  e.,  where  the  counsel  on  the  other  side  imputed  to  the  witness 
a  design  to  misrepresent  from  some  motive  or  relationship,  then, 
in  order  to  repel  such  imputation,  it  is  proper  to  show  that  the 
witness  made  a  similar  statement  at  a  time  when  the  supposed 
motive  did  not  exist,  and  the  face  of  such  statement  could  not 
be  foreseen,  or  when  motives  of  interest  would  have  prompted 
him  to  make  a  different  statement  of  the  facts."  Rapalje  Or. 
Pro.,  Sec.  316;  2  Phil.  Ev.  623  (10th  Ed.). 

*'  Under  special  circumstances,  as  when  the  witness  is  charged  with 
giving  his  testimony  under  the  influence  of  some  motive  prompt- 
ing him  to  make  a  forced  or  colored  statement,  it  may  be  showo 
that  he  made  similar  declarations  at  a  time  when  the  imputed 
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motive  did  not  exist.  So,  in  contradiction  of  evidence  tending 
to  show  that  the  accoant  of  the  transaction  given  by  the  witness 
is  a  fabrication  of  latter  date,  it  may  be  shown  that  the  same 
account  was  given  by  him  before  its  ultimate  effect  atid  opera- 
tion, arising  from  a  change  of  circumstance,  could  have  been 
foreseen."  1  Roscoe  Or.  Ev.  164  (note);  Robb  vs.  Hackley,  2& 
Wend.  50;  48  Oal.  85;  Hotchkiss  vs.  Germania,  5  Huu.  (N. 
Y.)  .90. 

In  Com.  vs.  Wilson,  1  Gray,  310,  in  re- examination,  with  a  view  of 
strengthening  his  testimony,  a  witness  ha\ing  been  allowed  to 
say  that  he  communicated  to  third  persons,  at  prior  times,  the 
same  or  similar  facts,  Shaw,  O.  J.,  said :  '*  But  the  rule  excluding 
such  testimony  is  confined  to  the  examination  in  chief,  and  it  doe» 
not  apply  to  a  case  where  the  other  party  has  sought  to  impeach 
the  witness  on  cross-examination.  The  purpose  of  the  cross- 
examination  in  this  particular  having  been  to  impeach  the  wit- 
ness, the  question  may  be  put."  See  also  Boston  &  Wore.  B. 
B.,  1  Gray,  83,  103. 

'*  Where  the  opposing  case  is  that  the  witness  testified  under  cor- 
rupt motives,  or  where  the  impeaching  evidence  goes  to  charge 
the  witness  with  a  recent  fabrication  of  his  testimony,  it  is 
proper  that  such  evidence  should  be  rebutted."  Whart.  Or. 
Ev.,  Sec.  492;  2  Taylor  on  Ev.,  Sec.  1330;  1  Slarkie  on  Ev. 
253;  3  Russ.  Or.  293;  2  Phil.  Ev.,  Sec.  443;  1  Green.  Ev.,  Sec. 
469:  Best's  Pr.Ev.  633;  Rap.  Or.  Pro.  444;  Henderson  vs.  Jones, 
10  S.  and  R.  410;  Oooke  vs.  Ourtis,  H.  and  J.  86;  Stelp  vs. 
Blair,  68  111.  543;  Ooffin  vs.  Anderson,  4  Blackf.  395;  Daily  vs. 
State,  28  Ind.  285;  Olark  vs.  Band,  20  Ind.  555;  State  vs. 
Vincent,  24  Iowa,  570;  State  vd.  George,  8  Ired.  324;  State  vs. 
Dove,  10  Ired.  489;  March  vs.  Harrell,  1  Jones,  329;  Lyles  vs. 
Lyles,  1  Hill,  Oh.  (S.  0.)  76;  48  Oal.  85;  State  vs.  Thomas^ 
3  Strobh.  269;  Oom.  vs.  Jenkins,  10  Gray,  465;  State  vs.  Hen- 
dricks, 32  Kas.  559;  Hester  vs.  Oom.  85  Pa.  St.  139;  Stewart 
vs.  People,  23  Mich.  63. 

With  the  doctrine  as  thus  laid  down  our  Supreme  Oourt  is  in  full 
accord,  having  in  terms  approved  and  adopted  the  rule  of  prac- 
tice as  laid  down  by  Mr.  Best  in  his  work  on  Principles  of  Evi- 
dence at  page  633,  and  by  Mr.  Rapalje  in  his  book  on  Oriminal 
Procedure  at  page  444.     State  vs.  Oady,  46  An.  1346. 
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8ame  counsel  on  Application  for  a  Rehearing : 

^he  decisions  relied  on  in  support  of  the  decree  already  rendered  in 
the  canse  were  pronounced  in  jurisdictions  where  the  condition 
of  th*e  Iaw  is  radically  different  from  that  which  exists  here  with 
respect  to  accompiices  in  the  statutory  crime  of  bribery. 

In  Pennsylvania,  New  York  and  Georgia,  for  instance,  it  is  provided 
by  statute  that  the  uncorroborated  evidence  of  an  accomplice 
shall  not  sustain  a  conviction.  Whart.  Cr.  Ev.,  Sec.  441,  pp. 
878,  379,  and  the  statutes  and  authorities  there  cited. 

In  Massachusetts,  while  it  was  declared  that  as  a  strict  matter  of  law 
a  jury  might  convict  upon  the  uncorroborated  testimony  of  sn 
accomplice,  since  he  is  a  competent  witness,  yet  the  courts  there 
have  unbendingly  held  that  the  usual  practice  was  to  advise  the 
jury  to  acquit,  and  that  this  rule  of  practice,  because  of  its  uni- 
formity, had  acquired  the  force  of  a  rule  of  law.  In  Massa- 
chusetts, therefore,  notwithstanding  the  absence  of  any  express 
statutory  provision  to  that  effect,  there  can  be  no  conviction 
where  the  statements  of  the  accomplice  are  unconfirmed. 
Whart.  Cr.  Ev.,  Sec.  441,  p.  379  (Note  1)  ;  Green,  on  Bv.,  Sec- 
381  (Note  2);  Com.  vs.  Scott,  123  Mass.  222;  Com.  vs.  Bos- 
worth,  22  Pick.  397;  Com.  vs.  Brooks,  9  Gray,  299;  Com.  vs. 
Price,  10  Gray,  472;  Com.  vs.  O'Brien,  12  Allen,  163;  Com.  vs. 
Larrabee,  99  Mass.  413;  Com.  vs.  Elliott,  110  Mass.  104;  Com. 
vs.  Snow,  111  Mass.  411. 

^The  Massachusetts  view  is  based  upon  the  opinions  of  Philiips, 
Starkie  and  Roscoe,  and  rests  upon  the  adjudications  of  the 
English  judges. 

So,  in  California  and  Missouri  the  English  practice  and  the  reason- 
ing of  the  English  courts  have  been  approved  and  adopted. 

In  England  the  court  will  consider  not  only  whether  the  prisoners 
can  be  convicted  without  the  evidence  of  the  accomplice,  but 
also  whether  they  can  be  convicted  with  his  evidence.  If, 
theref  9re,  either  there  be  sufficient  evidence  to  convict  without 
his  testimony,  or  no  reasonable  probability  of  a  conviction  even 
with  his  evidence,  the  court  will  refuse  to  admit  him  as  a  wit- 
ness. 1  Rose.  Cr.  Ev.  (8th  Ed.)  198,  199;  3  Russ.  on  Cr.  (9th 
Ed.)  699. 

At  the  trial,  accordingly,  the  English  practice  is  to  require  that  the 
accomplice  be  corroborated.     ''As  the  law  now  stands,"  says 
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Mr.  RoBcoe,  'Mt  is  aniversally  agreed  by  all  the  anthorities  that, 
if  the  accomplice  were  uncorroborated,  a  judge  would  be  wrong 
who  did  not  advise  the  jury  not  to  convict."  1  Rose.  Or.  Ev. 
(8fch  Ed.)  202. 

Referring  to  the  practice  of  requiring  some  conflrmation  of  an  ac- 
complice's evidence,  Mr.  Russell  observes  *'  that  the  practice  in 
question  has  obtained  so  much  sanction  from  legal  authority 
that  it  'deserves  all  the  reverence  of  law,'  and  a  deviation  from 
it,  in  any  particular  case,  would  be  justly  considered  of  ques- 
tionable propriety."  3  Rass.  Or.  (0th  Ed.)  509,  600;  Lord 
Abinger,  0.  B.,  in  Reg.  vs.  Farler,  8  O.  and  P.  106  (84  E.  0.  L. 
R.). 

Mr.  Oreenleaf  declares  (1  Oreen.  Ev.,  Sec.  380)  that  it  is  now 
BO  generally  the  practice  to  advise  juries  not  to  convict  without 
the  corroboration  of  the  accomplice  ''that  its  omission  would  be 
regarded  as  an  omission  of  duty  on  the  part  of  the  judge." 

And  Mr.  Best  in  his  work  on  the  "  Principles  of  Evidence  "  affirms 
that  "  it  is  a  rule  of  general  and  usual  practice — now  so  gener- 
ally followed  as  almost  to  have  the  force  of  law — for  the  judge 
to  advise  the  jury  not  to  convict  on  the  evidence  of  an  accom- 
plice alone."     P.  171,  Ohamberlayne's  Notes. 

At  common  law  therefore  two  facts  are  glaringly  apparent: 

First — ^Tbere  can  be,  in  the  practice,  no  hearing  of  an  accomplice- 
where  there  is  not  confirmatory  evidence  available. 

Second — And  there  can  be  no  conviction  on  the  uncorroborated  tes- 
timony of  the  accomplice. 

It  may  be  pertinently  added  that  the  evidence  of  an  accomplice  in 
these  jurisdictions  is  merely  matter  for  judicial  comment.  Best's 
Prin.  Ev.  p.  70  (Note  b) ;  23  Gratt,  409;  40  Mo.  52;  24  Iowa, 
441;   19  Ohio  St.  55;    98  111.  584. 

Upon  what  reasoning  is  the  credit  of  an  accomplice,  in  common  law 
jurisdictions,  considered  so  seriously  affected  as  to  require  cor- 
robation? 

It  can  not  properly  be  ranged  upon  the  ground  of  infamy  of  charac- 
ter, for  objections  of  that  nature  could  only  be  supported  by 
proof  of  conviction  for  an  offence,  and  judgment  of  the  court 
thereon.  The  true  ground  of  objection  to  the  evidence  of  ac- 
complices arises  from  the  obvious  interest  which  they  have,  to 
save  themselves  from  punishment  by  the  conviction  of  the 
30 
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accused  against  whom  they  appear.  Best's  Prin.  Ev.  (Gbamber* 
layne's  notes)  169;  1  Qreen.  Ev.,  Sec.  379. 
The  condition  of  aflTairs  here  in  Louisiana  is  so  radically  different 
that  the  very  grounds  upon  which  the  corroboration  is  required 
at  common  law  make  it  unnecessary  and  unreasonable  to  require 
confirmation  of  an  accomplice  in  a  prosecution  for  bribery. 

(a)  Here,  by  a  constitutional  provision,  juries  in  criminal  cttes  are 
made  the  absolute  judges  of  the  facts  in  passing  on  the  question 
of  the  defendant's  guilt  or  innocence.     Art.  168. 

(b)  By  express  statutory  provision  judges  in  criminal  trials  are  pre- 
cluded from  commenting  upon  the  evidence  of  the  accomplice. 
Revised  Statutes,  Sec.  99  L. 

(o)  Not  only  may  an  accused,  in  this  State,  be  legally  convicted 
upon  the  uncorroborated  testimony  of  the  accomplice,  bnt  here 
the  trial  judge  can  not  even  be  required  to  instruct  the  jury  to 
discredit  his  testimony  unless  corroborated  by  unimpeacbed 
evidence.  State  vs.  Russell,  33  An.  137;  State  vs.  Banks etaZi., 
^      40  An.  738. 

(d)  To  require  corroboration  is  not,  with  us,  either  a  rule  of  law  or 
practice,  and  the  judge  can  not,  properly,  influence  the  jury  in 
passing  upon  the  credibility  of  the  witness  by  suggesting  the 
necessity  of  corroboration.  Revised  Statutes,  Sec.  991;  40  An. 
738. 

(e)  The  particeps  criminis  in  cases  of  bribery  occupies  a  special  and 
anomalous  position  in  the  eyes  of  the  law.  By  the  terms  of  Art. 
174  of  the  Constitution  he  is  made  the  sole  exception  provided 
against  in  Art.  6  of  the  organic  law.  He  alone  of  all  accomplices 
can  be  compelled  to  criminate  himself,  and  he  alone  is  by  ex- 
press provisions  of  law  accorded  immunity.  Constitution,  Art. 
174;  Act  69  of  1878,  Sec.  8. 

(f)  In  prosecutions  for  bribery,  the  accomplice  has  no  motive  of  in- 
terest that  can  affect  him.  He  is  bound  to  confess  his  own  crime 
and  has  no  object  in  imputing  to  the  defendant  an  offence  not 
committed,  since  his  statement  could  not  be  self-serving.  The 
bribe-giver  is  equally  guilty  whoever  the  receiver ;  the  receiver's 
responsibility  can  not  shift  because  of  the  identity  of  the  bribe- 
giver. In  these  cases  the  only  ground  of  objection  that  can  be 
urged  against  the  credibility  of  an  accomplice  can  not  possibly 
exist. 
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The  bribe-giver  and  the  bribe -receiver,  even  in  the  same  transac- 
tion, while  both  gnilty  of  bribery,  are  so  by  distinct  acts  and 
intents  and  have  committed  separate  offences. 

They  can  not  be  joined  in  the  same  connt  of  the  indictment,  because 
they  are  not  aiders  and  abettors  in  the  same  crime. 

They  are  both  principals  in  distinct  and  separable  crimes.  The 
bribe -giver  can  not  be  either  principal  or  accessory  to  the  offence 
committed  by  the  bribe -receiver. 

In  law  they  are  not  accomplices,  because  they  are  not  co- actors  in  the 
same  crime,  and  there  is  neither  a  principal  offender  nor  a  com- 
mon criminal  intent.     Whart.  Crim.  Ev.,  Sec.  440. 

As  between  bribe -giver  and  bribe-taker  the  criminality  of  the  one  is 
not  dependent  upon  that  of  the  other.  For  convenience  sake 
these  two  distinct  criminal  acts,  having  their  promptings  in  dif- 
ferent conditions  of  mind  and  constituting  separate  offences,  are 
grouped  under  the  common  designation  of  "  bribery." 

If  Widney  was  not  an  accomplice  the  testimony  objected  to,  under  the 
peculiar  circumstances  of  the  case,  was  properly  admitted.  See 
authorities  cited  in  the  original  brief. 

In  prosecutions  for  bribery,  as  in  rape,  and  for  the  reason  that 
the  principal  fact  in  each  case  is  known  only  to  two  persons,  it 
is  proper  to  admit  the  statements  made  by  the  witness  about  the 
affair  at  and  soon  after  the  transaction,  to  corroborate  his  evi- 
dence when  questioned. 

This  is  in  accord  with  the  public  policy  of  the  State,  as  manifested 
by  Sec.  8  of  Act  60  of  1878  and  Art.  174  of  the  Constitution, 
which  were  enacted  on  account  of  the  difficulty  in  securing  con- 
victions in  bribery  cases. 

Until  Elmer  E.  Wood  ratified  the  payment  of  the  bribe  he  could  not 
be  an  accomplice,  and  was  guiliy  of  no  offence  against  the  pro- 
Jdsions  of  the  Act  78  of  1800.  The  books  were,  therefore,  mate- 
rial and  relevant  to  fix  the  status  of  Wood  and  his  relations  to 
the  case. 

Couldn't  the  books  be  used  to  establish  the  guilt  of  Widney,  and  for 
the  same  reason  were  they  not  admissible  against  Callahan, 
assuming  that  the  two  were  accomplices? 

Didn't  the  litigated  act,  if  these  men  were  accomplices,  extend  to 
the  time  of  the  guilty  participation  of  Wood  in  the  bribe-giving 
by  the  ratification  of  the  act  of  his  agent,  Widney,  in  paying  the 
money  to  Callahan?    Is  not  this  obviously  of  the  res  gestwf 
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The  counsel  for  Appellant,  in  reply  and  against  the  motion: 

Under  the  Oonstitation  and  laws  of  onr  State,  an  accomplice  io 
bribery  cases  stands  npon  the  same  ground  as  accomplices  in 
other  felonies,  except  that  he  may  be  compelled  to  testify,  etc. 

In  a  prosecution  for  receiving  a  bribe,  the  Oonstitation  makes  the 
accomplice,  who  is  the  bribe -giver,  a  compnlsory  witness.  It 
does  not  pretend  to  whitewash  him,  or  invest  him  with  either 
respectability  or  credibility. 

The  defect  in  the  evidence  of  an  accomplice  is  not  in  its  quantity^ 
bat  in  its  qaality.     Joy  on  Accomplices,  p.  9. 

Bea  gestae  consists  of  two  parts,  the  accompanying  acts  and  declara- 
tions attending  them.  The  cries  of  the  bystanders  while  the 
thing  is  being  done  are  original  and  not  hearsay  evidence,  be- 
cause they  nre  part  of  the  res  gesUe^  but  a  party  may  not  mana- 
facture  evidence  for  himself,  either  before  or  after  the  thiQg  is 
done. 

'<  What  is  said  or  done  by  participants,  under  the  immediate  spar  of 
a  transaction,  becomes  thus  part  of  the  transaction,  becaase  it  ia 
the  transaction  that  thus  speaks.  Whart.  Crim.  Ev.  (9th  Ed.) 
Sees.  262  to  270;  Rice  on  Orim.  Ev.  126;  State  vs.  Carlton,  48 
Vt.  642;  State  vs.  Estoup,  39  An.  220;  State  vs.  Moore,  38 
An.  67. 

They  must  be  without  a  suspicion  of  afterthought  or  forethought. 
Hall  vs.  State,  48  Qa.  608;  Wharf.  Crim.  Ev.,  Sec.  263. 

They  must  be  the  necessary  incidents  of  the  litigated  act.  Whart. 
Crim.  Ev.,  Sec.  263. 

The  litigated  act,  in  the  present  case,  is  the  act  of  receiving  five 
hundred  dollars  with  corrupt  intent,  etc. 

''If  the  declaration  depend  entirely  for  its  effect  upon  the  credit  of 
the  person  making  it,  it  is  inadmissible."  Rapalje  Crim.  -Pro., 
Sec.  243. 

The  entries  in  the  cash  book  and  ledger  were  made  under  the  order 
of  Mr.  Widney,  and  must  be  considered  as  his  own  entries. 
They  depend  entirely  upon  his  credit. 

Such  entries,  when  admissible  at  all,  are  admissible  only  where  they 
were  ''evidently  contemporaneous  with  the  fact."  I  Green. 
Ev.,  Sec.  118,  15th  Ed.  (See  Sees.  116,  117,  120  and  notes); 
Taylor  L.  of  Ev.,  Sees.  704,  708,  709,  710. 
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The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  The  defendant  was  convicted  of  the  crime  of  having 
received  a  bribe  within  the  meaning  of  the  bribery  statnte  of  1890, 
and  proBecates  this  appeal  from  a  sentence  to  five  years'  imprison- 
ment at  hard  labor  in  the  State  penitentiary. 

The  charge  of  the  indictment  is  that  the  defendant,  being  a  mem- 
ber of  the  Common  Council  of  the  city  of  New  Orleans,  and,  as  such, 
a  manicipal  officer  thereof,  on  the  7th  of  November,  1898,  felonionsly 
did  receive  from  one  Lyman  S.  Widney  the  sum  of  five  hundred 
dollars  as  a  bribe,  present  or  reward,  for  the  purpose  of  influencing 
him,  as  such  officer,  to  vote  and  exercise  the  power  in  him  vested, 
ftDd  t J  perform  a  duty  of  him  required  with  partiality  and  favor. 

During  the  progress  of  the  trial  quite  a  number  of  bills  of  excep- 
tion were  taken  on  the  part  of  the  defendant,  to  various  rulings  of 
the  trial  jadge,  and  to  which  we  will  give  our  attention  in  the  order 
of  their  occurrence  and  importance. 

The  first  question  in  importance,  and  to  which  the  counsel  on 
either  side  have  devoted  their  arguments  chiefly,  is  that  which  re- 
lates to  the  admission  in  evidence  of  the  check  and  stub  of  the  check 
in  the  check  book,  and  the  entries  made  by  the  book-kefeper  in  the 
cash  book  of  the  Pennsylvania  Coal  Company,  of  which  Lyman  S. 
Widney  was  agent. 

This  question  became,  in  due  course  of  proceedings,  the  subject  of 
three  bills  of  exception,  which  are  numbered  in  the  transcript,  re- 
spectively, five  (5) ,  six  (6)  and  seven  (7)  ;  all  of  which  are,  by  the 
State's  counsel,  cumulated  and  argued  in  their  brief,  collectively. 

L.  S.  Widney  being  on  the  stand  at  the  instance  of  the  State,  and 
on  cross-examination  by  the  defendant's  counsel,  the  basis  having 
been  laid  for  his  impeachment,  counsel  for  the  State  handed  to  him 
the  aforesaid  check  book,  and  asked  him  if  the  item  exhibited 
to  him  was  the  stub  entry  for  the  check  of  five  hundred  dollars 
mentioned  in  his  testimony,  as  having  been  drawn  for  the  purpose 
of  getting  the  money  that  was  paid  to  the  defendant.  To  this, 
connsel  for  the  defendant  objected,  because  the  offer  was  of  a  stub 
of  a  check  book  kept  by  Widney  himself,  and  of  which  the  defend- 
ant had  no  knowledge,  and  was  not  a  party  thereto ;  and  further, 
because  this  was  not  the  proper  subject  matter  for  re- examination. 

This  objection  having  been  overruled  by  the  court,  and  the  testi- 
mony admitted,  the  defendant  retained  the  bill  of  exceptions  No.  5. 
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The  mlinK  of  the  court  on  this  question  was  as  follows,  viz. : 

«<  I  regarded  the  check  and  stub  as  part  of  the  res  gestm,  I  make 
a  distinctioui  in  this  respect,  between  the  check  and  stub  and  the 
entries  in  the  books,  as  eight  days  had  elapsed  from  the  drawing  of 
the  check  up  to  the  entry  in  his  books,  which  was  made  November 
16,"  etc. 

On  the  further  re -examination  of  Widney,  counsel  for  the  State 
asked  him  if  he  did  not  direct  an  entry  of  the  payment  of  five  hun- 
dred dollars  on  the  books  of  the  coal  company  on  the  15th  of  No- 
vember; and  to  that  question,  and  the  answer  proposed,  defendant 
objected  that  any  entry  that  Widney  would  make,  or  cause  to  be 
made,  on  his  books  was  his  own  act. 

To  this  objection  counsel  for  the  State  replied,  that  inasmuch  as 
defendant's  counsel  had  laid  a  basis  for  the  contradiction  of  Widney, 
it  was  then  competent  for  the  State  to  corroborate  him. 

The  objection  having  been  overruled  and  the  trial  judge  having 
admitted  the  testimony,  the  defendant's  counsel  retained  the  bill  of 
exceptions  No.  6. 

As  the  ruling  of  the  court  is  the  same  on  bill  of  exceptions  No.  7, 
reference  to  it  will  be  for  the  present  deferred. 

Thereupon,  counsel  for  the  State  offered  the  entry  in  the  cash 
book  of  the  coal  company  in  evidence;  that  is  to  say,  the  entry  of 
the  15th  of  November,  1803,  which  was  referred  to  by  Widney,  a^ 
having  been  made  under  his  instructions,  \iz.:  *<  Check  marked  in 
red  ink  93,  dated  November  15.  B.  D.  Wood  &  Sons,  City  Council 
two  hundred  and  fifty  dollars,  immprovements  two  hundred  and 
fifty  dollars." 

In  the  course  of  the  interrogation  that  followed  it  was  disclosed 
that  the  writing  of  the  stub  of  the  check  was  in  the  hand  of  Widney, 
and  the  entry  in  the  cash  book  was  in  the  handwriting  of  the  book- 
keeper of  the  coal  company,  as  well  as  the  red  marks  on  the  stub. 

William  Cruzat,  book-keeper  of  the  coal  company,  was  called  as 
a  witness  for  the  State,  and  was  interrogated  with  the  view  and  for 
the  purpose  of  corroborating  Widney;  and,  in  the  course  of  his  in- 
terrogation, answered  that  the  entries  in  the  cash  book  were  made 
by  him  under  the  directions  of  Widney,  as  agent  of  the  coal  com- 
pany. Thereupon,  counsel  for  the  State  offered  in  evidence  the 
cash  book  and  ledger  of  the  coal  company,  and  the  aforesaid  entries 
therein  of  date  November  15,  1803,  to  which  the  defendant  objected 
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because  the  entries  were  made  therein  out  of  defendant's  presence 
and  without  his  knowledge ;  and  further,  because  Widney  could  not 
be  corroborated  by  his  own  books  and  by  entries  made  in  them  in 
pursuance  of  fils  instructions  and  without  the  presence  or  knowledge 
of  the  defendant. 

These  objections  having  been  overruled  and  the  testimony  sub- 
mitted, defendant's  counsel  retained  the  bill  of  exceptions  No.  7. 

Thereupon  counsel  for  the  State  proceeded  to  examine  the  witness, 
Cmzat,  with  reference  to  said  entries,  etc. 

Frcm  the  testimony  of  Widney,  as  well  as  from  the  check,  stub 
and  check  book,  it  appears  that  five  hundred  dollars  were  withdrawn 
from  bank  on  the  7th  of  November,  1893 — the  date  laid  in  the  indict- 
ment— and  paid  to  the  d.efendant  on  that  date;  and  that  the  pay- 
ment closed  the  transaction,  in  so  far  as  the  defendant  was  concerned, 
and  in  so  far  as  the  commission  of  the  crime  of  bribery  is  concerned. 

And,  from  the  testimony  of  Cruzat,  the  book-keeper  of  the  coal 
company,  as  well  as  from  the  entries  in  the  cash  book  and  ledger, 
it  appears  that  he  never  dealt  with  the  check  at  all,  nor  with  the 
stub  in  the  check  book,  otherwise  than  as  directed  by  Widney.  It 
further  appears  that  Cruzat  was,  at  the  time  the  check  was  drawn 
and  the  money  ptfid  to  t\e  defendant  by  Widney,  directed  not  to 
make  any  entry  thereof  in  the  books  of  the  coal  company  at  all,  but 
to  wait  a  few  days;  and  that  on  the  16th  of  November,  1893— eight 
days  after  the  payment  was  made  to  the  defendant,  and  the  trans- 
action closed — he  was,  by  Widney,  further  directed  to  make  the 
entry  as  it  occurs  on  the  cash  book,  and  that  he  made  same  accord- 
ing to  his  directions. 

Inasmuch  as  the  reasons  of  the  trial  judge  for  overruling  the  de- 
fendant's objections  to  the  foregoing  testimony,  and  those  appended 
to  the  aforesaid  last  two  bills  of  exception,  are  very  succinctly  stated 
we  will  incorporate  them  in  their  entirety,  and  take  the  liberty  of 
extracting  same  from  the  brief  of  counsel  for  the  State. 

They  are  as  follows,  namely: 

*'And  be  it  further  remembered  that  the  foregoing  evidence  and 
the  testimony  of  the  witness,  Lyman  S.  Widney,  a  witness  for  the 
State,  with  the  objections  and  exceptions  reserved  to  the  ruling  of 
the  court,  are  herein  set  forth  with  particularity,  and  are  taken  from 
the  stenographer's  notes  kept  and  taken  at  the  time  said  evidence 
was  given  by  the  said  witness. 
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'*ADd  now  the  defendant,  by  his  said  counsel,  tenders  this  their 
bill  of  exceptions  for  signature,  and  pray  that  the  same  be  filed  and 
made  part  of  the  record." 

Per  Curiam:  <*  I  make  part  of  this  bill  the  written  reasons  on  file 
for  admitting  the  evidence,  the  statements  of  facts  contained  there- 
in, the  testimony  of  L.  S.  Widney  and  Wm.  Cruzat,  check -book  stub 
^o.  612  of  November  7,  check  No.  512  for  five  hundred  dollars  by 
the  Pennsylvania  Ooal  Company  on  the  Louisiana  National  Bank  and 
the  entries  in  the  books  of  the  Pennsylvania  Coal  Company,  to 
which  objections  have  been  made  and  which  are  the  subjects  of  this 
bill. 

"The  entries  were  not  offered  for  the  purpose  of  corroborating 
the  testimony  of  an  accomplice  as  to  those  f3,cts  which  fix  the  goilt 
of  an  accused  by  identifying  and  connecting  him  with  the  commiB- 
sion  of  the  crime,  but  for  the  purpose  of  confirming  the  witness' 
narrative  of  facts,  as  far  as  possible,  in  all  of  its  parts  in  order  to 
sustain  his  veracity,  which  had  been  assailed  in  the  manner  stated  in 
the  written  reasons  filed  at  the  time,  and  referred  to  above  as  made 
part  hereof. 

"The  evidence  was  admitted  at  that  time  before  the  prosecntion 
closed,  in  order  to  protect  the  State  in  case  the  accused  should  sab- 
mit  his  case  without  offering  any  evidence,  after  having  assailed  the 
veracity  of  the  State's  only  witness  to  the  most  material  and  essen- 
tial fact  of  the  case.  In  such  a  contingency  should  the  cause  go  to 
the  jury  on  the  uncorroborated  testimony  of  an  accomplice,  and  the 
veracity  of  this  witness  had  been  attacked  in  such  a  way  as  to  sag- 
gest  a  slight  yet  reasonable  possibility  that  his  statements  may  be 
untrue,  this  might  create  such  a  doubt  in  the  minds  of  the  jury  aa 
would  prevent  them  from  basing  a  verdict  upon  such  testimony  and 
the  cause  of  the  State  would  be  irretrievably  crippled.  As  a  matter 
of  fact  such  a  contingency  did  arise,  as  the  defence  submitted  their 
case  without  offering  any  evidence  whatever  on  the  merits. 

"  Before  admitting  the  entries  they  were  examined  and  found  to 
contain  no  recital  which  had  even  the  semblance  of  a  tendency  to 
identify  or  connect  the  accused,  Callahan,  with  the  receipt  of  the 
money.  They  did  tend  to  confirm  Widney's  statements  as  to  the 
following  facts : 

"  First,  as  to  the  statement  that  he  withdraw  the  sum  of  five  hun- 
dred dollars  from  the  business  of  the  Pennsylvania  Coal  Company. 
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See  hlB  answers  to  qaestions  Nos.  351,  852,  370,  371,  372,  874,  375, 
450  and  471.  They  did  not  confirm  him  as  to  what  he  did  with  the 
money  after  it  was  withdrawn. 

'^Second,  as  to  Wood's  interest  in  the  transfer  of  the  privilege  and 
his  agreement  to  pay  one-half.  See  answers  to  qaestions  Nos.  48, 
52,  54,  82,  83,  84,  85,  86,  610,  620,  621. 

** Third,  that  this  agreement  was  carried  out;  that  Mr.  Widney  ad- 
vanced the  money  and  Wood  was  to  return  one -half,  and  it  was 
80  charged.  See  qaestions  and  answers  63,  61,  65,  351,  352,  364  to 
375  inclnslve,  499,  461  to  471  inclasive,  499,  82,  83,  85,  86,  619,  620, 
621.  It  did  not  confirm  him  as  to  the  manner  of  payment,  nor  the 
identity  of  the  recipient,  bat  merely  as  to  the  fact  of  payment  and 
Wood's  responsibility  for  one -half. 

'*  Fourth,  as  to  all  these  statements  and  conclasions,  from  which 
were  that  Wood  was  his  accomplice.  See  qaestions  and  answers 
Nos.  15,  29,  35  to  56  inclasive;  328  to  333  inclusive,  and  503. 

*^  Fifth,  as  to  the  fact  that  an  entry  on  the  book  had  been  made  of 
the  transaction ;  that  is,  that  the  five  hundred  dollars  had  been  ac- 
coonted  for.  See  questions  and  answers  86  to  94  inclasive,  588,  590, 
591;  that  the  entries  were  made  November  15,  as  sworn  to  by  him 
in  answer  to  question  588;  that  tbey  were  made  under  his  instruc- 
tions to  Mr.  Cruzat,  his  book-keeper,  as  sworn  to  in  answers  588,  590 
and  591.     See  also  Cruzat's  testimony,  Nos.  8738  to  93,  inclasive. 

*^  Sixth,  as  to  the  fact  that  he  was  manager  of  the  Pennsylvania  Goal 
Company,  since  he  had  the  power  to  draw  funds  from  their  business 
and  to  direct  the  book-keeper  what  entries  to  make  in  relation  to 
them,  and  under  no  obligation  to  reveal  the  facts  and  details  of  the 
transaction.  See  answers  2,  3,  5,  87 >3  to  93  inclusive,  146,  147, 149 
150,  588,  590,  591,  424.  See  also  Crazat's  testimony,  questions  and 
and  answers  7  to  16  inclusive,  38,  89,  42,  45,  46,  47 ;  see  also  Judge 
Walker's  statement  (of  counsel  for  defendant)  in  Oruzat's  testimony 
that  all  entries  were  made  under  instructions  and  directions  of  Mr. 
Widney. 

"  Seventh,  they  tended  to  confirm  his  sworn  statements  as  to  con- 
cealment of  the  transaction — concealing  the  details  from  every  one, 
even  his  book-keeper.  See  questions  and  answers  407  to  430  inclu- 
sive, 622  to  628  inclusive.  See  also  Cruzat's  testimony,  7  to  16  in- 
clusive. 

'*In  conclusion  I  regarded  those  entries  in  the  nature  of  statements 
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— written  statements  made  out  of  court  at  a  time  nnsnspicioiiB,  in 
due  coarse  of  business  and  admissible  to  show  that  they  involve  » 
condition  of  things  conforming  to  the  witness'  sworn  testimony  at 
the  trial. 

(Signed)  <<Jamb8  C.  Moisb,  Jiufpe." 

With  regard  to  the  admissibility  of  the  check  and  the  stub  as  con-' 
stituting  part  of  the  res  gestas,  we  are  of  opinion  that  the  ruling  of 
the  trial  judge  was  undoubtedly  correct.  They  were  contemporane^ 
ons  in  date  with  the  principal  transaction — that  is,  the  payment  of  the 
money  to  the  defendant— constitute  a  part  of  it  and  illustrate  it» 
character.     Hence  they  were  properly  admitted  in  evidence. 

But  with  regard  to  the  admissibility  of  the  entries  in  the  books  of 
the  coal  company,  and  the  parol  testimony  of  Widney  and  Cmzat 
in  respect  to  those  entries,  quite  a  difficult  question  arises,  because 
Widney  had  directed  those  entries  to  be  made  by  Oruzat  in  the  ab« 
sence  and  without  the  knowledge  of  the  defendant  eight  days  after 
the  transaction  was  closed. 

This  is  shown  by  the  statement  of  the  trial  judge  in  his  reasons  for 
admitting  the  testimony,  viz.:  ''Before  admitting  the  entries  they 
were  examined  and  found  to  contain  no  recital  which  had  even  the 
semblance  of  a  tendency  to  identify  or  connect  the  accused,  Calla- 
han, with  the  receipt  of  the  money. 

"They  did  tend  to  confirm  Widney's  statements  as  to  the  follow-' 
ing  facts,"  etc.  • 

It  is  therefore  evident  that  the  judge  did  not  consider  these  entries 
a  part  of  the  res  gestm.  He  did  not  put  his  ruling  on  that  ground, 
for  he  distinctly  istates  that  the  testimony  was  admitted  "  for  the 
purpose  of  confirming  the  witness'  (Widney)  narrative  of  facts  as 
far  as  possible  in  all  its  parts  in  order  to  sustain  his  veracity,  which 
had  been  assailed  in  the  manner  stated  in  the  imtten  reasons  filed  at 
the  time  and  referred  to  above  and  made  part  hereof.^*     (Our  italics. > 

He  finally  states  that  he  "regarded  these  entries  in  the  nature  of 
statements — written  statements  made  out  of  court,  at  a  time  unsus- 
picious, in  the  due  course  of  business,  and  admissible  to  show  that 
they  involve  a  condition  of  things  conforming  to  the  witness'  sworn 
testimony  at  the  trial." 

We  further  extract  from  the  brief  of  counsel  for  the  State  *'the 
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reasons  of  court  for  admitting  books  in  evidence  attached  to  bill 
No.  6" 
They  are  as  follows,  viz. : 

"  REASONS  OF  COURT  FOB  ADMTmNa  BOOKS  IN   BVIDBNCE,  ATTACHBD 

TO  BELL  NO.  6. 

**  On  Angnst  17,  1894,  on  the  trial  of  tliis  case,  the  State  sought  ta 
introdnce  in  evidence  certain  entries  made  upon  the  books  of  the 
witness,  L.  S.  Widney,  for  the  purpose,  as  announced,  of  corroborat- 
ing the  testimony  of  said  witness,  when  snch  testimony  had  not  yet 
been  assailed.  I  asked  counsel  should  not  such  evidence,  if  admissi- 
ble, be  properly  offered  in  rebuttal.  The  suggestion  involved  in  this 
qaestion  did  not  meet  with  acceptance  upon  the  part  of  counsel,  and 
he  urged  his  offer,  arguing  its  admissibility.  It  was  contended  that 
the  witness  was  an  accomplice  of  the  prisoners  and  his  testimony 
flhoold  be  corroborated.  It  was  ruled  inadmissible.  An  accomplice 
being  a  competent  witness,  if  credit  be  given  his  testimony  it  would 
require  no  confirmation  from  other  evidence.  The  rule  of  law  in 
this  State  is,  a  jury  may  convict  on  the  uncorroborated  testimony  of 
an  accomplice.  State  vs.  Cook,  20  An.  146 ;  State  vs.  Bayonne,  28 
An.  78;  State  vs.  Prudhomme,  25  An.  522;  State  vs.  Orowley,  82 
An.  782;  State  vs.  Russell,  88  An.  188;  State  vs.  Mason,  88  An.  476; 
State  vs.  Hamilton,  85  An.  1048. 

*'In  Russell's  case,  88  An.  186,  our  Supreme  Court  held  the  fol- 
lowing charge  to  the  jury  in  the  Prudhomme  case  (25  An.  522)  to  be 
correct.  *  The  jury  may  convict  on  the  uncorroborated  testimony 
of  an  accomplice ;  they  are  the  judges  of  his  credibility,  and  the  rule 
requiring  the  judges  to  charge  the  jury  that  the  testimony  of  any 
accomplice  needs  confirmation  is  a  rule  of  practice  rather  than  a 
role  of  law.'  And  they  say  further:  ^  The  rule  requiring  corrobora- 
tion is  a  rule  not  of  law,  but  of  general  and  useful  practice,  the 
application  of  which  is  for  the  discretion  of  the  judge  by  whom  the 
case  is  tried,  and  in  its  application  much  depends  on  the  nature  of 
the  offence  and  the  witness'  complicity.' 

^*  The  rule  as  to  the  character  of  corroborative  evidence  in  the 
case  of  accomplices  is  thus  laid  down  by  Russell  on  Grimes,  Vol.  III» 
p.  608,  ninth  edition : 

'' '  There  is  a  great  difference  between  confirmations  as  to  the 
circumstances  of  the  felony  and  those  which  apply  to  the  individual 
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charged;  the  former  only  proves  that  the  accomplice  was  present 
at  the  offence ;  the  latter  shows  that  the  prisoner  was  connected 
with  it.  This  distinction  oaght  always  to  be  attended  to.  Wilkes 
and  Edwards  were  charged  with  stealing  a  lamb,  and  an  accomplice 
proved  the  case  against  both  the  prisoners,  and  stated  that  they  threw 
the  skin  of  the  lamb  into  a  whirloy  hole,  the  situation  of  which  he  de- 
scribed, and  a  constable  proyisd  that  he  found  the  skin  in  the  whirley 
hole.  A  quantity  of  meat  was  found  of  a  kind  corresponding  with 
that  of  the  stolen  lamb  in  the  house  of  Edwards,  but  could  not  be 
positively  identified,  and  a  witness  proved  that  Wilkes  had  come  to 
him  to  borrow  a  pair  of  shears,  and  had  then  made  a  statement  to 
him  to  the  same  effect  as  the  evidence  of  the  accomplice.  Alderson, 
J.,  said  in  summing  up:  *<The  confirmation  of  the  accomplice  as  to 
the  commission  of  the  felony  was  no  confirmation  at  all,  because  it 
would  be  a  confirmation  as  much  as  if  the  accusation  were  against 
you  and  me,  as  it  would  be  to  those  prisoners  who  are  now  upon 
their  trial.  The  confirmation  which  I  always  require  juries  to  re- 
quire is  a  conflrmation  of  some  fact  which  goes  to  fix  the  guilt  upon 
the  particular  person  charged. ^^  '     (Italics  are  the  court's.; 

*'  ^  The  corroboration,^  says  the  same  author,  p.  602,  '  must  not 
only  connect  the  prisoner  and  the  accomplice  together,  but  must  be 
such  as  to  show  that  the  prisoner  was  engaged  in  the  transaction 
which  forms  the  subject  matter  of  the  charge  under  investigation.' 
And  after  giving  the  facts  of  the  case,  cited  Reg.  vs.  Farler,  MSS.  C. 
G.,  8  G.  and  P.  106  (34  E.  C.  L.  R.),  and  quotes  Lord  Abbinger  as 
follows : 

<<  ^  Now,  in  my  opinion,  that  corroboration  ought  to  consist  in  some 
circumstance  that  affects  the  identity  of  the  party  accused.  A  man 
who  has  been  guilty  of  a  crime  himself  will  always  be  able  to  relate 
the  facts  of  the  case,  and  if  the  confirmation  be  only  of  the  truth  of 
that  history  without  identifying  the  persons,  that  is  really  no  cor- 
roboration at  all.  See  the  many  cases  cited  in  illustration  in  Russ. 
Cr.  (9th  Ed.),  Vol.  Ill,  pp.  599  to  611  inclusive. 

''Therefore,  if  such  evidence  is  not  confirmatory  in  its  nature  it  is 
logically  irrelevant,  but  it  has  never  been  considered  sufficiently  dis- 
connected with  the  main  issue  as  to  warrant  its  exclusion  on  that 
ground. 

''  In  the  many  cases  cited,  the  evidence  went  to  the  jury  subject 
to  the  charge  of  the  court  on  its  effect,  but  in  every  instance  it  was 
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the  testimony  of  a  third  person  as  to  the  same  fact  testified  to  by 
the  accomplice,  and  not  a  prior  statement  of  the  accomplice,  oral  or 
written,  in  sabstantiation  of  his  own  testimony,  and  thns  amenable 
to  another  legal  objection  positively  justifying  its  exclnsion. 

**  Viewing  the  case  at  bar  in  the  light  of  these  principles,  proof  of 
the  fact  that  an  entry  had  been  made  in  the  books  of  Mr.  Widney  as  to 
the  withdrawal  of  five  hnndred  dollars  from  his  business  on  the  date 
stated  could  not  be  objectionable,  but  to  admit  in  evidence  the  entries 
themselves  so  that  their  recitals  would  be  proof  against  the  prisoner 
and  binding  upon  and  identifying  him  as  the  party  who  received  the 
money,  when  it  was  not  shown  that  he  was  present  when  the  entries 
were  made,  or  when  Mr.  Widney  directed  his  book-keeper  to  make 
them,  or  that  he  was  aware  that  they  were  made,  would  be  contrary 
to  the  elementary  principles  of  evidence. 

"It  would  be  competent  to  prove  the  withdrawal  of  funds  from  a 
basiness,  or  the  withdrawal  or  delivery  of  goods  from  a  stock  of 
merchandise,  or  prove  any  other  such  facts  in  the  due  course  of 
basiness,  by  such  entries,  under  certain  conditions,  but  they  are  not 
admissible  to  fix  the  identity  of  a  person  under  the  circumstances 
of  this  case  as  to  his  complicity  in  the  crime  charged. 

**  There  must  have  been  some  evidence  as  a  foundation  to  connect 
Caliahan  with  the  particular  entries  sought  to  be  introduced  in 
evidence.  This  position  appears  to  me  to  have  greater  force  when 
the  evidence  was  offered,  not  to  prove  an  independent,  substantive, 
relevant  fact  by  a  third  person  in  corroboration  of  the  accomplice's 
testimony,  but  to  corroborate  him  by  his  prior  statements  in  bis  books 
when  his  testimony  has  not  been  assailed. 

**  Since  this  ruling  the  witness  has  been  cross-examined  and 
turned  over  to  the  State  for  redirect  examination.  The  prosecution 
again  offers  the  books  in  evidence  for  the  purpose  of  substantiating 
the  witness'  testimony,  it  having  been  positively  attacked.  It 
is  claimed  the  situation  has  now  materially  changed,  since  a  basis  has 
been  laid  for  the  introduction  of  this  evidence  by  the  assault  upon 
the  witness'  veracity. 

"  On  the  cross-examination  there  was  a  very  strong  effort  made 
to  weakon  the  testimony  of  the  witness  by  the  most  searching  inter- 
rogatories. The  examiner  announced  in  open  court,  in  the  presence 
of  the  jury,  that  the  defence  intended  to  prove  that  Callahan 
was  not  present  at  Widney' s  office,  as  testified  to  by  the  latter.     In 
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other  words,  to  prove  an  alibi.  This  annonncement  qaestions  the 
trnth  of  every  fact  sworn  to  by  the  witness  in  relation  to  Callahan's 
visit  to  his  office.  He  also  laid  the  foundation  for  impeaching  the 
testimony  of  the  witness  by  propounding  the  necessary  questions 
and  summoning  a  witness  for  the  purpose  of  contradiction. 

'^  He  is,  therefore,  to  be  impeached  and  contradicted  as  to  mate- 
rial facts  in  the  case,  and  particularly  as  to  what  had  taken  place  at 
his  office  at  the  time  he  paid  Callahan,  and  under  the  circumstances 
stated.  If  this  testimony  in  support  of  the  witness  Widn^y  were  not 
admitted,  the  State  would  be  left  in  a  crippled  condition  without  an 
opportunity  of  repairing  it,  should  the  case  be  submitted.  This  was 
the  ground  for  the  ruling  in  the  case  of  State  vs.  Fruge,  44  An.  165. 

*^  An  attack  having  been  made  upon  the  veracity  of  the  prosecuting 
witness,  it  is  competent  for  the  State  to  sustain  his  statements  by 
every  corroborating  fact  coincident  with  the  history  of  the  case  as 
testified  to  by  him.  It  makes  no  difference  whether  or  not  such 
confirmation  have  a  direct  or  indirect  tendency  to  implicate  the 
prisoner  in  the  commission  of  the  crime,  it  is  relevant  in  order  to 
sustain  his  truth,  which  has  been  called  in  question ;  to  corroborate 
his  narrative  of  the  facts,  which  it  has  been  sought  to  break  down. 
I  think  this  case,  in  principle,  strictly  parallel  with  that  of  Common- 
wealth vs.  Wilson,  1  Gray,  138;  State  vs.  Boyd,  38  An.  374;  Green- 
leaf  R.  469;  Logansport  &  P.  Grove  T.  Company  vs.  Heil,  118 
Ind.  186. 

'^  In  a  prosecution  for  rape,  if  the  prosecutrix,  having  been  ad- 
mitted to  testify  that  she  made  complaint  immediately  after  the  fact, 
is  impeached  as  to  the  fact  of  this  complaint,  she  may  be  supported 
by  proving  she  has  out  of  court  narrated  the  facts  as  testified  to  by 
her  at  the  trial.     Thompson  vs.  State,  38  Ind.  89. 

<'  I  think  it  has  been  distinctly  developed  by  the  defence  that  fraud 
is  to  be  attributed  to  Widney  and  that  he  never  paid  the  sum 
charged  to  the  prisoner  at  the  bar.  If  fraud  or  improper  conduct  be 
imputed  to  the  witness,  the  supporting  evidence  will  be  admitted. 
Oreenleaf  on  Evidence  (15  Ed.),  Vol.  1,  pp.  621,  622  (note  C),  cit- 
ing Annesley  vs.  Anglesea,  17  How.  St.  Tr.  1848. 

'^  For  these  reasons  I  rule  the  evidence  admissible." 

From  the  foregoing  we  have  it  affirmed  by  the  trial  judge  that 
these  entries  were  not  offered  for  the  purpose  of  corroborating  the 
testimony  of  an  accomplice  as  to  those  facts  which  fix  the  guilt  of 
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AH  accused  by  identifying  and  connecting  him  with  the  commission  I 

of  the  crime.     That  at  a  prior  stage  of  the  trial  and  before  a  basis  | 

had  been  laid  for  Widney's  contradiction,  these  entries  had  been 
offered  on  the  part  of  the  State,  and  rejected  on  the  ground  that  to 
Admit  them  as  binding  on  the  defendant,  and  identifying  him  as  the  j 

party  who  received  the  money  when  it  was  not  shown  that  he  was 
present  when  the  entries  were  made,  <' would  be  contrary  to  the  ele- 
mentary principles  of  evidence."  That  these  entries  were  admitted 
over  objection  after  the  basis  had  been  laid  for  Widney's  impeach- 
ment for  the  purpose  of  corroborating  his  narrative  of  facts  and  to 
6ii8taio  his  veracity.  That  stnae  the  credibility  of  Widney  has  been 
Attacked  the  situation  has  materially  changed  and  the  entries  have 
become  competent  evidence,  though  inadmissible  before  it  was  at- 
tacked; and  *'  that  it  makes  no  difference  whether  or  not  such  con- 
firmation has  a  direct  or  indirect  tendency  to  implicate  the  prisoner 
in  the  commission  of  the  crime." 

That  this  affirmation  of  the  trial  judge  be  fully  enforced,  we  make 
the  following  extracts  from  the  brief  of  counsel  for  the  State. 

'*The  error  into  which  the  astute  counsel  representing  this  de- 
fendant have  fallen,  grows  out  of  the  assumption  that  the  only  cor- 
roboration of  a  witness  who  happens  to  be  an  accomplice  whica  the 
law  will  permit,  is  a  corroboration  as  to  those  parts  of  his  statement 
^xeliMtveZy,  which  tend  to  connect  the  defendant  with  the  crime 
charged. 

''Their  constant  announcement  of  the  rule  was,  that  unless  the 
testimony  offered  in  corroboration  had  the  tendency  to  prove  some 
fact  connecting  the  defendant  Wtth  the  crime  charged,  or  to  show 
any  participation  of  the  defendant  with  the  accomplice  at  any  stage 
of  the  transaction,  it  should  have  been  scrupuloasly  excluded. 

''As  written  in  the  record,  the  history  of  the  case  establishes  that 
the  very  character  of  testimony  which  was  here  objected  to  had  pre- 
viously been  offered  on  behalf  of  the  prosecution  for  the  avowed 
purpose  of  corroborating  the  accomplice,  Widney,  and  that  when 
thus  offered  it  was  unhesitatingly  rejected  by  the  court  as  inadmissi- 
ble for  that  purpose  because  it  did  not  amount  to  a  confirmation  of 
some  fact  which  tended  to  fix  upon  the  defendant  the  commission  of 
the  crime  charged  in  the  indictment. 

*  *  *  *  * 

''It  is  therefore  obvious  that  the  District  Judge  was  in  full  accord 
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with  the  defendant's  counsel  in  holding  that  the  confirmation  of  an 
accomplice  which  is  required  must  not  only  connect  the  prisoner 
and  the  accomplice  together,  but  must  be  such  as  to  show  that  the 
prisoner  was  engaged  in  the  transaction  which  forms  the  subject 
matter  of  the  charge  under  investigation. 

.''The  evidence,  however,  was  oifered  and  admitted  at  the  trial 
for  an  entirely  different  and  distinct  purpose.  It  was  not  introduced 
with  a  view  to  corroborate  the  testimony  of  an  accomplice  as  to 
some  material  fact  in  order  that  the  jury  might  be  jastified  in  con- 
victing upon  his  testimony,  but  was  offered  for  the  purpose  of  sup- 
porting those  of  his  statements  which  had  been  impeached  by  the 
opposing  counsel,  who  had  impnted  to  him  improper  motives  and  a 
recent  fabrication  of  his  account  of  the  transaction  by  showing  prior 
similar  statements  made  by  him  before  such  bias  or  motive  could 
have  Influenced  his  declarations." 

Counsel  for  the  State  then  formulate  the  following  propositions, 
and  state  their  authorities  thus : 

''  Besides  these  cases  there  are  also  others  where  the  supporting 
testimony  is  permitted  solely  because  of  the  nature  of  the  pecaliar 
circumstances  which  exist.  In  this  latter  class  of  cases  the  im- 
peached witness  is  not  sustained  by  general  evidence  of  his  good 
character  for  truth  and  veracity,  but  by  proof  that  at  a  time  not 
suspicious  he  made  a  prior  similar  statement  to  the  one,  the  truth- 
fulness of  which  has  been  assailed.  Theiefore  it  is  now  laid  down 
as  a  maxim  of  the  law  that  where  evidence  has  been  offered  tending 
to  show  bias,  improper  motive  or  recent  fabrication  on  the  part  of  a 
witness  calculated  to  account  for  the  testimony  given,  then  prior 
similar  statements,  made  before  such  bias  or  motive  could  have 
actuated  the  witness,  may  be  given  on  redirect  examination  or  in  re- 
buttals. Best's  Prin.  Ev.  633,  note  under  subhead  "Corroborating 
Statements;''  48  Cal.  85;  Thompson  vs.  State,  38  Ind.  39;  Robb  vs. 
Hackley,  23  Wend.  50;  Hayes  vs.  Cheatham,  6  Lea  (Tenn.)  1,  10; 
Stelph  vs.  Blair,  68  111.  241.  See  also  Henderson  vs.  Jones,  10  S.  and 
R.  322;  State  vs.  George,  8  Ired.  (N.  C.)  L.  324;  Dossett  vs.  Miller, 
3  Sneed,  72." 

From  the  foregoing  we  have  the  proposition  that  the  entries  in  the 
books,  made  under  the  direction  of  Widney,  an  accomplice,  were  in' 
admissible  for  the  purpose  of  corroborating  his  statements  of  fact 
fixing  the  guilt  of  the  defendant ;  but  that  when  a  basis  had  been 
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laid  by  defendant  for  his  impeachment,  they  became  admissible,  as  a 
previouB  consistent  statement,  for  the  purpose  of  sustaining  his 
veracity.  Or,  put  in  other  words,  it  is  that  laying  the  basis  for  the 
impeachment  of  an  accomplioe  constitutes  him  a  witness,  entitling 
him  to  all  the  privileges  and  immunities  of  a  witness.  That  is  to 
say,  that  an  cuioompliee  being,  in  contemplation  of  law,  a  person  un* 
worthy  of  credit,  and  whose  testimony  requires  some  conflrmatUm 
to  entitle  same  to  full  faith  and  credit,  is  relieved  from  this  disabil- 
ity the  moment  a,  further  direct  attack  upon  his  credibility  is  made; 
and  eo  instanti  he  becomes  elevated  to  the  plane  of  a  trustworthy  and 
credible  witness. 

It  would  seem  that  a  legitimate  deduction  from  that  statement 
would  lead  to  the  opposite  view.  But,  if  this  theory  be  correct,  the 
distinction  that  is  taken  between  witness  and  accomplice  would  ap- 
pear to  be  more  seeming  than  real. 

That  Widney  is  an  accomplice  of  the  defendant  appears  on  the 
face  of  the  indictment  *,  and  on  the  face  of  the  statute  under  which 
the  indictment  was  found.  Sec.  1,  Act  78  of  1890.  That  section  of 
the  statute  is  couched  in  same  phraseology  as  the  the  178d  article  of 
the  Oonstltution. 

The  trial  judge  recognized  and  treated  him  as  an  accomplice  in  his 
rolings  in  this  case. 

Vide  opinion  and  rulings  above  quoted. 

That  we  be  under  no  misapprehension  with  regard  to  the  legal 
status  of  an  accomplice  who  is  placed  upon  the  witness  stand  to 
testify  in  behalf  of  the  State,  let  us  look  into  the  authorities  on  the 
sabject,  and  see  how  they  stand. 

In  Commonwealth  vs.  Bosworth,  22  Pickering,  397,  the  Massa- 
chusetts court  stated  the  rule  thus : 

"  But  the  source  of  this  evidence  is  so  corrupt  that  it  is  always 
looked  upon  with  suspicion  and  jealousy,  and  is  deemed  unsafe  to 
rely  upon  without  confirmation." 

And  in  treating  of  what  confirmation  is  requisite  the  court  said : 

*'  We  think  the  rule  is  that  the  corroborative  evidence  must  relate 
to  some  portion  of  the  testimony  which  is  material  to  the  issue.  To 
prove  that  an  accomplice  had  told  the  truth  in  relation  to  irrelevant 
aad  immaterial  matters,  which  were  known  to  everybody,  would 
have  no  tendency  to  confirm  his  testimony  involving  the  guilt  of  the 
party  on  trial." 
31 
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That  decision  has  been  since  adhered  to  and  affirmed  in  that  court 
in  the  following  cases,  viz.:  Commonwealth  vs.  Larrabee,  99  Mass. 
418;  Commonwealth  vs.  Elliott,  110  Mass.  104;  Commonwealth  vs. 
Stone,  111  Mass.  411;  Commonwealth  vs.  Scott,  123  Mass.  222;  Oom- 
monwealth  vs.  Holmes,  127  Mass.  424. 

And  the  same  rule  has  been  adhered  to  and  followed  in  the  courts 
of  other  States.     Vide  State  vs.  Walcott,  21  Conn.  272. 

The  Georgia  court  states  the  proposition  thus : 

"  There  is  absolutely  no  evidence  corroborating  the  accomplice, 
Thurman,  in  the  sense  of  the  law.  We  decided  in  the  case  of  Childres 
vs.  State,  52  Georgia,  106,  that  the  corroborating  circumstances  mast 
be  such  as  connect  the  prisoner  in  some  way  with  the  crime.  ♦  ♦  * 
That  the  conviction  in  the  case  at  bar  is  based  solely  on  the  testi- 
mony of  Thurman.  There  are  circumstances  going  to  show  he  is 
guilty  other  than  what  he  states,  but  absolutely  none  that  the  pris- 
oners are.  ♦  *  ♦  That  (the  accomplice)  told  the  same  tale  when 
arrested  is  not  only  no  corroboration  by  any  matter  connecting  the 
prisoners  with  the  crime,  but  it  is  illegal  testimony  any  way. 

^'  It  is  strange  to  bolster  up  a  witness  by  proof  that  he  has  told  the 
same  story  before.  We  know  of  no  authority  for  such  a  practice." 
Middleton  vs.  State,  52  Ga.  527. 

The  Pennsylvania  court  states  the  rule  thus : 

''It  is  almost  the  universal  opinion  that  the  testimony  of  an  ac- 
complice should  be  corroborated  as  to  the  person  of  the  prisoner 
against  whom  he  speaks.  Some  fact  should  be  proved  by  testimony 
independent  of  the  accomplice,  which,  taken  by  itself,  leads  to  the 
inference,  not  only  that  a  crime  has  been  committed  but  that  the 
prisoner  was  implicated  in  it.  To  prove  that  the  accomplice  had 
told  the  truth  in  reference  to  irrelevant  and  immaterial  matters 
♦  *  *  would  have  no  tendency  to  confirm  his  testimony  involving 
the  guilt  of  the  party  on  trial."  Watson  vs.  Commonwealth,  95  Pa. 
424. 

The  California  court  pronounced  the  rule  thus : 

''  The  acts  of  an  accomplice  are  not  evidence  against  the  accused 
unless  they  constitute  a  part  of  the  res  gestae,  and  occur  during  the 
pendency  of  the  criminal  enterprise,  and  are  in  furtherance  of  its 
objects."  People  vs.  Moore,  45  Cal.  19;  People  vs.  Stanley,  47  Cal. 
113. 
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The  Missouri  court  quotes  with  approval  the  rule  as  announced  in 
Rex  vs.  Farlar,  8  Car.  and  P.  106,  to- wit: 

*'  It  is  a  practice  which  deserves  all  the  reverence  of  law,  that 
judges  have  uniformly  told  juries  that  they  ought  not  to  pay  any 
respect  to  the  testimony  of  an  accomplice  unless  the  accomplice  is 
corroborated  in  some  material  circumstance. 

**  Now,  in  my  opinion,  the  corroboration  ought  to  consist  of  some 
circumstance  that  affects  the  identity  of  the  accused.  A  man  who 
has  been  guilty  of  a  crime,  himself,  will  always  be  able  to  relate  the 
facts  of  the  case;  and,  if  the  confirmation  be  only  to  the  truth  of  that 
history,  without  identifying  the  persons,  that  is  really  no  corrobora- 
tion at  all."     State  vs.  Chioyk,  92  Missouri,  896. 

The  foregoing  extracts  have  been  selected  as  pertinent  to  the 
question  at  issue,  and  as  illustrative  of  the  coTisensua  of  the  best 
judicial  opinion  on  the  subject ;  and  we  also  refer  to  the  following 
decisions,  without  quoting  from  them,  as  being  equally  decisive  and 
authoritative:  People  vs.  Elliott,  6  New  York,  204;  Boyce  vs.  Peo- 
ple, 56  New  York,  645';  Armstrong  vs.  People,  70  New  York,  38; 
People  vs.  Piath,  100  New  York,  598;  Coleman  vs.  State,  44  Texas, 
109;  State  vs.  Thornton,  26  Iowa,  80;  Lamkin  vs.  State,  68  Ala- 
bama, 56 ;  Ross  vs.  State,  74  Alabama,  632. 

Nor  is  this  so  only  of  the  adjudications  of  the  other  States  of  the 
Union,  but  like  principles  are  announced  by  all  text  writers,  of 
which  we  cite  the  following,  viz. :  3  Rice  Criminal  Evidence,  Sec. 
325;  1  Greenleaf  (14th  Ed.),  Sec.  381  and  note;  1  Phillips  Evidence, 
pp.  80,  38,  112;  2  Russell  on  Crimes,  pp.  396,  966,  967,  968;  2 
Starkie  Evidence,  pp.  11,  12;  1  Roscoe's  Criminal  Evidence,  pp. 
120, 133,  155,  160;  1  Hale's  Pleas  for  the  Crown,  p.  305;  Wharton 
Criminal  Practice  (9th  Ed.),  Sees.  442,  481,  490. 

Mr.  Bishop  puts  the  proposition  thus  tersely:  ''Nor  does  the  tes- 
timony of  one  accomplice  confirm  another."  1  Bishop  Crim.  Proc, 
Sec.  1170. 

Joy,  Lord  Chief  Baron  of  the  Exchequer  of  Ireland,  says: 
"  Besides,  these  circumstances  were  deposed  to  by  the  accomplices 
themselves,  and  it  is  the  first  time  I  ever  heard  that  an  accomplice 
can  corroborate  himself  by  the  circumstances  which  he  swears  to." 
Joy's  Evidence  of  Accomplices,  86. 

Recognizing  these  established  principles,  we  held  in  a  recent  case 
that  all  the  decisions  and  authors  concur  in  the  opinion  that  the  tes- 
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timonyof  an  accomplice  can  not  be  confirmed  except  "by  evidence 
from  a  purer  source.''     State  vs.  Mason,  88  An.  476. 

That  decision  is  in  strict  keeping  with  prior  and  subsequent  opin- 
ions of  this  court.  State  vs.  Banks,  40  An.  786 ;  State  vs.  Hamilton, 
85  An.  1048;  State  vs.  Russell,  88  An.  186;  State  vs.  Prudhomme, 
26  An.  682;  State  vs.  Bayonne,  28  An.  78;  State  vs.  Oook,  20  An. 
146. 

The  trial  judge  recognized  this  rule  of  jurisprudence  when  he  re** 
jected  and  disallowed  in  evidence  the  entries  in  the  books  of  the 
coal  company,  on  the  ground  that  to  admit  them  as  binding  on  the 
defendant,  and  identifying  him  as  the  party  who  received  the  money, 
when  it  was  not  shown  that  he  was  present  when  the  entries  were 
made,  <*  would  be  contrary  to  the  elementary  principles  of  evidence." 
But  when  a  basis  had  been  laid  for  a  specific  impeachment  of  Wid- 
ney's  general  character  for  truthfulness,  the  judge  was  of  opinion — 
and  BO  ruled — ^that  the  situation  was,  on  that  account,  materially 
changed,  and  the  rejected  entries  had  become  admissible  evidence, 
"whether  or  not  such  confirmation  has  a  direct  or  indirect  tendency 
to  implicate  the  prisoner  in  the  commission  of  the  crime." 

Entertaining  this  view  he  permitted  the  entries  introduced  on  be- 
half of  the  State  for  the  purpose  of  corroborating  Widney^s  previous 
narration  of  foots  and  of  sustaining  his  veracity. 

If  this  ruling  be  correct  and  must  be  sustained  by  this  court,  it  is 
because  an  accomplice  loses  his  character  as  such,  and  becomes  a 
witness,  as  soon  as  a  basis  is  laid  for  his  impeachment. 

To  thus  hold  and  decide  would  be  equivalent  to  saying  that  a  per- 
son who  is  unworthy  of  credit,  and  whose  testimony  needs  corrobora- 
tion to  entitle  it  to  full  faith  and  credit,  is  relieved  from  that  disa- 
bility as  soon  as  further  formal  assault  is  made  upon  his  veracity, 
entitling  him  to  the  privileges  and  immunities  of  a  credible  and 
trustworthy  witness. 

We  have  been  famished  with  neither  authority  nor  precedent  for 
that  proposition;  nor  have  we  been  able,  after  most  industrious  ex- 
amination of  adjudicated  cases  and  text- books,  to  find  any  precept 
sustaining  it. 

The  only  cases  cited  by  the  trial  judge  as  sustaining  that  view  are : 
State  vs.  Boyd,  88  An.  874,  and  Commonwealth  vs.  WilsoD,  1 
Gray,  183. 

In  our  opinion  neither  of  those  cases  have  any  application  to  the 
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question  nnder  conBideration,  as  tbey  simply  state  the  rule  applica- 
ble to  ordinary  witnesses  and  make  no  reference  to  accomplices. 

In  the  case  of  State  vs.  Banks,  40  An.  786,  there  was  no  question 
of  the  impeaehment  of  either  witness  or  accomplice.  The  accom-> 
plice  had  testified  that  the  defendant  had  told  him  <*  where  he  had 
procured  the  axe  with  which  the  homicide  had  been  committed ;"  and 
another  witness  testified,  in  corroboration  of  that  statement,  that  the 
accomplice  ^^  had  shown  him  the  place  where  the  homicide  had  been 
committed  and  the  spot  where  the  body  of  the  victim  had  been  found. '^ 

The  court  properly  held  this  testimony  admissible  for  the  purpose 
of  corroborating  the  testimony  of  an  accomplice ;  but  it  was  admissi- 
ble for  the  reason  that  it  tended  directly  to  establish  the  guilt  of  the 
defendant,  and  because  it  was  the  statement  of  a  third  permmj  dis- 
connected with  the  case. 

Even  with  reference  to  the  admissibility  of  circumstantial  evidence 
to  sQstain  the  veracity  of  an  ordinary  witnese  oo  the  part  of  the  State, 
the  most  recent  opinion  of  this  court  is  adverse  to  the  theory  enter- 
tained by  the  trial  judge,  for  in  State  vs.  Ouillory,  46  An.  81,  the  fol- 
lowing occurs : 

'^  The  trial  judge  assigns  as  his  reasons  for  permitting  the  testi- 
mony to  be  introduced,  flret^  that  it  was  in  corroboration  of  the  tes- 
thnony  of  one  of  the  witnesses  for  the  State,  who  had  testified  that  he 
saw  Ambrose  Ouillory  hand  a  pistol  to  the  accused  when  the  quarrel 
began;  second,  that  the  testimony  of  said  witness  was  the  subject  of 
an  attempt,  by  the  defence,  to  impeach  and  contradict  him  on  that 
point. 

"These  reasons,"  say  the  court,  <*  are  in  our  opinion  insufficient 
to  justify  the  radical  departure  from  elementary  principles,  in  per- 
mitting hearsay  testimony  as  a  part  of  the  affirmative  evidence  on 
the  part  of  the  prosecution.  The  judge's  ruling  was  clearly  errone- 
ous, and  the  accused  is  entitled  to  relief." 

In  our  opinion  it  is  a  contradiction  in  terms  to  treat  of  the  impeach- 
ment  of  an  a,ccomplicef  in  view  of  the  fact  that  being  an  accomplice 
attaches  to  his  testimony  such  a  degree  of  suspicion  and  jealousy 
that  it  is  deemed  unsafe  for  a  jury  to  rely  upon  it  without  confirma- 
tion. The  very  object  of  impeachment  is  to  discredit  a  witness; 
and  if  the  Statement  of  a  witness  is  already  discredited,  by  reason  of 
his  being  an  accomplice,  it  would  seem  to  be  the  work  of  supereroga- 
tion to  administer  additional  testimony  looking  to  his  impeachment. 
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This  principle  was  affirmed  in  the  People  vs.  Vane,  12  Wendell, 
78,  in  which  the  New  York  court  say  that  ''  the  witness  stands  im- 
peached by  the  direct  testimony  given  by  himself,  as  in  the  present 
case.  The  witness  shows  on  his  direct  examination  that  he  was  an 
accomplice;  his  testimony  is  therefore  saspicions;  it  comes  from  a 
tainted  source,  and  may  well  be  doubted.  In  such  case  it  seems  to 
me  the  principle  applies  that  a  witness  who  has  been  impeached 
may  be  supported." 

And  Mr.  Thompson  in  his  treatise  on  trials,  in  announcing  the 
same  principle,  says:  '<  It  has  been  reasoned  that  when  thewitneBS  U 
an  accomplice  this  fact  alone  U  an  attack  upon  his  credibility j^^  etc. 
1  Thompson  on  Trials,  Sec.  649,  p.  466. 

To  the  same  effect  is  State  vs.  T witty,  2  Hawks  (N.  0.),  449,  and 
other  cases  in  that  court.  And,  inasmuch  as  testimony  corroborative 
of  the  testimony  of  an  accomplice  must  tend  to  establish  the  guilt  of 
the  accused,  it  would  seem  to  be  incompatible  with  both  the  reason 
and  spirit  of  the  rule  to  permit  the  introduction  of  any  other  char- 
acter or  species  of  testimony  to  sustain  his  general  character  for 
truthfulness,  because  of  an  effort  to  further  impeach  his  credibility. 

The  whole  question  seems  to  be  completely  covered  by  the  opinion 
in  the  Massachusetts  court,  in  Oommonwealth  vs.  Bosworth,  22 
Pickering,  897. 

In  that  case  the  testimony  of  an  accomplice  was  the  sole  reliance 
of  the  prosecution.  The  District  Attorney  sought  to  corrotwrate  his 
testimony  by  that  of  other  witnesses,  and  this  was  permitted  over 
objection  of  defendant's  counsel. 

**  For  the  purpose  of  impeaching  the  testimony  of  the  accomplice," 
says  the  report,  '*  the  defendant  introduced  a  letter  from  him,"  the 
accomplice,  '*  to  the  defendant,  in  which  he  admitted  that  his  tes- 
timony in  relation  to  this  case,  on  a  former  occasion,  was  false  *  "^  ^ 

**  The  District  Attorney,  in  order  to  corroborate  the  testimony  of 
the  accomplice  for  the  purpose  of  supporting  his  general  credit^  then 
called  sheriff  and  jailer  to  prove  that  the  situation  of  the  rooms  and 
the  arrangement  of  the  prisoners  therein  corresponded  with  the 
account  given  by  the  accomplice.  To  the  admission  of  this  evidence 
the  defendant  objected,  bat  the  court  overruled  the  objection  and 
admitted  the  evidence." 

So  that  it  is  apparent  that  that  case  presents  the  identical  question 
that  confronts  us  in  the  instant  case. 
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The  coart,  first  reciting  the  rule  that  is  announced  aupra^  to -wit: 
*^  that  the  corroborative  evidence  must  relate  to  some  portion  of  the 
testimony  which  is  material  to  the  issue,"  held  that  it  was  not  com- 
petent *'  to  prove  that  an  accomplice  had  told  the  truth  in  relation 
to  irrelevant  and  immaterial  matters,"  etc.  And  with  regard  to  the 
attempted  impeachment  and  the  efiPort  of  the  State  to  sustain  his 
veracity,  the  court  say  further: 

"  We  can  not  perceive  how  the  circumstance  that  the  witness  told 
the  troth  about  these  public  and  common  objects,  concerning  which 
be  knew  that  proof  was  at  hand,  has  any  tendency  to  confirm  the 
material  parts  of  his  testimony  involving  the  guilt  of  the  defend- 
ant." 

That  opinion  is  perfectly  conclusive  and  irresistible,  to  the  effect 
that  the  testimony  of  an  accomplice,  whose  veracity  has  been 
specially  impeached,  can  not  be  sustained  by  any  species  of  testi- 
mony that  has  no  tendency  to  confirm  the  material  parts  of  his  evi- 
dence involving  the  g^ilt  of  the  defendant. 

Nearly  fifty  years  after  that  opinion  was  announced,  it  was  again 
examined  and  affirmed  by  the  same  court  in  Commonwealth  vs. 
Holmes,  127  Mass.  424,  Mr.  Justice  Gray  being  the  organ  of  the 
conrt.  The  court  style  the  Bosworth  case  as  '<  the  leading  case  in 
this  court  on  the  subject;  "  and,  making  a  lengthy  quotation  there- 
from, they  affirm  it  on  both  propositions.  Since  that  time  the  doc- 
trine of  the  BovwQTth  case  has  stood  unquestioned,  and  has  been 
cited  as  authoritative  by  all  subsequent  text  writers. 

In  our  opinion  the  principle  on  which  the  doctrine  is  founded  is 
correct  and  fundamental,  and,  accepting  same  as  correct,  our  con- 
clnsion  is  that  the  learned  judge  of  the  trial  court  improperly  per- 
mUted  the  introduction  in  evidence  of  the  entries  in  the  books  of  the 
Pennsylvania  Coal  Company  over  the  defendant's  objection,  and  that 
thus  admitting  same  was  reversible  error. 

Having  reached  this  conclusion,  it  becomes  our  duty  to  dispose  of 
the  defendant's  motion  in  arrest  of  judgment,  which,  in  substance, 
presents  the  same  question  as  that  which  was  made  the  subject  of 
discussion  by  counsel  for  the  defendant,  and  figares  in  one  of  de- 
fendant's bills  of  exceptions — the  bill  of  exceptions  which  covers  the 
mling  of  the  court  on  this  question  being  No.  19. 

The  motion  in  arrest  of  judgment  is  couched  in  these  words: 

'*  Sixth.  Because  the  indictment  fails  to  charge  that  the  defend- 


488  8UPBEME  COURT  OF  LOUISIANA. 

State  TB.  Callahan. 

ant  was  an  officer  or  member  of  the  General  Assembly  at  the  time  it 
is  charged  he  received  the  said  som  of  five  hondred  dollars." 

As  stating  the  constmction  of  the  statute  most  favorable  to  the 
defendant,  we  have  selected  and  appended  hereto  the  paraphrase  of 
Sec.  1  of  Act  No.  78  of  1890,  which  is  drawn  in  question  by  the  mo- 
tion in  arrest,  which  \b  as  follows,  viz. : 

<<  Any  person  who  shall  directly  or  indirectly  olfer  or  give  any  sum 
of  money,  bribe,  present  or  reward  *  *  *  to  any  officer,  State, 
parochial  or  municipal,  *  *  *  or  to  any  member  or  officer 
of  the  General  Assembly  *  *  *  with  intent  to  induce  such  offi- 
cer or  member  of  the  General  Assembly  *  *  *  ^  perform  any 
duty  of  him  required  with  partiality  or  favor  *  *  *  the  person 
giving  or  offering  to  give  *  *  *  and  the  officer  or  member 
of  the  General  Assembly  so  receiving  *  *  *  any  money,  bribe, 
present  or  reward  *  «  *  with  the  intent,  or  for  the  purpose  of 
consideration  aforesaid,  shall  be  guilty  of  bribery." 

It  is  quite  true  that  the  present  indictment  is  founded  upon 
the  latter  denunciation  of  the  statute,  namely,  '*  the  officer  or  mem- 
ber of  the  General  Assembly  so  receiving  «  *  *  any  money," 
etc.,  yet  it  is  distinctly  and  immediately  connected  with  the  former 
denunciation  of  the  same  section  of  the  statute. 

''The  words  'so  receiving^  evidently  relate  back  to  the  words  of 
the  section  first  quoted  with  regard  to  the  person  who  '  shall  give 
any  sum  of  money,  bribe,  present  or  reward,'  etc. ;  and,  examining 
the  words  that  intervene,  we  find  the  enumeration  of  these  two  de- 
nunciations to  be  '  any  officer,  State,  parochial  or  municipal,  *  *  * 
or  any  member  or  officer  of  the  General  Assembly.'  " 

We  are  of  opinion  that  the  words  "  officer  or  member  of  the  Gen- 
eral Assembly"  must  be  taken  to  refer  to  all  persons  enumerated  in 
the  foregoing  portion  of  the  act — that  is  te  say,  the  State,  parish  and 
municipal  officer,  or  member  of  the  General  Assembly;  and  this 
view  is  enforced  by  the  fact  that  both  denunciations  are  contained 
in  one  single  sentence. 

The  motion  in  arrest  of  judgment  is  not  good. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jury 
and  the  judgment  and  sentence  thereon  based,  be  annulled  and  re- 
versed; and  it  is  further  ordered  and  decreed  that. the  cause  be  re- 
manded to  the  lower  court  for  a  new  trial  according  to  law  and  the 
views  herein  expressed. 
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Concurring  Opinion. 

McEnbry,  J.  The  entries  made  in  the  books  of  the  Pennsylvania 
Coal  Company,,  by  the  direction  of  the  witness  Widney,  out  of  the 
presence  of  the  accused,  and  some  seven  days  after  the  commission 
of  the  crime,  were  not  admissible  evidence  to  prove  the  guilt  of  the 
aocosed.  The  entries  in  the  books  were  distinct  collateral  facts  ir* 
relevant  to  the  issne. 

This  is  admitted  in  the  trial  judge's  statement. 

Conceding,  therefore,  that  the  witness  was  not  an  accomplice,  but 
a  disinterested  witness,  under  the  pretence  of  corroborating  his  tes- 
timohy  no  fact  could  be  stated  by  him  that  was  not  admissible  evi- 
dence against  the  accused. 

The  credit  of  a  witness  may  be  impeached  by  proof  that  he  ha» 
made  statements  out  of  court  contrary  to  what  he  has  testified  at  the 
trial.  But  it  is  only  on  such  matters  as  are  relevant  to  the  issue 
that  the  witness  can  be  contradicted.  Therefore  a  witness  can  not 
be  examined  as  to  any  distinct  collateral  fact  irrelevant  to  the  issue. 
1  Wharton  Criminal  Law,  par.  817. 

Proof  of  declarations  made  by  a  witness  out  of  court  in  corrobora- 
tion of  testimony  given  by  him  on  the  trial  is,  as  a  universal  mle^ 
inadmissible,  and  afortiorij  a  witness  can  not  be  allowed  to  corrobo- 
rate his  own  testimony  by  saying  that  he  made  the  same  statementa 
previously  to  others.  So,  too,  where  it  is  proved  that  a  witness  haa 
at  other  times  made  statements  diiTerent  from  his  testimony,  the 
party  offering  him  can  not  be  allowed  to  support  his  testimony  by 
proving  statements  at  other  times  corroborative  of  such. testimony. 

The  witness  had  sworn  that  he  had  paid  five  hundred  dollars  to 
the  defendant  to  bribe  him.  Seven  days  after  this  he  caused  to  be 
made  certain  entries  in  the  books  of  the  company  of  which  he  was 
the  agent  for  the  purpose  of  bribing  defendant,  placing  the  five 
hundred  dollars  to  the  account  of  the  city.  It  is  incomprehensible 
how  such  testimony  as  to  this  fact  of  the  entry  could  be  allowed  in 
evidence  to  corroborate  the  witness'  statement  to  the  bribery  of  de« 
fendant  by  paying  him  cash,  five  hundred  dollars. 

If  the  witness  had  voluntarily  sworn  falsely  to  matters  not  within 
the  issue  he  could  have  been  contradicted  as  to  those  matters.  1 
Wharton  Criminal  Law,  par.  818. 

But  it  is  not  pretended  in  this  case  that  the  witness  in  the  ezamina* 
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lion  in  chief  had  voluntarily  sworn  to  any  matter  not  within  the  issue 
for  which  there  was  an  attempt  to  contradict  him.  ' 

The  greatest  latitude  in  impeaching  a  witness  by  proof  of  his  hav- 
ing previously  made  statements  inconsistent  with  his  testimony  has 
gone  no*  further  than  to  allow  proof  of  other  statements  made  by  him 
in  accordance  with  his  testimony  on  the  trial.  4  Blackf.  295;  GBlackf. 
^00. 

The  witness  in  such  a  case  must  be  first  impeached,  and  there  was 
no  impeachment  of  the  witness'  testimony  on  any  fact  that  would 
justify  the  admission  of  the  evidence  as  being  in  accordance  with  his 
4iestimony  on  the  trial. 

According  to  the  statement  of  the  trial  judge  the  contradiction  of 
witness'  testimony  was  to  impeach  the  whole  of  it  ''  by  the  most 
searching  interrogatories."  Hence  the  trial  judge's  statement  is 
that  the  veracity  of  the  witness  had  been  attacked,  and  the  testi- 
mony was  admitted  to  sustain  his  veracity.  If  so  the  only  way  of 
-sustaining  it  was  by  proof  aiTecting  his  character  for  truth  and 
Teracity,  and  the  examination  must  be  confined  to  the  witness'  gen- 
eral reputation  for  truth  and  veracity.  Wharton  Criminal  Law,  par, 
^814. 

But  the  whole  controversy  in  this  case  is  narrowed  to  this :  Can 
•evidence  which  is  inadmissible  againsc  defendant  to  establish  his  guilt 
he  permitted  to  go  to  the  jury  on  the  pretence  of  sustaining  the  testi- 
jnony  of  a  witness?  The  answer  must  be  in  the  negative,  otherwise 
-no  rule  for  the  rejection  of  inadmissible  evidence  could  be  invoked 
vto  exclude  jt  from  the  consideration  of  the  jury. 

The  trial  Judge  states  that  the  entries  contained  no  recital  which  had 
^ven  the  semblance  of  a  tendency  to  identify  or  connect  the  accused  urilh 
the  receipt  of  the  money. 

He  further  states  that  the  defendant  attempted  to  prove  an  alibi 
'by  weakening  the  testimony  of  the  witness  by  the  most  searching 
iiaterrogatories,  and  thus  question  the  truth  of  every  fact  sworn  to 
•by  the  witness. 

This  statement  alone  shows  the  utter  irrelevancy  of  the  testimony 
to  the  issues  in  the  case,  and  the  necessity  for  applying  the  rules  of 
evidence  referred  to  herein. 

I  concur  in  the  decree  for  the  reasons  stated  in  this  opinion. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  491 

8tat«  vs.  Gallaban. 

CoNcuRRiNQ  Opinion. 

MiLLBB,  J.     One  proposition  presented  by  this  appeal  impressed 
me  at  the  time  of  the  oral  argument  as  of  importance  greater  than 
that  of  any  other  question  discassed.    The  conviction  was  on  testi- 
mony in  part  derived  from  book  entries,  admissible,  it  was  claimed, 
to  confirm  a  witness  who  had  testified  to  the  gailt  of  the  accused. 
The  offence,  according  to  the  testimony,  had  been  committed  on  the 
7th,  and  the  entries,  directed  by  the  witness,  made  on  the  15th  No- 
vember.    The  entries  carried  no  significance  whatever  touching  the 
accused.    They  were  debits  in  the  books  of  money  paid  for  appar- 
ently legitimate  purposes.    Their  tendency^  to  corroborate  the  wit- 
ness who  had  criminated  the  accused  was  not  readily  appreciable  if 
corroboration  implies  anything  confirmatory  of  the  testimony  of  the 
witness  in  respect  to  the  material  issue,  the  guilt  of  the  party 
charged  by  the  accusing  witness  and  convicted  on  his  testimony.     If 
not  admissible  as  corroborating  the  witness  on  the  issues,  for  which 
purpose  only,  in  my  appreciation,  the  entries  were  offered,  then  the 
condnsion  seems  inevitable,  the  conviction  was  on  illegal  evidence 
carrying  the  necessary  result  in  criminal  cases.     It  would  be,  as  it 
impressed  my  mind,  difficult  to  sustain  a  verdict  on  testimony  brought) 
forward  to  serve  one  purpose  for  which  it  was  not  competent,  but 
none  the  less  contributed  to  obtain  a  verdict  from  the  jury  against 
the  accused.    If  the  evidence  was  not  admissible  as  corroboration  in 
any  legal  sense,  then  the  conviction  had  been  secured  on  these  en- 
tries not  made  by  the  accused,  nor  to  which  he  was  in  any  way 
a  party,  but  by  the  witness,  and  by  his  direction,  placed  in  the  books 
BeTen  days  after  the  offence  is  stated  to  have  been  completed,  and 
all  connections  of  the  accused  with  the  accomplice  had  ceased. 

It  could  hardly  be  claimed,  nor  is  it  appreciated  to  be  urged,  that 
these  entries  could  be  deemed  part  of  the  rea  geatm.  Acts  and  con- 
duct accompanying  the  particular  fact  under  investigation  are 
considered  as  illustrating  its  character.  Such  acts  and  conduct  arise 
out  of  the  event,  admit  of  no  premeditation  and  carry  the  sanctity 
dne  to  them  as  concomitants  of  the  event  itself.  There  were,  as  is 
gathered  from  the  bills,  two  interviews,  perhaps  more,  of  the  ac- 
CDsed  with  the  witness.  The  last  was  begun  and  ended  on  the  7th 
November  with  the  bribe  then,  as  the  witness  testifies,  given  by  him 
to  the  accused.     It  was  seven  days  after  the  witness  gave  to  his 
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book -keeper  the  directions  ander  wliich  the  entries  were  made.  It 
is  too  manifest  to  need  the  least  discussion  the  entries  formed  no 
part  of  the  rea  geBtm.     1  Qreenleaf  on  Evidence,  Sees.  108,  110. 

The  State  contended  for  the  admissibility  of  these  entries  as 
tending  to  confirm  the  witness.  He  had  testified  to  bribing  the  accosed 
on  the  7th  November.  It  is  claimed  and  conceded  in  the  argument 
that'  the  defence  had  afterward  assailed  the  character  of  the  witness 
for  truth  by  attributing  to  him  a  design  to  misrepresent,  and  had 
avowed  the  purpose  to  discredit  him.  The  entries  offered  on  the 
direct  examination  had  been  excluded,  but  with  the  basis  claimed  to 
have  been  afterwards  furnished  they  were  again  offered  and  received 
over  the  objection  of  the  defence.  It  was  an  attempt  to  sustain 
the  statements  of  the  accomplice  as  a  witness  by  his  book  entries. 
The  rule  relied  on  by  the  State  is,  that  when  the  character  of  a  wit- 
ness is  assailed  on  cross-examination  the  party  calling  him  may  sup- 
port the  testimoty  by  proof  of  statements  by  the  witness  on  other 
occasions.  Qreenleaf  thus  sbates  it :  Statements  by  the  witness  similar 
to  what  he  has  testified  in  the  cause  are  not  admissible,  unless  a 
design  to  mlBrepresent  is  charged  on  the  witness  in  consequence  of 
his  relation  to  the  party  or  to  the  cause,  in  which  case  it  seems  it  may 
be  proper  to  show  he  made  a  similar  statement  before  that  relation 
existed.  1  Qreenleaf,  Sec.  469.  The  rule  varied  in  form  is  again 
stated  thus:  << Prior  similar  statements  may  be  given  in  evidence 
made  before  any  improper  motive  could  have  actuated  the  witness ;  in 
general,  however,  prior  consistent  statements  can  not  be  admitted." 
Best's  Principles  of  Evidence  (Ed.  1888),  633,  notes.  The  other 
text  writers  and  a  long  array  of  adjudications  state  the  rule  sub- 
stantially the  same.  Admissibility  of  such  statements  is  the  excep  - 
tion ;  prohibition  is  the  rule.  The  guarded  terms  in  which  the  rule  is 
couched  announce  the  limitations  as  to  the  time  and  the  relations  of 
the  witness  subsisting  when  the  statement  is  made.  These  entries 
were  made  seven  days  after  the  bribe  was  given.  It  is  not  under- 
stood that  the  argument  for  the  defence  against  the  admissibility  of 
the  evidence  is  based  on  the  specific  ground  of  the  time  of  the  en- 
tries, but  controverts  its  admissibility  on  any  grounds* 

The  circumstances  under  which  the  State  claims  the  admissibility 
of  the  entries  are  these :  The  witness  had  testified  to  bribing  the 
accused  on  the  7th  of  November  by  giving  him  five  hundred  dollars. 
The  defence  had  afterward  assailed  the  witness'  character,  and  with 
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the  basis  fumished  by  this  attack  on  his  character  the  State  offered 
the  entries  to  support  his  veracity.  The  defence  seems  to  concede 
the  basis  existed  for  supporting  testimony,  bat  contend  the  entries 
offered  for  that  purpose  were  forbidden  by  a  well  settled  rule  of  evi- 
dence. Whatever  the  scope  of  the  rule,  permitting  proof  of  similar 
statements  by  the  assailed  witness,  it  can  not  be  claimed  that  under 
the  guise  of  supporting  testimony  iUegal  evidence  can  be  put  before 
the  jury  to  affect  the  accused. 

The  act  under  which  the  defendant  is  indicted  makes  the  giver  as 
well  as  the  receiver  of  the  bribe  participants  in  the  offence.  We 
must  deal  with  the  witness  as  in  the  position  the  law  puts  him.  It 
ifl  settled  the  Jury  may  convict  on  the  testimony  of  an  accomplice. 
Where,  however,  the  State,  unwilling  to  rest  on  his  testimony,  seeks 
to  confirm  it,  in  my  view  an  important  rule  of  evidence,  different 
from  that  relied  on  by  the  State,  is  called  into  operation.  In  the 
argument  for  the  State  this  is  called  a  rule  of  practice.  However 
called,  it  is  founded  on  experience  of  this  species  of  testimony  and 
requires,  if  such  corroboration  is  attempted,  it  shall  be  something 
more  than  testimony  as  to  the  acts  or  conduct  of  the  accomplice  to 
be  supported.  The  confirmatory  proof  must  relate  to  the  guilt  of  the 
accused.  The  accomplice  has  already  testified  to  his  own  conduct. 
To  be  confirmed,  reason  would  suggest  that  the  corroboration  must 
refer  to  the  guilt  of  the  accused.  Oorroboration  of  the  acts  of  the 
accomplice  is  not  in  any  sense  corroboration  of  the  crime  of  the 
party  charged.  Mr.  Oreenleaf  states  there  is  some  disagreement  as 
to  the  nature  and  extent  of  the  corroboration  required,  some  have 
deemed  it  sufficient  if  the  accomplice  is  confirmed  in  any  material 
part  of  the  case ;  others  have  required  evidence  of  the  corpus  delicti 
only,  and  yet  others  who  thought  it  essential  there  should  be  cor- 
roborating proof  that  the  prisoner  participated  in  the  offence,  and 
when  several  are  tried  the  confirmation  is  required  as  to  all ;  the  con- 
firmation of  the  witness,  the  text  adds,  is  no  confirmation  at  all,  as 
it  respects  the  prisoner.  It  is  manifest  the  proof  offered  here  solely 
as  corroboratory  testimony  meets  no  test  prescribed  by  Oreenleaf. 
He  cites  approvingly  the  rule  of  the  Supreme  Court  of  Massachu- 
setts, that  the  confirmatory  testimony  m  ust  relate  to  a  material  part 
of  the  case.  The  decisions  of  that  court  have  always  been  of  high 
repute.  The  earlier  decision  was  given  when  its  Ohief  Justice  was  a 
great  jurist  and  the  associates  stood  high  in  the  appreciation  of  bench 
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and  bar.  The  later  decision  was  pronoanced  by  Justice  Qray,  now 
of  the  Supreme  Court  of  the  United  States.  State  vs.  Holmes,  127 
Mass.  Rep.  424. 

These  decisions  carry  not  only  their  intrinsic  force,  but  have 
been  adopted  as  the  expositions  of  the  law  by  Greenleaf,  the  lead- 
ing text -book  on  this  branch  of  the  law,  as  well  as  by  the  later 
writers.  Rice  on  Evidence.  The  Massachusetts  case  puts  the  ques- 
tion: what  is  corroboration,  and  answers  it.  It  must  relate  to  the 
guilt  of  the  accused.  To  prove  the  accomplice  has  told  the  truth  as 
to  irrelevant  and  immaterial  matters  known  to  everybody  would 
have  no  tendency  to  confirm  his  testimony  involving  the  guilt  of  the 
party  on  trial.  If  this  were  the  case  every  witness  could  always 
furnish  materials  for  the  corroboration  of  his  own  testimony.  If  he 
could  state  '*  where  he  was  bom,"  and  the  decision  goes  on  to  enu- 
merate other  unimportant  points,  he  might  easily  get  confirmation  of 
all  these  particulars.  But  these  circumstances  having  no  necessary 
connection  with  the  guilt  of  the  accused,  proof  of  the  correctness  of 
the  statements  in  respect  to  them  would  not  conduce  to  prove  the 
statement  of  the  guilt  of  the  defendant.  There  is  no  substantial 
difference  developed  by  the  authorities  on  the  principle  so  well 
stated  by  the  Massachusetts  court.  The  decision  in  the  first  case 
was  years  ago,  and  in  the  later  decision.  Justice  Qray  being  the  organ, 
the  rule  as  to  the  corroborative  testimony  of  an  accomplice  was 
afiQrmed  in  the  strongest  language,  as  laid  down  in  the  earlier 
case.  The  adjudications  of  other  courts,  notably  of  Pennsylvania 
and  Qeorgia,  are  to  the  same  effect.  In  the  last  case  of  the 
Massachusetts  court  the  prisoner,  ihdicted  for  arson,  was  con- 
victed on  the  testimony  of  an  accomplice.  He  was  confirmed  in 
various  particulars  of  his  conduct  to  which  he  had  testified  on  the 
stand.  Thus  he  had  testified  that  on  the  night  of  the  crime  he  had 
walked  around  town,  gone  to  a  lecture,  met  with  companions,  leav- 
ing them,  bad  approached  the  barn,  and  saw  the  accused  with  burn- 
ing straw  in  his  hands  who  admitted  he  had  fired  the  barn ;  that  he 
then  went  away,  reached  his  father's  home  about  midnight  and 
went  to  bed.  The  witness  further  testified  that  later  the  accused 
gave  him  some  bank  bills  as  he  had  promised.  The  accomplice  was 
confirmed  by  the  testimony  of  others  on  all  the  points  of  his  testi- 
mony, except  as  to  the  material  issue,  the  guilt  of  the  prisoner — that 

to  say,  by  other  testimony  he  was  confirmed  in  his  statements  as 
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to  his  walk,  his  visit  to  the  lecture  room,  the  company  he  met,  the 
time  he  went  to  hed  and  finally  that  he  had  been  seen  with  bills  in 
his  hands,  like  those  to  which  he  testified.  It  will  be  perceived  that 
none  of  the  corroborating  testimony  touched  thegailtof  the  prisoner. 
All  was  admitted  over  the  objection  of  the  defence.  The  parallel 
between  that  and  the  instant  case  is  obvious.  Here,  the  corrobo- 
rating testimony  relates  only  to  the  conduct  of  the  accomplice.  It 
confirms  him  in  these  particulars  to  which  he  testified,  that  he  gave 
directions  to  his  book-keeper  to  enter  on  the  books  the  amount  of 
the  bribe,  and  the  entries  were  made.  The  corroboration  does  not, 
in  the  faintest  degree,  bear  on  the  guilt  of  the  accused.  In  the 
Massachusetts  case,  decided  by  Justice  Qray,  the  proof  was  deemed 
inadmissible  as  irrelevant  and  incompetent,  the  court  holding  that  no 
evidence  can  be  legally  admitted  as  competent  for  corroboration 
of  the  accomplice  that  does  not  confirm  the  testimony  on  a 
point  material  to  the  issue  in  the  sense  it  tends  to  prove 
the  guilt  of  the  accused.  As  we  appreciate  the  argument  of 
the  State  on  this  point,  the  reliance  is  solely  on  the  right 
of  the  party  calling  the  witness  to  support  his  credit 
by  proof  of  similar  statements  on  other  occasions,  and  hence  the 
State  cites  Roscoe,  Starkie  and  a  large  array  of  decisions.  There  is 
no  controversy  here  as  to  the  right  to  sustain  a  witness  by  proof  of 
similar  statements  in  those  cases  where  the  rule  applies.  Nor  is 
there  any  contention  that  a  basis  for  such  supporting  testimony  is 
afforded  by  questions  on  cross-examination,  or  other  modes  denoting 
the  purpose  to  discredit  the  witness.  To  this  supposed  contention 
mnch  of  the  argument  of  the  State  has  been  directed.  The  real 
issne  is,  whether  any  corroborative  testimony  is  competent  to  sus- 
tain an  accomplice  that  does  no^  confirm  his  testimony  as  to  the- 
gnilt  of  the  prisoner.  It  is  the  question  as  to  the  corroboration  re- 
qnired  in  the  case  of  the  accomplice  we  have  to  deal  with  here,  and 
Lot  the  other  issue  to  which  the  argument  and  aathorities  of  the 
State  have  been  largely  directed — i.  e.,  the  general  rule  that  an  as- 
Bailed  witness  may  be  supported  by  proof  of  his  similar  statementa 
on  other  occasions.  It  is  stated  in  the  bills  that  the  entries  ar» 
offered  for  corroboration,  not  of  the  facts  that  fix  guilt  on  the  ac- 
cused, but  to  confirm  the  witness'  narrative  as  far  as  possible,  and 
to  snstain  his  veracity.  The  only  tendency  of  the  entries  is  to  show 
the  accomplice  told  the  truth  in  respect  to  directing  the  entries,  and 
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that  they  were  made.    To  that  extent  they  sastain  his  veracity  and 
no  further.    It  is  conceded  they  have  not  the  remotest  tendency  to 
fix  the  gnilt  of  the  accnsed.    If  Justice  Gray's  exposition  of  the  law 
is  correct,  surely  the  evidence  falls  within  the  prohibition  he  so 
clearly  announces.    He  was  dealing  with  corroborating  testimony  as 
to  facts  stated  by  the  witness,  not  pertaining  to  the  gnilt  of  the 
prisoner.    Here  the  court  is  dealing  wiith  corroboratory  evidence  of 
facts  testified  to  by  the  witness  but  not  bearing  on  the  guilt  of  the 
accused.    Justice  Gray  held  that  no  such  testimony  could  be  ad- 
mitted to  corroborate  an  accomplice.    It  was  incompetent  and  irrele- 
vant, in  his  view,  unless  it  tended  to  prove  the  gnilt  of  the  accused. 
It  must  appear  that  to  hold  these  entries  competent  evidence,  we 
must  determine  that  the  construction  of  the  law  by  these  two  decis- 
ions of  the  highest  court  of  Massachusetts  is  erroneous ;  there  must 
also  be  denied  to  the  text  writers  the  authority  accustomed  to  be 
paid  to  them.     At  an  early  period  our  Legislature  declared  that  the 
forms  of  proceeding  and  rules  of  evidence  in  criminal  cases  should 
be  according  to  the  common  law.     For  more  than  ninety  years  our 
courts  have  been  guided  by  that  system,  and  the  judicial  expositions 
of  its  principles  and  of  its  rules  of  evidence  in  criminal  cases.     See 
act  of  1806,  now  Sec.  076,  R.  S.;  State  vs.  McOoy,  8  Rob.  646;  State 
vs.  Lacombe,  12  An.  196.     A  fhle  of  evidence  in  criminal  proceed- 
ings observed  in  the  common  law  courts,  that  testimony  offered 
to  support  an  accomplice  is  not  competent,  that  confirms  only  as  to 
facts  not  touching  the  guilt  of  the  prisoner,  is  commended  by  a  force 
of  reason  and  authority  that  the  legal  mind  finds  difficult  to  resist. 
The  sequence  of  the  introduction  of  improper  evidence  against 
the  accused  is  apparent.    The    testimony  offered   to  corroborate 
proving  nothing  in  respect  to  the  guilt  of  the  accused,  advances  in 
no  respect  the  solution  of  the  issue  of  guilt.    Under  the  guise  of 
corroboration  it  serves  to  put  before  the  jury  incompetent  evidence 
to  affect  the  prisoner.    That  effect  was  the  precise  question  deter- 
mined in    the    Massachusetts    cases,  thus    stated  in   the  clearest 
language  by  the  learned  judge  in  the  last  case.   Determining  that  no 
evidence  can  be  admitted  as  competent  for  corroboration  that  does 
not  tend  to  prove  the  guilt  of  the  accused,  the  result  is  as  he  states 
it,  that  if  any  evidence  is  admitted  by  way  of  corroborating  the  ac- 
complice, so  as  to  make  it  safe  for  the  jury  to  convict,  which  is  not 
legally  entitled  to  that  effect,  it  is  a  subject  of  exception  and  a 
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ground  for  a  new  trial.    That  mnst  be  the  result  here  or  the  rale  of 
law  disregarded. 

The  admission  of  illegal  evidence  in  a  civil  case  is  comparatively 
unimportant.  The  judge  disregards  the  incompetent  evidence,  and 
the  judgment  is  based  on  that  which  is  legal.  But  in  a  criminal  case 
the  judge  has  no  such  function.  It  is  for  the  jury  to  convict,  and  is 
presumed  to  act  on  all  the  evidence  submitted.  It  is  impossible  to 
determine  what  influence  has  been  exerted  on  their  minds  by  illegal 
evidence,  and  it  is  the  right  of  the  accused  to  be  tried  on  legal  evi- 
dence alone.  If  that  right  has  been  invaded  there  has  not  been  the 
fab  trial  guaranteed  to  all  by  the  Constitution  and  laws.  Hence 
this  court  is  powerless  to  accept  any  suggestion,  even  if  it  were 
made,  that  without  the  improper  evidence  there  was  enough  to  con- 
Yict.cTo  this  effect  is  the  uniform  current  of  all  authority  well 
epitomized  thus :  The  admission  of  illegal  evidence  can  not  be  dis- 
regarded on  the  ground  that  the  other  evidence  in  the  cause  was 
Bofflcient  to  convict.  The  conviction  must  be  by  legal  evidence 
only.  And  again  thus:  The  court  can  not  look  into  the  whole  case 
to  determine  whether  or  not  there  is  other  testimony  sufficient  to 
establish  the  defendant' 4  guilt.  To  do  so  would  be,  in  effect,  to  set 
aside  the  verdict  of  the  jury,  and  to  form  conclusions  for  ourselves 
.  from  the  evidence.  The  defendant  is  entitled  to  the  verdict  of  a 
jury  upon  competent  testimony  alone. 

The  rules  of  evidence  are  for  all  time  and  for  all  men.  They  tend 
to  secure  the  conviction  and  punishment  of  the  guilty.  They  have 
the  no  less  important  function  of  guarding  the  rights  of  the  inno- 
cent who  may  be  accused  of  crime.  It  is  bad  if  the  guilty  some- 
times escape.  It  would  be  worse  if  criminal  trials  were  conducted 
without  regard  to  those  rules  the  wisdom  of  the  law  has  provided 
for  the  guidance  of  courts. 

The  new  trial  being  inevitable,  it  is  proper  to  state  that,  in  my 
opinion,  the  act  of  1890  is  applicable  to  the  offence  charged.     The 
accused  can  be  tried  again  on  that  indictment,  and  this  opinion 
Bimply  indicates  the  illegal  evidence  to  be  excluded. 
I  concur  in  the  decree. 
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DlBBENTING  OPINION 
REGAKDING  THE    INTERRUPTION  OF    COUNSEL. 

Bebauz,  J.  The  trial  court  certifles  that  it  had  decided  that  Act 
No.  78  of  1890  applied  if  the  defendant  was  sn^lty  of  having  received 
a  bribe. 

The  court's  statement  in  the  bill  of  exceptions  is  sustained  by  the 
record. 

An  indictment  against  the  defendant  for  the  oflence  charged  had 
been  quashed  on  the  ground  that  the  act  of  1890  applied.  In  the  case 
at  bar  a  demurrer  on  the  ground  that  the  defendant  was  not  bound 
to  answer  had  been  filed  and  overruled. 

The  court  had  in  these  proceedings  laid  down  its  interpretation  of 
the  act  in  question. 

The  opinion  of  counsel  regarding  the  law  differed  from  the  mlin^^ 
of  the  court.  One  of  the  counsel,  addressing  the  jury,  read  Art. 
168  of  the  Constitution;  and  continuing  his  argument  referred  to 
the  act  of  1890,  and  stated  to  the  jury  that  as  to  the  receiver  of  a 
bribe,  the  statute  is  plain,  that  the  only  persons  contemplated,  were 
the  ofiQcers  and  members  of  the  General  Assembly,  and  counsel 
was  interrupted  at  this  point  by  the  court,  and  was  informed  that,  if 
he  intended  to  question  the  applicability  of  the  statute,  he  would  not 
be  permitted. 

We  have  seen  that  the  court  had  previously  ruled. 

If  the  trial  court  is  subjected  to  a  review  of  its  ruling  before  the 
jury,  and  to  an  appeal  to  them  for  their  reversal  of  the  ruling  by 
their  verdict,  it  wDl  be  subversive  of  the  respect  due  to  that  tribunal. 

The  jury  should  have  confidence  in  the  ability  of  the  trial  judge  to 
properly  interpret  the  law,  and  the  judge  should  feel  confident  of 
the  desire  of  the  jury  to  discharge  their  duty.  That  confidence  will 
be  shaken  if  an  appeal  be  allowed  from  the  court  to  the  jury.  We 
have  found  no  decision  favorable  to  such  an  appeal  (either  English 
or  American) ,  to  which  attention  has  been  called. 

The  case  of  the  Dean  of  St.  Asoph,  made  illustrious  by  the  address 
of  Erskine,  the  greatest  advocate  and  forensic  orator  of  his  age,  is 
cited  by  defendant's  counsel. 

The  position  of  the  defence  has  no  support  in  this  case,  as  will  ap- 
pear by  a  brief  review. 

The    dean,   one  of   a  great,  many  respectable    gentlemen,   im- 
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pressed  by  the  danger  to  the  public  credit  occasioned  by  long  war, 
and,  oppressed  by  grievous  taxes,  published  a  suggestive  and 
guarded  dialogue  between  a  farmer  and  scholar,  in  which  the  scholar, 
meaning  to  illustrate  the  great  principle  of  good  government,  asked 
the  farmer  a  number  of  suggestive  questions,  which  the  public  pros- 
ecutor charged  were  seditious  and  conceived  to  excite  disloyalty  and 
disaifection. 

The  dean  was  brought  to  trial  as  one  of  the  principal  offenders. 
In  defending  him,  Erskine  argued  against  the  restraint  placed  on  the 
jury  by  the  court. 

The  juries,  at  the  time,  in  all  cases  of  alleged  libel  and  treason,  were 
confined  to  a  finding  of  the  fact  of  publication  as  charged. 

They  were  not  permitted  to  determine  whether  it  was  or  not  a 
libel  or  sedition. 

Erskine  contended  that  it  was  a  question  of  libel  or  no  libel,  sedi- 
tion or  no  sedition,  and  not  a  question  exclusively  of  publication, 
and  that  the  jury  should  exercise  jurisdiction  over  the  whole  charge. 
His  address  paved  the  way  for  greater  rights  to  juries  in  the  admin- 
istration of  criminal  justice. 

He,  with  great  clearness,  admits  that  an  accused  can  not  claim  be- 
fore the  jury  the  protection  of  a  deficient  indictment.  But  he  claimed 
that  the  jury  should  exercise  jurisdiction  over  the  whole  charge  in 
finding  a  verdict. 

The  Constitution  of  1879,  of  this  State,  has  applied  the  principle 
for  which  he  contended  by  ordaining  that  the  jury  shall  be  the  judges 
of  the  law  and  the  facts  after  the  charge^  and  not  of  questions  of  law 
arising  during  the  trial  and  necessarily  decided  before  che  case  goes 
to  the  jury. 

A  text  writer,  referred  to  by  defendant's  counsel  in  this  case,  said 
that  at  the  time  of  the  foundation  of  the  English  colonies  in  this 
country  there  was  a  very  strong  feeling  against  arbitrary  power,  as 
the  colonies  had  painful  recollections  of  the  abuse  of  judicial  power 
in  the  mother  country,  and  therefore  it  was  natural  that  they  should 
seek  to  enlarge  the  power  of  the  jury  and  diminish  that  of  the  judge. 
Hence  the  doctrine  that  the  jury  could  take  away  the  law  into  their 
hands  without  regard  to  the  judge's  charge,  popular  before  and  at 
the  time  of  the  revolution. 

Even  if  the  preponderance  of  judicial  authority  was  not,  in  this  coun- 
try, as  it  is,  in  favor  of  the  doctrine  that  the  jury  should  take  the  law 
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from  the  court  and  apply  it  to  the  evidence  nnder  its  direction, 
under  the  doctrine  popular  before  and  at  the  time  of  the  reyolutioii, 
regarding  the  rights  of  juries,  an  appellate  court  will  find  no  authority 
to  grant  a  new  trial  and  remaud  a  case  to  enable  the  defence  to 
argue  a  proposition  not  founded  in  law.  The  avowed  purpose  of  the 
defendant  was  to  argue  a  proposition  that  the  trial  court  had  decided 
illegal,  and  the  ruling  is  affirmed  by  this  court. 

What  useful  purpose  would  be  served  in  thus  remanding  the  case 
as  applied  for?  Surely  not  to  enable  the  jury  to  reach  a  different 
conclusion' in  regard  to  the  act  of  1890  relative  to  bribes. 

The  facts  which  form  the  basis  of  the  third  and  fourth  bills  of  ex- 
ceptions are: 

That  to  the  witness,  Wldney,  the  District  Attorney  propounded 
questions  as  to  who  furnished  the  amount  of  the  alleged  bribe. 

The  objection  was  that  the  evidence  was  not  admissible  for  the 
reason  that  conversations  between  third  persons  tending  to  implicate 
the  defendant,  bot  not  had  in  his  presence,  is  irrelevant. 

There  were  three  parties  to  the  agreement  regarding  the  alleged 
bribe — Widney,  Wood  and  Callahan. 

In  compliance  with  the  agreement  entered  into  by  these  parties, 
in  person,  the  witness  testifies  he  paid  the  amount.  Wood  was  not 
a  third  person  to  the  agreement.  He  and  Widney  had  interviews 
with  the  defendant,  and  acted  concurrently  in  the  matter  of  securing 
a  privilege  from  the  council  through  the  defendant. 

Moreover,  the  judge  certifies  that  the  fact  sought  to  be  elicited  by 
the  question  objected  to  had  gone  to  the  jury  when  the  objection 
was  made  in  answer  to  questions  previously  propounded. 

The  admissibility  of  testimony  can  not  be  determined  if  the  com- 
plaint is  first  made  when  the  statement  of  a  witness  is  reiterated. 
State  vs.  Holmes,  40  An.  170:  State  vs.  Donelon,  45  An.  755. 

PABT  OF  THB   RBS  OESTiE. 

Question  also  arose  regarding  the  admissibility  of  the  <*  stub''  to 
identify  the  check,  cash  book  and  ledger. 

With  reference  to  the  first,  the  trial  judge  certifies  that  over  the 
objections  of  counsel  for  defendant  he  ruled  that  the  stub  of  a  check 
drawn  to  bearer  for  five  hundred  dollars,  and  dated  November  7, 
1898,  with  pencil  mark  "  ent.  15  "  written  across,  was  admissible  as 
part  of  the  res  gestae;  to  the  ruling,  counsel  for  the  defendant  ex- 
cepted. 
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It  was  a  contemporaneous  entry  with  the  alleged  bribe  and  part 
of  the  transaction.  It  was  immediately  incident  to  the  principal 
act;  part  of  the  direct  concomitant  or  conditions  of  the  act. 
Wharton,  Criminal  Evidence  (9th  Ed.),  par.  266. 

The  following  is  from  Thompson  on  Trills,  466,  and  has  some 
bearing:  ''And  where  an  accomplice  testifies  that  he  had  paid  a 
bribe  to  the  defendant  (on  trial  for  bribery)  by  giving  to  the  de- 
fendant a  check  upon  a  certain  bank,  payable  to  cash  or  bearer, 
which  had  afterward  been  returned  by  said  bank  to  the  witness,  it 
was  competent  for  the  Stats,  in  corroboration,  to  show  by  the  books 
and  business  memoranda  of  the  bank  a  credit  to  the  defendant  for  a 
like  amount^  deposited  by  check  two  days  after  the  alleged 
bribery." 

STUB  AND  BNTBY  IN  BOOK  ARE   GLOSBLY  BBLATBD. 

This  evidence  being  admissible,  and  the  stub  admitted  being 
identified  on  its  face  with  the  entries  in  the  books,  to  which  the 
most  serious  objections  are  made,  it  does  not  seem  that  entries  thus 
identified  are  inadmissible,  as  they  are  part  of  one  act;  that  the  law 
supporting  the  admissibility  of  the  stub  goes  far  toward  Justifying 
the  admissibility  of  the  entries  in  the  cash  book  and  ledger.  They 
are  intimately  connected,  and  among  business  men  the  existence  of 
check  and  stub  suggest  proper  entry  in  cash  book  and  ledger. 

In  the  lower  court  a  distinction  was  made  between  -the  check  and 
stub  and  the  entries  in  the  books.  The  latter,  the  entries,  were 
finally  admitted. 

The  prosecuting  officers  state  that  the  entries  in  the  books  of  the 
Penntiylvania  Goal  Company  were  not  oiTered  for  the  purpose  of 
corroborating  the  testimony  of  an  accomplice  as  to  those  facts  which 
fix  the  guilt  of  the  accused,  but  for  the  purpose  of  sustaining  his 
veracity. 

On  the  part  of  the  defence  it  is  urged  that  the  evidence  was  ad- 
mitted to  corroborate  an  accomplice.  The  court  certifies  that  the 
evidence  was  not  admitted  for  the  purpose  of  corroborating  the  tes- 
timony of  an  accomplice,  as  contended  by  the  defendant;  that  on 
the  cross-examination  of  the  witness,  Widney,  there  was  an  attack 
made  upon  his  veracity,  and  that  the  defendant  had  laid  the  founda- 
tion for  impeaching  his  testimony,  by  propounding  questions  to  that 
end ;  that  without  the  testimony  the  State  would  have  been  left  in  a 
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crippljBd  condition  without  an  opportunity  of  repairing  the  effect  of 
the  attack  upon  the  veracity  of  the  witness.  That  the  avpwed  par- 
pose  of  the  cross-examination  of  the  witness  had  been  to  show  that 
his  statement,  with  reference  to  the  alleged  bribe,  was  a  fabrication 
of  recent  date,  and  that  witness'  statement  subsequent  to  the  15th  of 
November  (the  date  of  the  entries  in  the  books)  would  establish  the 
fabrication.  The  principle  is  well  settled  that  if  evidence  had  been 
offered  to  show  bias,  improper  motive  or  recent  fabrication  on  the 
part  of  a  witness,  previous  account  given  at  a  time  unsuspicious,  is 
admissible  on  a  redirect  examination.  Best's  Principles  of  Evidence. 

In  People  vs.  Vane,  12  Wendell,  79,  it  was  decided  that  the  rule 
applies  to  an  accomplice:  <<The  witness  shows  on  his  direct  ex- 
amination that  he  was  an  accomplice;  his  testimony  is  therefore 
suspicious ;  it  comes  from  a  tainted  source  and  may  well  be  doubted. 
In  such  a  case  it  seems  to  me  the  principle  applies,  that  a  witness 
who  is  impeached  may  be  supported.  *  *  '^  The  rule  is  laid  down 
by  Macauley,  that  what  a  witness  has  been  heard  to  say  at  another 
time  may  be  given  in  evidence  either  to  invalidate  or  confirm  the 
testimony  which  he  gives  in  court." 

In  Commonwealth  vs.  Scott,  128  Mass.  222-238,  referring  to 
Commonwealth  vs.  Bosworth,  22  Pick.  897,  it  is  said:  ''In  that  case 
(Bosworth),  that  the  evidence  in  corroboration  of  the  accomplice 
was  admissible."  See  also  State  of  Kansas  vs.  Emma  Hendricks, 
32  Kansas,  669-663. 

From  Bishop  C.  P.  1170  we  quote:  **Not  inconsistently  with 
these  views  it  is  permissible  also  to  submit  to  the  consideration  of 
the  jury  evidence  tending  to  show  the  accomplice's  probable 
credibility,  in  his  narrative,  though  coming  short  of  the  required 
confirmation." 

That  rule  is  approvingly  referred  to  in  State  vs.  Banks  et  ai.,  40 
An.  739,  in  deciding  a  point  similar  in  some  respects.  The  evidence 
was  not  admissibile  for  the  purpose  of  corroborating  the  testimony 
of  an  accomplice. 

It  was  admissible  to  prove  the  fact,  the  entry  in  the  employer's 
books,  in  regard  to  which  he  was  impeached  on  cross-examination. 

At  the  time  the  entries  were  made  it  was  not  self-serving,  but  it 
was  the  reverse,  self- harming,  evidence  of  an  agreement  reprobated 
and  denounced  by  law.  The  State  attempted  to  sustain  his  testi* 
mony,  assailed,   by  offering  book  entries  to  establish  that  he  had 
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withdrawn  the  amoant  from  the  bnsine  ss  in  his  charge  as  agent.  The 
fact  had  been  previooaly  proved  by  the  <<  Btnb  book,"  identified  with 
the  entries.  The  former,  the  ''  stub  book,"  was  legal  evidence  it  is 
now  decided. 

Rapalje,  in  his  treatise  on  the  '^Law  of  Witnesses,"  p.  252,  un- 
der the  head,  ^^  Gross  examination  of  Accomplices,"  explains  that 
the  chapter  regarding  witnesses  applies  equally  to  accomplices,  ex- 
cept '^that  the  latitude  of  cross-examination  is  especially  extended 
where  the  witness  is  an  accomplice,  in  allowing  questions  having  a 
tendency  to  shake  his  credit  by  injuring  his  character  or  to  prove  his 
accuracy  or  veracity ;  and  in  such  matters  much  is  left  to  the  enlight- 
ened discretion  of  the  court  trying  the  cause,  and  its  action  will 
not  be  reversed ;  unless  such  discretion  appear  to  have  been  abused ; " 
and  when  this  cross-examination  ^^  tends  to  create  a  distrust  of  his  in- 
tegrity, fidelity  or  truth,  it  was  held  competent  for  the  adverse  party 
to  ask  the  witness  an  explanation  which  might  show  the  consistency 
of  such  facts  with  his  integrity,  fidelity  and  truth,  although  circum- 
stances might  thus  be  proved  which  were  foreign  to  the  principal 
issue,  and  which,  but  for  such  previous  examination,  would  not  have 
been  permitted  to  be  proved." 

No  one  denies  that  the  object  of  the  law  of  evidence  is  the  die  - 
covery  of  truth  under  systematic  methods. 

It  should  also  be  copceded,  for  it  is  the  law,  that  a  witness  may 
be  sustained,  whether  impeached  on  cross-examination  or  by  ex- 
amining other  witnesses  in  rebuttal. 

This  being  the  rule,  let  us  assume,  for  illustration,  that  the  amount 
was  $10,000  instead  of  $500,  and  that  the  defence  had  produced 
evidence  in  rebuttal  in  proof  of  the  utter  impossibility  of  the  witness 
having  given  that  amount  for  reasons  stated  by  the  impeaching 
witnesses. 

Evidence,  under  the  circumstances,  is  admissible  only  to  sustain 
the  witness  in  the  statement  that  the  employer's  cash  furnished  the 
amotmt,  as  shown  by  stab,  cash  book  and  ledger,  if  there  is  not  the 
least  ground  to  suspect  that  the  evidence  is  untrue ;  and  admissible 
only  to  establish  that  the  witness  did  not  state  an  untruth  when  he 
swore  that  he  had  the  amount.  As  to  whether  he  gave  it  or  not  as 
a  bribe  is  another  matter.  It  does  seem  that  these  instruments  of 
evidence  are  admissible  exclusively  to  prove  that  that  sum  was  from 
the   business  of   the  employer,  although  charged  as  in  this  case» 
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State  of  Kansas  vs.  Emma  Hendricks,  32  Kansas,  559-663 ;  State 
YS.  Maury,  54  Conn.,  178-191;  State  vs.  Wolcott,  21  Conn.  272-281. 

THE  ALLBaED  BBFERENCB  TO  DBFBNDANT. 

It  is  error  if  the  court  permit  counsel,  against  defendant's  objec- 
tion, in  addressing  the  jury,  to  comment  on  the  omission  of  the 
defendant  to  testify  as  a  fact  for  consideration  in  determining  the 
case. 

The  facts  which  form  the  basis  of  the  bill  of  exceptions  to  the 
court's  ruling  refusing  to  treat  the  whole  case  as  a  nullity,  because 
of  a  remark  of  the  Assistant  District  Attorney,  are  that,  in  addressing 
the  jury,  he  said :  '^  Who  lias  denied  that  the  defendant  has  received 
five  hundred  dollars?  The  accused  has  not  denied  it.  I  have  not 
heard  him  deny  it." 

To  which  counsel  for  the  defendant  called  attention  of  the  court, 
and  instructed  the  jury  that  they  must  disregard  the  remarks  of  the 
Assistant  District  Attorney. 

That  prosecuting  officer  then  continued  his  address  to  the  Jury, 
saying,  in  substance:  *^  I  meant  that  there  was  no  testimony  in  the 
case  to  prove  that  Callahan  denied  accepting  or  getting  the  money, 
and  there  has  been  no  scintilla  of  evidence  contradicting  the  state- 
ment of  Wood  and  Widney,  and  that  he  meant  no  personal  allusion 
to  Callahan." 

The  jury  were  also  instructed  in  the  general  charge  that  they  were 
not  to  construe  anything  unfavorable  to  the  accused  by  reason  of 
the  fact  that  he  had  not  testified. 

If,  despite  the  explanation  and  withdrawal  of  the  remarks  by  the 
District  Attorney,  there  lurked  the  least  presumption  in  the  minds 
of  the  jurors,  it  must  have  been  removed  by  the  instruction  of  the 
court. 

The  allusion  and  the  correction  brought  out  prominently  that  no 
inference  was  to  be  drawn  against  the  accused  from  his  omission  to 
testify.  It  was,  at  most,  a  hasty  utterance  immediately  corrected 
by  cautioning  the  jury  against  giving  it  the  least  importance. 

''The  judge  is  not  required  to  treat  the  whole  case  as  a  nullity  be- 
cause of  such  remarks."  Com.  vs.  Worcester,  144  Mass.  58,  57; 
Wharton,  Criminal  Ev.  (9th  Ed.)  435;  Rapalje,  Law  of  Witnesses, 
252. 
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THE  INSTRUCTION   GIVEN  TO   THE   JUBY. 

Lastly,  the  defendant  requested  the  trial  jud&ce  to  instruct  the  jury 
that,  if  it  was  the  duty  of  the  accused  to  favor  and  vote  for  the  or- 
dinance of  the  council  in  question,  and  if  he  did  favor  and  vote  for  it, 
without  partiality  and  favor,  as  a  matter  of  law  the  accused  was  not 
guilty.  The  court  gave  the  charge  requested,  and  added  (to  which 
addition  the  defendant  objected)  :  "  But  I  charge  you  further,  that 
if  he  voted  for  it  and  favored  it  by  reason  of  the  fact  that  he  was 
paid  for  it,  he  would  have  acted  with  partiality  or  favor,  and  if  you 
should  so  find  beyond  a  reasonable  doubt,  he  would  be  guilty." 

The  theory  of  the  defence  was,  if  the  accused  received  the  amount 
he  was  guilty  of  extortion  in  office,  and  not  of  receiving  a  bribe. 

Requiring  an  amount  for  a  vote  is  the  crime  denounced. 

When  the  statute  of  1890  was  adopted  there  were  statutes  in  the 
books  denouncing  extortion  in  office. 

Nevertheless,  the  law -makers  created  a  new  ofPence  and  provided 
more  severe  penalties.  It  is  not  within  the  authority  of  the  courts 
to  restrict  or  change  the  legislative  intent  as  expressed  in  the  text. 
The  office  is  honorary,  without  emolument  of  any  kind.  If  he  ac- 
cepted an  amount  which  influenced  him  to  vote  with  partiality  or 
favor,  the  offence  was  within  the  meaning  of  the  statute. 

The  Chief  Justice  concurs  in  this  dissent. 

Rehearing  refused. 


No.  11,865. 
Lachman  &  Jagobi  vs.  Henry  Block  &  Bro.  et  al. 

Suretyship,  like  other  contracts,  requires  assent;  manifested  by  the  partle?,  so 
that  each  may  know  the  other  is  bound;  hence  a  paper  addressed  L.  A  J.,  San 
Francisco,  California,  worded  "I  agree  to  become  surety  to  you  for  ten  thou- 
sand dollars  for  B.  A  B.,"  sent  to  L.  A  J.  bT  the  party  who  obtained  it  does  not 
constitute  a  contract  without  acceptance  In  any  form,  manifested  by  L.  A  J. 
to  him  who  signs  the  paper  entitled  to  know,  and  to  know  seasonably,  whether 
he  is  to  be  held,  and  between  him  and  L.  A  J.  there  being  no  communication  of 
any  kind  whatever,  expressive  of  their  assent.  B.  C.  C.  1797, 1798, 1800. 1(M1, 1802 
et  »eq,;  1  La.  189;  6  La.  218;  Story  on  Contracts,  Sec.  853 ;;i  Brandt  on  Suretyship, 
Sec.  IfiS,  et  aeq. 

Nor  can  it  be  doubted  that  guarantees  and  letters  of  credit  require,  under  the  com- 
mercial law  as  under  our  Code,  acceptance  communicated  to  the  parties  sign- 
ing such  letters  or  guarantees,  unless  acceptance  is  plainly  implied,  as,  for  in- 
stance, when  the  guarantee  pays,  and  the  guarantor  receives  a  consideration 
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for  the  guaranty:  such  acceptance  Is,  as  expressed  by  the  Supreme  Court  of 
the  United  States,  a  reasonable  requirement  to  enable  the  guarantor  to  know 
the  nature  and  extent  of  his  liability,  and  to  exercise  vigilance  in  guarding 
against  loss  which  might  otherwise  be  unknown  to  him.  Story  on  Contracts, 
Sec.  853;  1  Brandt  Suretyship,  Sec.  158,  et  teq.;  16  La.  543;  7  An.  885;  7  Peters,  125; 
12  Peters,  213;  104  U.  S.  167. 

The  words  '*  I  agree  to  become  surety  for  ten  thousand  dollars  "  with  no  designa- 
tion of  the  d»-bt,  whether  past,  present  or  future,  will  not  authorize  the  con- 
struction that  the  proposed  suretyship  extends  to  future  as  well  as  past  debts; 
such  construction  is  to  supply,  forbidden  by  the  Code,  that  which  is  neither 
expressed  or  implied;  in  such  case  resort  to  the  testimony  is  proper  to 
ascertain  the  intention.    Civil  Code,  Arts.  3035,  3039;  1  An.  62;  3  An.  257. 

When  a  suretyship  is  to  bind  for  a  limited  period  plainly  stated,  the  suretyship 
will  not  attach  to  debts  contracted  on  terms  of  credit  extending  beyond  the 
period  fixed  for  the  surety's  liability. 

Statutes  of  another  State  not  noticed  by  our  courts,  unless  proved,  will  not  be 
deemed  to  apply  to  a  paper  made  here  supposed  to  create  the  obligation  of  a 
surety,  which,  if  it  exists,  is  to  be  performed  here  unless  the  paper  itself  is 
clearly  within  the  scope  of  the  statute,  and  unless  the  supposed  obligation  is 
clearly  excluded  from  the  operation  of  our  law;  it  being  settled  that  courts  in 
all  cases  of  doubt  as  to  the  application  of  statutes  of  other  States  follow  our 
law.    5  Martin,  673 ;  1  N.  S.  522 ;  6  An.  63 ;  8  An.  124 ;  5  N.  S.  587. 

But  it  Is  clear  the  supposed  obligation  of  a  surety  claimed  to  arise  on  a  paper  exe- 
cuted, and  if  producing  any  obligation  It  Is  to  be  performed  here  by  him,  is  a 
Louisiana  contract,  governed  by  our  law,  although  the  paper  is  designed  to 
be  used  by  a  merchant  residing  here  to  obtain  credit  from  a  California  mer- 
chant, the  law  of  which  State  is  claimed  to  differ  from  that  of  Louisiana  on  the 
subject  of  suretyship.  Story's  Conflict  of  Laws,  Sees.  233,  234,  280,  284;  106 
U.  S.  124. 

The  recognition  of  an  asserted  debt  or  promise  to  pay  it,  is  admissible,  but  not 
conclusive  against  the  party,  and  may  be  shown  to  have  been  made  in  error. 
1  Greenleaf  on  Evidence,  Sees.  204,  209,  212;  7  Rob.  338. 

Allegations  in  a  petition  and  an  affidavit  for  an  attachment  are  admissible 
only  in  evidence,  but  not  conclusive  in  favor  of  one  not  a  party  to  the  suit, 
hence  such  allegations  are  open  to  explanation  and  correction  by  proof  of 
error.  1  Greenleaf,  Sees.  204,  206,  209,  212;  1  Rice  on  Evidence,  pp.  446,447: 
Mallard  vs.  Armistead,  6  An.  397. 

Least  of  all,  can  such  allegations  or  affidavit  give  rise  to  any  estoppel  unless  the 
basis  of  some  advantage  obtained  to  the  prejudice  of  another,  or  unless  an- 
other has  changed  his  position  or  acted  on  such  allegations  or  affidavit.  1 
Greenleaf  on  Evidence,  Sees.  204,  206, 207,t209,  212. 


\  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J, 
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Appellant. 
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As  regards  the  point  made  of  the  defendants'  right  to  demand  the 
division  of  this  alleged  debt,  we  do  not  desire  to  conceal  from 
the  court  the  fact  that  there  is  a  conflict  among  the  authorities 
as  to  whether  a  binding. of  the  surety  in  aolido  is  a  waiver  of  the 
right  of  division  or  not.  The  question  is  res  nova  in  Louisiana, 
and  it  ought  to  be  examined  and  discussed,  and  then  decided 
one  way  or  the  other. 

On  the  subject  of  the  consent  of  the  creditor  to  the  contract  of 
suretyship,  the  French  authorities  are  usually  silent,  because 
they  seem  to  presume  that  such  consent  has  in  all  cases  been 
given.  Laurent,  however,  with  his  usual  precision,  strikes  the 
centre  (Vol.  28,  No.  159).  He  says:  <*Le  caution  s' oblige  vers 
le  cr^ancier;  il  faut  done  le  consentement  des  deux  parties  con- 
tractantes.  Quant  au  d6biteur  il  reste  stranger  an  contrat  qui 
intervient  le  cr6ancier  et  le  caution." 


The  judgment  of  the  District  Court  was  for  the  defendant.  On  a 
hearing  after  argument  the  Supreme  Court  reversed  the  judgment 
of  the  court  a  qua,  and  rendered  judgment  in  favor  of  plaintiff. 


On  subsequent  and  final  hearing  the  opinion  of  the  court  was  de- 
livered by 

Miller,  J.  The  important  issues  in  this  case,  after  the  fullest 
discussion  by  counsel,  have  been  re-examined  with  earnest  atten- 
tion. 

The  suit  is  founded  on  a  paper  dated  14th  June,  1891,  signed  by 
defendant,  C.  Lazard,  addressed  to  plaintiffs,  expressing  that  he- 
agrees  to  become  surety  for  Block  &  Bro.,  jointly  and  severally  with 
them,  for  ten  thousand  dollars,  the  agreement  to  bind  till  the  15th 
October,  1891.  The  argument  for  plaintiffs  maintains  that  the  paper 
obtained  from  defendant,  Lazard,  by  one  of  the  firm  of  Block  & 
Bro. ,  by  him  transmitted  to  plaintiffs,  residing  in  California,  with  no 
intercourse  whatever  between  plaintiffs  and  defendant,  either  before 
or  after  the  execution  of  the  paper,  binds  him  for  ten  thousand  dol* 
lars  of  the  indebtedness  of  Block  &  Bro.  to  plaintiffs,  existing  at  the 
date  of  the  letter,  or  contracted  after,  and  even  on  terms  of  credit 
extending  beyond  the  limits  expressed  in  the  paper.  On  the  other 
hand,  it  is  contended  on  behalf  of  defendant  that  the  paper,  import- 
ing merely  an  engagement  to  become  surety,  with  no  designation  of 
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the  debt,  can  not,  by  constmction,  be  deemed  to  coyer  past  and 
future  indebtedness,  nor  debts  contracted  on  terms  of  credit  beyond 
the  period  of  defendant's  suretyship  stated  in  the  paper;  and  alon^ 
with  these  views  of  the  meaning  of  the  letter  restricting  the  liability 
if  any,  the  proposition  of  the  defence  is,  that  this  paper,  a 
mere  proposition  to  become  surety,  not  accepted  in  any  mode  what* 
ever,  never  became  a  contract,  and  hence  produced  no  obligation. 
There  are  other  defences,  but  in  our  view  they  require  no  deter- 
mination. 

In  ordinary  significance  suretyship  refers  to  an  existing  debt,  as 
the  Code  puts  it:  suretyship  is  the  accessory  contract  of  one  who 
hinds  himself  for  the  debt  of  another.  But  it  is  not  to  be  doubted 
that  under  the  Code  the  contract  may  bind  for  future  as  well  as  ex  - 
isting  or  past  indebtedness.  The  expansiveness  of  the  Code  may  be 
deemed  to  embrace  suretyship  in  the  largest  sense,  inclndiuK,  of 
course,  the  guarantees  and  bills  of  credit  so  familiar  in  commercial 
usage.  Civil  Code,  Arts.  3035,  3086;  1  Bouvier's  Law  Dictionary, 
645.  But  it  seems  natural,  if  suretyship  was  intended  to  cover  past 
and  future  indebtedness  of  the  debtor,  the  purpose  would  be  ex- 
pressed. One  proposing  to  bind  himself  as  surety  for  indebtedness, 
future  and  past,  and  ^desiring  to  be  understood,  would  hardly  content 
himself  with  the  mere  expression  of  agreeing  to  become  surety,  with 
no  indication  of  the  debt  intended  to  be  secured.  On  the  other 
hand,  the  creditor  seeking  a  surety  for  existing,  as  well  as  prospec- 
tive liability  of  his  debtor,  would  not  deem  the  purpose  accomplished 
by  the  scant  agreement  to  become  surety,  with  no  debt  mentioned, 
future  or  past.  The  contention  of  plaintiffs  is,  this  court  is  to  read 
into  this  paper  that  which  is  not  expressed,  and  give  it  the  largest 
significance  of  suretyship :  that  is,  a  suretyship  up  to  ten  thousand 
dollars  for  the  indebtedness,  past  and  future,  of  Block  &  Bro.  to 
plaintiffs.  It  must  be  borne  in  mind,  too,  that  the  surety  is  entitled 
to  a  strict  construction  of  his  contract.  He  is  protected  from  any 
interpretation  of  his  contract  not  resting  on  clear  expression  or  plain 
implication.  The  Code  declares :  suretyship  is  not  to  be  presumed, 
should  be  expressed,  and  is  to  be  restricted  within  the  limits  in- 
tended. ^  Civil  (Code,  Art.  3039;  Bank  vs.  Hagan,  1  An.  62;  Free- 
land  vs.  Briscoe,  3  An.  257.  It  seems  to  us,  to  make  this  paper 
cover  past  as  well  as  future  indebtedness  would  be  to  supply  by  in- 
ference that  which  is  neither  expressed  or  implied.     If  it  stands  for 
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past  indebtednees,  the  most  liberal  constraction,  if  any,  would  be 
required  to  make  it  cover  future  debts.  If  accepted  as  suretyship 
for  the  future  engagements  of  Block  &  Bro.,  it  would  hardly  be 
deemed  rational  to  make  the  same  words  cover  past  indebtedness. 
The  limitation  of  defendant's  responsibility  to  15th  October,  to  our 
minds,  aids  the  construction.  Such  a  stipulation  might,  it  is  true, 
be  used  with  reference  to  an  existing  debt.  It  is  more  natural  so  ta 
qaalify  suretyship  for  future  engagements,  and  is  not  uncommon  in 
such  papers.  Men  are  not  disposed  to  become  surety  for  future 
debts,  without  restricting  their  responsibility  as  to  its  duration.  That 
Btipulition  serves  to  mark  the  character  of  the  paper,  and  coincidea 
with  Lazard's  testimony.  Plaintiff  desired  security  for  future  and 
past  debts.  It  is  quite  clear  defendaut  never  intended  to  give  that 
which  plaintiff  wanted,  and  did  not,  in  signing  the  paper  before  us. 

Indeed,  the  proof  is  in  the  record  plaintiffs  were  not  satisfied  witb 
the  paper.  In  their  communication  to  Block  &  Bro.  acknowledging 
its  receipt,  they  state  it  is  not  in  correct  form,  and  of  no  ''  legal 
force,"  that  they  will  send  another,  but  it  was  never  sent.  The 
plaintiffs'  communication  forcibly  suggests  whether  they  were 
ever  influenced  by  the  paper,  of  no  '^  legal  force,"  as  they  ex> 
pressed  it,  but  on  which  they  are  now  asserting  defendant's  liability. 
If  of  any  obligatory  force,  it  would  seem  to  be  beyond  their  appre- 
ciation of  it,  expressed  to  their  correspondent.  On  the  character 
of  this  paper,  we  have,  too,  the  undisputed  testimony  of  defendant, 
that  he  gave  it  on  Block's  application,  to  enable  him  to  make  a  pur- 
chase of  wine  from  plaintiff,  susceptible  of  speedy  sale  and  quick 
profit,  so  that  defendant's  suretyship  would  be  short.  Hence,  de- 
fendant's limitation  not  to  be  bound  beyond  15th  October,  1891. 
True,  Block's  representation  would  not  affect  plaintiffs,  if  the  paper 
was  worded  to  cover  a  wider  or  different  liability  than  that  intended. 
The  paper  authorized  no  such  interpretation  as  plaintiff  now  seeks 
to  place  on  it.  Nor  are  plaintiffs  in  any  condition  to  invoke  a  con- 
struction beyond  the  fair  import  of  its  terms.  It  seems  to  us  to 
hold  this  paper  had  any  reference  to  past  indebtedness  is  to  dis- 
regard its  language ]and  close  our  eyes  to  the  testimony  of  its  pur- 
pose. 

In  the  face  of  the  limitation  in  the  paper,  the  defendant  is  sought 
to  be  held  for  purchases  of  Block  &  Bro.  beyond  the  period  an- 
nounced in  plain  terms  as  the  duration  of  his  responsibility.  Reach- 
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ing  the  conclusion  the  paper  contemplated,  the  future  purchase  or 
purchases,  how  can  we  hold  defendant  for  engagements  extending 
beyond  I5th  October,  1891  ?  Oau  this  limitation  be  deemed  to  refer 
to  the  dates  of  the  purchases  ?  They  were  limited  to  $10,000. 
There  was  no  occasion  to  repeat  that.  It  is  obvious  the  express 
stipulation  as  to  the  time  the  defendant  was  to  be  bound,  excluded 
the  liability  of  any  engagement  of  Block  &  Bro.,  maturing  after 
15th  October,  1891.  To  hold  otherwise,  it  seems  to  us,  would  be  to 
avoid  the  fair  import  of  the  restriction  in  this  respect,  and  deprive 
the  defendant  of  the  protection  he  designed  securing.*  On  this 
ground  alone  the  case  is  with  defendant.  But  we  have  given  atten  - 
tion  to  other  phases  of  the  cdntroversy. 

Whether  this  paper  is  to  be  viewed  as  referring  to  past  or  future, 
or  both  past  and  future  indebtedness  of  Block  &  Bro.,  the  question 
remains,  did  the  mere  signing  of  the  paper  on  Block's  request,  and 
and  its  transmission  by  him  to  plaintiffs,  produce  any  obligation  on 
defendant's  part.  In  any  point  of  view,  is  it  not  indispensable  to  the 
creation  of  any  obligation  arising  on  the  paper  that  plaintiffs  should 
have  accepted  it,  and  communicated  their  assent  to  defendant?  If, 
as  we  hold,  the  contemplation  of  defendant  was  a  suretyship  for 
future  debts,  Block  &  Bro.  might  contract  on  the  faith  of  his  guar- 
antee, was  he  not  entitled  to  know  that  plaintiffs  acted  on  it?  Can 
it  be  admitted  that  without  the  slightest  intimation  to  defendant, 
that  his  guarantee  was  accepted,  plaintiffs  could,  at  any  future 
time  short  of  prescription,  present  the  paper  and  claim  that  defend- 
ant was  bound  for  purchases  by  Block  &  Bro.,  of  which  defendant 
had  neither  knowledge  or  even  opportunity  of  knowledge?  If,  with- 
out assent  or  communication  of  any  kind  by  plaintiffs,  they  can 
claim  in  October  that  defendant's  paper,  signed  in  June,  became  a 
contract  the  moment  it  was  signed,  and  on  that  theory  hold  him  lia- 
ble for  goods  they  chose  to  sell  Block,  with  the  same  reason  plain- 
tiffs might  assert  such  liability  years  aft^r,  or  when  their  debtors  be- 
come bankrupt,  or  in  other  changed  conditions,  when  no  sane  man 
would  ask  or  give  the  guarantee  defendant  was  content  to  sign  in 
June,  1891,  for  an  apparently  prosperous  firm.  The  plaintiffs'  case 
assumes  a  most  extraordinary  contract  subsisting  and  binding  de- 
fendant, but  with  no  assent  on  plaintiffs'  part  made  known  to  de- 
fendant, entitled  to  know  if  he  was  to  be  held  on  his  guarantee ;  and 
another  phase  of  the  supposed  contract  is,  that  while  defendant  was 
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thus  bound  unknown  to  himself,  not  the  shadow  of  an  obligation 
rested  on  plaintiffs  to  fnmish  Block  any  goods  whatever.  It  is  diffi- 
cult to  conceive  that  a  contract  obligation  of  defendant  came  into 
full  force  by  his  proffered  guarantee  in  Jane,  1891,  with  not  the 
slightest  intimation  of  assent  or  acceptance  by  those  to  whom  it  was 
tendered.  Contracts,  the  Code  declares,  arise  from  proposition  by 
one  and  acceptance  by  the  other  of  the  parties.  As  the  Oode  again 
pats  it:  Consent  being  an  operation  of  the  mind,  it  can  have  no 
effect  in  producing  the  contract,  unless  evinced  in  some  manner  that 
shall  cause  it  to  be  understood  by  the  other  party.  In  a  varied  form 
of  expression  the  Code  again  declares,  the  agreement  is  incomplete 
until  acceptance.  Nor  can  there  be  any  acceptance,  unless  given 
within  the  time  it  was  the  manifest  intention  to  allow.  The  appro- 
priate time  for  plaintiffs'  assent  was  June,  when  the  paper  was 
signed.  It  will  hardly  be  claimed  it  could  be  given  in  October,  when 
the  first  intimation  came  from  plaintiffs  to  defendant  of  any  claim  of 
contract  on  his  part.  Then  Block  had  failed,  and  acceptance  on  the 
then  condition  was  precluded  by  both  reason  and  law.  Civil  Code, 
Arts.  1797,  1798,  1800,  1803,  1804,  et  seq.  The  plaintiffs'  case  rests 
on  the  basis  of  contract  without  consent,  or  rather  of  assent 
by  one  of  the  parties  never  given.  It  would  seem  to  find  its  answer 
in  those  articles  of  the  Code  defining  the  essentials  of  contracts. 

The  paper  on  which  this  suit  is  based  was  executed  here.  If  it 
imports  any  obligation,  its  performance  was  to  be  here.  Payment, 
accordingly,  is  demanded  here.  In  our  view  our  Code  is  the  law  to 
be  applied.  The  Code,  too,  is  in  harmony  with  the  general  law  on 
the  subject.  The  result  would  not  be  at  all  different  if  recourse  is 
had  to  the  rules  of  the  commercial  law  applied  in  solving  ques- 
tions arising  on  letters  of  credit,  or  the  contract  of  guaranty,  as  it  is 
termed.  It  Js  to  be  observed  that  the  application  of  these  rules  is 
not  excluded,  unless  contrary  to  our  codal  or  statutory  provisions  on 
the  subject.  Wagner  vs.  Kenner,  2  Robinson,  124 ;  Thompson  vs. 
Mylne,  4  An.  210.  We  think  it  clear  that  under  the  commercial  law 
the  guaranty  or  letter  of  credit  does  not  bind  without  acceptance, 
express  or  implied.  Indeed,  this  is,  in  our  view,  plainly  announced 
in  the  Louisiana  decisions,  and  to  hold  otherwise  in  this  case  would 
be  a  departure  from  jurisprudence.  We  state  the  earlier  case  in  our 
reports  thus :  merchants  here  gave  a  letter  of  credit  never  accepted 
by  the  party  from  whom  the  proposed  advances  were  to  be  obtained. 
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the  advances  were  made,  and  suit  was  brought  against  the  mer- 
chants on  their  letter.  The  decision  was  the  merchants  were  not 
bound,  because,  as  the  court  puts  it,  the  party  giving  the  guaranty 
has  a  right  to  know  whether  or  not  it  is  accepted.  The  same  ques- 
tion came  again  under  discussion  in  a  later  case,  and  although  the 
conclusion  was  reached  that  acceptance  of  the  guaranty  in  that  case 
was  to  be  implied  from  the  subsequent  relations  of  the  parties,  there 
is  no  trace  of  any  contention  that  acceptance,  in  some  form,  was 
not  essential.  Bank  vs.  Sloo,  16  La.  642;  Menard  vs.  Scudder,  7 
An.  386.  Here,  there  is  absolutely  nothing  on  which  acceptance  can 
be  implied.  The  challenge,  as  we  appreciate  the  argument  for 
plaintiff,  is  to  the  Code  and  our  decisions,  and  affirms  that  no  accept- 
ance is  requisite.  Nor  can  the  least  benefit  to  defendant  come  from 
the  case  they  cite  from  the  United  States  Reports,  dealing  with  thii 
subject,  in  which  it  was  held  that  acceptance  was  perfected  by  a 
consideration,  however  small,  in  that  case  one  dollar,  paid  by  the 
guarantee  to  the  guarantor.  Davis  vs.  Wells,  104  U.  S.  160.  That 
payment  by  the  one  and  the  receipt  of  the  money  by  the  other, 
completed  the  contract.  It  was  a  case  of  proposition  and  accept- 
ance. In  that  case  the  court  refers  to  acceptance  as  essential,  and 
to  the  line  of  decisions  affirming  it.  Ordinarily,  suretyship  is  com- 
pleted by  the  assent  of  both  parties  manifested  at  the  time  of  the 
contract.  True,  it  may  be  given  after  under  the  restrictions  as  to 
time  and  conditions  so  clearly  stated  in  the  Code.  Here,  there  is 
none  at  any  time. 

There  is  no  more  emphatic  statement  of  the  necessity  of  accept- 
ance than  is  stated  in  one  of  the  leading  text-books,  thus:  Quaranty, 
like  all  other  contracts,  requires  proposal  and  acceptance  thereof.  If, 
therefore,  an  offer  of  guaranty  be  made  to  any  person,  it  is  his  daty 
to  give  notice  of  his  acceptance,  or  there  will  be  no  contract.  Story 
on  Contracts,  Sees.  862, 863  et  seq, ;  or  in  the  language  of  the  Supreme 
Court  of  the  United  States :  <*  On  a  letter  of  guaranty  addressed  to  a 
particular  person,  or  to  persons  generally,  for  a  future  credit  to  be 
given  to  a  party  in  whose  favor  the  guarantee  is  drawn,  to  charge 
the  guarantor  notice  is  necessary  to  be  given  to  him  that  the  person 
giving  the  credit  accepted  or  acted  upon  the  guaranty,  or  had  given 
credit  upon  the  faith  of  it.  This  is  not  an  open  question  in  this  court, 
after  the  decisions  which  have  been  made  in  Russell  vs.   Clark,  7 
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Cranch,  69 ;  Edmnndson  vs.  Drake,  5  Peters,  624 ;  Douglas  vs.  Rey- 
nolds, 7  Peters,  118;  and  Lee  vs.  Dick,  10  Peters,  482." 

The  court  further  said : 

^^  It  is  in  itself  a  reasonable  rule,  enabliug  the  guarantor  to  know 
the  nature  and  extent  of  his  liability,  to  exercise  due  vigilance  in 
guarding  himself  against  losses  which  might  otherwise  be  unknown 
to  him,  and  to  avail  himself  of  the  appropriate  means  in  law  and 
equity  to  compel  the  other  parties  to  discharge  him  from  future 
responsibility." 

The  court,  after  referring  to  the  various  decisions  of  that  court  on 
the  subject,  and  after  quoting  and  affirming  7  Peters,  125,  says : 

**It  is  unnecessary,  after  such  clear  and  decided  authority  of 
this  court  on  this  point,  to  fortify  it  by  additional  adjudications.  We 
are  not  aware  of  any  conflict  of  decision  on  this  point."  Adams  vs. 
Jones,  12  Peters,  207. 

It  is  claimed,  however,  neither  our  Code  or  the  decisions  afford 
any  solution  of  this  controversy.  It  is  to  be  governed,  it  is  urged 
on  us,  by  a  statute  of  Oalifornia.  This  contention  is  on  the  idea  that 
plaintiffs  receiving  the  paper  in  Oalifornia,  it  became  subjected  to 
the  law  there.  The  statute  is,  that  on  letters  of  credit  notice  of  the 
advances  is  not  requisite.  It  is  assumed  that  the  paper,  a  surety- 
ship, as  it  seems,  under  our  Oode,  is  within  the  purview  of  the 
statute,  and  that  concludes  the  question.  Notice  of  advances  on 
letters  of  credit  may  well  be  dispensed  with.  The  failure  of  such 
notice  is  not,  in  any  case,  a  defence,  unless  causing  loss  to  the  guar- 
antor. Louisville  Mfg.  Oo.  vs.  Welsh,  10  Howard,  461  (475) ;  Davis 
78.  Wells,  104  U.  S.  170.  It  is  contended  the  California  statute  goes 
farther;  applies  to  guarantees,  letters  of  credit  or  suretyship,  and 
dispenses  with  any  consent  to  the  contract  on  the  paift  of  the  guaran> 
tor.  If  so,  the  law  supplies  consent,  the  foundation  of  contracts. 
We  do  not  undertake  to  determine  the  scope  of  this  statute.  The 
law  of  a  contract  is  used  to  denote,  as  well  that  of  the  place 
where  the  contract  is  made,  as  of  the  place  of  performance. 
The  operation  of  the  law  of  the  place  of  performance  is :  where 
the  contract  made  in  one  place  is  to  be  executed  iu  another. 
Story,  Conflict  of  Law8«  Sees.  238,  284,  280,  284 ;  Pritchard  vs.  Nor- 
ton, 106  U.  S.  124.  The  defendant  executed  the  paper  in  this  State. 
The  performance  of  his  contract,  if  any,  was  to  be  here.  Here  the 
payment  of  his  alleged  obligation  was  to  be  demanded,  and  in  our 
88 
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courts  payment  is  sought  to  be  exacted.  We  think  his  asserted 
contract  is  governed  by  our  law.  There  is,  it  seems  to  us,  no  doubt 
of  the  character;  this  paper  tested  by  our  law,  and  it  may  be 
added,  in  questions  of  the  application  of  laws  to  contracts,  in  all 
cases  of  doubt  our  courts  follow  our  law. 

In  reaching  our  conclusion  the  contention  as  to  the  asserted  estop- 
pel of  the  defendant,  forming  so  large  part  the  discussion  in  the 
briefs  and  at  the  bar,  has  not  escaped  attention.  It  is  urged  that 
his  promise  to  pay  plaintiffs'  demand,  and  his  allegation  and  oath  to 
the  debt  sued  on  in  this  suit  of  his  firm  against  Block  &  Bro.,  con- 
clude the  defendant  from  disputing  plaintiffs'  demand.  The  proof 
is,  demand  was  made  on  defendant  in  the  early  part  of  October, 
1891,  for  the  money  claimed  on  his  paper  of  the  preceding  Jane. 
It  may  well,  we  think,  be  assumed  that  defendant  was  not  at  all  in- 
formed on  the  question  of  his  liability.  The  inquiry  as  to  the  effect 
of  his  paper  occupying  the  attention  of  counsel  and  of  the  court 
for  months,  it  is  not  to  be  supposed  the  defendant  was  competent  to 
determine  on  the  demand  made  on  him  through  plaintiffs'  lawyer. 
But  the  demand  assumed  his  liability,  and  defendant's  promise  was 
expressed  in  his  request  for  time  to  pay.  But  he  consulted  his 
counsel,  was  advised  there  was  no  liability,  and  on  a  second  demand 
being  made,  defendant  replied,  through  his  counsel,  he  was  not 
bound  and  would  not  pay.  It  seems  to  us  utterly  beyond  the  com- 
pass of  reasonable  discussion  to  hold  the  defendant  bound,  merely 
and  only  because  of  his  recognition  or  promise  to  pay  an  asserted 
debt,  promptly  withdrawn,  on  being  apprised  he  was  not  bound . 
The  law  does  not  bind  a  man  irrevocably  by  his  promise  made  in 
error,  and  admits  of  any  explanation  that  will  avoid  the  promise. 
A  very  familiar  illustration,  if  any  was  needed  that  such  promises 
do  not  bind,  is  furnished  in  the  instance  of  the  endorser,  who,  igno- 
rant of  his  discharge,  promises  to  pay.  The  law  permits  explanation 
of  his  error,  holds  the  promise  for  naught,  and  if  he  has  paid  on 
such  promise,  gives  the  action  to  recover  back  his  money.  Story  on 
Notes,  Sec.  361;  Citizens  Bank  vs.  Dugue,  6  An.  12;  Oakey  vs.  Bank, 
17  La.  386;  Heath  vs.  Bank,  7  Rob.  334.  We  can  not,  therefore, 
hold  this  defendant  liable  on  the  ground  only,  that  on  the  lawyer's 
demand  he  made  a  promise,  withdrawn  soon  after,  and  on  which  it 
is  not  pretended  plaintiffs  extended  any  forbearance,  or  adopted  or 
omitted  any  action  whatever.     In  the  suit  of  Lazard  &  Go.  against 
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Block  &  Bro.  for  a  large  indebtedness,  it  is  claimed  the  amonnt  of 
defendant's  paper  or  guaranty  was  included,  and  in  that  suit  the 
plaintiff  made  oath  to  obtain  the  attachment.  The  amonnt,  forty - 
one  thousand  dollars  sued  for  in  that  suit,  included  an  item  of  ten 
thousand  dollars  as  ''outstanding."  It  appears  there  was  no  explan- 
ation or  discussion  between  Lazard  and  the  counsel  who  brought  the 
snit  as  to  this  item.  If  there  had  been,  it  is  to  be  presumed  the  suit 
of  C.  Lazard  &  Oo.  for  their  debt  would  not  have  embraced  ten 
thousand  dollars,  which,  if  due  at  all,  would  be  due  to  G.  Lazard  in- 
dividually. Least  of  all,  is  it  likely  that  the  counsel,  if  there  had 
been  any  explanation  on  the  subject,  would  have  permitted  defend  - 
aot  to  swear  to  a  debt  including  ten  thousand  dollars,  which  under 
no  circumstances  could  become  a  debt  until  defendant  paid  the 
ten  thousand  dollars  to  plaintiffs,  and  which,  by  that  payment, 
would  become  the  debt  of  Block  &  Bro.  to  defendant,  and 
not  to  his  firm,  the  plaintiffs  in  the  attachment  suit.  Along  with 
the  fact  that  the  suit  as  to  this  item,  *' outstanding,  ten  thousand 
dollars,"  was  preceded  or  accompanied  with  no  special  direc- 
tion or  information  from  defendant,  we  have  the  statement  that 
the  book-keeper  of  Lazard  &  Go.  furnished  the  memorandum  mak- 
ing up  the  forty -one  thousand  dollars.  There  is  some  discussion 
as  to  the  memorandum,  whether  or  not,  it  was  the  guide  of  counsel 
in  framing  his  petition.  We  will  accept  the  conclusion  most  favor- 
able to  plaintiffs,  that  it  was  furnished  to  the  counsel,  and  we  will 
assume  it  was  intended  to  include  the  amount  of  ten  thousand  dol- 
lars. Still,  it  is  quite  evident  the  suit  was  brought  hastily,  often  the 
case  in  attachments,  evincing,  as  in  this  case,  we  infer,  a  race  of 
creditors  seeking  to  secure  favored  position.  It  is  perfectly  clear 
there  was  no  special  communication  by  defendant  to  his  counsel, 
with  reference  to  this  ten  thousand  dollar  item,  and  not  the  slightest 
knowledge  on  counsel's  part  that  this  paper  or  guaranty  of  defend- 
ant formed  any  part  of  the  attachment  suit.  We  infer  from  the 
record,  it  was  not  until  the  demand  came  from  plaintiffs,  based 
on  that  paper,  it  became  known  to  counsel  the  attachment  suit  em- 
braced the  guaranty.  He  then  told  defendant  the  explanation  of 
the  ten  thousand  dollar  item,  should  have  been  given  before  the 
attachment  suit  was  instituted,  clearly  implying  that  if  given  the 
item  would  not  have  included  the  guaranty.  The  suit  as  to  the  ten 
thousand  dollars  was  thereupon  discontinued  on  the  ground  of  error. 
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It  is  this  suit,  the  allegations  on  which  it  was  based,  and  defendant's 
affidavit  to  the  amoant  sued  for,  that  it  is  urged  on  us,  excludes  de- 
fendant from  denying  his  liabilities  in  the  present  suit.  Let  it  be  con- 
ceded when  that  suit  was  brought  defendant  conceived  he  was  bonnd 
on  the  guaranty.  If  he  was  not  in  fact  bound,  are  we  to  hold  him 
on  the  ground  that  whether  or  not  liable  he  became  bonnd^ 
because  in  the  attachment  suit  of  his  firm  against  Block 
&  Bro.  the  guaranty  was  included?  Undoubtedly,  the  allega- 
tions of  a  party,  in  a  suit,  are  evidence  against  him  in  favor 
of  another  not  a  party  to  the  suit.  But  are  they  to  be 
deemed  conclusive?  Even  as  admissions,  their  value  is  diminished 
by  the  fact  the  petition  in  the  attachment  suit  was  directed  and 
framed  with  no  examination  or  appreciation  on  the  part  of  counsel 
or  defendant,  of  the  question  of  liability  on  the  letter  of  guaranty. 
Is  an  impression  of  liability,  when  none  exists,  made  the  basis  of  an 
attachment  suit  against  Block,  to  preclude  the  defendant  from  any 
defence  against  plaintiffs  when  his  impression  turns  out  to  be  errone- 
ous, especially  when  the  suit  against  Block  was  discontinued?  If  so, 
the  error  of  the  party  in  directing  a  suit,  or  the  mistake  or  lack  of 
attention  of  counsel  in  framing  the  petition,  is  attended  with  conse- 
quences more  serious  than  are  readily  appreciated.  We  can  not 
accept  the  theory  that  because  in  the  suit  of  defendant's  firm  against 
Block  &  Bro. ,  the  guaranty  which  had  no  place  in  that  suit  was  in* 
eluded,  although  the  suit  was  discontinued  in  that  respect,  yet  we  are 
to  make  the  defendant  liable,  however  clear  it  may  appear  to  ns  he 
was  never  bound.  That  would  be  to  bind  defendant  by  his  erroneous 
assumption  of  liability,  or  by  an  error  of  counsel,  and  not  because  of 
any  obligation  originally  resting  on  him.  But  it  is  urged  on  us  de- 
fendant derived  an  advantage  from  the  inclusions  of  the  guaranty  in 
his  attachment  suit,  and  hence  can  not,  holding  on  the  advantage, 
repudiate  the  allegations  in  the  suit  which  secured  the  supposed  ben- 
efit. We  can  not  perceive  the  basis  of  fact  for  this  argument.  The 
firm's  debt,  of  course,  excluding  the  guaranty,  was  thirty- one  thou- 
sand dollars.  The  entire  property  attached  did  not  exceed  nine 
thousand  dollars.  Finally  on  this  branch  of  the  case,  it  is  pressed  on 
us,  the  allegations  in  the  attachment  suit  are  judicial  confessions 
within  the  purview  of  Art.  2291  of  the  Civil  Code.  This,  in  our  view, 
misconceives  the  judicial  confession  the  subject  of  that  article.  It 
can  be  invoked  as  conclusive  by  the  party  to  the  suit  in  which  the 
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aUegation  is  made,  and  even  as  to  him  may  be  revoked  for  error  of 
fact.  As  to  those  not  parties  to  that  snit,  the  allegations  are  evi- 
dence in  their  favor,  bnt  open  to  explanation  and  correction  by 
proof.  1  Oreenleaf  on  Evidence,  Sees.  206,  212;  Mallard  vs.  Car- 
penter, 6  An.  397.  Of  course  when  any  admission  or  declaration  of 
a  party  has  been  acted  on  by  another,  can  be  withdrawn  to  his 
prejndlce.  Then  the  admission  becomes  an  estoppel.  1  Greenleaf, 
Sec.  207.  There  is  not  the  faintest  pretence  that  the  plaintiffs  in 
this  case,  save  in  one  respect,  the  beginning  of  this  snit,  were 
influenced  in  the  slighest  degree  by  the  interconrse  between  their 
lawyer  and  defendant,  from  which  his  promise  is  deduced,  nor  by  the 
attachment  snit  of  defendant's  firm  or  the  allegations  of  the  petition 
in  that  snit.  The  plaintiffs  were  apprised  defendant  did  not 
recognize  their  demand,  and  on  that  they  acted,  i.  e.,  brought 
this  suit.  But  no  act  or  declaration  of  defendant  is  exhibited  by  this 
record  on  which,  in  our  view,  any  estopel  can  be  based. 

In  onr  view  the  case  is  with  the  defendant  on  the  terms  of  the 
paper  the  basis  of  this  suit.  That  paper  excludes  liability  for  the 
engagements  of  Block  &Bro.  maturing  after  the  16th  October,  1891. 
We  have  also  considered  the  question  whether  any  contract  was  ever 
formed,  and  on  that  issue  our  conclusion  is  adverse  to  plaintiff. 
The  grounds  of  liability  urged  by  plaintiff  have  had  our  careful  at- 
tention. More  might  have  been  said  with  respect  to  the  issues  we 
deem  controlling,  as  well  as  other  phases  of  the  controversy,  but 
the  views  presented  in  this  opinion  dispose  of  the  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former 
jndgment  in  this  case  be  set  aside,  and  it  is  now  ordered,  adjudged 
and  decreed  that  the  judgment  of  the  lower  court  be  affirmed,  with 
costs. 

DissENTiNa  Opinion. 

Watkins,  J.  Various  grounds  have  been  assigned— which  are 
pressed  in  argument,  oral  and  printed — why  we  should  grant  a  re- 
hearing and  change  our  decree ;  but,'  as  we  are  all  of  the  opinion 
that  all  of  them  are  groundless,  with  the  exception  of  one,  I  will 
confine  my  argument  to  that  one  exclusively. 

This  suit  is  brought  against  Henry  Block  &  Bro.  on  their  indebted- 
ness to  plaintiffs  on  open  account,  aggregating  something  more  than 
ten  thousand  dollars;  and  against  C.  Lazard,  on  his  written  agree- 
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ment  to  bind  himself  to  them  for  ten  thousand  dollars,  in  favor  of 
Henry  Block  &  Bro. 

This  agreement  is  of  the  following  tenor,  viz. : 

<*  I  hereby  agree  to  become  surety  for  Henry  Block  &  Bro.  for  the 
sum  of  ten  thousand  dollars,  jointly  and  severally  with  Henry  Block 
Sc  Bro.  This  agreement  to  bind  me  in  the  sum  of  ten  thousand  dol  - 
lars,  until  the  16th  of  October,  1891." 

The  two  principal  grounds  of  defence  which  are  set  up  in  the 
answer,  and  relied  upon  in  argument,  are : 

(1)  Want  of  notice  by  Lachman  &  Jacobi  to  Lazard  of  their  ac- 
ceptance of  his  agreement;  and  (2)  fraud,  on  their  part,  in  obtain- 
ing it. 

ImprimiSj  these  defences  involve  a  manifest  contradiction,  that 
is  utterly  destructive  of  the  defence,  in  this:  If  plaintiffs  never  ac- 
cepted the  defendant's  agreement,  they  could  not  have  been,  at  the 
same  time,  guilty  of  fraud  in  obtaining  it;  and  if  they  were  guilty 
of  fraud  in  procuring  it,  certainly  notice  of  their  acceptance  would 
have  been  an  unavailing  ceremony. 

These  judicial  admissions  ought  to  be  the  end  of  the  case. 

The  only  doubt  there  is  in  the  minds  of  the  members  of  this  court, 
as  to  the  correctness  of  our  original  opinion,  is  in  relation  to  the 
plaintiffs'  notice  to  Lazard  of  their  acceptance  of  his  agreement. 

The  difficulty  of  solution  arises  chiefly  from  the  difficulty  there  is 
in  determining  what  the  instrument  of  writing  is— one  of  suretyship, 
guaranty,  or  a  letter  of  credit. 

In  my  opinion  the  agreement  of  Lazard  is  one  of  suretyship  for 
the  following  reasons,  viz. : 

1.  Because  the  recitals  of  the  instrument  declare  that  *^  I  hereby 
agree  to  become  surety  for  Henry  Block  &  Bro." 

2,  In  the  brief  of  counsel  in  support  of  this  application  I  find  the 
following  admission,  viz. : 

<'  The  contract  on  its  face  is  a  contract  of  surety  ship  ^  and  the  court 
holds  it  to  be  such." 

Again: 

<<  The  court  erred  in  holding  that  Lazard  was  not  entitled  to  notice 
from  the  plaintiffs  of  their  acceptance  of  his  alleged  contract  of 
suretyship,^  ^ 

Again : 

''The  court  erred  in  holding  that  the  letter  missive  in  this  cause 
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to  plaintiffs  was  not  an  offer  to  become  a  surety  within  the  meaning 
of  the  law  upon  that  subject." 

That  these  admissions  were  deliberately  made  is  attested  by  the 
fact  that  the  last  two  quotations  are  the  headings  of  the  two  propo- 
sitions on  which  counsel  mainly  rely,  and  one  of  which  I  have  under 
present  consideration. 

3.  They  are  in  strict  keeping  with  the  individual  answer  of  Lazard 
in  this  suit,  wherein  he  avers  that,  if  he  is  in  any  way  liable  for  the 
account  sued  on,  Mayer  Israel  is  a  co^  surety j  and  that  he  is  entitled 
to  the  benefit  of  division,  which  he  hereby  claims;"  or,  in  the  alter ^ 
rKttivey  ''the  said  Mayer  Israel  being  a  co-surety ,  he  is  entitled  to  re- 
cover against  him  judgment  for  one -half  of  the  amount  of  the  judg- 
ment rendered  against  him."  His  prayer  for  judgment  conforms  to 
the  foregoing  allegations  of  his  answer. 

4.  In  the  demand  that  the  attorneys  of  Lachman  &  Jacobi  made 
npon  0.  Lazard,  under  date  October  7,  1891,  they  say  inter  alios  that 
"  we  hereby  notify  you  that  the  indebtedness  of  Messrs.  Henry  Block 
&  Bro.  to  said  Lachman  &  Jacobi,  for  which  you  are  surety,  under 
your  letter  of  June  4, 1891  ^amounta  to  ten  thousand  and  seventy  dol- 
lars and  thirty -four  cents.  You  are  aware  that  attachments,  far  ex- 
ceeding Henry  Block  &  Bro.'s  assets,  have  been  levied  upon  them, 
and  we  demand  immediate  payment  or  we  shall  institute  suit 
promptly. 

**  Yours  very  truly, 

"  MoisB  &  TrrcHB." 

There  can  be  no  doubt  of  the  correctness  of  our  opinion  in  so  far 
as  it  affirmed  that  Lazard  sustained  toward  the  plaintiffs  the  relation 
of  surety  for  Henry  Block  &  Bro.  Under  the  Code  ''suretyship  is  an 
accessory  promise  by  which  a  person  binds  himself  for  another  already 
bound."  R.  0.  0.  3036.  It  is  a  personal  and  accessory  promise  in 
favor  of  a  third  person, 

A  mortgage  is  a  contract  of  security  for  debt.  R.  0.0.  3278.  So 
is  a  pledge  a  contract  of  security  for  debt,  R.  0.  0.  8133.  A  mort- 
gage is  '«  a  species  of  pledge.^'     R.  0.  0.  3279. 

All  of  these  engagements  are,  in  another  article  of  the  Oode, 
under  the  title  "of  conventional  obligations,"  placed  in  the  same 
category,  thus: 

"  An  accessory  contract  is  made  for  assuring  the  performance  of  a 
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prior  contract,  either  by  the  same  parties  or  by  others  $  such  as  sure- 
tyship, mortgage  and  pledge."     R.  O.  C.  1771. 

As  an  agreement  of  suretyship,  or  accessory  promise,  notification  of 
acceptance  on  the  part  of  Lachman  &  Jacobi  was  altogether  unnec- 
essary to  give  it  binding  force  on  0.  Lazard  (1)  because  the  law 
does  not  require  such  notice;  and  (2)  because  the  terms  of  the 
agreement  exclude  the  idea  of  notice  of  acceptance  being  required. 

(a)  There  is  nothing  said,  under  the  title  '^of  suretyship,"  in  the 
Code,  of  such  notice  being  required,  not  even  by  implication. 

This  is  just  what  we  said  in  our  original  opinion ;  and,  after  making 
a  quotation  therefrom,  counsel  for  applicant  say  in  their  brief : 

'<  True  there  is  no  text  of  the  law  to  that  effect,  particularly  and 
specially  applicable  to  the  contract  of  suretyship;  but  there  are 
many  texts  to  that  effect  which  necessarily  apply  to  all  contracts, 
suretyship  included." 

Counsel,  in  support  of  that  proposition,  cite  quite  a  number  of 
articles  of  the  Code— 1768,  1779,  1797,  1798,  1800,  1803,  1804,  1809, 
1810,  1819,  1997—  all  of  them  being  found  under  the  title  of  con- 
ventional obligations ;  and  neither  of  thei/fi  making  mention  of  the 
notice  of  the  acceptance  of  a  contract  of  euretyahip. 

This  admission  is  an  absolute  surrender  of  the  whole  question ;  for 
it  is  elementary  that  the  articles  of  the  Code  which  are  collated 
under  any  given  title  must  be  consulted  in  determining  the  eeeential 
elements  of  the  contract  which  is  therein  specified.  We  may  ex- 
amine other  articles  and  titles  for  the  purpose  of  ascertaining  the 
effect  of  an  article  under  examination,  but  for  such  purpose  only. 

But,  strange  to  say,  counsel  add — in  the  very  next  sentence  to  the 
one  above  quoted — that  **  suretyship  is  a  commutative  contract^*' 
referring  to  R.  C.  C.  1768  under  the  title  ^'  of  conventional  obliga- 
tions." And,  in  making  that  statement,  seem  to  have  overlooked 
the*  almost  immediately  following  Art.  1771,  which  declares  that 
suretyship  is  an  '<  accessory  contract,"  ^'  such  as  mortgage  or 
pledge." 

It  must  be  borne  in  mind  that  the  question  is  not  as  to  Lachman  & 
Jacobi' s  consent  to  a  contract,  but  as  to  their  failure  to  give  the  surety 
notice  of  their  acceptance  of  their  agreement.  This  agreement  is  an 
accessory  promise  which  C.  Lazard  executed  in  favor  of  Lachman  & 
Jacobi  ex  gratia.  The  primary  obligation  is  from  Henry  Block  & 
Bro.  to  Lachman  &  Jacobi.    It  is  therefore  clear  that  the  rules  of 
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]aw  governing  commntative  contracts  are  without  application  or 
analogy  to  the  issne. 

(b)  The  terms  of  Lazard's  agreement  exdnde  the  idea  of  Lachman 
&  Jacobi  giving  notice  of  acceptance ;  becanse  they  are  absolute  and 
unconditional,  and  clearly  import  a  binding  agreement  from  and 
after  date,  for  it  says : 

"I  hereby  agree  to  become  surety  for  Henry  Block  &  Bro.  for  the 
Bom  of  ten  thousand  dollars  jointly  and  severally  with  Henry  Block 
&;Bro.  This  agreement  to  bind  me  in  the  sum  of  ten  thousand 
dollars  until  the  16th  of  October,  1891." 

Not  only  does  0.  Lazard  ''agree  to  become  surety  for  Henry 
Block  &  Bro.,"  but  this  agreement  is  made  ^^  jointly  and  aeverally 
vriih  Henry  Block  <&  Bro.^^ 

Nor  is  this  all,  for  the  foregoing  is  supplemented  thus:  ''This 
agreement  to  bind  me  in  the  sum  of  ten  thousand  dollars  until  the 
16th  of  October,  1891."  To  bind  him,  when?  Evidently  from  the 
date  of  the  agreement.  To  bind  him  how?  Jointly  and  severally 
with  Henry  Block  &  Bro.  for  their  indebtedness  to  Lachman  & 
Jacobi.  What  is  the  effect  of  such  a  promise  of  suretyship?  Let  us 
see  what  the  Oode  says  under  the  title  which  treats  "  of  the  effects  of 
■aretyship  between  the  creditor  and  the  surety,"  with  reference  to 
this  character  of  suretyship;  and  looking  into  the  Oode  on  the  sub- 
ject  we  find  the  following,  viz. : 

"  The  obligation  of  the  surety  toward  the  creditor  is  to  pay  him  in 
ease  the  debtor  should  not  himself  satisfy  the  debt;  and  the  prop- 
erty of  such  debtor  is  to  be  previously  discussed  or  seized,  unleaa  the 
surety  should  have  renounced  the  plea  of  discussion,  or  should  be 
hound  in  solido  Jointly  with  the  debtor j  in  which  case  the  effects  of  hie 
engagement  are  to  be  regulated  by  the  same  principles  which  have  been 
established  for  debtors  in  solido.^^     R.  0.  O.  8045.     (Our  italics.) 

Let  us  then  examine  the  principles  which  have  been  established  for 
debtors  in  aoltdo,  and  thus  ascertain  what  are  the  effects  of  0. 
Lazard's  solidary  engagement  with  Henry  Block  &  Bro.  in  favor  of 
Lachman  &  Jacobi. 

A  single  reference  will  answer  the  purpose,  for  the  provisions  of 
R.  C.  0.  2094,  to  be  found  in  the  chapter  which  treats  "  of  the  rules 
which  govern  obligations  with  respect  to  debtors  in  soltdo,"  are: 
*^  The  creditor  of  an  obligation  contracted  in  solido  may  apply  to 
uiT  one  of  the  debtors  he  pleases  without  the  debtor's  having  a 
right  to  plead  the  benefit  of  division." 
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Giviog  the  same  effect  to  Lazard's  solidary  engagement  of  surety- 
ship, he  is  not  entitled  to  urge  the  plea  of  discussion  or  divlBion; 
and  Lachman  &  Jacobi  could  apply  to  him  firgt  and  alone  to  pay  the 
debt  of  Henry  Block  &  Bro.,  if  they  chose. 

This  is  evidently  true,  and  demonstrates  that  0.  Lazard  was  not 
entitled  to  notice  by  Lachman  &  Jacobi  of  their  acceptance  of  his 
solidary  suretyship. 

To  arrive  at  this  conclusion,  this  court  would  have  to  maintain  the 
doctrine  that  the  surety  in  solido  on  any  conventional  obligation 
would  not  be  bound  without  the  obligee's  formal  notice  of  accept- 
ance first  given. 

This  is  not  true,  of  course. 

But  it  is  insisted  that  Lazard's  agreement  is  merely  a  mercantile 
letter  of  credit,  and  hence  notice  of  acceptance  is  of  its  essence. 

Let  us  examine  this  proposition. 

Had  Lazard's  engagement  been  restricted  to  the  phrase  "I  hereby 
agree  to  become  surety  for  Henry  Block  &  Bro.  for  the  sum  of  ten  thou- 
sand dollars,"  and  all  that  follows  omitted,  there  might  have  been  plaus- 
ibility in  the  contention;  but  the  remaining  words  of  the  sentence, 
**  jointly  and  severally  with  Henry  Block  &  Bro.,"  give  it  the  char- 
actor  of  a  solidary  engagement  with  the  plaintiffs'  debtors,  which  the 
Code  declares  shall  be  *^  regulated  by  the  same  principles  which  have 
been  established  for  debtors  in  solido  "     R.  0.  C,  3045. 

And  the  concluding  senteilce,  ^Hhis  agreement  to  bind  me  in  the 
sum  of  ten  thousand  dollars,  until  the  15th  of  October,  1891,"  even 
more  clearly  evidences  the  immediate  and  unconditional  effect  of 
Lazard's  engagement. 

Words  more  potent  could  not  have  been  chosen  for  the  purpose 
of  showing  that  Lazard's  evident  intention  was  to  bind  himself  imme- 
diately and  in  any  contingency. 

His  agreement  is  altogether  different  from  the  one  that  figured  in 
the  case  of  Menard  vs.  Scudder,  7  An.  385. 

That  was  of  the  following  tenor,  viz : 

<'  Baton  Rouge,  December  4,  1849. 
'*I  do  recommend  my  friend,  J.  B.  Scudder,  of  the  parish  of  East 
Baton  Rouge,  a  planter,  and  any  funds  he  may  raise,  or  acceptances^ 
in  case  he  does  not  pay,  I  bind  myself  to  pay. 

'<  Jambs  McOalop." 
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Of  that  instrumeDt  the  court  express  the  opmion,  viz. :  ''The com- 
mon sense  of  this  declaration  is  a  promite  to  indemnify;  a  guarantee 
to  those  who  might  lend  him  money,  or  accept  for  him."  (Onr 
itaUcs.) 

They  also  expressed  the  opinion  that  notice  of  its  acceptance  was 
necessary;  bnt  it  is  interesting  and  instructive  to  observe  the 
grounds  they  put  that  opinion  upon.     They  say : 

''  For  when  the  letter  of  guaranty  is  addressed  to  the  public  at 
large;  when  it  is  b proposition^  and  to  attach  upon  future  transac- 
tions ;  when  it  is  unlimited  in  amount  and  indefinite  in  duration^  and 
is,  by  it8  nature,  subject  to  recall,  it  seems  manifestly  just  that  the 
guarantor  should  be  entitled  to  notice  of  acceptance  within  a  reason- 
able time  from  the  person  who  undertakes  to  act  upon  its  faith. '^ 
(Our  italics.) 

The  agreement  of  Lazard  is  wholly  different  in  every  respect. 

But  if  the  agreement  of  Lazard  be  taken  for  a  letter  of  credit,  it  is 
a  foreign  and  not  a  domestic  contract  It  was  drawn  and  signed  in 
New  Orleans,  La.,  to  have  effect  in  San  Francisco,  Oal.  It  was 
addressed  to  Lachman  &  Jacobi,  of  San  Francisco,  by  O.  Lazard,  of 
New  Orleans.  It  was  intended  to  form  the  basis  of  a  line  of  credit 
the  former  were  to  give  to  Henry  Block  &  Bro. ,  as  well  as  to  secure 
their  existing  indebtedness. 

The  precept  of  our  Code  applicable  to  this  kind  of  an  engagement 
is  this: 

''  But  the  effect  of  acts  passed  in  one  country  to  have  effect  in 
another  country  is  regulated  by  the  laws  of  the  country  where  such 
acts  are  to  have  ejfect."  R.  O.  O.  10.  In  our  jurisprudence  this 
article  has  been  frequently  applied  to  similar  engagements. 

In  Whiston  vs.  Stodder,  8  M.  186,  it  was  held  that  '*  a  contract 
between  persons  separated  from  each  other  is  consummated  in  and 
governed  by  the  laws  of  the  place  where  the  final  assent  is  given.  So 
an  or<l6r  for  goods  from  one  in  Louisiana  on  another  in  England  is 
governed  by  the  English  law."     Shaw  vs.  Oakey,  3  R.  361. 

In  Vidal  vs.  Thompson,  11  M.  23,  it  was  held  that  <'  the  laws  and 
usages  of  the  place  where  the  obligation  is  to  be  fulfilled  must  regu- 
late its  performance." 

In  Zacharie  vs.  O'Beime,  6  La.  402,  it  was  held  that  <*  a  mortgage 
given  in  one  State,  to  secure  advances  to  be  made  by  a  mortgagee 
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in  another  State,  being  but  inchoate,  to  take  effect  on  the  latter^s  ac- 
ceptance, is  governed  by  the  ]aws  of  hia  domicile." 

In  Beime  vs.  Patton,  17  La.  589,  it  was  held  that  <<  the  validity  of 
a  contract  made  in  one  place,  tacitly,  or  expressly  to  be  performed 
in  another,  depends  upon  the  laws  of  the  latter. ^^ 

But  perhaps  the  strongest  and  clearest  illustration  of  this  principle 
of  law  is  to  be  found  in  the  recent  case  of  Olaflin  vs.  Mayer,  41  An. 
1048,  in  which  a  case  is  stated  in  which  ''the  completion  of  the  con- 
tract, the  acceptance  of  the  price  and  conditions,  depended  entirely 
upon  the  non-resident  creditors."  "When,"  the  court  say,  "the 
agent  exhibited  the  samples  under  their  restricted  authority,  and 
transmitted  their  orders  to  their  principal,  there  was  no  obligation 
created  which  the  buyer  could  enforce.  When  the  proposal  to  pur- 
chase, as  forwarded  by  the  agent,  was  accepted  by  his  principal, 
tJien  there  was  a  contract  created  which  the  buyer  in  New  Orleans 
>could  enforce." 

Again: 

*'  In  the  instant  case  there  is  no  difference  between  the  proposal 
to  purchase  forwarded  by  the  agent,  and  one  transmitted  through 
the  mail  by  •the  buyer.  It  is  not  doubted  that  purchases  by  order 
by  the  buyer  himself  become  contracts  of  the  place  where  the  order  is 
flUed  (our  italics).  Gates  vs.  Oaither,  46  An.  286;  Succession  of 
Larendon,  89  An.  962.     (Italics  by  the  J.,  dissenting.) 

Unquestionably,  Lazard's  engagement,  considered  as  a  letter  of 
credit,  is  a  California  contract,  the  city  of  San  Francisco  being  the 
place  of  acceptance,  as  well  as  the  place  where  the  orders  of  Henry 
Block  &  Bro.  were  to  be  thereunder  filled. 

But,  in  this  view  of  the  case,  Lazard  was  entitled  to  no  notice  of 
acceptance,  because  the  Civil  Code  of  California  provides  that  *'  the 
writer  of  a  letter  of  credit  is  liable  for  credit  given  upon  it,  vnthout 
notice  to  him^  unless  its  terms  express  or  imply  the  necessity  of  giv- 
ing notice."     Civil  Code  of  California,  Art.  2866. 

The  application  of  the  law  of  the  place  of  acceptance  destroys 
this  contention  of  the  defendant,  altogether. 

But  let  me  go  a  step  further  and  consider  Lazard's  agreement  as  a 
common  law  guaranty ;  and  what  is  the  result  ? 

On  this  proposition  it  is  only  necessary  for  us  to  consider  one  case 
—Davis  vs.  Wells,  104  U.  S.  169— as  it  is  conceded  to  be  the  leading 
case  on  that  question.     Its  syllabus  is  as  follows,  viz. : 
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''The  rule  requiring  notice  by  the  guarantee  of  his  acceptance  of 
the  guaranty,  and  his  intention  to  act  under  it,  applies  only  when 
the  instrument  being,  in  legal  effect,  merely  an  offer  or  proposal^  such 
an  acceptance  is  necessary  to  the  mutual  assent  without  which 
there  can  be  no  contract."     (Italics  by  the  J.,  dissenting.) 

Applying  that  rule  to  Lazard's  agreement,  it  is  quite  evident  that 
he  was  entitled  to  no  notice  of  acceptance,  because  it  is  not  a  mere 
proposal  but  a  solidary  engagement  with  Henry  Block  &  Bro. 

This  was  the  feature  of  the  contract  Davis  entered  into  with  Wells, 
Fargo  &  Co.,  which  the  Supreme  Court  particularly  emphasized,  as 
controlling  their  decision ;  for,  in  treating  of  this  absolute  and  un- 
conditional feature  of  it,  they  say : 

'*  But,  if  we  should  consider  that,  notwithstanding  the  complete- 
ness of  the  contract  as  such,  the  guaranty  of  the  future  advances 
was  subject  to  condition  imposed  by  law,  that  notice  should  be  given  to 
the  guarantor  that  the  guarantee  either  would  or  had  acted  upon  the 
faith  of  it,  we  are  to  inquire  what  effect  is  to  be  given  to  the  use  of 
the  words  which  declare  that  the  guarantors  thereby  *  guaranty  unto 
them,  the  said  Wells,  Fargo  &  Co.,  unconditionally  and  at  all 
times  J  any  indebtedness  of  Qordon  &  Co.,  to  the  exient  and  not  ex- 
ceeding the  sum  of  ten  thousand  dollars,  for  any  overdraft  now  made 
or  that  may  be  hereafter  made  at  the  bank  of  said  Wells,  Fargo  &Co.' 

''Upon  the  supposition  now  made,  the  notice  necessary  arises  upon 
the  nature  of  such  guaranty. 

"  It  is  not,  and  can  not  be,  claimed  that  such  a  condition  is  so 
essential  to  the  obligation  that  it  can  not  be  waived.  We  do  not  see 
what  less  effect  can  be  ascribed  to  the  words  quoted  than  that  aU 
conditions  that  would  otherwise  qualify  the  obligation  are  by  agreement 
expunged  from  it  and  made  void, 

''  The  a^eement  becomes  thereby  absolute  and  unqualified;  free  from 
all  conditions  whatever.  This  is  the  natural,  obvious  and  ordinary 
meaning  of  the  terms  employed,  and  we  can  not  doubt  that  they  express 
the  real  meaning  of  the  parties, 

''  It  was  their  manifest  intention  to  make  it  unambiguous  that 
Wells,  Fargo  &  Co.,  for  any  indebtedness  that  might  arise  to  them 
in  consequence  of  any  overdrafts  of  Gordon  &  Co.,  might  securely 
look  to  the  guarantors,  without  the  performance,  on  their  part,  of  any 
conditions  precedent  thereto  whatever, ^^    (Italics  by  the  J. ,  dissenting.) 

The  court  placed  their  decision  squarely  upon  the  absolute  terms 
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of  the  gaaranty,  viz. :  "  We  guat&nty  unto  them,  the  said  Wells, 
Fargo  &  Co.,  unconditUmally  and  at  all  times^  any  indebtedness  of 
Ckyrdon  d:  Co,;^^  and  construed  that  language  to  be  a  waiver  of  all 
conditions  precedent.  In  other  words,  the  court  interpreted  those 
terms  as  having  the  same  effect  as  a  solidary  promise  of  suretyship 
under  our  law;  and  operated  as  a  waiverj  or  rather  as  a  renunciation 
of  notice  of  acceptance  on  the  part  of  the  guarantee. 

That  decision  furnishes  a  conclusive  answer  to  the  contention  of 
defendant's  counsel. 

The  next  proposition  that  is  insisted  upon  is,  that  in  no  event  can 
Lazard  be  bound  for  the  debts  Henry  Block  &  Bro.  had  already  con- 
tracted at  the  date  of  his  agreement,  June  4,  1891. 

Why  not?  The  terms  of  his  agreement  are  general,  viz. :  *'  I 
hereby  become  surety  for  Henry  Block  &  Bro.  for  ten  thousand 
dollars."  Also:  ''This  agreement  to  bind  me  in  the  sum  of  ten 
thousand  dollars  until  the  15th  of  October,  1891."  They  are  with- 
out any  limitation  or  restriction  as  to  any  particular  indebtedness  of 
Henry  Block  &  Bro.,  for  which  Lazard  obligated  himself  as  surety, 
past,  present  or  future. 

As  a  man  binds  himself,  so  will  he  be  bound. 

The  law  of  suretyship  puts  no  limitation  upon  such  agreements. 
Quite  the  contrary,  for  the  Code  declares  that  '^  suretyship  is  an 
accessory  promise,  by  which  a  person  binds  himself  for  another 
already  bound."     Revised  Civil  Code,  3035. 

That  article  may  be  interpreted  to  mean  '^ already  bound"  for  an 
existing  indebtedness,  or  ior  an  indebtedness  to  be  created  in  the 
future.  The  essential  thing  is  that  the  surety  shall  bind  himself  as 
the  obligor  is  hound j  and  not  differently. 

But  if  this  is  considered  to  be  a  doubtful  proposition,  the  matter 
is  pat  at  rest  by  the  parties  themselves  pending  their  negotiations 
on  the  subject. 

On  the  25th  of  May,  1891,  plaintiff  wrote  a  letter  demanding  of 
Henry  Block  &  Bro.  a  guaranty  in  these  words,  viz. : 

**  You  must  also  secure  us  in  some  way  for  money  ounng  us  for 
merchandise^  and  a  guaranty  to  the  amount  of  ten  thousand  dol- 
lars from  your  father-in-law  would  be  acceptable." 

This  letter  closes  with  this  sentence,  viz : 

*'  The  gaaranty  written  of  we  want  in  sach  shape  that  it  covers 
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all  you  owe  ns  (on  merchandise)  and  all  yon  may  owe  us  hereafter, 
np  to  ten  thousand  dollars." 

A  similar  request  is  made  in  their  letter  addressed  to  Henry  Block 
on  the  following  day.  On  the  3d  of  June  these  two  letters  were 
followed  by  a  telegram  of  similar  purport. 

Immediately  upon  the  receipt  of  those  letters  and  telegram  the 
agreement  of  O.  Lazard  was  procured,  and  on  the  4th  of  June  the 
following  letter  was  mailed  to  the  plaintiffs,  viz. : 

'<  New  Objlbans,  La.,  June  4,  1891; 
"  Measra.  Lctchman  d:  Joco&i,  San  Francisco^  Cal. : 

'<  Deak  Sibs — ^Your  telegram  of  the  third  to  hand  and  contents 
noted,  and  to-day  wire  you,  Lazard's  guaranty  mailed  to-day,  which 
I  enclose  herewith.  If  I  or  our  firm  owe  you  this  on  that  date,  same 
will  be  promptly  paid  by  C  Lazard  <fc  Co. 

*'Hbnby  Block." 

These  letters,  amongst  others,  were  introduced  in  evidence  by  0. 
Lazard,  and  they  are  as  binding  on  him  as  any  other  part  of  the  tes- 
timony, and  from  its  effect  there  is  no  possible  escape  for  him. 

Hence  we  have  proved,  *'  out  of  the  mouth  of  his  own  witnesses," 
that  the  agreement  was  intended  to  secure  the  payment  of  Henry 
Block  &  Bro.'s  merchandise  account  then  due  to  the  plaintiffs,  as  well 
as  their  future  and  prospective  indebtedness  up  to  the  16th  of  Octo- 
ber, 1891. 

Bnt  what  is  an  even  m^yre  important  and  conspicuous  fact  is  that 
Lachman  <&  Jaco6t,  ot^er  their  own  signatures,  negotiated  this  guaranty, 
and  influenced  and  procured  the  ag  cement;  and  they  indicated  their 
willingness  to  accept  0.  Lazard  as  surety  for  ten  thousand  dollars. 
They  telegraphed  for  it  on  the  3d  of  June,  and  it  was  promptly  for- 
warded on  June  4  by  mail,  and  explained  by  wire.  All  of  this  cor- 
respondence is  put  in  evidence  by  C.  Lazard. 

In  our  original  opinion  (see  16  So.  Rep.  649)  we  held  that  the 
allegations  of  the  plaintiffs'  petition  in  the  salt  of  0.  Lazard  &  Co. 
vs.  Henry  Block  &  Bro. — having  been  sworn  to  by  C.  Lazard,  the 
senior  member  of  that  firm — constituted  ''  judicial  admissions  of  a 
party  to  a  suit,  which  can  not  be  altered  at  will  to  the  detriment  of 
the  other  party,  or  with  respect  to  those  persons  having  an  adverse 
interest  in  them." 

The  purpose  and  scope  of  this  expression  were  to  affirm  that  if  it 
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were  at  all  donbtful  that  plaintiffs  were  entitled  to  recover  against 
Lazard  on  his  agreement,  that  the  judicial  admissions  in  that  petition 
were  conclusive  against  him,  notwithstanding  Lachman  &  Jacobi 
were  not  parties  to  that  suit,  because  the  amount  of  the  ten  thousand 
dollars  surety  here  sued  on  idos  included  in  that  suit,  and  the  affidavit 
for  the  attachment  was  made  by  0.  Lazard.  To  that  proposition, 
counsel  in  their  application  make  a  most  determined  resistance. 

Plaintiffs'  proposition  is  that,  in  this  suit  against  Henry  Block  & 
Bro.  and  C.  Lazard  on  the  account  and  contract  of  suretyship,  the 
latter  can  not  deny,  for  the  purpose  of  relieving  himself  from  liability y 
the  binding  force  of  a  contract,  the  benefit  of  which  he  had  soaght 
and  obtained  in  the  former  suit,  by  procuring  for  his  firm  the  first 
attachment  of  all  the  property  of  Henry  Block  &  Bro.,  the  conrnman 
debtors  of  both  parties ,  and  defendants  in  both  suits  at  the  sam^  time^ 
and  the  appropriation  of  the  proceeds  of  the  sale  of  the  whole  of  their 
property  to  the  payment  of  the  debts  of  his  firm  to  the  exclusions  of 
all  other  creditorSj  plaintiffs  included. 

Counsel  for  Lazard,  in  their  brief,  do  not  deny  that  the  amount  of 
this  ten  thousand  dollar  suretyship  was  included  in  the  suit  of  0. 
Lazard  &  Co.  vs.  Henry  Block  &  Bro.,  but,  on  the  contrary,  affirm 
that  to  be  a  fact,  and  insist  that  it  was  not  in  any  way  binding  on  C. 
Lazard  &  Co.     For  amongst  other  things  they  say : 

''That  suit  was  brought  by  the  commercial  firm  of  C.  Lazard  &  Co. 
That  firm  was  absolutely  distinct  from  C.  Lazard.  C.  Lazard's  obli- 
gations were  not  those  of  the  firm.  C.  Lazard's  rights  were  not 
those  of  the  firm.  The  firm  was  no  party  to  this  alleged  contract  of 
suretyship.  Even  if  Lazard  had  paid  every  dollar  of  his  obliga- 
tion, the  firm  could  not  have  recovered  a  cent  from  Block  &  Bro. 
The  firm  had  no  right,  power,  or  authority  to  sue  on  anv  individual 
claim  of  C.  Lazard." 

All  that  may  be  admitted  at  once,  for  it  is  not  contended  that  C 
Lazard  <St  Co,  were  in  any  manner  bound  to  plaintiffs,  through  the 
instrumentality  of  that  suit.  But  it  is  urged,  and  our  opinion  holds, 
that  C.  hazard's  affidavit  to  the  petition  in  that  suit,  including  the 
suretyship,  is  a  binding  judicial  admission  of  it  from  which  he  can  not 
escape,  notwithstanding  it  was  incorporated  therein  without  the 
knowledge  or  consent  of  his  firm. 

Counsel  seem  to  take  comfort  from  the  fact  that  there  was  no 
averment  in  the  petition  in  the  suit  of  C.  Lazard  &  Co.  vs.  Henty 
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Block  &  Bro.  to  indicate  that  the  contract  of  C.  Lazari  formed  a 
part  of  it,  and  they  say  in  their  brief,  ^'it  was  a  plain  error  of  law 
and  fact  to  inclnde  any  such  individual  claim  of  Lazard  in  the  suit  of 
the  commercial  firm  of  which  he  was  a  member.  This  plain  error  of 
law  and  fact  was  set  forth  in  a  motion  and  affidavit  on  December  1, 
1891,  and  the  court  permitted  the  discontinuance  of  the  suit  in  refer- 
ence thereto.  *  ♦  *  Until  this  affidavit  was  filed  there  was  nothing 
whatever  in  the  record  to  show  that  the  claim  included  the  alleged 
guarantee, 

"^o  human  being,  not  possessed  of  the  power  of  divination,  could, 
from  this  language^  ^ — the  allegations  of  the  plaintiffs'  affidavit — ^Hnfer 
that  the  averment  covered  a  contingent  liability  of  one  of  the  partners 
of  the  firmj. in  which  the  firm  had  no  interest  or  concern  and  which 
they  had  no  right  to  set  up  and  no  right  to  recover  on." 

Again: 

''There  is  not  a  line  of  evidence  in  the  record  to  show  that  plain- 
tiffs  had  any  knowledge  as  to  what  the  indefinite  language  of  this  pe- 
tition  covered,  or  was  intended  to  cover. 

'^  There  was  nothing  in  the  record  itself,  when  the  suit  at  bar  was 
brought,  which  gave  the  faintest  inkling  of  the  fact  that  the  firm  of 
C.  Lazard  &  Oo.  was  trying  to  enforce  the  individual  claim  of  one  of 
its  members." 

The  foregoing  are  distinct  and  unqualified  admissions,  that  the 
amount  of  the  suretyship  was  included  in  that  suit;  that  it  was  in- 
cluded therein  by  0.  Lazard  intentionally ;  but  that  it  had  been,  by 
him,  BO  carefully  secreted  from  view  that,  in  his  opinion,  **  no  human 
being,  not  possessed  of  the  power  of  divination,"  could  have  in- 
ferred from  the  *< indefinite  language  of  the  petition"  that  **it  cov- 
ered a  contingent  liability  of  one  of  the  partners  "  of  his  firm. 

After  this  suit  was  filed  on  the  5th  of  October,  1891,  the  contract 
of  suretyship  went  to  maturity  on  the  16th;  but  on  the  7th  of  Octo- 
ber, previous  to  its  maturity,  the  attorneys  for  the  plaintiff  wrote  to 
C.  Lazard  a  letter,  demanding  immediate  payment,  on  the  penalty  of 
suit  instanter. 

In  that  letter  they  say : 

"  You  are  aware  that  attachments  far  exceeding  Henry  Block   <& 
Bro,^s  assets  have  been  levied  upon  thev^i,  and  we  demand  immediate 
payment  or  we  shall  institute  suit  promptly." 
34 
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What  reply  did  0.  Lazard  make  to  that  demand?  He  neither  dis- 
avowed his  liability  nor  plead  prematurity,  but,  carefully  withholding 
from  plaintiffs'  counsel  the  fact  that  his  liabil  ty  was  incorporated  in 
the  previous  suit,  asked  them  for  an  extension  of  time — ^thereby  un- 
qualifledly  admitting  his  liability  to  the  plaintiffs. 

But  the  plaintiffs  did  not  then  institute  suit;'  they  waited  patiently 
for  five  weeks,  and  only  filed  suit  on  the  16th  of  November,  1891 — 
attaching  the  same  property  that  G.  Lazard  &  Oo.  had  attached 
previously. 

In  their  petition  in  this  suit  all  of  the  facts  of  the  suit  of  0. 
Lazard  &  Oo.  vs.  Henry  Block  &  Bro.  are  circumstantially  related, 
alleging  that  it  was  first  in  order  and  rank  of  privilege,  and  that  all 
of  the  partnership  as  well  as  individual  property  of  the  defendants 
had  been  seized.  Setting  out  fully  0.  Lazard's  contract  of  surety- 
ship as  securing  the  defendant's  account,  plaintiffs  aver  that  in  that 
suit  ''0.  Lazard  recognized  an  indebtedness  due  to  petitioners  by  said 
Henry  Block  &  Bro.,  and  as  covered  by  said  contract  of  ten  thousand 
dollars,  and  that  0.  Lazard  admitted  his  liability  therefor  as  gpiaranty 
for  said  amount  by  including  it  in  the  aforesaid  suit,  No.  33,910, 
and  sweating  to  its  correctness." 

It  thus  appears  that  plaintiffs  were  well  aware  of  the  fact  that  this 
suretyship  was  incorporated  in  the  former  suit,  notwithstanding  C. 
Lazard's  attempted  concealment  of  it,  and  that  face  was  made  one 
of  the  grounds  for  their  attachment,  and  on  it  they  place  reliance  as 
establishing  0.  Lazard's  admission  of  liability. 

They  also  rely  upon  Lazard's  admission  of  liability  and  request  for 
an  extension  of  time  to  pay. 

On  the  20th  of  November,  1891,  just  five  days  after  this  suit  was 
filed,  plaintiffs  in  the  suit  of  C.  Lazard  &  Oo.  vs.  Henry  Block  &  Bro. 
obtained  an  order  of  court  for  the  sale,  pendente  lite,  of  all  de- 
fendant's stock  of  merchandise,  and  in  pursuance  of  that  order  same 
was  subsequently  sold  and  the  proceeds  thereof  applied  to  plaintiffs' 
claim  by  preference  under  their  ranking  attachment  to  the  exclu- 
sion of  all  others. 

On  the  dOth  of  November,  1891,  ten  days  subsequent  to  said  order 
of  sale,  that  case  went  to  trial  on  plaintiffs'  motion  to  confirm  a 
default,  and  0.  Lazard  was  placed  upon  the  stand  and  interrogated 
as  a  witness,  and  in  the  coarse  of  his  cross-examination  he  was 
asked  a  great  many  questions  la  reference   to   the  agreement  he 
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Big:ned  as  surety  for  the  defendants  in  favor  of  Lachman  &  Jacob!, 
his  attention  being  invited  to  the  petition  in  the  suit,  evidently  with 
the  view  of  inducing  him  to  make  an  admisssion  to  the  effect  that  it 
was  included  therein. 

To  all  these  questions  objection  on  objection  was  urged  by  the 
plaintiffs'  counsel,  but  they  were  all  overruled  by  the  court  and  the 
witness  compelled  to  answer,  the  objections,  evidence  and  reasons 
of  the  judge  covering  fully  fifty  pages  of  the  transcript  No.  11,103  of 
this  court.  But  finally,  the  day  having  been  consumed,  and  no  de- 
cisive answer  from  0.  Lazard  obtained  to  these  pertinent  inquiries, 
the  court  adjourned  for  the  day. 

On  the  following  morning  plaintiffs'  counsel  went  into  court  and 
filed  a  very  guarded  motion,  merely  stating  that  'through  an  error 
of  fact  (they  had)  claimed  from  the  defendant  forty -one  thousand 
five  hundred  and  ninety- eight  dollars  and  forty -three  cents,"  while 
"there  was  due  0.  Lazard  &  Go.  only  the  sum  of  thirty-one  thou- 
sand five  hundred  and  ninety-eight  dollars  and  forty -three  cents; 
and  that  they  desired  to  remit  the  difference  of  ten  thousand  dollars 
on  that  account. 

The  order  of  court  followed  the  terms  of  the  motion.  Still  enter- 
taining the  idea  that  they  had  effectually  concealed  this  suretyship 
from  view  up  to  that  time,  counsel  say  in  their  brief : 

"  No  human  being,  not  possessed  of  the  power  of  divination,  could 
from  this  language  infer  that  the  amount  covered  a  contingent  lia- 
bility of  one  of  the  partners  of  the  firm." 

And  yet  they  complain  very  bitterly  in  their  brief  that  our  opinion 
places  an  imputation  of  untruth  upon  the  testimony  of  Mr.  Leake 
'*  when  he  states  that  he  would  not  have  permitted  this  claim  to  have 
been  included  had  he  been  informed  at  the  time ;  and  that  aa  soon  as 
Judge  Lazarus  returned,  the  error  of  law  and  fact  was  corrected  by 
motion  and  affidavit. ' ' 

In  treating  of  the  $10,000  guaranty,  the  opinion  of  the  court,  says: 

*'  We  infer  from  the  record  that  it  was  not  until  the  demand  came 
from  the  plaintiffs,  based  on  that  paper,  that  it  became  known  to 
counsel  that  the  attachment  suit  embraced  the  guaranty.  He  then 
told  (counsel?)  the  explanation  of  the  $10,000,  (which)  should  have 
been  given  before  the  attachment  suit  was  instituted,  clearly  imply- 
ing that  if  given,  the  item  would  not  have  included  the  guaranty. 

*'The  s^it  as  to  the  $10,000,  was  thereupon  discontinued  on  the 
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groand  of  error.  It  is  this  snit,  the  allegation  on  which  it  was 
based,  and  defendant's  affidavit  to  the  amount  saed  for,  that  it  is 
urged  on  us,  excludes  defendant  from  denying  his  liability  in  the 
present  suit." 

But  I  have  shown  from  the  record  that  the  plaintifif' s  demand 
was  made  on  the  7th  of  October,  1891,  and  that  this  suit  was  not 
filed  until  the  16th  of  November,  1891.  During  the  five  weeks  that 
intervened,  no  effort  was  made  towards  rectifying  the  alleged  error, 
and  counsel  for  O.  Lazard  &  Co.  did  not  appear  in  court  for  that 
purpose  until  the  Ist  of  December,  1891. 

Under  this  state  of  facts  I  think  the  judicial  averments  made  in 
the  petition  of  C.  Lazard  &  Go.  vs.  Henry  Block  &  Bro.  are  un- 
doubtedly binding  on  0.  Lazard  in  this  suit. 

In  our  opinion  we  said : 

^<  And  this  court  recently  said  in  Williams  vs.  Commission  Co.,  45 
An.  1013:  '  There  are  acts  in  judicial  proceedings  which  bind  the 
parties  to  them,  even  so  far  as  third  persons  are  concerned.'  " 

This  principle  has  often  been  affirmed  by  this  court. 

In  Morgan  vs.  Kennard,  23  An.  645,  the  court  say:  <*  It  is  a  gen- 
eral rule  that  parties  are  bound  by  iheir  judicial  admissions;  and  it 
is  also  true  that  admissions  made  in  one  suit  may  sometimes  be  used 
in  another  suit,  although  the  suits  be  not  the  same." 

In  Edson  vs.  Freret,  11  An.  710,  the  court  said:  ''  He  is  not  to  be 
heard  who  alleges  things  contradictory  of  each  other." 

In  Oridley  vs.  Conner,  4  An.  416,  the  court  said:  ^'  We  understand 
it  to  be  a  rule  in  the  administration  of  justice  that  a  man  shall  not 
be  permitted  to  deny  what  he  has  solemnly  acknowledged  in  a  judi- 
cial proceeding;  nor  to  shift  his  position  at  will  to  a  contradictory 
one  in  relation  to  the  subject  matter  of  litigation,  in  order  to  pros- 
trate and  defeat  the  action  of  the  law  upon  it  " 

These  principles  have  been  announced  in  frequent  decisions  of 
this  court,  and  in  various  forms  of  expression,  and  notably  in  the 
following,  viz. :  Farrar  vs.  Stacy,  2  An.  210;  Webster  vs.  Smith,  6 
An.  719;  Osborn  vs.  Segras,  29  An.  291;  Fowler  &  Stillman  vs. 
Stephens,  29  An.  353;  Factors  and  Traders  Insurance  Co.  vs.  De 
Blanc,  31  An.  100;  Byrne  vs.  Bank,  31  An.  81;  Folger  vs.  Palmer,  35 
An.  743. 

On  the  foregoing  established  facts  and  this  summary  of  adjudi- 
cated cases,  I  am  of  opinion  that  this  question  is  set  at  rest. 
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And  DOW  the  question  presented  for  the  serions  consideration  of 
this  court  is,  can  we,  in  the  face  of  the  law  and  the  evidence,  over- 
role  onr  former  opinion  and  pronounce  a  judgment  in  favor  of 
'  Lazard,  declaring  him  free  from  all  liability  on  his  written  promise'  of 
suretyship  ? 

This  question  has  been  answered  in  the  aflirmative  by  the  majority 
of  the  court ;  but  I  feel  constrained  to  dissent  from  the  conclusions 
they  have  reached. 


No.  11,691. 

WILTJLA.M  D.  Wheelwright  vs.  The  St.  Louis,  New  Orleans  and 
Ocean  Canal  and  Transportation  Company. 

Where  the  creditor  of  a  corporation  has  obtained  a  personal  judgment  a/ainst  it 
with  recognition  that  the  amount  due  was  secured  by  privilege  on  its  prop- 
erty, and  a  mortgage  creditor  of  the  same  debtor  institutes  a  suit  against  the 
Judgment  creditor  to  have  it  decreed  that  he  had  no  privilege,  and  that  if  he 
has,  that  it  is  not  effective  as  against  him,  the  judgment  so  obta'ned  is  not  re 
judicata  against  the  plaintiff,  nor  is  the  second  suit  a  collateral  attaol:  upon  the 
judgment.  The  plaintiff  was  not  a  party  to  the  judgment,  and  not  bound  by  it. 
The  privilege,  if  it  existed,  sprung  neither  from  the  contract  of  the  parties,  nor 
was  it  created  by  the  judgment;  it  was  the  creation  of  the  law.  Its  existence 
is  outside  of  the  judgment,  and,  as  to  third  parties,  has  to  be  determined  inde- 
pendently of  it.  Plaintiff's  attack  is  direct  upon  the  asserted  privilege  and  Its 
rank. 

Article  3186  of  the  Civil  Code,  which  declares  that  a  privilege  is  a  right  which  entitles 
thecreditor  holding  It  to  be  preferred  over  other  creditors,  even  those  who 
have  mortgages,  merely  declares  the  nature  generally  of  privileges,  while  Art. 
8274  restrains  and  modifies  thio  general  effect  in  the  special  case  provided  for 
by  it,  when  a  privilege  tardily  recorded  would  come  in  competition  with  a  pre- 
existiag  registered  mortgage.  For  such  a  case  it  is  provided,  that  the  tardily 
recorded  privilege,  though  none  the  less  a  privilege,  shall  fall  behind  and  be 
subordinated  to  the  prior  mortgage;  in  other  words,  substantially  that  It 
should,  as  to  pre-existing  mortgages,  be  ranked  and  classed  a&  a  junior  mort- 
gage. 

The  object  of  registry  is  notice.  When  an  instrument  is  recorded,  whose  registry 
is  Intended  to  affect  the  rights  of  third  parties,  as  a  privilege,  it  should  contain 
and  show  upon  its  fare,  and  not  by  reference  to  documents  to  be  found  else- 
where, or  to  proceedings  to  be  instituted  at  some  future  time,  all  the  essential 
facts  which  would  go  to  create  and  fix  the  privilege. 

APPEAL  from  the  Twenty -second  Judicial  District  Court,  Parish 
of  St.  Bernard.     lAvaudaia,  J. 
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The  property  of  the  defendant  was  attached  in  the  District  Court 
for  St.  Bernard;  in  suits  of  Guichard,  Casachs  and  Janin,  each  of  the 
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said  parties  claiming  privileges  upon  the  property  under  registered 
claims  of  privilege.  While  so  attached,  the  sheriff  suggested  to  the 
court  that  he  had  been  notified  by  the  police  jury  to  constract  a 
dam  across  the  mouth  of  the  canal ;  in  the  opinion  of  the  jury  the 
then  existing  condition  of  the  canal  being  a  menace  to  the  com- 
munity. That  having  no  funds  whatever  wherewith  to  do  the  work, 
he  applied  to  the  court  to  be  authorized  to  expend  for  and  on 
account  of  the  defendant  a  sum  sufficient  to  defray  the  expenses 
needed  for  that  purpose.  An  ex-parte  order  was  granted  accord- 
ingly. The  sheriff  subsequently  made  a  return  to  the  court,  in 
which  he  stated  that  he  had  expended,  under  the  authority  so  given, 
an  amount  which,  added  to  his  costs  and  expenses,  made  up  the 
sum  of  one  thousand  three  hundred  and  thirty-three  dollars. 

While  matters  were  in  this  situation  plaintiff  obtained  a  judgment 
in  the  Circuit  Court  of  the  United  States  recognizing  and  making 
executory  a  mortgage  which  he  claimed  against  the  same  property 
of  the  defendant,  which  was  under  attachment  in  the  St.  Bernard 
court. 

The  possession  of  the  property  by  the  sheriff  under  the  writs 
from  the  State  court  standing  in  the  way  of  the  execution  of  his 
judgment,  plaintiff  instituted  an  action  in  the  St.  Bernard  court, 
in  which,  after  reciting  the  fact  of  his  having  obtained  the  judg- 
ment mentioned,  he  prayed  that  it  be  recognized  and  ordered  to 
be  executed  in  the  State  court.  Coupled  with  this  demand,  be 
prayed  that  Guichard,  Cusachs  and  Janin,  the  attaching  creditors, 
be  made  parties  to  his  suit,  and  that,  contradictorily  with  them,  it 
be  decreed  that  they  had  no  privilege,  and  that  their  rights,  if  any, 
be  held  subordinate  to  his  own,  and  that  it  be  decreed  that  they 
take  nothing  out  of  the  proceeds  of  the  sale  of  the  property  until 
bis  own  judgment  be  satisfied.  He  prayed  that  the  police  jury,  of 
St.  Bernard  be  also  made  a  party,  alleging  that  he  had  been  informed 
that  it  claims  a  preference  right  over  his  judgment  for  expenditares 
made  by  it  in  the  erection  of  a  dam  across  the  mouth  of  the  canal, 
pending  the  litigation  between  defendant  and  Janin,  Cusachs  and 
Guichard,  and  that  the  same  disposition  should  be  made  of  that 
claim  as  that  which  he  asked  for  in  respect  to  others. 

These  various  defendants  answered,  setting  up  the  existence  and 
validity  of  their  respective  claims,  averring  that  they  were  supported 
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by  privilege,  and  superior  to  any  v^hich  plaintiff  had,  if  any  he  had, 
which  they  denied. 

Pending  this  suit,  Guichard  obtained  judgment  in  his  suit  on  his 
claim,  recognizing  that  it  was  secured  by  privilege  as  asserted,  and 
ordering  a  sale  of  the  property  to  satisfy  it,  and  for  costs. 

The  District  Oourt  rendered  judgment  recognizing  plaintiff's  judg- 
ment  and  mortgage,  ordering  it  to  be  enforced  by  sale,  but  decree* 
ing  that  out  of  the  proceeds  of  sale  Ouicbard's  judgment  be  paid  by 
preference  over  plaintiff,  and  decreeing  that  the  sum  of  eleven  hun- 
dred and  thirty -three  dollars,  paid  by  the  sheriff  of  the  parish  of  St, 
Bernard^  in  carrying  out  the  order  of  the  court,  in  building  a  dam 
across  the  mouth  of  the  canal,  under  the  notification  of  the  police 
jury  to  him  so  to  do,  be  taxed  as  costs  in  the  suit,  and  be  also  paid 
by  preference  over  plaintiff. 

From  the  judgpnent  in  favor  of  Guichard,  and  of  the  sheriff,  the 
plaintiff  appealed. 


Farrar,  Jonas  &  Kruttschnitt  for  Plaintiff  and  Appellant. 


Clement  L.   Walker  for  R.  F.  Guichard,  Defendant,  Appellee. 


William  Armstrong  for  E.  Nunez,  Sheriff,  Defendant  and  Appellee. 


John  Dymond,  Jr,,  and  Albert  Estopinal,  Jr,,  for  Police  Jury  of 
St.  Bernard,  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  In  the  pleadings  the  **  Police  Jury  of  St. 
Bernard  ^^  is  made  to  appear  as  the  party  claiming  remuneration  for 
the  cost  of  construction  of  the  dam,  whilst  in  the  evidence  and  in  the 
judgment  of  the  District  Court  the  claim  is  dealt  with  as  one  due  to  the 
sheriff.  It  seems  to  be  conceded  by  all  parties  here  that  this 
variance  was  the  result  of  a  mistake,  and  that  the  claim  for  the  levee 
work  (attacked  by  the  plaintiff  and  defended  in  the  suit)  was,  in 
reality,  a  claim  advanced  by  the  sheriff,  and  not  by  the  police  jury. 
Apparently  consent  is  given  that  it  should  be  passed  on  by  us  as 
such. 


636  SUPREME  COURT  OP  LOUISIANA. 

Wheelwright  vs.  Transportation  Co. 

The  first  question  which  meets  us  is  the  correctness  or  incorrect- 
ness of  the  judgment  of  the  District  Court,  recognizing  that  the  amount 
of  the  indebtedness  due  by  the  defendant  company  to  Guichard 
IS  secured  by  lien  and  privilege^  and  that  by  virtue  thereof  his  claim 
primes  the  mortgage  claim  of  the  plaintiff.  The  latter  admits  the 
existence  of  the  indebtedness  to  the  amount  declared  on,  but  denies 
the  existence,  qttoad  himself,  of  a  privilege  as  supporting  it.  He 
contends  that  even  if  from  the  nature  of  Guichard's  claim  the  law 
created  a  privilege  securing  their  payment,  the  same  law  made  this 
privilege  in  its  effect,  as  such,  upon  pre-existing  mortgages  depend- 
ent upon  the  registry  of  the  claims,  in  the  manner  and  at  a  time 
and  place  which  has  not  been  complied  with.  In  support  of  tliis 
position,  counsel  refer  us  to  Art.  3274  of  the  Civil  Code,  as  amended 
by  Act  No.  45  of  the  regular  session  of  1877,  which  article  as 
amended  provides  that  '^  no  privilege  shall  have  effect  as  against 
third  persons,  unless  recorded  in  the  manner  required  by  law,  in 
the  parish  where  the  property  to  be  affected  is  situated.  It  shall 
confer  no  preference  on  the  creditor  who  holds  it  over  creditors 
who  have  acquired  a  mortgage,  unless  the  act,  or  other  evidence 
of  the  debt,  is  recorded  within  seven  days  from  the  date  of  the  act 
or  obligation  of  iDdebtedness,  when  the  registry  is  to  be  made  in  the 
parish  where  the  act  was  passed,  or  the  indebtedness  originated, 
and  within  fifteen  days  if  the  registry,  is  required  to  be  made  in 
any  other  parish  of  this  State.  It  shall,  however,  have  effect  against 
all  parties  from  date  of  regfstry.'' 

The  registered  act  upon  which  Guichard  relies  was  recorded  on 
the  24th  of  December,  1891,  long  after  the  registry  of  plaintiff's 
mortgage,  and  is  as  follows:  ^'  Robert  F.  Guichard,  being  duly  sworn, 
does  depose  and  say  that  the  St.  Louis,  New  Orleans  and  Ocean 
Canal  and  Transportation  Company  is  justly  and  truly  indebted  to 
affiant  in  the  full  sum  of  twenty- three  hundred  and  thirty -six  dol- 
lars and  twenty -one  cents,  exclusive  of  interest  and  costs,  as  the 
whole  does  more  fully  appear,  together  with  all  necessary  particulars, 
from  affiant's  petition  with  the  exhibits  thereto  annexed,  which  are 
about  to  be  filed  in  the  Twenty-fourth  Judicial  District  Court  of  the 
State  of  Louisiana,  for  the  parish  of  St.  Bernard,  and  that  for  the 
payment  of  said  claim,  with  interest  and  costs,  affiant  claims  a  lien 
and  privilege  on  the   property  of  the   said  company,  real  and  per- 
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Bonal,  which  is  sitaatedia  said  parish,  and  especially  its  canal  prop- 
erty, as  described  in  the  records  of  the  parish." 

Taming  to  the  record  of  the  case  of  Gnichard  against  the  defend- 
ant company,  which  has  been  copied  into  the  transcript,  we  find,  in- 
dependently of  any  question  whether  the  claims  declared  on  in  that 
case  were  really  secured  by  privilege  or  not,  that  ^Hhe  dates  of  the 
acts  or  obligation  of  indebtedness"  preceded  by  over  seven  or 
fifteen  days  the  date  of  the  registry  of  Guichard's  affidavit  of  in- 
debtedness. The  District  Judge  was  of  opinion  that  that  fact  made 
no  difference,  for  two  reasons :  First,  for  the  reason  that  Guichard's 
right  to  a  privilege  had  been  recognized  by  a  judgment  of  court, 
aod  secondly,  because  the  law -maker  had  declared  in  the  article  cited 
that  although  a  privilege  had  been  tardily  registered,  yet  it  should 
have  effect  against  all  parties  Jrom,  the  date  of  its  registry y  and  inas- 
mnch  as  a  privilege  in  Its  nature  and  outside  of  the  question  of  the 
date  of  its  creation  outranks  a  mortgage,  it  necessarily  follows  that 
mortgage  rights  are  subordinated  to  privileged  lights  regardless  of  the 
dates  of  their  respective  registry. 

Whether  or  not  in  reaching  his  conclusion  on  the  first  point  the 
DiBtrict  Judge  adopted  the  view  of  the  defendant  that  this  litigation 
was  a  collateral  attack  upon  Guichard's  judgment,  and  that  the 
issue  attempted  to  be  raised  here  could  only  be  raised  in  a  direct 
action  of  nullity,  or  whether  he  was  of  the  opinion  that  the  judgment 
obtained  by  him  was  conclusive  of  the  question  of  privilege,  as  res 
judicata,  he  was  equally  wrong.  PlatntifiT  was  not  a  party  to  the 
jodgment  which  declared  the  existence  of  the  privilege.  The 
privilege,  if  it  existed,  sprung  neither  from  the  convention  of  the 
parties,  nor  was  it  created  by  the  judgment — it  was  the  creation  of 
the  law.  Its  existence  is  outside  of  the  judgment  and  is  to  be  de- 
termined as  to  third  parties  independently  of  it.  This  suit  is  not  a 
collateral  attack  upon  plaintiff's  judgment — the  attack  is  direct  upon 
bis  right  to  a  privilege  and  upon  his  rank  as  a  creditor. 

The  second  position  of  the  District  Judge  is  reached  by  a  construc- 
tion of  the  law,  which  makes  the  law- maker  in  the  latter  part  of  an 
article  completely  undo  what  he  had  otherwise  provided  for  in  its 
beginning.  It  is  expressly  declared  in  Art.  3274  that  **  no  privilege 
shall  confer  a  preference  on  the  creditor  who  holds  it  over  creditors 
who  have  acquired  a  mortgage,"  unless  the  act  or  other  evidence  of 
the  debt  is  recorded  within  a  certain  time. 
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If  this  be  the  law,  courts  are  boand  to  give  it  effect  by  placing  on 
other  portions  of  the  article  a  construction  which  admits  of  this  being 
done.    The  article  in  question  presents  no  difficulty  whatever. 

Article  3186  of  the  Civil  Code,  which  declares  that  a  privilege  is  a 
right  which  entitles  the  creditor  holding  it  to  be  preferred  over 
other  creditors,  even  those  who  have  mortgages,  merely  states 
the  nature  and  effect  generally  of  privileges,  while  Art.  3274  of  the 
Code  restrains  and  modifies  this  general  effect  in  the  special  case 
provided  for  by  it,  when  a  privilege  tardily  recorded  would  come  in 
competition  with  a  pre-existing  registered  mortgage.  For  such  a 
case,  it  is  provided  that  the  tardily  recorded  privilege,  though  none 
the  less  a  privilege  because  not  promptly  recorded,  shall  fall  behind 
and  be  subordinated  to  a  prior  mortgage — in  other  words,  practically 
and  substantially  that  quoad  prior  existing  mortgages  it  should  lose 
its  pecuUar  character  of  a  privilege,  and  be  ranked  and  classed  as  to 
it  aa  a  junior  mortgage. 

Such  was,  in  express  terms  of  the  law,  the  effect  of  a  tardily  reg- 
istered privilege  under  the  articles  of  the  Civil  Code  of  1825,  as  they 
stood  originally. 

Article  3240,  as  it  stood  originally,  declared  that  "  the  privileges 
enumerated  in  the  two  preceding  articles  are  valid  against  third 
persons,  from  the  date  of  the  act,  if  it  has  been  duly  recorded ;  that 
is  to  say,  within  six  days  of  the  date,  if  the  act  has  been  passed  in 
the  place  where  the  registry  of  mortgages  is  kept,  or  added  one  day 
more  for  every  two  leagues  from  the  place  where  the  act  was  passed 
to  that  where  the  register's  office  is  kept." 

The  following  article  (3241)  was  as  follows:  "  When  the  act  on 
which  the  privilege  is  founded  has  not  been  recorded  within  the 
time  required  in  the  preceding  article  it  shall  have  no  effect  as  a 
privilege — that  is  to  say,  it  shall  confer  no  preference  on  the  creditor 
who  holds  it  over  creditors  who  have  acquired  a  mortgage  in  tbe 
meantime  which  they  have  recorded  before  it;  it  shall,  however, 
still  avail  as  a  mortgage,  and  be  good  against  third  persons  from  the 
time  of  its  being  recorded." 

In  the  Revised  Code  of  1870,  Article  3273  was  substituted  for  Ar- 
ticle 3240,  &nd  read  as  follows:  ^'Privileges  are  valid  against  third 
persons  from  the  date  of  the  recording  of  the  act  or  evidence  of  in  - 
debtedness  as  provided  by  law,  "  whilst  Article  3274,  which  replaced 
Article  3241,  was  to  the  following  effect:  "No  privilege  shall  have 
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effect  against  third  persons,  anlesB  recorded  in  the  manner  required 
by  law,  in  the  parish  where  the  property  to  be  affected  is  sitaated. 
It  shall  confer  no  preference  on  the  creditor  who  holds  it  over  cred- 
itors who  have  acquired  a  mortgage,  unless  the  act  or  other  evidence 
of  defendant  is  recorded  on  the  day  that  the  contract  was  entered 
into." 

The  amendment  of  1877  has  brought  the  law  back,  with  some 
modifications,  to  what  it  was  at  first.  Under  the  original  articles, 
tardiness  of  inscription  had  the  effect  of  reducing  the  privilege  for- 
ever/rem  a  privilege  to  a  mortgage.  Succession  of  0*Laughlln,  18  An. 
142;  Paul  Pont,  under  Art.  2096,  O.  N.,  p.  19.  Under  the  present 
system  Its  character  is  not  changed  at  all,  but  its  effect  as  a  privilege,, 
as  to  certain  parties,  is  done  away  with.  As  to  parties  other  than 
those  in  whose  favor  this  exemption  is  declared,  the  privi'ege  retains 
its  full  effect. 

Independently  of  what  we  have  just  said,  the  defective  character 
of  the  registered  act  on  which  Guichard  depends  is  manifest.  The 
object  of  registry  is  notice.  When  an  instrument  is  recorded  whose 
registry  is  expected  to  affect  the  rights  of  third  parties,  the  act  reg- 
istered should  contain,  and  show  upon  its  own  face,  and  not  by 
reference  to  documents  to  be  found  elsewhere  or  proceedings  to  be 
at  some  future  time  instituted,  all  the  essential  facts  which  go  to 
create  and  fix  the  privilege.  The  act  registered  by  Quichard  utterly 
fails  in  this  regard  to  carry  out  the  requirements  of  the  registry 
laws. 

We  are  of  the  opinion  that  so  far  as  the  plaintiff  is  concerned, 
Guichard  has  no  privilege,  and  that  the  judgment  decreeing  that  he 
has  such  a  privilege  priming  plaintiff's  mortgage  is  incorrect. 

We  come  now  to  the  consideration  of  that  portion  of  the  judgment 
which  taxes  in  favor  of  the  sheriff,  as  costs  of  the  present  suit,  the 
expenditures  made  by  him  in  the  construction  of  a  dam  or  le^ee 
across  the  canal.  The  order  of  court,  authorizing  the  sheriff  to 
expend,  for  account  of  the  defendant  company,  a  sum  necessary  ta 
construct  the  dam,  was  made  pending  the  attachment  suits  of  Henry 
Janio,  Gaspard  Gusachs  and  Guichard,  and  long  prior  to  the  present 
action.  Janin  discontinued  his  proceedings,  and  Guichard  obtained 
judgment  without  any  claim  having  been  advanced  by  the  sheriff  for 
disbursements  for  this  purpose,  and  no  claim  of  that  character  was 
ever  brought  forward  In  the  Gusachs  case,  which  appears  to  be  pend* 
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iDg.     No  step  has  ever  been  taken  by  the  sheriff  to  have  the  claim 
taxed  as  costs,  either  in  those  cases  or  in  the  present  one.    The 
property  has  never  been  under  seizure  in  this  suit,  and  the  disburse- 
ments made  were  not  made  during  this  litigation.     The  sheriff  has 
filed  no  pleadings  in  the  case,  and  presented  no  claim,  and  yet  judg- 
ment has  ben  rendered  in  his  favor  as  for  costs  herein,  and  the  police 
jury,  the  party  actually   (under  the  pleadings)  asserting  a  right  to 
remuneration  or  reimbursement,  has  been   entirely  ignored.    We 
<!an  not  consent,  even  though  counsel  in  the  case  might  consent,  to 
80  radical  a  change  in  the  case  as  to  substitute  in  the  pleadings  of 
the  plaintiff  the  sheriff  for  the  police  jury,  or  to  substitute  that 
officer    for    the    police    jury  in  the    answer    filed   in   the  latter's 
behalf.     The  issues  in  cases  would   become  inextricably  confused 
by  consent,  changes  of  parties  and  pleadings,  and  it  would  be  almost 
impossible  to  ascertain,  and   legally  and  properly  pass  upon,  the 
rights  and  obligations  submitted  to  us  for  adjudication.     The  claim 
for  disbursements,  as  it  stood  before  the  District  Court,  under  the 
pleadings,  was  advanced  by  the  police  jury  on  its  own  behalf,  and 
resisted  by  the  plaintiff  by  anticipation  as  a  claim  in  the  hands  of 
the  police  jury.     Had  the  District  Court  rendered  a  judgment  on  the 
pleadings  in  favor  of  the  police  jury  and  against  the  plaintiff,  we 
strongly  incline  to  the  opinion  that  we  would  have  been  powerless 
to  have  reviewed  it.     The  subject  matter  of  the  judgment  would 
have  been  below  our  jurisdiction.     It  is  a  mistake  to  suppose  that 
the  present  suit  has  brought  about  a  concursus  between  all  the  par- 
ties brought  into  court  through  it.     There  has  been  no  sale  of  the 
property,  and  there  is  no  fund  yet  realized  in  respect  to  which  the 
parties  are  contesti[:g  inter  se,      Denegre  vs.  Mushet,  46  An.  90. 
The  claims  of  Guichard,  Janin,  Cusachs  and  the  Police  Jury  are  sep- 
arate and  distinct  claims  which  the  plaintiff  has  thought  it  his  right 
and  his  interest  to  attack  by  anticipation,  and  he  has  done  so  by 
bringing  them  all  into  one  and  the  same  proceeding.     Had  the  de- 
fendants filed  exceptions  of  misjoinder  the  District  Court  would 
doubtless  have  sustained  the  exceptions.     The  claims  remain  sep- 
arate and  distinct  claims  in  spite  of  their  being  brought  into  a  single 
suit  for  the  purposes  of  being  passed  upon.    We  are  only  authorized 
to  deal  with  this  claim  for  disbursements  for  the  levee  across  the 
canal,  as  it  covnes  before  ua  taxed  as  one  of  the  itenut  of  costs  in  the 
present  suit  and  as  an  incident  of  it.     It  can  not  be  considered  as  an 
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incident  of  the  Guichard  snit  or  judgment,  and  brought  up  as  such 
with  record  of  that  suit,  or  with  the  investigation  of  rights  between 
the  plaintiff  and  Quichard  under  that  judgment.      The  sheriff  has 
taken    no    steps    to    legally   connect    himself    with    that    suit    gr 
jadgment.      It  appears   here   as  a    detached  special  claim  acted 
upon  by  the  District  Court  in  favor  of   the   sheriff,   without  any 
appearance   by  the   sheriff  or  presentation  or  prayer  by  him  in 
respect  to  it.     Even  if  the  sheriff  had  presented  it  in  proper  form, 
we  are  very  clear  in  our  opinion  that  whatever  might  be  his  rights 
by  reason  of  his  disbursements,  they  could  not  be  charged  up  as 
part  of  the  costs  of  the  present  litigation,  and  this  is  the  shape  in 
which  the  claim  reaches  us.     We  are  of  the  opinion  that  the  judg- 
ment of  the  District  Court,  taxing  this  claim  as  costs  in  this  suit, 
and  decreeing  that  it  be  paid  as  such  out  of  the  proceeds  of  the  sale 
of  the  property  under  seizure  in  the  suits  of  Quichard  and  Cusachs 
by  preference  over  the  plaintiff  herein,  is  erroneous;  that  the  judg- 
ment should  be  set  aside,  and  that  the  sheriff's  right  to  present  and 
make  available  his  claim  for  the  disbursements  made  by  him  to  the 
extent  that  it  may  be  legally  due  and  exigible,  be  reserved  to  him. 
For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  clecreed  that  so  much  of  the  judgment  appealed  from  as  decrees 
that  the  judgment  of  Robert  F.  Guichard  for  the  sum  of  two  thou- 
sand three  hundred  and  thirty -six  dollars  and  thirty-one  cents,  with 
Interest  at  five  per  cent,  on  eleven  hundred  and  fifty- seven  dollars 
and  twenty  cents,  from  August  7,  1891,  and  same  interest  on  the 
remaining  eleven  hundred  and  seventy -eight  dollars  and  thirty -one 
cents,  from  November  16,  1891,  until  paid,  and  all  costs  of  this  suit, 
be  paid  by  preference  over  the  plaintiff  out  of  the  proceeds  of  the 
sale  of  the  property  in  said  judgment  referred  to,  be  and  the  same 
is  hereby  annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  so  much  of  the 
judgment  appealed  from  as  decrees  that  the  sum  of  eleven  hundred 
and  thiky-three  dollars  and  fifty  cents,  expenses  incurred  under 
order  of  court,  for  the  protection  and  preservation  of  the  property 
referred  to  in  the  judgment,  should  be  paid  as  costs  of  suit  h.rein, 
by  preference  over  plaintiff  out  of  the  proceeds  of  the  sale  of  the 
property  referred  to  in  the  judgment,  be  and  the  same  is  hereby 
annulled,  avoided  and  reversed,  and,  it  is  now  ordered,  adjudged 
and  decreed,  as  prayed  for  in  plaintiff's  petition,  that  a  sale  by  the 
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plaintiff,  under  the  jadgment  herein  rendered  in  his  favor,  shall 
wipe  out  and  extinguish  the  claim  of  Robert  F.  Gnichard  on  said 
property,  and  that  he  shall  not  be  entitled  to  have  any  part  of  the 
proceeds  of  said  sale  until  and  unless  the  property  shall  bring  a  snm 
suflQcient  to  pay  the  judgment  of  the  plaintiff,  with  interest  and 
costs. 

It  is  further  ordered  that  nothing  herein  contained  shall  bar  the 
right  of  the  sheriff  of  the  parish  of  St.  Bernard  to  present  and  make 
available  hereafter,  in  some  other  proceeding  or  action,  any  rights 
which  he  may  have  resulting  from  the  disbursement  made  by  him, 
under  the  order  of  the  BiHtrict  Court,  and  which  are  referred  to  in  the 
judgment  appealed  from,  in  making  a  levee  or  dam  across  the  canal 
of  the  defendant  company,  his  rights  in  respect  to  said  disburse- 
ments being  expressly  reserved,  costs  of  both  courts  to  be  paid  by 
the  appellees. 


No.  11,737. 
State  of  Louisiana  vs.  Sylvester  Abshire. 

No  delay  is  provided  by  law  for  arraignment,  after  an  indictment,  In  order  to  ena- 
ble an  accused  to  prepare  his  preliminary  defences. 
Such  an  indulgence  is  within  the  discretion  of  the  trial  judge. 

The  well-established  rule  of  jurisprudence  Is  that  the  affidavit  of  the  accused  for 
a  continuance  is,  for  the  purposes  of  the  motion,  taken  as  true;  and  no  coun- 
ter affidavit  nor  evidence  aliunde  can  be  received  |>ro  or  con. 

It  may  be  that  a  continuance  is  granted,  on  a  showing  mude  by  the  defendant,  that 
a  fair  and  impartial  trial  could  not  be  had  a/  iheU  Hme,  owing  to  public  ex- 
citement being  so  great  against  him  as  to  intimidate  and  swerve  a  jury  that 
might  be  chosen  to  try  the  case;  but  such  is  an  exceptional  case,  and  the 
allowance  rtfZ  non  of  a  continuance  is  within  the  sound  judicial  discretion  of 
the  judge,  under  the  circumstances  of  the  case  presented  to  him. 

A  PPEAL  from  the  Eleventh    Judicial   District  Court,   Pariah    of 
-^     Acadia.     Perrault^  'J, 


M,  J.  Cunningham,  Attorney   General,  E,  B,   DuBuiason,  District 
Attorney  (E.  P.  VeaziCj  of  Counsel),  for  Plaintiff,  Appellee. 


A,    &  Charles  Fontelieu   and   Charles    W,  DuRoy  for  Defendant, 
Appellant. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  accused  appeals  from  a  verdict  of  gailty  of 
murder  and  sentence  to  death — relying  on  several  bills  of  exception. 

The  flT8t  one  to  which  brief  of  counsel  challenges  attention  wjas 
retained  to  the  refusal  of  the  judge  to  grant  additional  time  before 
arraiipiment  to  prepare  the  prisoner's  preliminary  defences. 

The  bill  of  exceptions  relates  '<  that  the  offence  with  which  he 
stands  charged  is  alleged  to  have  been  committed  on  the  31st  of  De- 
cember, 1894.  That  the  grand  jury  was  empaneled  on  the  2d  day  of 
January,  1896.  That  he  employed  counsel  on  the  3d  day  of  January, 
1895.  That  on  the  4th  of  January,  1896,  the  grand  jury  returned  a 
true  bill  against  him  for  the  crime  of  murder." 

That  his  counsel  was  summoned  by  telegram  and  arrived  on  the 
4th  of  January,  I8I76.  '*  That  no  sufficient  time  has  been  granted  his 
said  couasel  in  order  to  prepare  his  preliminary  defences." 

For  overruling  defendant's  motion  the  trial  judge  assigns  the  fol* 
lowing  reasons,  viz. : 

''There  was  no  denial  of  the  request  for  additional  time.  On  the 
contrary,  all  the  time  asked  for  was  granted  by  the  court  and  the 
arraignment  was  postponed  from  the  4th  to  the  6th  of  January ;  and  on 
the  6th  of  January,  when  called  for  arraignment,  the  defendant  asked 
for  no  additional  delay  in  which  to  plead,  but  stood  mute,  and  the 
court  directed  the  plea  of  *  not  guilty  '  to  be  entered  for  him.  Be- 
sides the  law  provides  no  delay  for  arraignment  after  indictment  or 
information;  and  the  defendant  is  required  to  plead  when  arraigned, 
which  is  his  only  time  of  right.  33  An.  1410;  Wharton  Criminal 
Pleadings  and  Practice,  Sec.  417.;  1  Bishop  Criminal  Pleadings  and 
Practice,  Sec.  738. V 

Counsel  questions  the  accuracy  of  the  judge's  statement,  and  refers 
to  the  entry  on  the  minutes,  to  show  that,  in  point  of  fact,  no  delay 
was  granted  at  all,  and  to  show  further  that  the  application  for  delay 
was  made  on  the  6th  of  January  and  not  on  the  4th,  and  that  he  was 
called  into  court  and  coerced  to  plead  on  the  same  day  that  the 
motion  was  made.  But  of  what  avail  was  that,  if  the  accused  had 
not  the  legal  right  to  delay?  This  question  was  passed  upon  in  State 
vs.  Shields,  33  An.  1410,  and  the  court  say: 

'^Exception  taken  to  the  ruling  of  the  court  in  requiring  him  to 
plead  at  the  time  of  his  arraignment,  and,  on  his  refusal,  in  ordering 
the  plea  of   not  guilty  to  be  entered  in  his  behalf,  the  complaint 
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beiDg  that  be  was  arraigned  on  the  same  day  on  which  the  indictment 
was  founds  and  had  not  time  to  determine  on  his  plea.  The  law  pro- 
vides no  delay  for  arraignment  after  indictment  or  information ;  and 
the  defendant  is  required  to  plead  when  arraigned,  which  is  his  only 
time  as  of  right.  I  Bishop  Grim.  Proc,  Sec.  784.  Indulgence  is 
often  granted  in  the  discretion  and  leniency  of  the  court,  but  there  is 
no  law  controlling  such  discretion."     (Our  italics.) 

This  decision  seems  to  settle  the  question  completely  and  leave  no 
room  for  dispute. 

And  the  trial  judge  seems  to  have  followed  its  precepts;  and,  in 
so  doing,  committed  no  error. 

State  vs.  Moultrie,  38  An.  1146,  is  not  applicable,  as  it  relates  to  the 
question  of  time  to  procure  the  services  of  counsel,  the  attendance 
of  witnesses,  and  to  make  preparation  for  the  defence  of  the  accused— 
not  one  of  these  being  an  incident  to  the  prisoner's  arraignment. 

The  second  bill  of  exceptions  to  which  our  attention  has  been  at- 
tracted is  that  relating  to  the  refusal  of  the  judge  to  allow  the  intro- 
duction of  testimony  in  support  of  defendant's  motion  for  a  contin- 
uance of  the  cause  until  the  next  regular  term  of  court — it  being 
predicated  on  the  ground  that  it  was  impossible  to  obtain  a  fair  and 
impartial  trial  at  the  then  pending  term  of  the  court,  the  popular 
excitement  against  the  defendant  being  so  strong  as  to  intimidate 
and  swerve  the  jury. 

The  bill  of  exceptions  relates  <<  that  the  defendant  moved  for  a 
continuance  of  this  cause  until  the  next  regular  term  of  the  court,  in 
order  to  allow  popular  prejudice  and  excitement  to  allay,  so  as  to 
secure  him  a  fair  and  impartial  trial,  as  it  was  impossible,  at  this 
term  of  the  court,  to  obtain  a  fair  and  impartial  trial,  due  to  said 
excitement  and  prejudice  existing  against  him,"  etc. 

The  trial  judge  assigned  the  following  reasons  for  his  ruling,  viz. : 

'*  1.  That  it  was  manifest  to  the  court,  from  all  the  circumstances 
surrounding  the  motion,  that  the  same  was  made  for  the  purpose  of 
delay. 

<'  2.  That  the  court  was  satisfied  that  a  fair  and  impartial  trial  could 
be  had  at  the  present  term  of  the  court ;  and  that  there  was  no 
prejudice  against  the  accused  in  the  public  mind  sufficient  to  infla- 
ence  his  trial.  It  is  conclusively  shown  by  the  answers  of  the  jurors 
of  the  regular  panel  that  they  were  unprejudiced  and  competent 
under  the  law. 
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^'  That  this  motion  vb  fatally  defective  in  failing  to  show  by  its  re- 
citals that  a  fair  trial  could  be  had  at  the  term  to  which  it  is  sought 
to  postpone  the  case.  On  the  face  of  the  motion,  had  it  been  granted, 
no  substantial  relief  would  have  been  accorded  the  mover,  since  it  is 
not  shown  that  the  alleged  prejudice  existed  in  the  public  mind,'^ 
etc. 

During  the  progress  of  the  trial  of  this  motion  the  following  bill  of 
exceptions  was  taken,  and  it  makes  the  following  relation  of  facts, 
Viz.: 

** Which  motion" — fully  setting  out  the  grounds  of  his  affidavit 
for  a  continuance,  and  appending  thereto  a  supplemental  statement 
of  the  facts  the  defendant  proposed  to  prove  in  aid  of  his  affidavit  for 
a  continuance — ''  having  been  called  for  trial,  counsel  for  defendant 
moved  for  a  note  of  evidence  to  be  opened,  and  proof  adduced  in 
support  of  said  motion,"  etc. 

This  was  objected  to  on  the  part  of  the  State,  and  the  court  sus- 
tained the  objection  on  the  grounds,  viz.  : 

''If  the  motion  had  any  merit  it  is  amply  sustained  by  its  own 
allegations  and  affidavit  thereto ;  and  evidence  aliunde  would  make 
it  no  stronger.  It  has  long  been  settled  jurisprudence  in  this  State 
that  the  facts  stated  in  an  affidavit  in  support  of  a  motion  for  con- 
tinuance must,  for  the  purposes  of  the  motion,  be  taken  as  true.  33 
An.  1146;  37  An.  312." 

We  have  taken  these  two  bills  of  exception  together  for  the  pur- 
pose of  more  easily  examining  and  deciding  the  questions  therein 
raised. 

Taking  up  the  proposition  Jlrsf  aixitedj  though  last  decided,  we  find 
that  State  vs.  Moultrie,  33  An.  1146;  State  vs.  Trevenia,  37  An.  312, 
support  the  ruling  of  the  trial  judge. 

And  the  rule  is  elaborated  in  State  vs.  Simien,  30  An.  296,  and 
announced  in  precise  terms,  thus : 

''The  rule  is  that  the  affidavit  of  the  accused,  upon  which  is 
grounded  his  motion  for  a  continuance,  is,  for  the  purposes  of  the 
motion,  to  be  taken  as  true,  and  no  counter  affidavit  can  be  received ; 
nor  can  the  Ptatements  or  facts  it  contains  be  contradicted  by  a 
cross-examination,  or  aliunde  proof;  and  this  rule  is  of  such  uni- 
versal acceptance  that  we  are  not  inclined  to  modify  it.  Archbold's 
Crim.  Prac,  Vol.  1,  p.  669,  et  seg." 
36 
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This  is  an  ancient  and  well-established  rule  of  the  common  law 
and  we  will  not  make  a  departure  from  it. 

But,  while  the  judge  correctly  adhered  to  this  rule  and  declined  to 
hear  any  extraneous  proof  in  support  of  the  motion,  because  of  the 
fact  that  the  recitals  of  the  affidavit  and  motion  must,  for  the  pur- 
poses of  the  application,  be  taken  as  true,  he  was  not  inconsistent  in 
ruling  that  the  defendant  was  not  entitled  to  a  continuance  on  the 
grounds  he  assigned  foi  thus  ruling. 

It  was  clearly  within  the  judge's  sound,  legal  discretion,  to  disallow 
a  continuance,  when,  from  the  circumstances  surrounding  the  ap- 
plication, he  believed  it  was  made  for  the  purpose  of  delay.  It  was 
equally  within  his  discretion  to  refuse  a  continuance,  the  application 
for  which  failed  to  disclose  that  a  fair  and  impartial  trial  could  be 
had  at  the  term  of  court  to  which  it  was  proposed  to  defer  it. 

The  existence  of  popular  excitement  against  the  accused  is  not  a 
sufficient  cause  for  the  postponement  of  a  trial  unless  it  be  sufficient 
^Ho  intimidate  and  swerve  the  jury." 

Mr.  Bishop  states  the  rule  thus : 

<' Continuances  are  frequently  applied  for  on  the  ground  that  the 
public  mind  is  excited  against  the  party,  so  that  he  can  not  now  have 
a  fair  trial,  which  he  may  when  the  excitement  subsides.  In  some 
circumstances  this  appeal  to  the  judicial  diaeretion  is  successful, 
etc.  *  *  ♦  i^or  is  mere  excitement  alone,  in  ordinary  cases,  es- 
pecially in  cases  not  of  a  public  character,  deemed  adequate."  1 
Bishop  Criminal  Practice,  Sec.  951;  Thomas  vs.  The  State,  27  Ga. 
287;  Thompson  vs.  The  State,  24  Ga.  247. 

And  Mr.  Wharton  says: 

<^A  continuance  may  also  be  granted  on  affidavit  showing  that 
msans  Iiad  been  improperly  taken  to  influence  the  Jury,  and  the  public 
at  large,  so  as  to  prevent,  at  that  time,  an  impartial  trial;  and  that 
the  public  excitement  was  such  as  to  intimidate  and  swerve  the  jury, 
(Our  italics.) 

Whart.   Crim.  Plead,  and  Prac,  Sec.  608. 

In  the  first  place  the  defendant's  motion  does  not  state  that 
<<  means  had  been  taken  improperly  to  influence  the  jury  "  so  as  to 
prevent,  at  the  time,  a  fair  and  impartial  trial;  nor  does  it  state 
that  the  public  excitement  was  such  as  to  *'  intimidate  and  swerve  the 
jury^^ — the  statement  being  **  that  it  was  impossible  at  (the  then) 
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tenn  of  the  court  to  obtain  a  fair  and  impartial  trial,  due  to  said 
excitement  and  prejudice  existing  against  him,"  etc. 

But  we  have  the  contrary  statement  of  the  trial  judge,  to  the 
effect  that  it  was  <'  conclusively  shown  by  the  answers  of  the  jurors 
of  the  regular  panel  that  they  were  unprejudiced  and  competent 
under  the  law,"  thus  putting  the  defendant's  case  outside  of  the 
rale  announced  by  either  Bishop  or  Wharton. 

Again,  the  trial  judge  appears  to  have  properly  and  judiciously 
exercised  his  discretion  in  refusing  a  continuance  of  the  cause  to 
another  term. 

The  next  and  last  bill  of  exceptions  relates  to  the  refusal  of  the 
judge  to  grant  a  change  of  venue. 

The  bill  relates,  that  the  District  Attorney,  following  the  rule  that 
was  recognized  in  State  vs.  Causey,  43  An.  897,  suggested  to  the 
court  that  the  jurors  of  the  regular  panel  be  put  upon  their  voir  direy 
and  interrogated  upon  the  subject  of  undue  excitement  and  preju- 
dice against  the  accused.  And  the  judge  relates  that  this  course 
*^  was  adopted  by  the  court  without  objection  from  the  defendant's 
counsel;"  and  that  ^Hhis  test  showed  conclusively,  and  to  the  sat- 
isfaction of  the  court,  that  the  regular  jurors  were  competent  to  try 
the  case  fairly  and  impartially." 

In  the  Causey  case  we  said : 

"The  fact  that  a  fair  and  impaiptial  jury  has  been  obtained,  pending 
the  motion  for  a  change  of  venue,  has  been  held  to  be  an  answer  to 
the  affidavit  therefor  " — citing  the  authorities.  '*  Indeed,  ab  actu  ad 
pos8€f  valet  consecutio — the  actuality  of  a  fact  demonstrates  the  pos- 
■ibilify  of  its  existence." 

We  observe  that  the  brief  of  defendant's  counsel  does  not  discuss 
this  question,  but  we  have  adverted  to  it  because  it,  in  our  opinion, 
confirms  the  correctness  of  the  conclusions  of  the  trial  jud^e  in  ref- 
erence to  his  discretion  to  grant  a  continuance. 

We  have  gone  over  all  the  questions  that  are  propounded  by  the 
defendant's  bills  of  exception  without  discovering  any  error  in  the 
roling  of  the  judge. 

Judgment  affirmed. 

Rehearing  refused. 
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No,  11,688. 

JOSEPHUS   OiLBBRT  VS.   LOUIS  LlEBMAN,    ADMINI8TBATOR. 

APPEAL  from  the  First  Judicial  District  Court,  Parish  of  Oaddo. 
Taylor,  J. 

McEnery,  J.,  delivered  the  opinion  of  the  court. 

No  judgment  can  be  based  on  testimony  which  is  obscure  and  un- 
certain and  indefinite  as  to  amounts. 

Where  a  commercial  firm  keeps  no  account  as  to  credit  sales,  and 
the  record  is  silent  as  to  the  loss  or  destruction  of  the  books,  id 
which  such  accounts  should  be  kept,  it  will  be  presumed  that  no 
credit  sales  were  made. 

Judgement  amended  reducing  judgment  appealed  from. 


No.  11,686. 
Sam  Wolff  vs.  Moses  Wolff. 

Motion  Seasonably  Made.— The  production  of  a  merohant's  books  may  be  ordered 
on  motion  after  the  trial  has  begun,  if  no  delay  In  the  trial  is  thereby  occasioned. 

QuE}«TiON  Not  Irkblbyant.— The  defendant  could  be  interrogated  regarding  the 
part  taken  by  alleged  preferred  creditors  for  the  purpose  of  showing  that  they 
participated  in  the  fraudulent  coucealSient  of  his  books.  If  true,  it  would  not 
be  an  irreleTunt  circumstance  in  sustaining  the  charge  that  there  was  collusion 
on  the  i^art  of  those  thus  participating. 

APPEAL  from  the  Fifth  Judicial  District  Court,  Parish  of  More- 
house.    JPotta,  J. 


Bu88ey  &  Naff  for  Plaintiff,  Appellee. 


E,  T,  Lampkin,  Samuel  T.  Baird  And  Saurider 8 ,  Miller,  Smith  dl:  Hirsh 
for  Intervenors,  Appellants. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff  claimed  an  amount  of  three  thousand 
dollars  as  due  him  by  the  defendant  and  sued  out  a  writ  of  attach- 
ment under  which  the  latter's  property  was  attached.  Other  creditors, 
a  short  time  subsequent,  also  sued  out  attachment ;  of  the  number 
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were  Lehman,  Stem  &  Go.  and  H.  B.  Glaflin  &  Go.  In  the  different 
petitions  for  attachment  the  nenal  grounds  for  attachment  are  alleged. 
Lehman,  Stern  &  Go.  and  H.  B.  Glaflin,  intervenors,  oppose  plaintiff 
and  defendant,  and  complain  of  the  action  of  the  creditors  whose 
attachments  precede  their  own.  They  charge  that  the  plaintiff  was 
not  a  credit  or  of  the  defendant,  and  that  the  amount  of  his  claim 
was  acknowledged  by  the  latter  to  screen  his  property;  that  a  col- 
Insive  agreement  was  entered  into  whereby  illegal  preference  was 
given  to  the  creditors,  who  fraudulently  obtained  writs  of  attach- 
ment on  the  day  preceding  their  own.  This  averment  is  particularly 
directed  against  plaintiff.  The  intervenors,  Lehman,  Stern  &  Go., 
have  sufficiently  proved  up  their  claim;  the  others,  Glaflin  &  Bro., 
have  not. 

As  to  the  grounds  for  attachment  the  facts  are  that  the  defendant 
was  insolvent,  and  had  given  ample  cause  to  sustain  the  affidavits 
of  the  attaching  creditors  appended  to  their  petitions  for  attach- 
ment. 

The  question  is,  collusion  vel  non  between  certain  creditors  (partic- 
ularly the  plaintiff)  named  by  the  intervenors  in  their  petition  and 
the  defendant. 

On  the  issues  presented  the  case  was  tried.  The  judgment  was 
for  the  plaintiff  and  interveners'  demand  rejected.  The  latter 
appeal. 

Bills  op  Exceptions. 

Interveners'  counsel  offered  a  motion  on  the  morning  the  case  was 
taken  up  for  trial  to  compel  plaintiff  to  produce  books  described  in 
the  motion.  They  alleged  that  it  would  be  shown  by  these  books 
that  the  defendant  was  not  indebted  to  plaintiff.  The  trial  took  two 
days  of  the  court's  time. 

The  objection  urged,  and  which  was  sustained  by  the  court,  was 
that  it  was  offered  after  the  trial  had  begun,  and  was  too  late. 

It  is  not  anywhere  made  evident  by  the  pleadings  or  the  evidence 
before  us  that  the  regular  course  of  the  trial  would  have  been  inter- 
fered with  or  delayed  had  the  order  been  given  by  the  court.  The 
bill  of  exception  was  taken  in  the  case  at  bar  contradictorily  between 
plaintiff  and  intervener,  as  shown  by  the  title  and  number. 

A  condensed  narrative  of  the  bill  reads : 

Intervener,  through  counsel,  offered  to  file  a  motion  to  produce 
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his  private  and  mercantile  books,  for  the  purpose  of  showing  that 
the  defendant  was  not  indebted  to  the  plaintiff. 

^'This  motion  to  produce  was  objected  to  by  plaintiff's  coansel 
upon  the  ground  that  the  motion  was  attempted  to  be  filed  after  the 
case  had  been  taken  up  for  trial,  and  was  therefore  too  late ;  which 
objection  was  sustained  by  the  court,  and  intervenors  were  not  allowed 
to  file  said  motipn  to  produce." 

The  only  objection  interposed,  was  that  the  order  should  have 
been  applied  for  before  going  into  the  trial. 

Under  the  Art.  475,  0.  P.,  the  production  of  books  and  papers  may 
be  ordered  on  motion,  after  the  trial  has  begun. 

It  follows  as  a  conclusion  that  the  motion  was  seasonably  made. 

The  intervenors  also  excepted  to  the  court's  ruling,  refusing  to 
allow  them  to  propound  questions  to  defendant,  Moses  Wolff,  as 
their  witness,  regarding  the  commercial  books  he  carried  away  and 
concealed. 

It  had  been  previously  decided,  in  passing  upon  a  motion  to  com- 
pel plaintiff  to  produce  the  book  in  question,  that  any  question  pro- 
pounded with  a  view  of  obtaining  possession  of  these  books  was 
inadmissible. 

The  defendant  represented  to  the  court  that  the  real  object  of  the 
intervenors  was  to  force  him  to  produce  his  books,  showing  amounts 
due  him,  so  that  they  might  attach  and  seize  them. 

The  court  ordered  the  production  of  the  books  instanter.  The  de- 
fendant having  failed  to  comply  with  the  order,  the  fact  that  the 
books  show  no  mention  of  the  notes  among  the  bills  payable  was 
taken  for  confessed. 

The  ruling  is  final,  no  bill  of  exceptions  having  been  taken. 

While  it  is  settled  that  the  defendant  can  not  be  forced  to  produce 
his  books,  we  do  not  think,  although  he  was  a  witness  for  the  inter- 
venors, that  he  can  be  sustained  in  his  refusal  to  answer  a  question 
propounded  in  due  form,  with  the  view  of  showing  that  these  books 
were  delivered  to  an  attaching  creditor,  or  that  some  of  his  attach- 
ing creditors  assisted  the  witness  in  concealing  his  books. 

It  does  not  seem  that  the  object  was  to  impeach  the  veracity  of  the 
witness,  but  to  show  the  fact  as  charged  against  these  attaching 
creditors. 

<<  The  object  was  to  show  the  true  facts,  not  merely  to  discredit  th 
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witness."  Rapalje,  p.  353.  ^<Law  of  Witnesses,"  on  the  general 
rule  forbidding  impeachment  of  witnesses. 

We  think  the  case  should  be  remanded  for  further  proof,  and 
that  plaintiff's  books,  should  be  produced  and  admitted  in  evidence. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
herein  rendered  be  annulled,  avoided  and  reversed. 

And  it  is  now  ordered  that  the  case  be  remanded  to  the  District 
Court  for  the  purpose  of  admitting  plaintiff's  books  in  evidence,  and 
hearing  further  evidence,  especially  as  to  alleged  collusion  and 
fraadnlent  preference  given  by  defendant  to  certain  creditors,  who 
preceded  by  attachment,  and  to  enable  iutervenors  to  place  their 
claims  properly  before  the  court.  All  costs  to  abide  the  final  deter- 
mination of  the  suit. 

Rehearing  refused. 


No.    11,674. 
Citizens  Bank  of  Louisiana  vs.  Heirs  op  Edward  J.  Gay. 

Both  parties  are  before  the  court. 

By  this  conclusion  there  remains  no  question  to  determine  regarding  citation  or 

waiver  of  service  by  plaintiffs  of  defendants'  injunction. 
Legislative  Act  100,  in  so  far  as  it  relates  to  the  Citizens  Bank,  has  not  the  effect  of 

a  contract,  and  does  not  secure  the  shareholders  from  future  "  calls." 
The  remedy  of  the  plaintiff  bank  is  not  limited  to  the  seizure  and  sale  of  the  bank 

shares. 
The  mortgage  stockholders  of  the  Citizens  Hank  are  not  (in  person)  sureties  for 

the  bonds  issued  by  the  State  of  Louisiana  in  aid  of  the  bank.    The  securities 

held  by  the  bank  were  given  In  pledge  by  the  bank  as  security  for  the  debt. 

The  ownership  of  these  securities  was  retained  by  the  bank. 
If  an  extension  of  time  has  been  given  to  the  bank  or  the  State,  or  a  discharge,  it 

does  not  have  the  effect  of  discharging  the  shareholders  who  are  indebted  to 

the  bank,  and  who  are  securities  on  values  deposited  as  security. 
Whether  the  Legislature  created  two  corporations  or  one  has  no  bearing  upon  the 

issues  so  far  as  relates  to  the  shareholders  who  have  bound  themselves  to  pay 

the  amount  of  their  subscription. 
I'nder  the  circumstances  It  will  not  be  assumed  that  the  cash  stockholders  who 

are  not  parties  to  the  suit  should  also  pay  the  call,  despite  the  fact  that  they 

have  paid  their  shares  In  full. 
The  hearing  as  to  them  must  be  contradictory. 
The '*  calls  "  made  on  the  shareholders  are  personal  obligations,  and  not  subject 

to  a  prescription  of  less  than  ten  years. 
The  plaintiffs,  by  their  answer  to  the  injunction,  in  which  they  did  not  pray  for  a 

jndgment,  or  seek  In  any  manner  to  release  the  seizure  of  the  property,  did 

not  change  the  proceedings  from  the  via  executiva  to  the  via  ordinaria. 
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APPEAL  from  the  Fourteenth  Judicial  District  Court,  Parish  of 
Iberville.     Ouion,  J.,  in  place  of  Talbot,  J.,  recused. 


Henry  Denis  for  Plaintiff,  Appellee. 


Walter  B.  Somerville  and  Carleton  Hunt  for  Defendants,  Appel- 
lants. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff  seized  a  plantation  of  the  defendants 
under  executory  process,  in  order  to  satisfy  contributions  of  two 
dollars  per  share  on  certain  shares  of  stock  of  the  bank  with  eight 
per  cent,  interest,  secured  by  mortgage. 

The  sale  of  the  property  involved  was  stayed  by  an  injunction. 

The  District  Court  rendered  judgment  in  favor  of  the  plaintiff 
bank. 

A  suspensive  appeal  from  the  judgment  was  allowed  the  de- 
fendants. 

CONTEADICTORY  HEARING   WITH    PARTIES   IN   INTEREST. 

The  defendants  allege  that  the  Citizens  Bank  is  not  the  real  party 
in  interest;  that  the  real  parties  are  certain  bondholders  repre- 
sented by  the  commercial  house  of  Hope  &  Co.,  of  Amsterdam,  who 
have  assumed  entire  control  of  its  assets. 

The  evident  purpose  of  the  defendants  on  this  point  was  to  obtain 
a  contradictory  hearing  with  Hope  &  Co.,  and  to  ui^e  all  their  de- 
fences, both  against  the  Citizens  Bank  and  against  that  company. 

They,  Hope  &  Co.,  being  parties  to  the  suit,  we  will  consider  the 
different  grounds  as  urged  against  both  in  the  order  in  which  they 
have  been  argued  and  thereby  eliminate  from  further  consideration 
questions  relating  to  the  real  parties  in  interest — i.  e.,  whether  it  is 
the  Citizens  Bank  or  the  commercial  house  of  Hope  &  Co. 

In  1836  William  Dodd,  owner  of  the  property  in  question,  mort- 
gaged it  to  the  Citizens  Bank  as  a  subscriber  for  a  number  of  shares 
of  stock  to  secure  his  subscription. 

In  1853  the  widow  and  heirs  of  Dodd,  having  become  the  owners 
of  four  hundred  and  fifty  shares,  formerly  belonging  to  William 
Dodd,  of  the  capital  stock  of  the  bank,  acknowledged  their  indebted- 
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11688  to  the  bank,  and  in  order  to  secure  the  amount,  gave  a  mort- 
gage and  pledged  and  pawned  the  four  hundred  and  fifty  shares  to 
the  bank. 

In  all  the  notarial  acts,  including  the  act  under  which  the  late 
Edward  J.  Gay  (from  whom  the  defendants  inherited  the  property 
involved)  acquired  that  portion  known  as  the  Eunemann  plantatioa, 
the  bank's  right  as  a  creditor  is  acknowledged. 

During  maoy  years  he  paid  instalments  on  stock  notes  to  the 
Citizens  Bank,  secured  by  the  mortgage  on  the  Kunemann  planta- 
tion. 

The  evidence  does  not  show  that  the  bank  transferred  this  claim 
to  Hope  &  Co. ,  or  to  any  one  else.  It  remains  on  the  books  in  the 
name  of  the  creditor;  it  is  in  its  possession  and  under  its  control. 
It  collects  these  mortgages  and  remits  the  amounts  collected  to  the 
firm  of  Hope  &  Co. 

It  would  seem  that  the  debtors  to  the  bank  are  bound  by  their 
own  acts  and  declarations  contained  in  notarial  deeds. 

The  subscriber  promised  to  pay  the  corporation  every  share  oppo- 
site his  name,  and  this  promise  still  remains  and  binds  those  who 
have  since  assumed  to  pay  the  obligation. 

The  late  Mr.  Oay  assumed  the  payment  of  this  indebtedness  to 
the  bank. 

The  defendants,  his  heirs,  succeeded  onl}'  to  his  rights,  and  can 
not  stand  in  a  better  position  than  he  did  himself,  nemo  plus  juris 
quarn  ipse  habit. 

But  it  is  contended  that  legislation  relative  to  this  bank  and  agree- 
ments between  the  bondholders  and  the  bank  have  had  the  effect  of 
transferring  the  mortgages  given  for  stock  from  the  bank  to  the 
State  and  the  holders  of  the  bonds. 

Sec.  3  of  the  act  approved  January  30,  1836,  provided,  in  order  to 
obtain  capital  for  the  bank,  that  for  the  guaranty  of  the  bonds  to  be 
emitted  by  the  State  in  favor  of  the  Citizens  Bank,  and  of  the  inter- 
est thereof,  and  for  which  the  State  pledged  its  faith,  all  the  securi- 
ties granted  by  the  acts  of  incorporation  of  said  bank  to  the  holders 
of  its  bonds  are  transferred  to  the  State  and  to  the  holders  of  the 
bonds.     (Italics  are  ours.) 

This  was  not  a  transfer  without  restriction  or  qualification.  The 
securities  were  transferred  only  for  the  purpose  of  guaranty. 

The  clause  can  have  no  meaning,  the  court  said  in  Citizens  Bank 
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VS.  Levee  Steam  Cotton  Press,  7  An.  287,  except  to  transfer  these 
secnrities,  to  the  State,  as  a  ''  species  of  pledge." 

As  property  pledged,  these  mortgages,  given  for  stock,  remained 
the  property  of  the  pledgor.  On  payment  of  the  debt,  the  Citizena 
Bank  wonld  have  had  a  right  to  a  restoration  of  the  property. 

These  securities,  thus  pledged,  were  the  property  of  the  bank  and 
not  of  the  stockholders. 

Manifestly,  under  the  terms  of  the  statatory  pledge,  it  was  in- 
tended, upon  payment  and  release  of  the  bank,  these  securities 
would  remain  as  its  property  and  continue  in  its  possession. 

Having  concluded  that  the  defendants  are  not  guarantors  of  stocky 
we  take  up  the  next  proposition. 

THE   REMEDY  NOT  EXCLUSIVELY   JN  REM. 

Down  to  the  time  of  Act  No.  100  of  1847,  It  is  urged  by  counsel  for 
defendants :  the  only  remedy  available  to  the  plaintiff  bank  woe  in  rem 
by  seizure  and  sale  of  the  bank  shares.  That  the  axst  gave  to  the  bank 
the  right  to  make  calls  for  contributions  upon  stockholders^  and  has  the 
effect  of  a  contract  and  secures  the  stockholders  from  future  calls. 

On  the  first  point,  to- wit.,  that  the  remedy  to  the  plaintiff  was  in 
rem,  we  believe  that  lengthy  discussion  on  our  part  is  unnecessary. 

The  point  was  argued  in  Succession  of  Thompson,  46  An. ,  and 

after  very  attentive  consideration  the  conclusion  in  that  case  was, 
that  the  subscribers  are  liable  personally  for  the  amount  of  their 
subscription  and  thereby  determined  that  the  remedy  was  not  limited 
to  an  action  in  rem. 

In  the  cited  case  the  court  said : 

''There  is  no  question  in  this  case  of  any  implied  promise.  The 
promise  is  absolute  and  express,  and  the  right  of  action  to  collect  by 
personal  action  is  unquestionable.  We  see  nothing  to  take  this  par- 
ticular subscription  out  of  the  general  rule,  and  the  evidence  in  the 
record  establishes  that  Adam  Thompson,  when  he  purchased  the 
shares  of  stock  referred  to  herein,  and  the  property  mortgaged  to 
secure  the  same,  assumed  all  the  obligations  of  a  shareholder  in  the 
bank.  The  personal  obligation  as  resulting  from  his  purchases  from 
Bishop  is  equally  clear.'' 

The  defendant  contended  in  that  case  that  where  the  bank  has 
bought  at  Bale  under  its  foreclosure  the  stock  notes  and  mortgaged 
property,  the  owner  is  relieved  from  all  liability  by  the  forfeiture 
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and  sale  of  his  shares  for  any  deficiency  of  proceeds  of  sale  to 
pay  calls. 

Regarding  that  point,  this  court  in  case  quoted  from,  ubi  supra^ 
decided  that  the  bank,  in  purchasing  the  stock  and  the  property 
mortgaged  for  its  payment,  occupied  no  worse  position  than  any 
other  purchaser  as  to  the  unpaid  balance  in  defaulted  calls. 

A  conclusion  that  could  not  have  been  reached  if  the  court  had 
for  an  instant  thought  that  the  only  remedy  available  was  as  con-^ 
tended  by  the  defendants  in  rem. 

It  was  decided  that  the  ground  was  not  well  founded. 

We  leave  the  point  confirmed  in  the  correctness  of  the  principles 
announced  in  the  Thompson  case. 

ACT   100     OP  1847    DOBS    NOT    AS    TO    CITIZBNS    BANK  LIMIT  AMOUNT 
AND  NUMBBR  OP  CALLS. 

On  the  second  point,  to -wit:  That  Act  100  of  1847  contains  a  con- 
tract  between  the  State  of  Louisiana  and  the  stockholders  of  the  Citizens 
Bank  whereby,  on  payment  of  the  contributions  provided  for  in  that  act^ 
all  liabilities  of  the  stockholders  of  the  bank  on  their  subscription  for 
stock  is  discharged;  the  decision  from  which  we  have  already  quoted 
at  some  length  is  eqaally  as  clear  and  conclusive. 

The  court  in  stating  the  grounds  of  the  defence  states  that  one  of 
those  grounds  was  based  by  the  defendant  on  the  ruling  of  the  court 
in  the  case  of  Association  vs.  Lord,  35  An.  425,  and  held,  in  passing 
upon  the  point  urged,  that  the  decisions  in  the  matter  of  the  Consol- 
idated Association  of  the  Planters  of  Louisiana  rested  upon  the 
special  facte  connected  with  the  affairs  of  that  association. 

We  might  conclude,  on  this  point,  without  further  comment,  and 
rely  upon  the  decision  in  which  most  of  the  issues  of  this  case  have 
been  decided,  were  it  not  that  defendants'  counsel,  with  great  earn- 
estness and  ability,  again  press  that  issue,  though  previously  decided. 

DIPFERENT  RULE   PREVAILED  BETWEEN  CITIZENS  BANK  ANJX 
PLANTERS  ASSOCIATION,   AS  TO   CALLS. 

Defendants'  insistence  is  that  the  Planters  Consolidated  Association 
vs.  Lord,  3d  An,  425,  arose  under  Act  No,  100  of  1847,  That  the  Act  100 
laid  upon  the  managers  and  directors  of  the  Consolidated  Association 
the  duty  of  requiring  sach  annual  payments  as  would  accumulate  a  fund 
sufficient  to  meet  the  obligations  of  the  State,  just  as  like  obligati(m  is. 
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laid  by  the  same  act  upon  the  managers  and  directors  of  the  OUizens 
Bank. 

That  the  obligation  to  contribute  was  imposed  by  the  act  in  order  to 
accomplish  a  settlement,  and  that  this  could  not  be  accomplished  with- 
out the  consent  of  the  stockholders.  That  the  consent  was  obtained  tis 
required  by  the  act,  and  it  follows  that  the  provisions  of  the  act  and  the 
contract  thereunder  resulting  by  the  submission  to  the  stockholders  were 
just  08  binding  upon  the  Citizens  Bank  as  upon  the  Consolidated  Associ- 
ation. 

The  limit  imposed  by  the  statute,  within  which  payment  of  the 
amount  required  from  the  stockholders  was  to  be  made  is  not 
the  same  in  the  case  of  the  Citizens  Bank  as  in  the  case  of  the 
Consolidated  Association  of  Planters. 

It  was  made  the  duty  of  the  managers  and  directors  of  both  cor- 
porations to  require  such  annual  or  periodical  payment  independently 
of  their  stock  obligations  as  would  accumulate  a  sum  sufficient  to 
meet  the  obligations  of  the  stock  incurred  by  the  State  for  account  of 
these  banks. 

As  to  the  latter  only  (the  Consolidated  Association)  a  division  of 
the  calls  was  ordered  to  be  made  in  equal  instalments  not  to  exceed 
seventeen  years. 

The  proviso  containing  that  limit  does  not  refer  to  the  Citizens 
Bank. 

Under  the  authority  given  by  statutes  the  managers  and  directors 
of  the  Citizens  Bank  met  and  passed  a  resolution  declaring  a  call  of 
seven  dollars  per  share,  payable  in  seven  years'  instalment,  to  meet 
the  obligation  incurred  by  the  State  on  its  account.  The  managers, 
in  the  resolution,  gave  it  as  their  opinion  that  these  contributions 
would  prove  sufficient  to  meet  that  obligation. 

It  was  a  mere  opinion  and  not  binding,  particularly  in  view  of  the 
fact  that  these  managers  reserved  the  right,  in  one  of  the  resoluldons, 
of  increasing  thereafter  the  amount  of  the  contribution  and  of  change- 
ing  the  time  and  mode  of  payment. 

The  situation  of  the  two  institutions  was  not  the  same  under  the 
statute,  nor  was  it  made  the  same  by  the  mere  opinion  of  the  man- 
agers that  the  call  commencing  in  1851  would  meet  the  end  in  view. 

The  relation,  argue  counsel  for  defendants,  of  Act  141  of  1852  to 
acts  preceding  is  to  strengthen  and  confirm  their  position. 

They  (counsel)  direct  attention  to  the  fact  that  in  order  to  supply 
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the  deficiency  then  existing  in  the  assets  of  the  bank,  as  well  as  to 
form  an  additional  secarity  for  the  circulation,  Act  141  authorized 
a  call  to  be  made  upon  the  stockholders  not  to  exceed  twelve  dollars 
per  share ;  and  further  provided  that  the  act  should  not  take  effect 
until  it  had  been  accepted  by  a  majority  of  the  stockholders  in  num- 
ber and  amount. 

They  contend  further  that  the  contract  created  under  Act  No.  100 
of  1847  in  this  way  express  legislative  recognition  that  it  actually 
attached,  was  of  force  and  became  inviolable;  that  it  could  only  be 
modified  by  the  parties  thereto.  That  when  the  State  in  Act  141  au- 
thorized a  new  call  for  a  contribution  of  twelve  dollars  per  share  it  must 
he  taken  to  have  said  perhaps,  but  Just  as  effectively  as  it  had  said  so 
directly  to  the  stockholders:  The  right  and  privileges  as  originally 
begtowed  on  the  Citizens  Bank  shall  be  restored  if  you  vHll  pay  one 
million  six  hundred  thousand  dollars  as  demanded  and  upon  your 
waiving  the  exemption  from  all  further  calls  for  contribution  upon  the 
stock  secured  you  by  terms  of  Act  No.  100  of  1847,  The  right  to  the  ex^ 
emption  being  vested  in  you,  waiver  thereof  is  indispensable  to  obtain 
the  advantages  proposed. 

We  think  it  sufficient  answer  to  defendant's  insistence  to  call  at- 
tention to  the  fact  that  there  was  no  right  of  exemption  vested  in 
the  stockholder  by  any  prior  act. 

The  only  act  upon  the  subject  was  Act  100  of  1847,  which  con- 
tains no  limit  as  to  amount  of  calls  and  time  of  payment  in  so  far  as 
relates  to  the  Citizens  Bank. 

Section  6  of  Act  141  of  1862  provided  that  the  act  would  have 
effect  when  accepted  by  the  stockholders.  It  does  not  appear  that 
it  was  accepted  by  them;  it  was,  therefore,  ineffective  and  has  no 
bearing  upon  the  issues  of  this  case. 

The  shareholders  did  not,  by  neglecting  or  declining  to  accept^ 
retain  any  right  to  a  limit,  for  no  such  limit  had  been  provided,  as 
contended,  on  calls  for  subscription. 

This  leads  us  to  the  proposition  of  defendants'  counsel,  that  Act 
246  of  1863  had  the  effect  of  reviving  the  bank,  and  that,  taken 
together  with  the  compact  or  articles  of  association  between  the 
mortgage  stockholders  and  subscribers  to  the  cash  stock,  it  presents 
the  modified  constitution,  or  present  charter  of  the  Citizens  Bank,  and 
that  Acts  Nos.  106  of  1858,  7  of  1867,  45  of  1873,  and  40  of  1874,  are 
unthout  effect,  null  and  void. 
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They  urge  upon  onr  attention  that  the  bank  was  rehabilitated  by 
the  acceptance  on  the  part  of  the  stockholders  of  the  terms  of  Act 
of  July  26,  1853,  No.  240;  that  the  bank  was  to  have  two  depart- 
,  ments,  the  cash  and  the  stock  mortgage  department;  that  department 
i8  Bignificative  of  division,  and  that  the  term  presupposes  the  fictive 
unity  of  the  hank,  but  the  distribution  of  its  business  into  parts,  in 
order  to  promote  the  efficiency  of  the  corporation  cw  a  whole. 

That  the  proviso  of  Act  246  of  1853  imposed  upon  the  stockholders  for 
cash  the  payment  of  the  contribution  originally  exacted  for  their  sub- 
soriptionSy  and  at  the  same  tim^  maintained  the  mortgage  to  secure 
those  contributions. 

That  the  shareholders  were  to  share  in  the  profits  and  losses  of  the 
bank  in  the  proportion  of  the  amount  of  the  stock  paid  in  to  tlie 
amount  of  the  available  banking  assets  of  the  bank.  * 

That  these  stockholders  remained  joined  as  stockholders  in  one  and 
the  same  bank,  consolidated' for  the  common  advantage. 

The  question  relating  to  the  unity  of  the  bank,  and  the  question  of 
prescription,  in  so  far  as  it  affects  the  case,  will  be  considered  by  ns 
in  passing  upon  the  effect  of  the  agreement  of  October  8,  1880. 

The  defendants  complain  that  the  acts  subsequent  in  date  to  Act  246 
of  1853  would  release  the  cash  stockholders  and  uphold  partiality  as  a 
rule;  that  it  tvould  take  from  the  many  to  give  the  few.  » 

This  ground  of  defence  has  no  support  in  Act  106  of  1868,  having 
for  object,  as  expressed  in  the  title,  to  equalize  the  loan  to  mortgage 
stockholders  by  an  extension  of  the  time  of  payment  on  five  hun- 
dred thousand  dollars  of  the  State  bonds  due  in  1869.  A  similar  au- 
thority in  regard  to  extending  all  bonds  of  the  State  in  favor  of  tlie 
bank  was  given  by  Act  No.  7  of  1867. 

But  it  is  urged  by  counsel  in  support  of  the  position  that  payment 
of  the  bonds  due  Hope  &  Co.  having  been  extended  to  1884  without 
the  consent  of  the  stockholders,  the  bonds  are  prescribed,  and  they 
are  discharged. 

It  is  assumed  throughout  the  argument  that  the  stockholders  are 
the  debtors  of  Hope  &  Co.,  and  not  the  bank.  That  they,  the  stock- 
holders, burdened  real  property  by  way  of  guaranty  for  the  bonds, 
issued  by  the  State  in  favor  of  the  bank,  and  were  the  debtors. 

To  this  proposition  we  can  not  give  our  assent.  The  bank,  a  cor- 
poration endowed  with  the  capacity  of  acquiring  legal  rights  and  sub- 
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ject  to  legal  liabilities,  borrowed  the  amount  represented  by  bonds. 
This  loan  was  not  made  to  the  stockholders,  but  to  the  bank. 

It  is  tme  that  the  bank  transferred  all  the  securities  to  the  State 
and  holders  of  the  bonds  as  a  *' species  of  pledge." 

The  limited  transfer  did  not  constitute  the  debtors  on  the  securi- 
ties, the  debtors  of  those  from  whom  the  bank  borrowed. 

In  every  statute  on  the  subject  the  bank  is  referred  to  as  the 

debtor  to  those  from  whom  it  borrowed  amounts  secured  by  bonds. 

The  acts  authorizing  the  bank  to  extend  the  payment  of  the  bonds 

-of  the  State  made  to  its  order  are  of  no  avail  to  the  debtors  of  the 

bank. 

CONTRIBUTIONS    OP    MORTGAGB    STOCKHOLDERS    AND     CASH     STOCK- 
HOLDERS. 

In  support  of  their  proposition  that  Act  46  of  1873  relieves  the 
cash  stockholders,  notwithstanding  that  they  obtained  Act  246  of 
1863  upon  the  express  condition  that  they  should  remain  bound  with 
their  associates,  upon  this  mortgage  stock  as  originally  subscribed, 
and  that  it  would  unjustly  enrich  the  cash  stockholders,  and  that 
it  would  uphold  partiality  as  a  rule  where  impartiality  was  the  con- 
dition precedent,  they  direct  attention  to  the  statute  (46)  which 
reads :  ^'  That  the  directors  of  the  Citizens  Bank  of  Louisiana  be  and 
they  are  hereby  authorized  and  instructed  to  call  on  the  mortgage 
stockholders  for  such  contributions  on  their  stock  as  the  board  may 
deem  necessary  to  assure  the  prompt  payment  of  interest  on  bonds 
of  the  State  issued  in  faver  of  said  bank,"  and  have  not  included 
the  cash  stockholders  as  subject  to  contribution.  It  is  contended  by 
the  defendants  that,  under  the  terms  of  Act  246  of  1863,  the  cash 
stockholders  of  the  hank  also  owe  contribution. 

Should  we  omit  consideration  of  the  act  of  1873  as  being  null  and 
void,  there  are  preceding  unrepealed  acts  authorizing  calls  for  con- 
tributions. 

By  the  act  of  1847,  said  this  court  in  Citizens  Bank  vs.  Levee 
Steam  Cotton  Press,  7  An.  286,  it  was  made  the  duty  of  the  man- 
agers to  exact  from  the  stockholders  such  an  annual  contribution  as 
would  form  a  fund  sufficient  to  meet  regularly  the  payments  due  on 
the  bonds  of  the  State. 

It  can  not  be  reasonably  denied  that  shareholders  should  be  called 
upon  to  contribute  in  respect  of  their  shares,  at  the  same  time  and 
in  ratable  amounts,  and  that  a  call  should  be  equal  and  uniform. 
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We  do  not  feel  at  liberty  to  decide  in  this  case,  without  a  contra- 
dictory hearing,  that  the  call  is  partial. 

The  cash  stockholder  has  a  right  to  be  heard. 

Mr.  Morawitz,  Vol.  1,  p.  165  (2d  Ed.),  in  his  work  on  Private  Cor- 
porations, announces  as  follows : 

^'  Bat  if  some  shareholders  have  already  contri bated  more  than 
others,  it  would  be  not  only  the  right  but  the  duty  of  the  directors 
to  make  calls  upon  the  other  shareholders  in  such  amounts  as  to 
equalize  the  contributions  of  all." 

In  the  case  at  bar,  it  does  not  appear  as  exceptional  and  extraor- 
dinary that  shareholders  who  have  paid  their  shares  in  full  are  not 
called  upon  to  pay  contributions  equal  in  amount  to  that  required  of 
stockholders  who  have  not  paid  their  shares. 

We  will  not  commit  the  court  to  the  conclusion  that  shareholders 
who  have  paid  can  be  called  upon  to  pay  other  '*  calls"  without  a 
hearing  from  the  alleged  delinquents. 

The  defendants  are  not  without  a  remedy.  Morawitz,  Vol.  1,  p. 
281. 

ALLEGED   DISCHARGE   OF   SHAREHOLDERS. 

We  pass  to  the  next  ground  of  defence. 

The  defendants  contend  that  October  8,  1880,  Hope  &  Co.  entered 
into  a  written  agreement  of  record  wherein  they  discharged  the  Cit  - 
izens  Bank  from  liability  to  the  bondholders  on  the  bonds  issued  in 
aid  of  the  bank ;  that  the  mortgage  stockholders  being  securitiea  for  the 
bonds,  in  behalf  of  the  bank,  the  discharge  of  the  plaintiff  bank  as  prin- 
cipal discharged  them  as  securities. 

We  have  seen  that  it  was  held  in  Citizens  Baak  vs.  Levee  Steam 
Cotton  Press  that  the  securities  were  transferred  '^as  a  species  of 
pledge." 

They  were  transferred  by  the  Citizens  Bank. 

The  shareholders  by  whom  these  securities  are  due  are  the  orig- 
inal debtors  to  the  bank. 

They  can  not  ignore  the  bank,  their  creditor,  in  order  to  improve 
their  defence  against  the  creditors  of  the  bank.  If  there  was  a  dis- 
charge it  was  given  to  the  State,  to  the  Citizens  Bank,  and  not  to 
the  debtors  of  the  latter,  who  must  be  held  bound  just  as  if  its  in- 
debtedness had  never  been  transferred  in  pledge. 

In  James  vs.  Pike,  Lapeyre  &  Bro.,  23  An.  477,  the  distinction  is 
drawn  between  a  contract  of  suretyship  and  a  contract  of  pledge — 
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the  first  is  where  a  person  is  given  to  secare  a  debt,  and  the  second, 
the  pledge,  is  where  a  thing  is  given  to  secure  the  debt. 

The  thing,  the  security  secured  by  mortgage  in  favor  of  the  bank, 
was  given  in  pledge  under  the  terms  of  the  statute,  and  no  person 
became  bound  as  guarantee. 

The  extension  complained  of  did  not  release  the  shareholders  from 
their  obligation  and  did  not  change  their  relation  to  their  debtor. 

Having  reached  the  conclusion  just  expressed  it  disposes  of  the 
ground  following: 

That  Hope  &  Co.,  having  for  themselves  and  other  bondholders 
tendered,  in  conformity  with  the  Funding  Act  No,  3  of  1874,  the 
bonds  of  the  State  of  Louisiana  issued  in  aid  of  the  Citizens  Bank,  and 
the  State  Board  of  Liquidationj  having  been  ordered  by  a  final  judgment 
of  t?ie  Supreme  Court  to  fund  the  bonds,  and  the  board  having  acted 
under  the  judgment^  the  bonds  are  thereby  extinguished  by  payment  and 
satisfaction  and  the  m,ortgage  stockholders  in  their  capacities  as 
sureties  discharged. 

We  have  determined  that  these  defendants  are  debtors  as  holders 
of  stock  mortgages  in  pledge  and  that  they  are  not  guarantors. 

That  securities  were  pledged  and  no  person  was  given  as  guarantor 
to  secure  a  debt. 

These  securities  were  the  property  of  the  bank  at  the  time  they 
were  pledged  and  when  the  agreement  complained  of  was  made. 

If  there  was  a  discharge  it  did  not  enure  to  the  benefit  of  the  orig- 
inal and  principal  debtor. 

PLEA   OF   PRESCRIPTION. 

With  reference  to  defendants'  plea  of  prescription  of  the  bonds 
held  by  one  of  the  plaintiffs,  it  can  not  be  sustained  consistently  with 
our  views  previously  expressed.  If  all  these  bonds  were  prescribed 
it  would  not  discharge  the  defendants  from  liability  to  their  creditor, 
the  bank. 

On  the  plea  of  prescription  of  the  calls  for  contribution,  the  de- 
fendants argue  that  the  prescription  of  five  years  apply. 

That  issue  effects  them  directly,  and  if  prescribed,  they  would  have 
the  right  to  a  decree  sustaining  the  plea. 

We  therefore  must  pass  upon  it  as  being  an  issue  of  the  case. 

This  court  in  Citizens  Bank  vs.  Hyams,  42  An.  733,  decided  that 
calls  for  contribution  are  subject  to  the  prescription  of  ten  years 
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from  the  date  of  the  call,  and  cited  Art.  3544  of  the  Civil  Code  ap- 
plying, it  being  a  personal  action  not  excepted  by  the  Code  from  that 
prescription — that  is,  not  being  included  in  the  namber  of  personal 
actions  as  not  sabject  to  that  prescription. 

We  can  conceive  of  no  good  reason  that  would  justify  us  in  over- 
ruling that  decision. 

IMPROVEMENTS   MADE    ON   THE   PROPERTY   MORTGAGED. 

The  ground  is  argued  by  defendants  that  the  late  Edward  J.  Gay, 
from  whom  his  heirs  derive  their  interest,  never  was  a  stockholder; 
that  the  defendants  are  entitled  to  be  reimbursed  the  value  of  im- 
provements placed  on  the  plantation  in  good  faith  by  him. 

He  was  not  a  stockholder  holding  directly  from  the  bank,  but 
when  he  bought  the  property  under  seizure,  and  the  bank  stock 
attached,  he  thereby  assumed  the  responsibility  and  obligations  of  a 
stockholder,  and  is  not  entitled  to  improvements.  The  mortgage 
affects  the  movable  attached  to  the  plantation. 

PROCEEDINGS    VIA     EXECUTIVA    NOT    CHANGED    TO    VIA     ORDINARIA. 

Finally,  the  defendants  contend  that  the  plaintiff  bank,  having,  by 
their  acts  and  pleadings,  converted  their  proceeding  from  via  executiva 
into  via  ordinaria,  that  their  petition  for  order  of  seizure  and  sale 
must  be  dismissed  with  costs. 

The  plaintiff  filed  an  answer  to  the  petition  of  injunction  setting 
forth  its  defence,  but  did  not  pray  that  it  have  judgment  for  the 
amount  claimed  in  the  petition  for  the  order  of  seizure. 

A  creditor  who  has  sued  out  an  order  of  seizure  does  not  change 
the  proceedings  from  the  via  executiva  to  the  ordinaria  when  he  does 
not  pray  for  a  judgment  against  his  debtor,  who  has  enjoined  his 
order  of  seizure. 

The  petition  for  the  injunction  should  be  considered  an  answer  to 
the  original  suit,  and  there  is  no  necessity  of  filing  an  answer. 
Rowlett  vs.  Shepherd,  4  La.  90;  Cox  vs.  Rees,  16  La.  109;  Conrad 
vs.  LeBlanc,  29  An.  124. 

It  does  not  follow,  if  an  answer  is  filed  setting  forth  the  grounds 
of  defence  to  the  injunction  without  prayer  for  judgment,  that  the 
proceedings  are  changed  to  the  via  ordinaria. 

This  ends  our  examination  of  the  many  points  involved. 

It   is   evident  that   counsel   have  closely  studied  their  case;  the 
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ingenuity  of  the  argnment  has  not  convinced  us  that  thoBe  who  have 
assumed  the  obligation  of  stockholders  do  not,  on  the  grounds 
argued,  owe  the  amount  of  their  subscription. 

Judgment  affirmed  at  appellant's  costs. 

Rehearing  reftised. 


No.  11,717. 
Gilbert  Hebert  v&.  Grorgb  L.  Mayer  and  Sheriff. 

On  Motion  to  Dismiss  —The  rniaslng  evidence  would  not  have  shown  the  fact  of 
the  seizore  and  ciroumstanoes  connected  therewith  more  cone  usfvely  than 
the  Judicial  admissions  made.  When  the  mibsingevidencq  would  be  cumula- 
tive and  does  not  affect  the  decision,  the  appeal  will  not  be  dismissed  on  the 
suggestion  of  the  diminution  of  the  record. 

The  Substance  of  the  Plea —Plaintiff  averred  in  his  petition  the  essentials 
which  he  clnlmed  exempted  his  properly  from  seizure  under  the  homestead 
law  of  1865,  without  naming  the  act  in  terms. 

Plaintiff  also  averred,  In  his  petition,  that  ho  had  registered  his  declaration  of 
homestead  as  required  by  the  Constitution  of  1879,  and  the  homestead  enact- 
ment of  1880. 

The  statement  of  the  demand  under  the  latter,  in  definite  and  precise  terms,  did 
not  have  the  effect  of  relinquishing  or  waiving  any  rigiit  of  exemption  he  may 
have  under  the  exemption  law  of  1865. 

Grocxd  of  Exf.mptiox.— Under  the  allegation  based  on  his  recorded  homestead 
declaration  that  he  was  the  head  of  a  family  and  dependent  children,  the 
plaintiff  could  prove  that  after  his  children  were  no  longer  dependents,  and 
their  mother  dead,  bis  dependent  family  consisted  of  a  wife  of  a  second  mar- 
riage and  other  dependents. 

Cause  Sufficient  to  Remand.- By  agreement,  a  vendor's  mortgage  was  aban- 
doned by  the  creditor,  but  not  the  claim  itself,  which  dates  from  some  time 
prior  to  1880. 

The  condition  for  exemption,  to  be  effective,  must  date  from  a  time  prior  to  the 
date  of  the  claim. 

The  plaintiff's  evidence  does  not  prove  the  continuous  support  of  defendants 
alleged. 

The  facts,  in  another  decision,  between  the  same  parties,  of  which  this  court  takes 
notice  only  in  matter  of  remanding,  lead  to  the  conclusion  that  possibly  plain- 
tiff has  a  right  to  homestead. 

The  case  is  therefore  remanded  for  another  trial,  in  accordance  with  the  views 
expressed. 

\  PPEAL  from  the  Tenth  Judicial  District  Coart,  Parish  of  Avoyelles. 
*.  1     Coco,  J. 


William  Hall  and  E,  J,  Joffrion  for  Plaintitf  and  Appellee. 


47  MS 

48  038 


A,  J,  Laf argue  and  H.  C.  Edwards  for  Defendant  and  Appellant. 
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The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  plaintiff  enjoined  the  sale  of  his  property  on  the 
ground  that  it  is  exempt  from  seizure,  it  being,  he  alleges,  his  home  - 
stead,  consisting  of  one  hundred  acres  of  land,  one  horse,  and  about 
five  acres  of  cotton  in  the  field. 

He  alleges,  substantially,  that  all  the  conditions  existed  entitling^ 
him  to  a  homestead  privilege,  from  a  date  anterior  to  his  indebted- 
ness to  defendant.  In  his  registered  act  of  declaration,  as  required 
after  1879,  he  declared  that  he  had  three  children  dependent  upon 
him,  and  that  he  was  the  head  of  a  family.. 

In  a  portion  of  his  petition  the  plaintiff  alleges  that  his  property 
is  exempt,  as  it  is  covered  by  his  homestead,  duly  recorded  in  1880. 
In  another,  he  alleges  that  the  condition  entitling  him  to  a  home- 
stead existed  prior.  He  is  a  farmer  and  resides  on  the  land  seized 
since  about  1870,  of  which,  in  that  year,  he  became  the  owner. 

He  lost  his  first  wife  and  contracted  a  second  marriage. 

The  defendant  controverts  the  allegations  of  plaintiff  and  alleges 
that  the  judgment  enjoined,  obtained  in  1880,  was  for  the  purchase 
price  of  the  property  seized.  That  his  judgment  has  been  kept  alive 
by  proper  revival  and  reinscription.  That  it  was  antecedent  in  date 
to  plaintiff's  homestead,  and  can  not,  in  consequence,  prejudice  his 
claim. 

The  evidence  shows  that  on  the  19th  of  August,  1880,  an  agree- 
ment was  entered  into  between  plaintiff  and  defendant  whereby  the 
mortgage  was  made  to  bear  on  sixty  arpents  of  land. 

On  the  next  day  a  judgment  was  rendered  for  the  amount  due, 
secured  as  to  its  payment  on  the  sixty  arpents  of  land  in  question. 

The  claim  upon  which  this  judgment  was  obtained  was  anterior  in 
date  to  the  homestead  declaration  of  plaintiff  recorded  in  1880,  but 
not  anterior  in  date  to  the  homestead  law  of  1865. 

The  judgment  of  the  lower  court  recognizes  plaintiff's  right  of 
homestead  and  sets  aside  the  seizure. 

From  this  judgment  the  defendant,  Mayer,  the  seizing  creditor, 
appeals. 

On  Motion  to  Dismiss. 

The  plaintiff  and  appellee  in  his  motion  to  dismiss  the  appeal  sug- 
gests that  he  offered  a  writ  of  fieri  facias  in  evidence  and  the  return 
thereon  of  the  sheriff. 
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Subseqaently,  this  writ  and  return  were  also  offered  in  evidence  by 
the  defendant. 

As  there  is  no  evidence  in  the  record  showing  that  any  retarn 
under  the  writ  of  fieri  facias  was  ever  made,  he  moves  to  dismiss  the 
appeal. 

The  defendant  and  appellant  opposing  this  motion'  obtained  an 
order  from  this  court  to  the  clerk  of  the  District  Court  directing  him 
to  forward  a  copy  of  the  sheriff's  return  to  complete  the  record. 

The  clerk  in  answer  to  the  order  annexes  the  original  writ  of  fieri 
facias,  which  was  copied  in  the  transcript  filed,  and  states  that  he 
conld  not  do  more  than  copy  the  writ  in  the  transcript,  upon  which 
it  appears  no  return  was  made  by  the  sheriff.  He  further  states 
that  he  made  demand  upon  plaintiff's  counsel  to  produce  the  writ 
offered  and  return  thereon.  They  not  having  complied,  the  only 
writ  found  by  him  in  the  record  was  copied  in  the  transcript  of 
appeal. 

It  is  evident  that  a  writ  of  fieri  facias  was  issued  and  that  under  it 
the  property  involved  in  this  suit  was  seized.   • 

The  failure  of  the  sheriff  to  make  his  return  is  not  only  not  at 
issue,  but  both  the  plaintiff  and  the  defendant  admit,  judicially,  that 
a  seizure  of  the  property  was  made. 

The  record  contains  all  that  is  necessary  to  enable  us  to  decide 
the  case.  The  retarn,  if  copied  in  the  transcript,  would  not  affect 
the  decision,  for  all  that  it  can  prove  is  of  record. 

The  motion  to  dismiss  is  therefore  denied. 

On  the  Mbrits. 
1.  Defendant's  first  contention  against  plaintiff's  claim  for  a  home- 
stead is  that  plaintiff,  havicg  enjoined  the  seizure  of  his  property 
on  the  ground  that  it  is  protected  by  the  registry  of  his  homestead 
act  of  1880,  he  must  now  rely  exclusively,  for  exemption  from  seiz- 
ure, upon  the  Constitution  of  1879;  that  plaintiff  waived  and  aban- 
doned all  rights  under  prior  laws.  The  right  claimed  by  the  plaintiff 
in  a  paragraph  of  the  petition  is  not  exclusive  of  all  other  rights  to 
the  homestead.  It  is  true  that  in  the  paragraph  in  question  he  sets 
up  rights  under  the  present  laws.  But  in  another  portion  of  his  pe- 
tition he  specially  alleges  a  condition,  if  true,  wl\ich  protects  him 
under  the  act  of  1865.  There  is,  in  substance,  a  definite  statement 
that  the  petitioner  has  had  members  of  his  family  dependent  upon 
him  for  support. 
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The  coartB  look  to  the  sabstance  of  pleas. 

2.  The  defendant  next  argaes  that  plaintiff,  having  alleged  that  he 
had  children  dependent  upon  him,  he  can  not  contradict  his  allejiira- 
tions  by  his  evidence  and  show  that  he  had  a  wife. 

The  declaration  of  homestead,  made  the  basis  of  the  cause,  sets 
forth  that  he  was  the  head  of  a  family.  Though  the  allegation  was 
not  as  definite  as  it  should  have  been,  yet  it  was  sufficient  to  prove 
plaintiff's  marriage  and  his  continuous  responsibility  as  head  and 
support  of  a  family.  If  he  had  children  dependent  upon  him  when 
his  declaration  of  homestead  was  made,  and  subsequently  others 
succeeded,  eotitle^  to  his  support  and  protection,  the  proof  may  be 
made  of  these  facts,  under  the  averments  of  the  petition  and  the 
declarations  contained  in  the  act  of  homestead. 

The  original  debt  was  contracted  prior  to  1880.  The  defendant,  it 
is  true,  retained  by  agreement,  entered  into  a  mortgage  and  privi- 
lege on  another  portion  of  land  than  that  involved  in  this  case ;  be 
nevertheless  did  not  abandon  any  of  his  right  as  holder  of  an  ordi- 
nary debt. 

This  being  our  conclusion,  it  devolved  upon  the  plaintiff  to  prove 
that  he  had,  since  the  date  he  became  indebted  to  plaintiff,  been  the 
head  and  support  of  a  family. 

It  is  settled  by  a  number  of  decisions  that  homesteads,  under  the 
homestead  law  of  1865,  are  unaffected  by  the  provisions  of  the  pres- 
ent Constitution;  the  rights  are  unimpaired  save  as  to  the  necessity 
of  recording  the  claim.  If  he  was  within  the  law  of  1865  he  is  en- 
titled to  date  his  homestead  claim  from  that  year. 

The  plaintiff  has  not  shown  by  evidence  in  this  case  the  continued 
support  of  dependents  required  under  the  terms  of  the  law,  to  ena- 
ble him  to  obtain  a  judgment  recognizing  his  homestead. 

A  certified  copy  of  the  marriage  license  and  return  thereon,  show- 
ing the  marriage  of  plaintiff  to  his  first  wife,  Esther  Juge,  was 
offered  in  evidence ;  it  is  not  of  record  on  appeal,  and  the  verbal 
testimony  does  not  fix  the  day,  year,  or  even  the  decade  of  years,  in 
which  the  marriage  was  contracted.  As  uniipportant  as  this  may  be, 
we  can  not  overlook  the  fact  that  plaintiff  has  failed  to  prove  when 
his  first  wife  died  the  number  of  children  that  survived  her,  and  the 
length  of  time  he  continued  to  give  them  support.  In  reference  to 
his  grandson,  who  also  resided  with  him,  it  seems,  the  testimony  is 
unsatisfactory  and  does  not  show  the  length  of  time  he  gave  him 
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sapport ;  it  only  proves  the  fact  that  on  a  particular  occasion,  the 
date  of  a  marriage,  he  was  giving  him  support. 

Under  the  plain  letter  of  the  law  to  obtain  exemption  the  debtor 
most  have  a  family  or  person  or  persons  dependent  upon  him  for 
support.     The  dependency  must  be  necessary. 

After  many  years  the  condition  which  gave  rise  to  the  exemption 
may  cease.  The  intention  was  not,  evidently,  to  compel  the  recip- 
ient of  this  boon  provided  for  the  protection  of  the  family,  in  order 
to  maintain  their  right,  to  be  prepared  lit  all  times  to  prove  their 
slrict  compliance ;  that  each  day  and  month  support  was  given  for 
which  vouchers  were  held. 

It  is  only  needful  to  exercise  the  privilege  in  good  faith,  within 
reasonable  limits  and  without  the  intention  of  evading  the  responsi- 
bility devolving  upon  the  head  of  the  family  who  successively  ac- 
cepts the  responsibility  of  protecting  those  who  have  a  claim  to  his 
support. 

In  a  case  before  this  court  between  the  plaintiiT  and  the  defendant 
including  other  issues,  testimony  was  introduced  in  support  of  plain- 
tiff's claim  to  a  homestead.  After  reading  the  testimony  we  con- 
clude that  possibly  plaintiiT  can  prove  conclusively  that  he  has  given 
the  support  to  members  of  his  family  the  law  contemplates  shall  be 
given  by  the  debtor  who  claims  the  benefit  of  exemption  on  that 
ground. 

We  have  determined  to  remand  this  case  for  further  proof  in  re- 
gard to  the  dependence  of  plaintiff's  family  and  the  support  he  has 
given  them  since  the  date  he  became  indebted  to  the  defendant. 
We  find  ample  precedent  for  this  action  on  our  part.  Mrs.  Mina 
Paland  vs.  Railroad  Company,  42  An.  29U,  296,  and  authorities 
cited. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
heiein  rendered  be  annulled,  avoided  and  reversed.  It  is  now 
ordered  that  the  case  be  remanded  to  the  District  Court  for  the  pur- 
pose of  taking  evidence  on  the  point  stated  and  determining  whether 
or  not,  after  having  heard  further  evidence,  the  plaintiff  is  entitled 
to  the  homestead  he  claims. 

All  costs  to'abide  the  final  determination  of  the  case. 
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jlii  m  No.  11,716. 

State  ex  rel.  James  L.  Goodloe  vs.  John  S.  Lanieb,  Register 
OP  THE  Land  Office. 

The  repealing  effect  of  Act  95  of  1^  has  withdrawn  from  the  Register  of  the  Land 
Office  the  ministerial  duty  of  selling  the  land  claimed  by  relator. 

The  act  isnotToid;  if  voidable,  it  can  not  be  annulled  in  mandamus  proceedings 
not  conducted  contradictorily  with  all  parties  concerned. 

It  does  seem  that  the  Legislature  had  the  authority  to  vest  title  to  land  in  the 
Pontchartrain  Levee  District  to  avoid  to  some  extent  the  burdensome  taxation 
required  to  defray  the  expenses  in  making  needful  improvements. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

John  L.  Kennedy  and  Kernan  &  Wall  for  Relator,  Appellant. 


Af.  J,  Cunningham,  Attorney  General  (Thomas  J,  Kernan  of  Coun- 
sel) ,  for  Defendant,  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  James  L.  Goodloe,  applied  to  the  Register  of  the 
Land  Office  to  buy  certain  State  lands.  He  made  a  tender  of  the 
price. 

The  Register  refused  the  application  on  the  grounds  that  the  lands 
are  in  the  Pontchartrain  Levee  District,  and  that  by  See.  12  of  Act 
95  of  1890,  they  are  vested  in  the  Board  of  Commissioners  of  that 
district,  and  that  he  has  no  power  to  sell  them.  The  writ  of  man- 
damus to  compel  the  respondent  to  sell  the  land,  and  issue  patent  to 
the  relator,  issued  at  the  instance  of  the  latter,  and  was  decided 
against  him.     He  prosecutes  this  appeal. 

By  statute  it  is  declared  that  in  order  to  provide  additional  means 
to  carry  out  the  purposes  of  that  act,  the  State  lands,  subject  to 
overflow,  embraced  in  grants  by  Congress  for  levee  and  drainage 
improvements  in  the  district  became  vested  in  the  Board  of  Com- 
missioners after  having  furnished  and  recorded  a  list  of  the  lands  as 
required  by  the  terms  of  the  act.  The  proceeds  of  the  sale  of  these 
lands  are  deposited  in  the  State  Treasury  to  the  credit  of  that  levee 
district,  subject  to  the  warrants  of  the  president  of  the  board. 

The  lands  claim  d  have  passed  out  of  the  State,  and  under  a 
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statute  of  the  State  are  now  held  by  the  Pontchartrain  Levee  Dis* 
trict. 

It  is  not  the  duty  of  the  Register  of  the  Land  Office  to  issue  patents 
to  lands  thus  transferred.  The  ministerial  fanctions  of  the  defend- 
ant ceased,  after  the  lands  had  been  listed,  in  accordance  with  the 
terms  of  the  Act  95  of  1890. 

Mandamus  does  not  lie  unless  the  character  of  the  act  is  ministe- 
rial and  imposed  by  law.  The  legislative  will  has  withdrawn  from 
bim  the  authority  to  sell  the  property ;  he  can  not  treat  the  statute 
as  an  absolute  nullity.  There  is,  at  least,  a  collateral  issue.  The 
lands  are  held  by  a  corporation  organized  to  carry  into  effect  public 
improvements.  The  questions  involved  are  disputed  and  require 
legal  controversy  for  their  settlement  contradictorily  with  parties  in 
interest.  Courts  will  not,  in  a  mandamus  proceeding,  undertake  to 
decide  collateral  disputed  questions  without  giving  interested  parties 
opportunity  to  be  heard. 

The  next  question  we  are  called  upon  to  consider  is,  can  a  party 
raise  objection  to  the  constitutionality  of  an  act  whose  right  it  does 
not  affect,  and  who  is  without  interest? 

The  relator,  it  is  true,  has  offered  to  become  a  purchaser  and  has 
made  a  tender  of  the  price.  As  the  lands  were  not  in  the  market, 
this  could  not  have  the  effect  of  vesting  him  with  title.  Whatever 
effect,  as  between  parties  who  desire  to  become  purchasers  of  lands 
from  the  State,  such  a  tender  may  have,  the  formality  observed 
would  have  no  effect  against  the  Land  Register,  whose  ministerial 
functions  have  been  withdrawn  by  statuce.  '<  The  statute  is  assumed 
to  be  valid  until  some  one  complains  whose  right  is  invaded." 

Says  Mr.  Cooley  in  his  work  on  Constitutional  Limitations,  p.  199,. 
and  further:  ^'  Nothing  will  generally  appear  to  show  that  the  act  is 
not  valid:  and  it  is  only  when  some  person  attempts  to  resist  its 
operation  and  calls  in  aid  of  the  judicial  power  to  pronounce  it  void, 
as  to  hwiy  his  property  or  his  rights^  that  the  objection  of  unconstitu- 
tionality can  be  presented  and  sustained.  Respect  for  the  Legisla- 
ture, therefore,  concurs  with  well-established  principles  of  law,  in 
the  conclusion  that  such  an  act  is  not  void,  but  voidable  only;  and  it 
follows,  as  a  necessary  legal  inference,  from  this  position,  that,  this 
ground  of  avoidance  can  be  taken  advantage  of  by  those  only  who 
have  the  right  to  question  the  validity  of  the  act "  (italics  ours) ,  not 
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third  persons,  who  have  no  right  preceding  the  declaration  of  uncon- 
stitutionality. 

The  relator,  through  counsel,  argues  that  under  the  Constitution, 
the  lands  of  the  State  can  not  be  granted  to  any  corporation,  public 
or  private.  The  respondent,  in  answer,  argues  that  he  has  no  far- 
ther control  or  power  over  the  lands. 

He,  it  is  manifest,  must  be  reinvested  with  authority  before  man- 
damua  can  issue  against  him. 

To  the  extent  that  the  statute  withdrew  his  power,  it  must  be  held 
not  violative  of  any  principle  of  the  Constitution. 

No  ministerial  duty  rests  on  the  Register  of  the  Land  Office  to  issue 
patents  under  a  law  surely  repealed  in  so  far  as  relates  to  his  func- 
tions. 

^  We  rest  our  conclusion  on  the  foregoing  propositions.  Neverthe- 
less we  assert  that  we  have  not,  after  having  considered  the  argu- 
ment of  unconstitutionality,  reached  the  conclusion  that  Act  95  of 
1890  is  unconstitutional.  The  lands  were  vested  in  a  board  for  pub- 
lic improvement,  and  to  avoid,  to  some  extent,  taxing  the  public. 
The  corporation  is  not  vested  with  any  right  to  carry  out  purposes  of 
its  own. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  at  appellant's  costs. 
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No.  11,671. 
Pauline  Knoop  vs.  C.  E.  Alter. 

The  plaintiff  was  injured  by  the  fall  of  defendant's  wall. 

The  defendant  denies  negligerce  and  alleges  if  the  plaintiff  suffered  damages,  the 
property  was  in  possession  of  an  insurance  company  for  repairs. 

Held:  That  there  was  negligence,  and  that  whatever  may  have  been  the  respoDdi- 
bllity  of  the  company  duriog  the  time  that  repairs  were  made  to  a  portion  of 
the  wall,  the  owner,  aware  of  the  defect  and  danger,  who  takes  no  part  to  pre- 
vent the  acci<ient,  is  liable  for  the  damage  occasioned  by  the  fall. 

The  safety  of  wa'ls  In  a  populous  city  Is  a  public  interest,  and  the  interest  of 
plaintiff  is  blended  with  the  public  right  that  can  not  be  subordinated  to 
indefinite  agreements  between  the  insured  aud  insurer.  It  is  not  shown  thai 
the  pro  lerty  that  caused  the  accident  was  included  within  the  terms  of  the 
election  to  repair. 

On  Application  for  Rbhearinq  — The  settlement  made  and  the  loss  adjasted  ob 
the  p  >licy  of  insurdnce  harmonize  with  the  views  heretofore  expressed. 
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Unexplained,  there  is  difference  between  estimate  of  repairs  and  the  amount  of 
settlement,  giving  rise  to  the  positive  infere  ^ce  that  the  repairs  were  to  be 
limited,  as  heretofore  decided. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J, 

Joseph  N,  Wolfson,  Ldeven  DePoorter,  Lloyd  R,  Posey  and  Horace 
E,  Upton  for  Plaintiff  and  Appellant. 


H.  H.  Price  and  Branch  K,  Miller  for  Defendant  and  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  suit  was  brought  by  the  plaintiff  against  C.  E. 
Alter  and  £.  O'Rourke  to  recover  damages  occasioned  her  by  the 
falling  of  a  wall. 

Owing  to  error  in  matter  of  citation  the  latter,  O'Rourke,  was  not 
a  party  to  the  trial. 

The  plaintiff  was  employed  as  an  operative  by  the  <<  Qulf  Bay 
Company  "  in  its  factory  operated  in  the  premises  owned  by  Edward 
O'Rourke,  Nos.  82,  84  and  86  South  Peters  street. 

The  defendant  owned  building  numbered  80,  separated  from  No. 
82  by  a  dividing  wall. 

On  the  23d  of  April,  1892,  a  fire  occurred  in  buildings  74,  76  and 
78,  on  South  Peters  street,  adjacent  to  the  property  of  the  defend- 
ant. The  fire  damaged  defendant's  building  No.  80.  Subsequent  to 
the  fire  the  front  portion,  about  forty  feet  of  the  party  wall,  between 
78  and  80  South  Peters  street,  fell. 

The  portion  of  that  wall  which  was  still  standing  on  the  20th  of 
June,  1892,  fell,  and  caused  the  fall  of  the  wall  dividing  80  and  82, 
and  injured  plaintiff,  who  was  at  work  in  the  building  82. 

She  was  knocked  down  by  the  falling  bricks,  and  buried  in  the 
debris  of  the  fallen  wall.  She  was  extricated  from  the  ruins  by 
other  operatives  at  the  factory,  and  received  a  number  of  painful 
bruises.  She  was  confined  to  her  bed  more  than  two  months  and 
continued  an  indefinite  time  under  medical  treatment.  At  the  date 
of  the  trial  her  health  was  tolerably  good,  although  she  was  subject 
to  nervous  attacks.  She  was,  it  seems,  prior  to  the  accident,  dis- 
posei  to  hysteria,  and  one  of  her  witnesses,  a  highly  respectable 
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physician,  who  has  devoted  special  attention  to  nervous  diseases,  tes- 
tified : 

**  Whatever  she  may  have  suffered  from  personal  injuries  I  kno-w 
nothing  of,  but  those  injuries  had  nothing  to  do  with  her  nervous 
condition  except  as  aggravated  by  the  shock." 

There  is  testimony  that  the  party  wall  which  fell  was  in  a  defective 
condition,  even  prior  to  the  fire.  A  witness  who  was  familiar  with 
the  property  testified : 

Q.  You  say  you  called  Mr.  Alter* s  attention  to  the  defects  in  that 
wall? 

A.  Yes,  and  he  said  it  was  a  good  strong  wall. 

Q.  Did  you  tell  him  why  you  thought  it  was  in  a  bad  condition? 

A.  It  was  easily  seen,  it  was  badly  cracked. 

Q.  Was  it  burned? 

A.  No. 

Q,  Was  it  an  old  wall? 

A.  It  was  an  old  wall. 

Q.  You  say  that  even  before  the  fire  it  was  in  bad  condition? 

A.  Yes;  it  was  necess'iry  to  shore  up  the  joists — that  is  stanchions 
had  to  be  placed  under  them. 

In  reference  to  the  damage  caused  to  the  wall  by  the  fire  the  tes- 
timony is  conflicting. 

The  witness  also  states  ^Hhat  shortly  after  the  fire,  Mr.  Alter  and 
I  went  into  the  building.  I  called  his  attention  to  a  crack  in  the 
wall.  The  wall  was  so  badly  cracked  that  the  firm  of  which  I  was 
secretary  had  the  joists  shored  up,  which  was  done  by  their  car- 
penter. Mr.  Alter  then  made  the  remark  that  it  did  not  amount  to 
anything.  I  differed  from  him  and  told  him  that  it  was  in  a  bad 
condition.  Then  he  made  the  remark  that  I  remember  very  well. 
*That  the  wall  vbrb  as  strong  as  the  works  of  Gibraltar.'  "  The  de- 
fendant as  a  witness,  on  cross-examination,  says  that  the  witness 
only  pointed  out  a  blister  on  the  wall  a  few  feet  from  the  front 
door. 

That  this  portion  of  the  wall  fell,  and  that  it  did  not  occur  to  him 
that  if  that  portion  of  the  wall  could  fall,  that  it  would  be  well  to 
investigate  and  examine  the  other  portions  of  the  wall  with  the 
view  of  ascertaining  whether  or  not  it  would  stand. 

The  evidence  shows  that  the  defendant  saw  the  wall  a  few  hoars 
previous  to  the  accident;  a  witness  testifies  that  he  informed  him  of 
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the  clanger  of  its  fall,  and  called  his  attention  to  a  crack  in  the  wall; 
another  witness,  a  bricklayer,  who  had  charge  of  the  work  of  pat- 
ting np  that  portion  of  the  wall  that  had  fallen,  says:  That  the  por- 
tion standing  was  in  a  dangerous  condition  and  that  the  defendant 
urged  him  to  hasten  the  work  of  putting  up  the  fallen  portion.  A 
abort  time  subsequent  it  fell  and  caused  the  accident.  The  defend- 
ant was  insured  with  the  Home  Insurance  Company  of  New  Orleans. 
By  the  terms  of  his  policy  that  company  agreed  in  the  event  the 
building  insured  should  be  destroyed  or  damaged  by  fire  to  pay  to 
tbe  insured  the  amount  of  the  loss  or  repair,  or  rebuild  the 
building. 

After  the  fire  the  insurance  company  elected  to  repair  the  loss 
caused  by  fire. 

Tbe  builder  employed  by  the  insurance  company  to  make  repairs, 
and  who  examined  the  property  after  the  fire,  was  not  called  as  a 
witness  by  the  defendant,  and  did  not  testify. 

The  bricklayer  in  charge  and  the  principal  carpenter  were  exam- 
ined as  plaintiff's  witnesses,  and  testified  as  to  the  unsafe  condition 
of  the  wall. 

The  defendant  denied  any  liability,  and  averred  further  that  if  the 
plaintiff  suffered  damages  the  buildings  were  not  in  his  possession  or 
control. 

The  president  of  the  insurance  company  and  the  defendant  testify 
that  they  were  in  possession  of  the  company  which  had  taken 
charge  of  the  repairs. 

The  cause  was  tried  in  the  lower  court  without  the  intervention  of 
a  jury. 

Judgment  was  rendered  for  defendant,  from  which  the  plaintiff 
appeals. 

That  there  was  negligence  in  not  guarding  against  the  danger  of 
the  wall  falling  is  amply  sustained  by  the  facts.  None  of  the  wit- 
nesses, except  the  defendant,  testify  that  it  was  a  safe  wall. 

The  fact  that  the  insurance  company  in  which  the  building  was 
insured  had  commenced,  a  few  days  previous  to  the  accident,  to  re- 
build the  forty  feet  of  party  wall  which  had  fallen  a  short  time 
after  the  fire,  and  to  that  end  had  taken  possession  of  the  building, 
presents  the  only  question  left  for  our  determination. 

Primarily,  every  one  should  keep  his  building  in  repair,  so  that 
damage  may  not  be  occasioned  by  its  ruin.     C.  C.  670. 
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It  is  not  Bhown  by  the  evidence  that  the  insurance  company  bad 
undertaken  ro  repair  the  wall  which  caused  the  damage. 

On  the  contrary,  the  repairs  were  limited  to  the  front  portion,  the 
forty  feet  that  had  previously  fallen.  The  contract  between  the  in- 
surance company  and  the  builder  was  to  rebuild  from  the  front  to 
the  rear,  a  distance  which  did  not  include  the  standing  wall,  from 
which  contract  it  does  not  appear  that  the  defendant  withheld  his 
assent.  If  it  extended  to  other  repairs,  we  have  not  found  the  tes- 
timony of  record.  But  he,  at  the  time,  urged  the  brickmason,  who 
was  working  under  the  terms  of  the  contract,  to  hasten  with  the 
work  of  closing  the  wall;  and  on  another  occasion  he  declared  in 
emphatic  terms  that  the  standing  portion  was  solid. 

The  defendant  sets  up  in  defence  that  an  owner  who  has  con- 
tracted with  a  capable  undertaker  to  repair,  has  done  all  that  he 
could  do. 

This  applies  to  the  repairs  proper. 

The  contractor  must  answer  for  his  own  repairs  and  not  for  the 
work  of  others. 

As  to  the  latter,  it  is  not  part  of  his  obligation.  We  are  not  led  by 
the  testimony  to  infer  that  the  insurance  company  owed  other  re- 
pairs than  those  it  is  shown  it  had  undertaken  to  make. 

But  assuming  that  the  relation  was  that  of  contractor,  the  owner  as 
well  as  the  contractor  would  be  responsible  to  a  third  person  for  any 
injury  by  his  negligence  in  a  matter  not  clearly  included  in  the 
contract.  This  principle  wa^  followed  in  a  case  presenting  similar 
points  to  the  case  under  consideration.  Qorham  vs.  Gross,  125 
Mass.  232. 

In  Walker  vs.  McMillan,  6  Can.  S.  C.  R.  241,  it  was  decided  **if  a 
damage  is  caused  by  the  fall  of  a  wall  in  putting  up  a  building  for- 
bidden by  ordinance,  both  owner  and  contractor  are  liable." 

In  the  case  of  Insurance  Company  vs.  Werlein,  42  An.  1047,  1053, 
this  court  gave  its  sanction  to  the  principle  that  the  owner  whose 
property  is  in  the  hands  of  the  assurers  must  reasonably  exert  him- 
self to  prevent  damages. 

The  dual  responsibility  of  the  employer  ani  the  contractor  is  rec- 
ognized in  Davie  vs.  Levy  &  Sons,  39  An.  666,  in  which  the  cases  of 
Robins  vs.  Chicago  City,  4  Wallace,  679;  23  Pickering,  24;  17  N.  Y. 
104,  and  16  Wallace,  567,  are  approvingly  cited. 

In  France,  on  this  point,  the  laws  are  more  favorable  to  the  pro- 
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prietOT  and  greater  responsibility  is  imposed  npon  the  architect  and 
the  contractor. 

Nevertheless,  there^  as  it  is  here,  the  proprietor  of  a  building  is 
responsible  for  the  damages  caused  by  its  ruin  when  due  to  defective 
construction. 

The  owner  of  the  damaged  property  has  a  right  of  action  against 
the  proprietor  and  the  latter  has  the  right  to  sue  the  architect  or 
contractor. 

The  proprietor  selects  the  architect  and  contractor  he  wishes  to 
employ,  and  can  make  such  stipulations  as  he  deems  proper  to  pro- 
tect bis  interest;  whereas  the  neighbors  are  strangers  to  the  agree- 
ment between  the  architect  and  the  employer;  the  law  is  alive  to 
their  interest,  it  being  blended  with  the  public  interest.  Laurent, 
Vol.  26,  p.  76;  Aubry  et  Rau,  t.  4,  p.  534,  and  note  32,  par.  374; 
Dalloz,  1866,  Sec.  294. 

The  question  being  general,  the  safety  of  persons  can  not  be  made 
subordinate  to  verbal  and  indefinite  agreements  between  the  insurer 
and  the  insured.  With  reference  to  the  amount  of  damages,  we  are 
confronted  by  the  usual  difficulties  in  such  cases. 

There  is  no  positive  evidence  on  which  to  base  an  estimate. 

The  evidence  shows  that  plaintiff's  ailment  is  not  incurable ;  the 
accident  aggravated  the  illness  to  v/hich  she  was  disposed. 

Her  daily  earnings  were  small. 

After  considering  the  decisions  of  the  court  regarding  amounts 
allowed  as  damages  for  injuries  received,  we  think  that  fifteen  hun- 
dred dollars  should  be  allowed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed. 

It  is  now  ordered,  adjudged  and  decreed  that  plaintiif  have  judg- 
ment against  and  recover  of  the  defendant  the  sum  of  fifteen  hundred 
dollars,  with  legal  interest  from  the  date  of  this  judgment,  and  that 
defendant  pay  costs  of  both  courts. 

On  Application  for  a  Rehearing. 

With  more  than  ordinary  care  we  have  re-examined  the  facts  of 
this  case. 

We  have  not  found  any  reason  to  change  our  previously  expressed 
opinion. 

Our  attention  was  arrested  by  the  following: 
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(We  extract  from  the  policy  of  insurance,  which  the  appellee 
makes  the  basis  or  his  defence.) 

<<  Against  loss  or  damage  by  fire  to  the  amount  of  five  thousand 
dollars  on  the  three -story  brick  slated  building,  with  iron  shutters 
front  and  rear;  situate  *  *  *  .  July  l,  1892.  Canceled,  loss 
paid,  three  thousand  dollars."  While  the  estimate  of  the  work  was 
less  than  one  thousand  five  hundred  dollars. 

This  settlement  has  heretofore  received  but  little,  if  any,  atten- 
tion. 

We  leave  the  subject  with  the  statement  that,  without  explana- 
tion, it  seems  to  bear  against  the  contention  of  the  appellee. 


47  67tt 
f52  1064 

|l7~57Gl 
'ell21090' 


No.  11,719. 

Philip  Dave  vs.  Morgan's  Louisiana  and  Texas  Railroad  and 
Steamship  Company. 

The  passenger  on  the  railroad  train  is  entitled  to-be  carried  to  his  destination;  if 
carried  beyond  and  made  to  leaTe  the  train,  under  the  compulsion  of  the 
orders  of  the  train  offlcials,  he  is  entitled  to  damages. 


A  PPEAL  from   the  Eighteenth  Judicial   District  Court,  Parish  of 
•^     Lafourche.     Caillouetj  J, 


Beattie  &  Beattie  for  Plaintiff. 


Clay  Knohloch  <&  So7i,  Leovy  <fc  Blair  and  Victor  Leovy  for  Defend- 
ant, Appellant. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff,  a  passenger  on  defendants'  railroad, 
sues  for  damages,  alleging  he  was  forcibly  ejected  from  defendants^ 
train  at  a  point  not  his  destination,  but  some  distance  beyond,  thas 
imposing  on  him  the  necessity  of  walking  on  a  rainy  night,  as  he 
alleges,  for  a  mile  or  more.  The  defendants  concede  the  train 
passed  the  plaintiff's  station,  going  a  short  distance  further,  dae  to 
the  darkness  of  the  night,  but  deny  the  alleged  expulsion  of  the  de- 
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fendant  from  the  train.     The  jadgment  of  the  lower  conrt  was  in 
plaintiff's  favor  for  fifty  dollars,  from  which  the  defendants  appeal. 

The  previous  decision  in  this  court  maintained  this  suit  brought  in 
the  parish  of  Lafourche  against  the  defendants  domiciled  in  New 
Orleans  on  the  theory  that  the  expulsion  of  plaintiff  from  the  train 
was  a  trespass  and  gave  plaintiff  the  right  to  sue  in  Lafourche  where 
the  wrong  was  done.  See  defendants'  charter,  Sec.  12;  Payne 
vs.  R.  R.,  43  An.  981;  Dave  vs.  R.  R.,  46  An.  273.  The  proof  is  the 
train  was  stopped  a  short  distance  bey.ond  plaintiff's  destination. 
The  stoppage  of  the  train  and  the  announcement  of  the  station 
may  be  accepted  as  a  direction  to  leave.  There  is  testimony  that 
was  enforced  by  emphatic  language  by  the  porter  and  conductor.  On 
this  point  the  evidence  is  conflicting.  The  District  Judge  reached  the 
conclusion  the  plaintiff  left  the  train  under  the  compulsion  of  a  per- 
emptory order  from  the  train  officials,  and  in  this  sense  the  compul- 
Bion  must  be  accepted  as  established. 

The  question  then  in  this  case  is  the  damages  the  defendant  must 
pay  for  putting  the  plaintiff  off  beyond  the  station.  The  distance 
from  the  station  is  the  subject  of  some  variance  in  the  testimony,  but 
we  conclude  eight  hundred  feet  would  be  a  reasonable  estimate 
based  on  all  the  testimony.  The  night  was  rainy.  The  plaintiff 
intended  a  visit  to  a  neighboring  plantation,  and  if  put  out  at  his 
station,  he  would  have  encountered  the  rain  on  his  contemplated 
visit.  His  action  for  damages  is  not  to  be  depreciated  because  he  is 
a  field  hand,  but  the  circumstance  naturally  suggests  that  exposure 
to  the  rain  as  an  element  of  his  discomfort  was  not  to  him  a  novel 
experience  He  complains,  too,  of  the  harsh  expressions  of  the  con- 
ductor and  porter,  denied  by  thei^  in  their  testimony.  There  is,  of 
coarse,  in  this  case,  no  proof  of  actual  damage.  We  have  given  at- 
tention to  the  argument  that  if  plaintiff  is  entitled  to  any  amount  he 
should  recover  counsel  fees.  If  this  is  recognized  in  many  cases,  the 
recovery  would  be  greater  than  any  amount  given  if  fees  were  not 
included.  We  do  not  think  the  compensation  to  counsel  should  be 
admitted  as  part  of  the  damages.  We  are  asked  by  plaintiff  to  in  • 
crease  the  judgment  of  the  lower  court  and  by  defendants  to  reduce ; 
we  think  the  verdict  has  done  justice  to  che  parties. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed,  with  costs. 
37 
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47    5781 

50  bw|  The  State  vs.  Boles  Collins. 

I  47    6781 

110  10U8{      The  cbarge  of  the  court  on  a  trial  for  murder  that  the  killing  is  proved ;  that  there 

is  but  little  question  of  manslaughter  and  none  of  justifiable  homicide,  and  im- 
plying that  the  prisoner  was  present;  whose  actions  and  conduct  the  Jury  are 
instructed  they  may  consider,  clearly  express  conclusions  of  the  court  on  the 
facts,  in  Yiolation  of  the  law,  prohibiting  such  expression.  The  departure 
from  the  law  is  made  more  distinct,  when  it  appears  from  the  bill  the  defence 
claimed  the  prisoner  was  not  present  when  the  crime  was  committed.  Rev. 
Statutes,  Sec.  991;  Constitution,  Art.  168, 

APPEAL    from    the   Seventh   Judicial   District   Court,    Parish    of 
Tensas.     Montgomery,  J. 


M.  J.    Cunningham,  Attorney  General,   and  Joseph  E,  Ranadell, 
District  Attorney,  for  Plaintiff  and  Appellee. 


R.  H.  Snyder,  Jr. ,  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  From  the  sentence  for  murder  defendant  appeals,  and 
relies  on  the  motion  to  quash,  assailing  the  constitutionality  of  Act 
No.  69  of  1880,  organizing  the  courts,  and  on  exceptions  to  the 
charge  of  the  court.  The  first  ground  is  disposed  of  by  our  decision 
in  State  vs.  Harris,  Ante,  p.  386. 

The  charge  of  the  court,  the  subject  of  the  exceptions,  is  embraced 
in  these  propositions : 

1.  '*  There  is  very  little  questiop  of  manslaughter  in  this  case,  and 
none  of  justifiable  homicide."  ^ 

2.  <*  The  chief  difficulty  in  this  case  will  be  whether  the  accused 
did  the  killing;  you  will  have  little  difficulty  with  anything  else  in 
the  case." 

3.  ^'  You  may  take  the  actions,  conduct  and  words  of  the  prisoner 
at  the  time  (of  the  killing),  or  after,  into  consideration." 

It  is  true  that  in  other  portions  of  the  charge  the  issues  of  fact 
were  fairly  submitted  to  the  jury  under  the  appropriate  instructions 
as  to  the  law.  But  the  portions  of  this  charge  the  subject  of  the 
exceptions,  in  our  view,  clearly  trench  upon  the  functions  of  the 
jury,  and  exceed  the  power  of  the  court.     Our  law  limits  the  judge 
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in  charging  the  jury  in  criminal  cases  to  the  instruction  of  the  law  ap- 
plicable to  the  case.  He  is  forbidden  from  stating  the  evidence  so 
as  to  influence  the  jury,  and  from  expressing  any  opinion  as  to 
the  facts  proved  or  disproved.  R.  S.,  Sec.  991;  Constitution,  Art.  168. 
The  instructions  in  effect  announce  conclusions  on  important  issues  of 
fact.  The  jury  are  instructed  substantially  that  the  killing  is  proved ; 
that  there  is  no  JQstiflcation,  and  but  little  question  as  to  whether  the 
act  admits  of  mitigation  by  reducing  it  to  manslaughter.  The  implica- 
tion is  clearly  conveyed  the  prisoner  was  present,  and  that  his  actions 
and  conduct  at  the  time  of  the  killing  may  be  taken  into  considera- 
tion. The  only  element  of  the  offence  left  untouched  by  the  instruc- 
tions is  whether  the  prisoner  committed  the  crime.  The  charge 
implying  his  presence  is  the  more  objectionable,  in  view  of  the  fact 
/hat  the  defence  relied  on  establishing  the  prisoner  was  not  present. 
It  is,  we  think,  plain  the  verdict  must  be  set  aside. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  reversed  and  set  aside,  and  it  is  further  adjudged 
and  decreed  that  the  case  be  remanded,  and  the  defendant  held  for 
another  trial  in  accordance  with  law. 


No.  11,649. 
Mary  E.  Perkins,  Wipb,  et  als.  vs.  Ursin  Vincent  et  als.        /  47  ^^ 

Lands  subject  to  equitable  claims  within  the  territory  acquired  by  the  United      '  ' 

States  from  Spain  under  the  treaty  of  1819,  requiring  survey  and  contlrmation 
by  the  United  States,  are,  until  the  approved  survey,  contirmation  or  patent 
issued,  part  of  the  public  domain.  R  S.  U.  S.,  Sees.  2323,  2347 ;  8  Martin,  637;  5  N. 
S.32;3An.  59;4An.90;12An.  161. 

Hence  until  surveyed  and  confirmed  to  the  claimant  by  act  of  Congress  referring 
to  the  survey  or  patent  issued,  no  prescription  runs  against  him. 

A  PPEAL  from  the  Twelfth  Judicial  District  Court,  Parish  of  Calca- 
^    sieu.     Foumet,  J. 


A.  R,  Mitchell  and  Leon  Sugar  for  Plaintiffs,  Appellants. 


E.  D.  Miller  and  A.  P.  Pujol  for  Defendant,  Appellee. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.    The  plaintiffs  bring  the  petitory  action.    The  defences 
are  the  general  issue,  prescription,  and  exceptions  to  the  capacity  of 
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plaintiffs  to  sue.  Tlie  jadgment  of  the  lower  court  maintained  the 
plea  of  prescription  of  some  of  the  defendants,  and  the  exceptions 
to  the  capacity  of  two  of  the  plaintiffs,  and  as  to  other  defend- 
ants overruled  their  pleas  of  prescription.  The  plaintiffs  appeal,  and 
ask  that  the  judgment  be  amended  so  as  to  decree  plaintiffs  owners 
of  the  land  for  which  they  sue. 

The  exceptions,  other  than  those  of  prescription,  have  been 
waived. 

The  plaintiffs  sue  as  the  heirs  of  James  Goings.  The  lands  claimed 
lie  within  the  once  disputed  territory  between  the  western  boundary 
of  the  State  and  the  Rio  Hondo,  the  claims  to  lands  within  which 
territory  were  protected  by  our  treaty  with  Spain  in  1819.  Going's 
claim,  based  on  habitation  only,  never  surveyed,  was  merely  equita- 
ble. The  Boards  of  Land  Commissioners  of  the  United  States  recom-. 
mended  the  claim  for  confirmation,  stating  the  land  to  be  three 
hundred  and  twenty  acres  on  the  west  side  of  ^^the  Quelque  shue,'' 
east  bank  of  Bayou  *^Shou  Pique,"  opposite  the  claim  of  James 
Ashworth.  The  Confirmation  was  Dy  act  of  Congress  in  1828.  While 
thus  confirmed,  the  land,  though  subject  to  the  equitable  claim,  must 
be  deemed  to  have  formed  part  of  the  public  domain  until  at  least  it 
was  ascertained  by  a  public  survey,  and  the  issue  of  a  patent  or  its 
equivalent  confirmation  of  the  claimant's  title  by  act  of  Congress 
referring  to  the  survey.  Until  such  survey  the  land  was  impre- 
scriptible, and  hence  no  prescription  in  respect  to  such  land  could 
run  against  the  claimant  or  his  heirs.  It  is  claimed  the  field  notes 
of  the  survey  were  furnished  in  1874,  but  the  survey  itself,  by  the 
authority  of  the  United  States,  was  not  approved  by  the  Surveyor 
General,  nor  was  any  patent  issued  to  Goings'  hours  till  1890.  It  is 
in  our  opinion  clear  that  the  pleas  of  prescription  must  fail.  Revised 
Statutes  United  States,  Sees.  2223,  2447;  Lafayette  et  al.  vs.  Blanc,  3 
An.  59;  Hooter  vs.  Tippett,  8  Martin,  637;  Gonsoulin's  Heirs  vs. 
Brashear,  5  N.  S.  33;  Pontalba  vs.  Copland,  3  An.  86;  Laidlaw  vs. 
Landry,  12  An.  151. 

A  portion  of  the  defendants  exhibit  no  title.  That  relied  on  by 
the  other  defendants  will  not  avail.  Lands  part  of  the  public  domain 
are  not  prescriptible  till  the  patent  issues.  It  follows  that  one 
claiming  to  have  become  owner  of  such  lands  before  any  official  sur- 
vey or  patent  issued  can  not  hold  against  plaintiffs  having  the 
patent. 


i 
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We  think  the  patent  made  part  of  the  petition  controls  the  aver- 
ments in  the  petition  as  to  the  title  and  fixes  its  character. 

It  is  therefore  ordered,  adjadged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed  so  far  as  it  maintains  the 
plea  of  prescription  of  some  of  the  defendants,  and  dismisses  the 
demand  of  two  of  the  plaintiffs,  and  it  Is  now  ordered,  adjudged  and 
decreed  that  plaintiffs  be  and  they  are  hereby  decreed  to  be  the 
owners  of  the  land  sued  for  and  put  in  possession,  and  that  defend- 
ants pay  costs. 

On  Application  fob  Rehearing. 

The  re -examination  of  this  controversy  has  not  changed  our  con- 
clusion with  respect  to  the  title.  In  the  original  briefs  we  were  not 
apprised,  as  we  appreciated  the  discussion,  of  any  determination 
required  as  to  rents  and  revenues  and  improvements.  We  are  asked 
in  the  brief  for  rehearing  to  pass  on  those  issues,  or  remand  the 
cause.  We  think  it  sufficient  to  reserve  those  issnes  for  further  ad  - 
judication. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  rehearing 
be  refused,  reserving  the  rights  of  the  plaintiff,  in  further  judicial 
proceedings,  to  claim  the  rents  and  revenues,  and  of  the  defendant 
to  claim  for  improvements  of  the  property  or  urge  other  claims  inci- 
dent to  eviction ;  the  parties  conceive  they  are  entitled  to  urge. 


NO.  11,718.  j-^ 

Watkins   Banking  Company  vs.   Louisiana   Lumber   Company,     -^^ 

Limited.  jiw     7* 

On  Motion  to  Dismi.ss. 
The  order  of  appeal  granted  was  the  court's  order,  and  if  erroneous,  the  error  was 
not  Imputable  to  the  appellants.  The  order  as  granted  by  the  court  was  made 
under  Sec.  4  of  Act  No.  45  of  1870,  E.  S.,  authorizing  the  District  Judge  to  make  a 
change  In  the  "  return  day  "  under  certain  circumstances.  The  appeal  was 
made  returnable  at  New  OrUaun  on  the  second  Monday  of  January,  181^5,  and  the 
transcript  was  filed  at  that  place  at  that  date.  Before  that  date  sessions  of  the 
Supreme  Court  at  OpeUmtcu  were  abolished,  and  all  appeals  were  made  returna- 
ble at  New  Orleans  by  Acts  Not.  12  and  GO  of  1804  The  transcript  was  properly 
filed  at  that  place.  An  erroneous  designation  by  the  District  Court  of  the 
plact  where  an  appeal  shall  be  returned  does  not  vitiate  the  order  and  author- 
ize a  dismissal  of  an  appeal,  if  the  record  be  filed  at  the  proper  place  w'thin 
the  time  legally  fixed  by  the  court.  The  p2ace«  at  which  appeals  in  civil  cases 
are  returnable  are  fixed  by  the  law  itself. 
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On  thb  Mebits. 

Where  defendant  In  a  suit  reconvened  against  plaintiff  for  an  amount  within  the 
appellate  Jurisdiction  of  the  Supreme  Court,  and  its  reconventional  demand 
having  been  rejected,  it  appealed  to  that  court,  its  appeal  did  not  carry  with  it 
for  review  to  that  tribunal  the  judgment  which  plajntifl  in  the  suit  bad  obtained 
against  defendant,  and  which,  in  itself,  was  below  the  limit  of  its  jurisdiction. 
On  such  an  appeal  the  issues  determined  by  the  judgment  on  the  original 
demand  must  be  held  closed  in  ascertaining  the  rights  of  parties  and  to  hare 
been  correctly  rendered 

^here  upon  suit  being  instituted  for  the  recovery  of  damages  alleged  to  have  baen 
Incurred  through  writs  of  sequestration  and  attachment  illegally  issued,  it  is 
shown  that  by  judgment  standing  unreversed,  although  the  attachment  was 
dissolved  the  sequestration  vas  maintained,  that  the  two  writs  were  simul- 
taneously executed  and  covered  the  same  property,  and  that  the  seizure  under 
both  writs  was  released  at  the  same  time  under  a  forthcoming  bond,  there  is  no 
basis  for  a  judgment  for  the  plaintiff— the  UlegalUy  of  tMe  aitachmeTif  ia  met  at 
every  step  by  the  legalUy  of  the  sequestration.  Plaintiff,  however,  is  entitled  to 
attorney's  fees  for  setting  aside  the  attachment. 

A  PPEAL  from  the  Twelfth  Judicial  District  Court,  Parish  of  Cal- 


-^     casieu.     Schvnng,  J.,  ad  hoc 


Plaintiffs  sued  the  defendant  for  two  thousand  dollars.  They 
accompanied  thc-ir  demand  for  a  personal  judgment  by  an  applica- 
tion for  a  writ  of  sequestration,  based  upon  the  claim  that  the 
amount  due  them  was  supported  by  privilege  on  the  property  of  the 
defendants,  and  for  a  writ  of  attachment,  upon  the  ground  that 
defendants  were  about  leaving  the  State  permanently,  without  there 
being  a  possibility,  in  the  ordinary  course  of  judicial  proceedings,  of 
obtaining  or  executing  judgment  against  them  previous  to  departure; 
also,  that  they  had  already  disposed  of  part  of  the  property  on 
which  they  claimed  privilege,  and  that  they  feared  they  would  dis- 
pose of  the  balance  during  the  pendency  of  the  suit;  also,  that 
defendants  had  disposed  of  their  property,  or  a  part  of  the  same,  to 
defraud  their  creditors,  or  give  an  undue  preference  to  some  of  them 
over  them.  Orders  for  sequestration  and  attachment  having  been 
granted,  writs  of  sequestration  and  attachment  issued,  under  which 
the  sheriff  seized  certain  property.  Two  motions  were  made  by  the 
defendants — one  to  dissolve  the  sequestration,  the  other  to  dissolve 
the  attachment.  The  motion  to  dissolve  the  sequestration  was  over- 
ruled ;  that  to  dissolve  the  attachment  was  sustained.  Defendants 
filed  an  answer  and  pleaded  in  reconvention  a  claim  of  twenty -five 
thousand  dollars  damages  as  resulting  from  the  writs  of  sequestra- 
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tion  and  attachment  which  had  issaed,  claiming  that  they  were  un- 
foanded,  illegal  and  malicious. 

The  District  Ooart  rendered  judgment  in  favor  of  plaintiffs  against 
defendants  for  two  thousand  dollars,  recognizing  as  legal  and  main- 
taining the  writ  of  sequestration,  and  making  it  executory  to  the 
amount  of  the  judgment  on  all  the  property  sequestered,  and  order- 
ing it  to  be  sold  to  pay  plaintiffs'  claim,  and  rejecting  defendants' 
reconveotional  demand.  Defendants  appealed.  Plaintiffs  moved  to 
dismiss  the  appeal  on  the  ground  that  at  the  time  it  was  granted, 
appeals  to  the  Supreme  Court  from  Calcasieu  parish  were  governed 
bp  Act  No.  69  of  1884,  and  by  that  act  they  were  returnable  at 
Opeloasas  on  the  first  Monday  of  July  of  each  year,  while  by  the 
order  of  appeal  in  this  particular  case  the  appeal  was  illegally  made 
returnable  at  New  Orleans  on  the  second  Monday  of  January,  1895, 
and  that  this  improper  fixing  of  the  return  was  imputable  to  appel- 
lants. 


D.  B,  Gotham  and  T.  T.  Taylor  for  Plaintiffs,  Appellees. 


A.  P.  Pujo  for  Defendants,  Appellants. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

XiCHOLLS,  C.  J.  The  reasons  assigned  for  dismissal  of  the  appeal 
are  thus  stated:  ''Appellant  asked  for  and  obtained  an  order  of 
appeal  June  25,  1894,  returnable  at  the  city  of  New  Orleans  on  the 
second  Monday  of  January,  1895,  whilst  the  appeal  was  legally  re- 
turnable at  Opelousas  on  the  first  Monday  of  July,  1894,  under  Act 
yio.  69  of  1884,  which  was  then  in  full  force.  Two  regular  terms  of 
the  District  Court  for  Calcasieu — one  in  September,  1894,  and  one 
in  November,  1894 — were  held  since  said  improper  order  and  return 
day  was  obtained  and  appellants  made  no  effort  to  perfect  their  appeal 
until  the  10th  of  November,  1894,  when  they  filed  their  appeal  bond. 
They  had  ample  time  and  opportunity  to  have  had  the  improper 
order  of  appeal  and  return  day  corrected,  even  after  the  adjourn- 
ment of  the  Opelousas  term,  and  have  said  appeal  made  returnable 
at  New  Orleans,  on  the  second  Monday  of  I^ovember,  1894,  as  pro- 
vided  for   by    Act   No.    69   of    1894,    approved   July   6,    1894,    and 
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which  was  in  force  at  the  time  the  appeal  was  perfected.  The  grant - 
iDg  of  the  improper  order  of  appeal,  and  the  fixing  of  said  improper 
return  day  were  made  according  to  the  motion  therefor  by  the  appel- 
lants, and  the  order  is  attributable  to  their  laches  and  negligence, 
and  not  to  the  court. 

The  order  of  appeal  (granted  June  25,  1894)  reads  as  follows : 

'<  Defendants'  counsel  moves  for  an  appeal,  both  devolutive  and 
suspensive,  from  a  judgment  rendered  against  defendant  company. 
It  appearing  to  the  court  that  it  is  a  physical  impossibility  for  the 
clerk  to  prepare  a  transcript  in  the  case  in  time  for  the  meeting  of 
the  Supreme  Court  in  July,  at  Opelousas,  the  defendants  are  granted 
appeals  as  moved  for,  returnable  to  the  Supreme  Oourt  at  New  Or- 
leans, Louisiana,  on  the  second  Monday  in  January,  1895,  npon 
defendants  furnishing  bond  for  devolutive  appeal  in  the  sum  of  two 
hundred  and  fifty  dollars,  and  for  the  suspensive  appeal  in  the  sam 
of  five  hundred  dollars." 

Under  Act  No.  72  of  1884,  appeals  to  the  Supreme  Court  from  the 
parish  of  Calcasieu  were  returnable  to  the  session  of  that  court  at 
Opelousas  on  the  first  Monday  of  July. 

On  the  20th  of  June,  1894,  Act  No.  12  of  the  General  Assembly  of 
Louisiana,  approved  June  18, 1894,  was  promulgated  at  Baton  Rouge. 
By  that  act  appeals  from  the  parish  of  Calcasieu  were  made  return- 
able to  the  Supreme  Court  at  New  Orleans  on  the  second  Monday  of 
January. 

The  motion  for  and  Oider  for  appeal  in  this  case  was  made 
on  the  2oth  of  June,  1894,  at  which  time,  though  Act  No.  12  had 
been  officially  published  at  the  capitol  at  Baton  Rouge,  it  had 
not  yet  become  officially  promulgated  in  Calcasieu.  The  con- 
dition of  the  record  was  such  at  the  time  of  the  order  of 
appeal  as  to  render  it  impossible  to  complete  and  file  the  tran- 
script at  the  Opelousas  term  of  the  Supreme  Court  in  July,  1894. 
The  law -maker,  anticipating  the  possibility  of  such  a  contin- 
gency happening,  had,  by  Sec.  4  of  Act  No.  45  of  1870,  granted 
authority  to  the  District  Judge  to  make  a  change  in  the  return 
day.  It  provided  that  in  all  cases  of  appeal  the  judge  of  the  court 
from  which  it  is  taken  shall  make  the  appeal  returnable  to  the  Su- 
preme Court  at  the  next  return  day  for  appeals  from  the  parish,  if 
there  be  time  enough  after  granting  it  to  give  the  notice  required  by 
law  and  prepare  the  record;  if  not,  then  he  shall  fix  the  return  day 
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for  some  day  within  the  next  term  after  the  appeal  is  granted, 
allowing  safflcient  time  to  give  the  citation  reqaired  by  law  and  to 
prepare  the  record,  if  snfQcient  time  within  the  term  shall  remain — if 
not,  then  he  shall  fix  the  return  day  for  the  following  term." 

In  the  case  at  bar  the  jadge  fixed  the  return  day  as  the  second 
Monday  of  January,  1896.  It  is  not  only  not  suggested  that  the 
transcript  of  appeal  could  have  been  made  out  at  any  earlier  day, 
bnt  we  find  in  the  record,  under  date  of  November  10 y  1894,  a  certifi- 
cate of  the  District  Clerk  to  the  effect  that  he  had  not  been  able  up 
to  that  date  to  prepare  the  transcript,  and  that  he  would  not  be  able 
to  do  so  until  the  second  Monday  of  January,  1896  (the  return  day 
fixed  by  the  District  Oourt).  The  transcript  was  filed  at  that  time. 
Appellee  has  overlooked  the  fact  that  this  discretionary  power  of 
the  judge  refers  to  the  dates  of  return,  and  that  the  places  where  ap- 
peals in  civil  cases  are  returnable  are  fixed,  not  by  the  judge  but  by 
the  law.  The  designation  of  New  Orleans  by  the  judge  in  his  order 
of  26th  June  as  the  place  of  return  would  not  have  authorized  the 
dismissal  of  the  appeal,  if  appellant  had  duly  filed  the  transcript  at 
OpeUmsas,  had  that  been  the  legal  pUice  for  returns  from  Calcasieu,  on 
the  second  Monday  of  January,  1895,  though  appellant  might  have 
lost  his  appeal  under  such  circumstances  had  he  followed  the  judge's 
improper  (on  that  hypothesis)  designation  of  place,  and  filed  the 
record  at  New  Orleans,  The  appeal  as  to  place  would  have  been  dis- 
missed. When  the  date  for  filing  the  appeal  fixed  by  the  judge  was 
reached,  appellant  found  New  Orleans  designated  by  Act  No.  69  of 
1894  as  the  place  for  appeals  from  Calcasieu,  and  he  properly  filed 
the  record  at  that  place.  The  provision  in  Sec.  3  of  Act  No.  69  of 
1894  that  *'all  appeals  pending  in  the  Supreme  Court  on  the  first  day 
of  August,  1894,  and  which  have  been  made  returnable  at  the  cities 
of  Monroe,  Opelousas  or  Shreveport,  are  hereby  transferred  to  the 
city  of  New  Orleans,  there  to  he  tried  on  their  respective  return  days  as 
fixed  by  Sec.  2  of  this  act,"  did  not  make  this  particular  case  (if  it 
fell  under  that  classification)  returnable  and  triable  at  New  Orleans 
on  the  second  Monday  of  November,  1894  (which  was  the  first  re- 
turn day  after  the  passage  of  that  act  for  returns  from  Calcasieu) , 
though  New  Orleans  was  made  thereby  the  place  of  return.  The 
law  was  not  intended  to  apply  as  to  the  time  for  the  return  to  a  case 
for  which  a  special  date  of  return  had  been  fixed  under  the  peculiar 
condition  of  \x»  record  by  the  District  Judge  under  his  special  g^ant 
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of  authority.  The  judge's  order  as  to  time  remained  unchanged  by 
the  change  of  the  law.  Though  no  use  was  made  of  the  same  in  this 
court  on  the  second  Monday  of  November,  1894,  the  first  day  fixed 
under  the  last  law  for  appeals  from  Calcasieu  (and  under  our  views, 
as  expressed,  there  was  no  necessity  for  such  use  at  that  time),  the 
certificate  of  the  clerk,  as  we  have  said,  shows  that  he  had  been  un- 
able up  to  that  time  to  complete  the  record  in  the  case,  and  appel- 
lant would  have  been  entitled  to  an  extension  of  time  had  that  been 
its  actual  return  day. 

We  are  inclined  to  think  that  the  law- maker,  in  referring  in  the 
closing  portion  of  Sec.  3  of  Act  No.  69  of  1894  to  appeals  granted  to 
the  Supreme  Court  **  6y  on  order  of  any  court  prior  to  the  Ist  August, 
1894,  from  parishes  from  which  appeals  are  made  retumxible  to  New 
Orleans  under  existing  Iom?«"  (italics  ours),  and  declaring  that  they 
should  not  be  in  any  manner  affected  by  the  provisions  of  the  last 
act,  but  should  be  returned  on  their  respective  return  days,  as 
fixed  by  existing  laws,  had  in  view  Act  No.  12  of  1894  as  a  then  **  ex- 
isting law,"  although  it  had  not  yet,  by  reason  of  the  date  of  its 
promulgation,  become  operative  in  Calcasieu.  Appeals  falling  under 
that  act  were  to  be  read  out  of  Act  No.  69.  The  date  of  return  of 
appeals  for  Calcasieu,  under  the  Act  No.  12,  was  the  second  Monday 
of  January,  1895,  the  date  fixed  for  the  return  of  the  present  appeal 
by  the  District  Court. 

Independently  of  what  has  been  said,  we  are  of  the  opinion  that 
had  there  been  error  in  the  return  it  was  not  imputable  to  appellant. 
As  we  read  the  order  of  appeal,  appellant's  motion  went  no  farther 
than  to  apply  for  an  appeal,  suspensive  or  devolutive,  from  the  judg- 
ment. The  fixing  of  the  date  and  place  of  appeal,  and  the  assign* 
ment  of  reasons  for  so  doing,  was  the  act  of  the  court,  for  which 
appellant  should  not  be  made  to  suffer.  State  vs.  Dellwood,  33  An. 
1230. 

The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

At  the  threshold  of  the  case  we  are  met  by  the  question  as  to  what 
the  issues  legally  before  us  are.  Defendant's  counsel  seem  to  be  of 
the  opinion  that  their  appeal  has  brought  up  both  plaintiffs'  demand 
and  the  judgment  thereon,  and  their  reconventional  demand  and  the 
judgment  thereon.    Plaintiffs'  demand,  in  itself,  is  not  within  our  ap- 
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pellate  jarisdiction.    It  has  not  been  broaght  within  that  juriBdiction 
by  the  reconventional  demand.     This  has  been  repeatedly  decided. 
Gove  vs.  Kendig,  8  Rob.  387;  Hanna  vs.  Bartlette,  10  Rob.  488;  Ex 
parte  Goodwin  and  another,  11  Rob.  12;  Dean  vs.  Clarke,  6  An.  106 
Tardos  vs.  Ship  Toulon,  14  An.  430;  Overton  vs.  Simon,  10  An.  686 
Os6orn  vs<  Moore,  12  An.  714;   Vincent  vs.  Schweitzer,  17  An.  199 
Pesant  vs.  Heartt,  22  An.  292;    Lamorere  vs.  Avery,  32  An.  1010 
Stevenson  vs.  Whitney,  33  An.  668. 

The  defendant  has  availed  himself  of  the  provisions  of  Act  No.  60 
of  1886,  authorizing  a  defendant  to  demand  by  way  of  reconvention 
from  the  plaintiff  the  damages  which  he  may  have  sustained  by  an  ille- 
gal resort  to  the  conservatory  writs  issued  in  the  case.  Such  a  course 
may,  in  some  cases,  be  exceedingly  advantageous,  but  in  suits  where 
the  main  demand  as  to  appellate  jurisdiction  would  be  in  one  court 
and  the  reconventional  demand  in  another,  defendants  may  be 
placed  at  great  disadvantage.  For  the  purposes  of  the  present  appeal 
we  are  not  at  liberty  to  deal  with  plaintiffs'  judgment  on  their  de- 
mand otherwise  than  as  correct  in  every  particular.  The  case,  there  - 
fore,  stands  before  us  with  plaintiffs  as  the  judgment  creditor  of  the 
defendants  for  two  thousand  dollars  under  a  judgment  **  recognizing 
as  legal  and  maintaining  the  sequestration  which  he  caused  to  be 
issued  in  the  case,  and  making  it  executory  to  the  amount  of  the 
jadgment  on  all  and  singular  the  lumber  sequestered  and  ordering 
that  the  same  be  seized  and  sold  to  pay  plaintiffs'  demand  and 
all  costs  of  sequestration."  Inquiry  as  to  the  legality  of  the  seques- 
tration and  its  scope  is  by  this  judgment  cut  off.  If  this  be  true,  then 
the  case  is  left  as  one  wherein  plaintiffs  with  a  just  claim  for  two 
thousand  dollars  against  defendants  have  properly  sued  out  and  ex- 
ecuted  a  writ  of  sequestration,  but  have  improperly  sued  out  and  ex- 
ecuted a  writ  of  attachment  for  the  same  debt.  The  two  writs  seem 
apparently  to  have  issued  at  the  same  time,  to  have  been  executed 
on  the  same  property,  and  also  to  have  been  bonded  at  the  same 
time,  so  that  even  had  the  plaintiffs  not  caused  the  attachmen:  to 
issue  the  property  would  have  been  taken  into  the  hands  of  the 
sheriff  out  of  that  of  the  defendants,  under  what,  as  matters  stand, 
we  must  hold  to  have  been  a  legally  issued  writ  of  sequestration. 
The  only  act,  therefore,  from  which  the  defendants  could  claim 
damage  and  injury,  would  rest  in  the  fact  of  the  issuing  of  double  writs. 
Unquestionably  the  writ  of  attachment  issued  wrongfully.    That  fact 
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was  decided  adversely  to  plaintiffs  in  their  own  case,  and  that  ques- 
tion rests  jnst  where  the  judgment  left  it.  We  do  not  understand 
that  defendants'  appeal  from  the  judgment  rendered  adversely  to 
them  on  the  reconventional  demand  brings  up  for  review  here  the 
action  of  the  court  dissolving  the  attachment.  Defendants  went 
into  the  trial  of  their  reconventional  demand  with  that  issue  ex- 
cluded and  as  an  issue  already  disposed  of,  and  they  went  into  trial 
solely  upon  the  question  whether  or  not  as  the  result  of  that  illegal 
attachment  they  had  suffered  damage  and  injury,  and  if  so,  what  it 
was,  and  to  what  extent  it  had  been  suffered.  They  occupy  no  dif- 
ferent position  in  this  particular  regard  than  if  they  had  not  recon- 
vened, but  had,  just  after  plaintiffs'  suit  had  been  decided,  and 
decided  just  as  it  was,  brought  a  direct  suit  for  damages  for  an  illegal 
attachment.  Had  such  a  course  been  followed,  the  defendants  in 
such  a  case  could  not  have  collaterally  attacked  the  judgment  dis- 
solving the  attachment,  and  defendants  in  this  reconvention  can 
not  do  so  here. 

If  the  sequestration  taken  out  had  been  executed  on  property 
other  and  different  from  that  which  was  seized  under  the  writ  of 
attachment,  and  plaintiffs'  judgment,  maintaining  the  sequestration, 
had  only  extended  to  such  property,  matters  would  have  been  left 
free  and  open  to  dispute  as  to  the  attachment  and  its  effe'cts  and 
consequences,  but  the  attachment  seizure,  as  we  have  seen,  was  no 
broader,  either  as  to  time  or  property,  than  the  sequestration  seizure 
or  divestiture  of  possession,  and  the  judgment  covers  and  main- 
tains the  sequestration  on  the  whole  property  sequestered.  There  is 
no  inventory  in  the  transcript  of  the  property  seized,  but  the 
appraisements  which  were  made  and  the  bonding  which  took  place 
show  that  both  writs  were  executed  on  the  same  property.  Under 
such  circumstances,  we  know  of  no  process  by  which  we  could  come 
to  adjudge  damages  to  the  plaintiffs  and  discriminate  between  the 
effects  of  the  sequestration  and  those  of  the  attachment.  The  ille- 
gality of  the  attachment  would  be  met  at  every  step  by  the  legality 
of  the  sequestration. 

In  one  respect  defendants  are  entitled  to  relief.  They  were  enti- 
tled to  have  the  attachment  set  aside  if  illegally  issued.  They 
employed  an  attorney  for  that  purpose  who  succeeded  in  having 
this  done.  It  is  admitted  that  his  services  were  fairly  and  legally 
worth  two  hundred  and  fifty  dollars,  and  to  this  amount  defendants 
were  entitled  to  judgment  in  the  lower  court. 
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For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjadged 
and  decreed  that  the  verdict  of  the  jury,  rendered  in  this  case,  re- 
jecting defendants'  reconventional  demand,  be  and  the  same  is 
hereby  annulled,  avoided  and  reversed,  and  it  is  now  ordered,  ad- 
judged and  decreed  that  the  defendants  do  have  judgment  upon 
their  reconventional  demand  against  the  plaintiffs,  the  Watkins 
Banking  Company,  for  the  sum  of  two  hundred  and  fifty  dollars. 
It  is  further  ordered  that  plaintiffs  and  appellees  herein  pay  the 
costs  of  the  reconventional  demand  in  both  courts. 


No.   11,768.  47  gS| 

W.  B.  ToRiAN,  President  op  the  Police  Jury,  bt  al.,  vs.  Numa    '-?    — 

Shayot.  bo  347 


ON  Motion  to  Dismiss. 
Where  suit  is  brought  against  a  party  for  payment  of  a  license  Imposed  by  an  or- 
dinance of  the  police  }ury  of  a  parish,  and  defendant  defends  on  the  ground 
that  the  police  jury  has  no  Jurisdiction  for  purposes  of  taxation  over  the 
locality  in  which  he  liveSt  and  is  estopped  from  exercising  authority  there- 
In,  the  Issue  between  the  parties  is  one  inyolving  the  legality  of  the  tax, 
and  falls  within  the  appellate  jurisdiction  of  the  Supreme  Court. 

On  the  Merits. 

Act  No.  110  of  I8S0  **  prescribing  the  manner  of  altering,  changing  or  amending  the 
charters  of  cities  and  towns  in  the  State  of  Louisiana,  the  city  of  New  Orleans 
excepted,"  went  only  to  the  extent  of  providing  that  such  cities  might  lay 
aside  their  existing  systems  of  municipal  regulation  and  control,  and  assume 
others,  not  inconsistent  with  the  Constitution  and  laws  of  the  State,  which  were 
more  in  accordance  with  their  ideas  of  propriety  and  convenience.  It-had  no 
relation  to  the  subject  of  boundaries  or  territory.  It  contained  no  reference 
to  the  relations  between  their  inhabitants  and  the  State  or  parish,  and  con- 
ferred no  power,  express  or  implied,  to  alter  or  destroy  those  relations. 

When  a  political  corporation  is  vested  with  public  powers  and  charged  with  pub- 
lic duties,  In  a  given  locality,  it  c\n  not  be  permanently  superseded  in  the  ex- 
ercise of  those  powers,  and  the  performance  of  those  duties,  by  having  for 
a  time  acqaiesced  in  and  recognized  as  legal  the  exercise  of  its  own  powers 
and  authority  in  the  territory  by  another  corporation,  when  the  power  and 
authority  exercised  were,  in  reality,  without  law  to  support  it.  Political  pow- 
ers and  duties  can  not  be  thus  transferred,  acquired  and  discharged. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  Parish  of 
Lafayette.     Allen,  J. 

Plaintiffs  allege  that  under  the  laws  and  Constitution  of  the  State, 
the  power  of  taxation  has  been  delegated  to  the  parish,  and  through 
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its  police  jury  it  has  levied,  accordiDg  to  law,  a  graduated  license 
tax,  on  occupations  and  business  enterprises,  for  the  year  1893. 
That  the  defendant  has  been  engaged  since  January  1,  1893,  in  the 
business  of  keeping  a  barroom  or  coffee  house,  where  alcoholic  and 
malt  liquors,  to  be  drunk  on  the  premises,  are  sold,  and  that  he  is 
also  engaged  iu  selling  groceries  and  other  merchandise  at  retail; 
that  for  each  of  said  occupations  he  owes  a  license  tax  under  the 
ordinances  of  the  police  jury,  legally  passed  and  published — one 
hundred  dollars  on  the  barroom,  and  ten  dollars  on  the  grocery  and 
merchandise  business.  That  defendant's  business  is  carried  on 
within  and.  under  the  territorial  jurisdiction  of  the  parish,  as  fixed  by 
law,  and  outside  the  limits  of  the  corporation  of  VermilionTille 
(now  known  as  Lafayette),  as  fixed  by  Act  No,  111  of  1869;  that  the 
defendant  is  delinquent  and  refuses  to  pay. 

Defendant  answered  that  said  town  is  regularly  incorporated  under 
act  approved  March  11,  1836,  Act  No.  Ill  of  1869,  Act  No.  7  of  1878, 
regular  session,  and  under  the  influence  of  Act  No.  110  of  1880;  that 
the  police  jury  has  no  jurisdiction  over  said  town  except,  (1)  over 
the  court  house  and  jail;  (2)  to  impose  and  collect  the  taxes  to 
repair  or  build  a  court  bouse  and  jail ;  (3)  to  impose  and  collect  the 
tax  for  criminal  expenses,  as  provided  by  Act  No.  92  of  1878,  regular 
session.  That  the  attempt  to  collect  a  parish  license  from  him,  at 
this  time,  is  illegal  and  in  contravention  of  his  constitutional  rights, 
divesting  vested  rights,  and  impairing  the  obligation  of  contracts,  in 
violation  of  Article  165  of  the  Constitution;  that  he  bought  property 
in  said  town  and  went  into  business,  knowing  that  the  police  jury 
was  without)  jurisdiction  therein,  except  as  above  mentioned;  that 
he  never  would  have  acquired  property  and  gone  into  business  in 
said  town  if  the  police  jury's  jurisdiction  and  control  had  existed 
thereon  for  all  purposes,  and  to  thereby  subject  himself  and  property 
and  business  to  double  and  treble  burdens  of  taxation,  and  to  dual 
jurisdiction ;  and  further,  he  specially  pleaded  that  the  police  jury 
have  recognized  the  territorial  limits  of  the  town  of  Lafayette  as 
they  now  exist,  and  are  estopped  from  denying  that  the  entire  char- 
ter of  said  town  is  in  full  force  and  effect  throughout  the  territorial 
jurisdiction  of  said  town.  That  there  is  no  law  in  existence  author- 
izing the  levy  and  collection  of  such  license  taxes  as  are  herein  sought 
to  be  collected,  and  that  the  action  of  the  plaintiff  in  attempting  to 
collect  such  license  tax  is  illegal,  vexatious,  unconstitutional  and  op- 
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pressive,  and  in  direct  violation  of  law.  Furthermore,  that  the  State 
of  Louisiana  has  recognized  the  territorial  limits  of  the  town  of  La- 
fayette as  they  now  exist. 

The  District  Court  rendered  a  judgment  rejecting  plaintiffs'  de- 
mand, and  they  appealed. 

Defendant  moved  in  this  court  to  dismiss  the  appeal  on  the  ground 
that  '^this  court  is  without  jurisdiction  ratione  materisB,  the  sum  de- 
manded being  one  hundred  and  ten  dollars  for  a  license,  and  tbe 
legality  or  unconstitutionality  of  the  levy  of  any  license  tax  is  not 
called  in  question,  nor  does  the  judgment  appealed  from,  which  re- 
jects the  plaintiffs'  demand,  adjudge  any  tax,  toll,  or  impost  to  be 
legal  or  illegal." 


M,  T.   Oordy,  District  Attorney,  and  O.  C  &  Julian  Mouton  for 

plaintiffs  and  appellants : 

I. 

By  act  approved  January  17,  1823,  the  Legislature  created  the  parish 
of  Lafayette,  and  invested  it  in  said  act  and  by  subsequent  leg- 
islation with  the  power  of  property  and  license  taxation.  R.  S. 
of  1870,  Sec.  2743,  No.  8;  Const,  of  1879,  Art.  209;  Laycock  vs. 
City  of  Baton  Rouge,  36  An.  328;  Favrot  vs.  Baton  Rouge,  38 
An.  230;  Const,  of  1879,  Art.  206;  Act  160  of  1890,  Sec.  14;  46 
An.  449,  Mayor  vs.  White. 

The  power  of  taxation  so  delegated  to  the  parish  necessarily  ex- 
tended to  every  thing  and  every  person  through  its  territorial 
limits.     Am.  and  Eng.  Ency.  of  Law,  Vol.  26,  p.  18. 

Under  the  general  laws  of  the  State,  the  police  juries  of  the  parishes 
are  vested  with  power  to  tax  property  and  persons  within  the 
limits  of  incorporated  towns,  unless  such  power  is  withheld  or 
withdrawn  by  express  legislative  provision.  Benfleld  vs.  Hines, 
13  An.  420;  Maurin  vs.  Smith,  26  An.  446;  Iberia  vs.  Chiapella, 
30  An.  1143. 

The  power  to  determine  in  the  first  place  the  boundaries  of  a  munici- 
pality, and  subsequently  to  alter  them,  resides,  in  the  absence 
of  constitutional  restrictions,  in  the  body  possessed  of  the  power 
of  incorporation — the  Legislature.  Its  supreme  control  includes 
the  power  to  prescribe  and  enlarge  or  restrict,  from  time  to  time, 
the  territorial  limits  of  municipal  corporations.  Am.  and  Eng.  ' 
Ency.  of  Law,  Vol.  25,  pp.  1001,  1002;  27  An.  156;  28  An.  860. 
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Incorporated  towns  can  not  change  their  bonndaries  or  annex  con- 
tiguous territory  without  being  expreifsly  authorized  to  do  so  by 
general  statute.  Const,  of  1879,  Art.  46;  Am.  and  Eng.  Ency. 
of  Law,  Vol.  16,  p.  1019;  Commissioners  Co.  vs.  Carter,  2  Kan. 
115;  Atchison,  etc.,  R.  Co.  vs.  Maguilkin,  12  Kan.  301;  Am.  and 
Bug.  Ency.  of  Law,  Vol.  16,  p.  1020,  foot  note  3;  Jd.,  pp.  1001, 
1002;  ISwan  (Tenn.),  164;  3  Head  (Tenn.),  818;  38  An.  271; 
46  An.  34. 

In  this  State  the  powers  of  parishes  and  municipalities  are  merely 
administrative,  except  where  express  authority  has  been  given 
by  law.     3  An.  294. 

Annexation  proceedings  without  statutory  authority  are  absolutely 
null  for  want  of  jurisdiction  or  power,  and  can  not  even  be  vali- 
dated by  subsequent  statute  for  purposes  of  taxation.  2  Kan. 
115;  12  Kan.  301;  Am.  and  Bng,  Ency.  of  Law,  Vol.  15,  p.  1020, 
foot  note  3. 

Even  where  a  statute  authorizes  the  annexation,  it  is  essential  that 
all  the  proceedings  should  be  in  strict  conformity  with  the 
statute.  Am.  and  Eng.  Ency.  of  Law,  Vol.  15,  p.  1019;  Pensa- 
cola  vs.  Louisville,  etc.,  R.  Co.,  21  Fla.  492;  100  Ind.  443;  99 
Ind.  117;  8  Am.  and  Eng.  Corp.  Cases,  pp.  512,  636. 

Municipal  corporations,  "where  no  power  is  conferred  for  that  pur- 
pose,  can  not  enlarge  thd  statutes  of  the  State;  and  an  ordinance 
inconsistent  and  in  conflict  with  the  general  policy  of  the  State 
is  illegal,  null  and  void.     45  An.  34. 

The  power  to  levy  taxes  is  to  be  liberally  construed,  while  exemp- 
tion from  taxation  must  be  strictly  construed.     Id,y  603. 

Every  presumption  will  be  made  against  the  exemption,  and  nothing 
can  be  supplied  by  intendment  or  inference.  35  An.  668;  18 
Wall.  R.  206;  97  U.  S.  S.  R.  666. 

Exemption  laws  are  strictly  construed,  and  the  principle  applies  not 
to  general  laws  only,  but  also  to  special  enactments,  such  as 
charters  of  corporations  of  any  class.  34  An.  954;  Saunders  on 
Taxation,  p.  44. 

The  party  claiming  the  exemption  must  show  that  his  case  falls 
clearly  within  the  exception  to  the  general  law.  Am.  and  Eng. 
Ency.  of  Law,  Vol.  25,  p.  159. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1895.  693 

President  of  Police  Jury  et  al.  ys.  Shayot. 

Proceedings  by  an  incorporated  town  under  provisions  of  Act  110  of 
1880  for  the  purpose  of  exempting  persons  and  property  within 
its  territorial  limits  from  parochial  taxation,  or  for  the  annexa- 
tion of  contiguoas  territory  and  its  exemption  from  such  taxa- 
tion, are  ultra  vires,  null  and  void.  That  statute  does  not  give  to 
corporations  the  power,  either  express  or  implied,  to  annex,  and 
still  less  to  declare  same  and  its  inhabitants  exempt  from  the 
power  of  taxation  previously  delegated  to  the  parish.  88  An.  261 ; 
Act  106  of  1892. 

Acts  of  municipal  corporations  beyond  the  powers  expressly  granted 
are  ultra  vires,  absolutely  null  and  void,  and  no  direct  proceed- 
ings are  necessary  to  set  them  aside.  Am.  and  Eng.  Ency.  of 
Law,  Vol.  16,  p.  1100;  46  An.  392;  86  N.  J.  381;  29  N.  J.  104, 
475;  100  Ind.  443;  8  Am.  and  Eng.  Corp.  Oases,  686;  2  Kau.  116; 
12  Kan.  801:  1  Swan  (Tenn.),  164;  3  Head  (Tenn.)  318;  46  An. 
34;  38  An.  261. 

Shonld  it  be  held  that  the  annexation  proceedings  can  not  be 
attacked  collaterally,  this  would  not  necessarily  operate  a  with- 
drawal of  parochial  taxation  over  the  additions  and  their  in- 
habitants. The  de  facto  town  government  might  remain  and  the 
exemption  be  denied.  13  An.  420;  26  An.  445;  30  An.  1143;  42 
An.  406;  88  An.  261. 

II. 

Defendant's  case  does  not  fall  within  the  constitutional  prohibition 
of  divesting  vested  rights  or  impairing  the  obligation  of  con- 
tracts. 36  An.  648;  28  An.  497;  14  L.  395,  406;  12  An.  516;  27 
An.  166;  1  An.  162;  32  An.  736,  440;  41  An.  156;  33  An.  981; 
42  An.  606;  5  An.  661;  11  An.  64;  31  An.  292;  38  An.  119. 

Powers  delegated  to  parishes  and  municipalities  for  local  objects  are 
regarded  as  trusts  confided  in  the  hands  in  which  they  are 
placed,  and  are  not  subject  to  be  delegated  by  the  repositories 
of  them.     Am.  and  Eng.  Ency.  of  Law,  Vol.  15,  pp.  1042,  1043. 

The  parishes  can  not  surrender  such  powers  by  contract,  nor  bind 
themselves  not  to  exercise  them  whenever  it  may  become  nec- 
essary; and  those  dealing  with  them  are  charged  with  notice  of 
the  powers  they  possess.  Am.  and  Eng.  Ency.  of  Law,  Vol.  15, 
pp.  1045,  1046;  28  An.  497. 
38 


594  SUPREME  OOURT  OF  LOUISIANA. 

President  of  Police  Jury  et  al.  vb.  Bhayot. 

The  whole  community  is  interested  in  retaining  the  power  of  taxa- 
tion ondiminiBhed,  and  has  a  right  to  insist  that  its  abandonment 
shall  not  be  presumed  in  any  case  where  the  deliberate  porpofle 
of  the  State  to  abandon  it  does  not  appear.  Morgan  ys.  Lea- 
isiana,  93  U.  S.  222;  Vicksbnrg  R.  R.  Oo.  vs.  Dennis,  116  U.  S. 
667. 

Such  inferior  political  organization  as  parishes  and  municipalities 
have  not  the  inherent  power  of  conferring  exemptions.  Am. 
and  Eng.  Ency.  of  Law,  Vol.  25,  p.  167;  85  An.  548;  28  An. 
497;  42  An.  605. 

The  Legislature  can  not  constitutionally  transfer  to  municipal  cor- 
porations the  power  to  determine  upon  what  property  taxes 
shall  or  shall  not  be  imposed.  Am.  and  Eng.  Ency.  of  Law, 
Vol.  25,  p.  607,  foot  note  2. 

The  power  delegated  to  the  parishes  to  tax  all  the  property  within 
their  territorial  jurisdiction  must  be  exercised  by  them  in  obe- 
dience to  the  requirement  of  equality  and  uniformity  in  taxation 
expressed  in  the  Constitution ;  and  in  matters  of  license  taxa- 
tion, all  of  a  class  to  be  taxed  alike.  Const.,  Art.  203;  Saun- 
ders on  Taxation,  p.  24;  Am.  and  Eng.  Ency.  of  Law,  Vol.  25, 
pp.  606,  607;  81  An.  687;  37  An.  104. 

The  acts  of  a  police  jury  beyond  its  lawful  powers  are  uUra  inre«, 
and  it  is  not  estopped  from  setting  up  that  plea,  or  its  want  of 
power  under  its  constituent  statute,  to  do  a  given  act  in  excess 
of  its  corporate  power  and  authority.  Am.  and  Eng.  Ency.  of 
Law,  Vol.  15,  p.  1100;  45  An.  892;  35  An.  548;  28  An.  497;  42 
An.  605. 

The  power  to  change,  alter,  restrict  or  enlarge  the  boundaries  of 
municipal  corporations  is  lodged  in  the  Legislature,  and  the 
corporate  authorities  can  in  no  case  change  the  boundaries  with- 
out the  consent  of  the  government.  When  so  authorized  it 
must  be  exercised  in  the  manner  prescribed,  and  by  the  officers 
designated  in  the  statute.  Am.  and  Eng.  Ency.  of  Law,  Vol.  16, 
pp.  1001,  1002;  Norris  vs.  Mayor,  etc.,  of  Smithville,  1  Swan 
(Tenn.)  164;  McCallie  vs.  Mayor  of  Chattanooga,  8  Head 
(Tenn.)  318;  100  Ind.  443;  8  Am.  and  Eng.  Corp.  Cases,  612, 
636;  99  Ind.  117. 

An  individual  can  not  be  estopped  from  contesting  the  validity  of 
annexation  proceedings  when  there  is  a  want  of  jurisdiction  in 
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the  conncil  to  make  the  ordet;  nor  is  a  police  jury,  by  recog- 
nizing such  proceedings,  estopped  from  contesting  their  validity 
when  there  is  a  want  of  jurisdiction  or  power  in  itself  or  in  the 
council.  Strosser  ys.  Fort  Wiyne,  100  Ind.  448;  8  Am.  and  Eng. 
Corp.  Cases,  636;  45  An.  392;  2  Kan.  116;  12  Kan.  801. 
When  a  police  jury  adopts  an  ordinance  upon  the  report  of  a  joint 
committee  from  itself  and  a  town  qouncil,  by  which  it  proposes 
to  recognize  annexation  proceedings  inaugurated  by  the  town, 
and  declare  that  the  inhabitants  of  the  annexed  territory  do  not 
owe  their  licenses  to  the  parish  as  they  did  previously,  or  any 
other  acts  by  which  these  are  recognized,  is  an  attempt  on  the 
part  of  said  police  jury  to  exempt  such  parties  and  their  prop- 
erty from  taxation,  or  i  relinquishment  of  the  taxing  power,  or  a 
partial  surrender  and  renunciation  of  political  powers  vested  in 
it  by  the  Constitution  and  laws.  Such  an  ordinance  or  other  acts 
of  similar  import  are  absolute  nullities,  of  which  all  persons 
must  take  notice,  create  no  estoppel  against  the  parish,  and 
no  repeal  thereof  is  necessary  before  suit  is  instituted  for 
the  collection  of  the  parish  taxes.  3d  Municipality  of  New  Or- 
leans vs.  The  Ursuline  Nuns,  2  An.  611;  City  of  New  Orleans  vs. 
St.  Charles  R.  R.  Co.,  28  An.  497. 


Ckmrad  De  BaUUmt  Wm,  Campbell  and  C.  D.  Caffery,  Attorneys  for 
Defendant  and  Appellee : 

A  charter  may  be  amended,  and  the  name  of  the  place  and  the  gov- 
erning body  may  be  changed,  and  its  boundaries  altered,  while 
in  law  the  corporation  remains  the  same.  This  can  be  done  by 
a  general  law  operating  upon  the  whole  State,  or,  in  the  absence 
of  constitutional  restriction,  by  a  special  act.  1  Dillon  on  Mun* 
Corp.,  Sec.  52. 

The  General  Assembly  of  Louisiana  was  authorized  to  enact  a  gen- 
eral  law,,  such  as  Act  110  of  1880,  operating  upon  the  whole 
State  except  New  Orleans.     Dillon  on  Mun.  Corp.,  Sec.  126. 

Act  110  of  1880  authorizes  towns  to  amend,  alter  and  change  their 
charters;  and  includes  the  extension  of  the  territorial  limits. 

Acts  of  1886,  pp.  126  to  129,  incorporating  the  town  of  Vermilion* 
ville,  in  the  parish  of  Lafayette,  exempts  the  persons  and  prop- 
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erty  within  its  limits  from  parish  taxation  and  licenses.  This 
exemption  operates  on  the  extensions  to  said  town.  1  Dillon  on 
Man.  Corp.,  Sec.  52. 

There  can  not  be,  at  the  same  time,  within  the  same  territory,  two 
distinct  manicipal  corporations  exercising  the  same  powers, 
jurisdiction  and  privileges.     Id.,  Sec.  125. 

The  police  jnry,  haying  recognized  these  extensions  under  Act  110 
of  1880,  are  now  estopped  from  contesting  or  questioning  the 
action  of  the  City  Council  in  1884.  Cooley  Const.  Lim.,  page 
812,  note  2;  15  Am.  and  Eng.  Ency.  of  Law,  965,  note  ''  Acqui- 
escence by  State,"  also  note  2. 

The  corporate  character  of  a  municipal  corporation  can  not  be  ques- 
tioned collaterally.  Cooley  Const.  Lim.,  p.  312,  note  2;  15  Am. 
and  Eng.  Ency.  of  Law,  pp.  964,  965  and  notes. 

No  one  can  stand  in  judgment  for  the  police  jury  unless  specially 
authorized.  88  An.  630,  Police  Jury  vs.  Mayor;  38  An.  704, 
Police  Jury  vs.  Wise. 

The  town  of  Lafayette  is  not  a  party  to  this  suit,  and  yet  its  munici- 
pal autonomy  is  sought  to  be  destroyed  by  a  collateral  attack. 

The  town  of  Vermilionville  was  incorporated  in  1886.  Acts  of  1836, 
pp.  126  to  129. 

Section  13  of  that  act  exempts  the  town  from  parish  taxation  and 
licenses. 

The  charter  was  amended  in  1869,  and  its  territorial  limits  were  ex- 
tended.    Act  No.  Ill  of  1869,  pp.  142,  144. 

The  powers  of  the  City  Council  were  enlarged  in  1878,  by  Act  No.  79 
of  the  regular  session,  pages  129  and  130. 

In  1880  the  General  Assembly  passed  Act  No.  110,  entitled  ''  An  act 
prescribing  the  manner  of  altering,  changing  or  amending  char- 
ters of  cities  and  towns  in  the  State  of  Louisiana  (the  city  of  New 
Orleans  excepted) . " 

The  owners  of  the  Mouton,  Mills  and  McComb  additions  had  said 
additions  surveyed,  divided  into  town  lots,  and  had  plans  made, 
deposited  and  filed  in  the  recorder's  office  as  additions  to  the 
town  of  Vermilionville. 

In  1884,  acting  under  the  provisions  of  Act  No.  110  of  1880,  a  major- 
ity of  the  property  tax- payers  signed  a  petition  asking  the  City 
Council  to  have  the  charter  amended  in  certain  particulars; 
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among  others,  to  change  the  name  of  the  town  irom  Vermilion- 
ville  to  Lafayette,  and  to  extend  the  territorial  limits  of  the 
town. 

The  City  Oonncil  acted  on  this  petition,  and  reported  amendments. 

Ck)mmi88ioner8  for  said  election  wer^  appointed,  and  the  result  of 
the  election  proclaimed. 

The  City  Council  then  proceeded  to  improve  those  additions  by  drain- 
ing them,  grading  streets,  making  sidewalks,  building  plank 
pavements,  lighting  the  streets  and  thoroughly  policing  those 
additions. 

On  October  4,  1884,  the  police  jury  appointed  a  committee  of  one 
(C.  D.  Oaffery,  Esq.)  to  confer  with  a  like  committee  of  one 
(Wm.  Campbell,  Esq.)  appointed  by  the  City  Council  of  the  town 
of  Lafayette,  in  regard  to  the  collection  of  licenses  for  the  year 
1884  in  the  new  incorporated  limits  of  the  town  of  Lafayette. 

TheBo  committees  conferred  and  reported  the  result  of  their  confer- 
ence to  the  police  jury.  They  reported  that  said  licenses  were 
due  to  the  town  of  Lafayette ;  and  the  police  jury  accepted  and 
adopted  the  report. 

Since  which  time  the  police  jury  has  never  exercised  any  jurisdiction 
over  the. territorial  limits  of  the  town  of  Lafayette  as  established 
by  the  election  held  under  Act  110  of  1880. 

The  only  jurisdiction  exercised  by  the  police  jury  was  to  have  col- 
lected the  tax  for  criminal  expenses,  authorized  by  Act  No.  92 
of  1878,  regular  session,  which  taxes  the  police  jury  has  annually 
levied  and  collected. 

The  police  jury  levied  and  collected  the  three  mills  criminal  tax  for 
the  years  1884,  1886,  1886,  1887,  1888,  1889,  1890,  1891,  1892,  on 
the  property  situated  in  the  town  of  Lafayette,  including  the 
property  in  the  Mills,  Mouton  and  McComb  additions. 

The  police  jury  required  the  town  of  Lafayette  to  pay  the  costs  of 
inquests  in  those  additions;  and  in  one  case,  where  the  police 
jury  had  paid  the  costs  of  an  inquest,  the  police  jury  required 
the  City  Council  of  the  town  of  Lafayette  to  refund  the  amount 
thus  paid  by  the  police  jury,  which  was  done. 

The  police  jury  yearly  recognized  the  territorial  limits  of  the  town  of 
Lafayette;  they  conferred  with  the  committees  appointed  by  the 
council  for  drainage,  establishment  of  potters'  field ;  purchased 
with  said  town  a  plot  of  ground  fo    a  potter's  field. 


598  SUPREME  COURT  OF  LOUISIANA. 

President  of  Police  Jury  et  al.  vs.  Shayot. 

Defendant  testifies  that  he  owns  property  in  the  McOomb  addition. 
That  he  wonld  not  have  gone  into  business  if  he  had  known  that 
the  parish  had  jurisdiction  over  that  territory. 

On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLs,  O.  J.  The  plaintiff,  claiming  jurisdiction  over  the  local- 
ity in  Lafayette  parish,  in  which  defendant  lived,  for  purposes  of 
taxation, passed  an  ordinance  levying  licenses  for  the  year  in  1893, 
the  parish,  specifically  naming  besides  the  locality  in  question,  and 
directing  the  tax  collector  to  collect  the  same,  and  in  case  of  refusal 
to  pay,  instructing  him  to  institute  suit  for  that  purpose.  The  tax 
collector  having  instituted  suit  against  defendant  for  a  license, 
was  met  by  the  defence  that  the  parish  of  Lafayette  was  without 
jurisdiction  over  the  locality,  and  without  power  or  authority  to 
impose  the  license,  and  that  It  was  estopped  from  so  doing.  The 
issue  between  the  parties  was  one  directly  involving  the  legality  of 
the  tax,  and  the  Supreme  Court  has  jurisdiction  over  that  issue. 
The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

The  town  of  Vermilionville,  in  the  parish  of  Lafayette,  was  incor- 
porated by  act  of  the  Legislature  in  1886. 

The  thirteenth  section  of  the  act  provides  that  *'  the  police  jury 
of  the  parish  of  Lafayette  shall  no  longer  have  or  exercise  any  juris  - 
diction  within  the  aforesaid  limits  (the  limits  of  the  town  as  fixe  d 
by  the  act) ,  except  it  be  over  the  court  house,  jail  and  other  property 
belonging  to  the  parish;  provided,  that  whenever  it  shall  be  neces- 
isary  to  levy  a  tax  for  the  purpose  of  building  or  repairing  the  court 
house  or  jail  of  said  parish  the  property  within  said  town  shall  be 
equally  taxed  with  the  property  of  the  parish." 

The  charter  of  the  town  was  amended  subsequently  by  Act  No. 
Ill  of  1869  and  Act  No.  79  of  1878,  but  neither  of  these  acts 
by  their  provisions,  affected  the  thirteenth  section  of  the  original  act 
.above  quoted. 

They  simply  enlarged  the  powers  of  the  corporation,  and  extended 
its  territorial  limits.  The  new  Constitution  of  Louisiana  went  into 
•effect  on  the  1st  of  January,  1880. 
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In  the  year  1880  the  Legislature  passed  Act  No.  110,  <<  prescribing 
the  manner  of  altering,  changing  or  amending  the  charters  of  cities 
and  towns  in  the  State  of  Loaisiana,  the  city  of  New  Orleans  ex- 
cepted," and  in  1882  it  enacted  Act  No.  49,  '^  To  prescribe  the  man- 
ner in  which  cities  and  towns  may  obtain  charters  or  acts  of  incor- 
poration." 

In  1892  another  act  was  passed,  known  as  Act  No.  105,  entitled 
'*An  act  prescribing  the  manner  in  which  cities  and  towns  in  this 
State,  the  city  of  New  Orleans  excepted,  may  extend  their  territo- 
rial limits  so  as  to  annex  thereto  and  include  therein  lots  of  lands, 
contignons  and  adjacent  to  such  cities  or  towns." 

In  March  of  1884  certain  proceedings  took  place,  having  in  view 
amendments  to  the  charter  of  the  town  of  Vermilionville,  and  the 
extension  of  its  territorial  limits,  so  as  to  include  the  Mills,  Monton 
and  McOomb  additions.  The  proposed  extension  of  the  limits  seems 
to  have  been  based  upon  a  petition  of  the  persons  living  upon  the 
lands  sought  to  be  brought  within  the  corporation  and  the  proposed 
amendments  upon  the  petition  of  tax- payers  of  the  town. 

At  a  session  held  in  March,  1884,  the  City  Council  of  Vermilion- 
ville appointed  a  committee  to  take  these  matters  into  consideration 
and  to  draft  amendments.  The  committee  made  a  report,  submitting 
amendments,  among  them  one  extending  the  limits  so  as  to  include 
the  above  mentioned  additions,  and  changing  the  name  of  the  town 
to  Lafayette. 

On  March  29,  1884,  the  mayor  issued  his  proclamation  calling  for 
an  election  by  the  citizens  of  the  town  to  pass  upon  the  adoption  or 
rejection  of  the  amendments  and  fixing  May  5,  1884,  as  the  date 
therefor. 

On  May  7,  1884,  the  mayor  issued  his  proclamation  announcing 
the  adoption  of  all  the  amendments  submitted  at  the  election. 

From  that  time  the  Mills,  Mouton  and  McOomb  additions  have 
been  treated  and  dealt  with  by  the  City  Council  as  forming  in 
every  respect  a  part  of  the  town,  'now  known  as  the  town  of  Lafay- 
ette, gprading  the  streets,  draining  and  lighting  them,  making  side- 
walks, building  plank  pavements  and  exercising  police  powers  over 
them.  They  have  also  had  representation  in  the  Town  Council  and 
they  have  borne  their  share  of  town  taxation. 

In  October,  1884,  the  police  jury  of  Lafayette  appointed  a  com- 
mittee to  confer  with  a  like  committee  from  the  Town  Council,  in 
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regard  to  the  collection  of  licenseB  for  the  year  1884  in  the  newly 
incorporated  limits  of  the  town.  In  November  the  committee  made 
a  report  which  was  adopted  by  the  police  jory  to  the  effect  *^  that 
in  the  matter  of  the  licenses  alleged  to  be  dae  the  parish  of  Liafay- 
ette  by  persons  late  of  the  parish  and  now  of  the  corporation  of 
Lafayette  it  reported  the  said  licenses  are  dne  the  corporation." 

No  parochial  taxes  were  levied  or  collected  on  the  property  in  the 
annexed  territory  from  1884  to  1892,  except  the  three  mills  criminal 
tax  (for  which  the  towns- people  were  liable  nnder  the  provisions  of 
Act  No.  79  of  1878) ,  none  of  it  being  included  in  the  assessment  for 
the  years  1887,  1888,  1889,  1890,  1891  and  1892,  and  the  police  jury, 
sitting  as  a  board  of  reviewers  for  those  years,  approved  the  assess- 
ment rolls  (with  that  property  omitted)  as  the  proper  basis  for 
parochial  taxation.  No  one  in  the  annexed  portion  has  paid  parish 
licenses  since  1884. 

The  police  jury  in  1890,  1891  and  1892  instructed  the  tax  collector 
to  collect  licenses  in  these  additions,  but  no  steps  seem  to  have  been 
taken  in  that  direction  until  the  institution  of  the  present  suit. 

The  police  jury  at  various  times,  and  in  different  ways,  recognized 
the  legality  of  the  annexation  to  the  town,  and  the  results  claimed 
as  legally  flowing  from  it,  and  these  acts  are  invoked  by  way  of 
estoppel  by  the  defendant  in  bar  of  any  attack  by  the  plaintiffs 
upon  the  same.  No  complaint  seems  to  have  been  made  by  any 
parties,  either  in  the  old  or  in  the  extended  limits. 

It  is  not  alleged  in  the  petition  that  the  parish  is  indebted,  and 
that  the  withdrawal  of  the  right  and  power  of  taxation  over  the  per- 
sons and  property,  within  the  limits  of  the  town  extension,  would 
throw  unjust  and  improper  hardens  upon  the  balance  of  the  parish 
for  debts  created  prior  to  the  annexation ;  but  the  police  jury  plants 
itself  squarely  upon  the  ground  that  under  the  act  of  1823,  incor- 
porating the  parish  of  Lafayette,  and  the  acts  of  the  General  Assem- 
bly relative  to  the  powers  of  municipal  corporations,  it  was  clothed 
with  power  to  levy  and  collect  taxes  throughout  the  parish,  and  that 
that  power  has  not  been  withdrawn  over  that  portion  of  the  parish 
included  within  the  limits  added  to  the  town.  That  the  annexation 
was  authorized  and  warranted  by  no  law  in  existence  at  the  time ; 
the  action  of  the  Town  Council  was  ultra  vire8,  and  the  whole  pro- 
ceeding absolutely  null  and  void,  and  of  no  effect.  That  therefore 
its  own  powers  remained  unimpaired.     That  being  vested  with  pub- 
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lie  powers  and  charged  with  pablic  duties  it  was  powerless  to  yield 
its  powers,  or  abandon  its  duties,  even  if  it  were  so  disposed,  and  no 
act,  either  of  active  affirmance  or  simple  acquiescence,  could  be  in- 
voked as  an  estoppel. 

Plaintiffs  do  not  contest  the  power  of  the  Leg^lature  to  have  ex- 
empted, as  it  did,  the  town  of  Vermilionville  from  parish  taxation 
in  the  original  act  of  incorporation,  nor  do  they  contend  that  when, 
by  legislative  act,  the  territorial  limits  were  extended,  the  exemption 
was  not  broadened  to  extend  over  and  cover  the  extended  limits. 

What  they  deny  is  that  the  limits  have  been  legally  extended,  and, 
even  if  legally  extended^  that  exemption  from  parish  taxation  could 
flow  from  the  action  of  the  ComTnon  Council  or  a  vote  of  the  people. 
They  maintain  that  such  exemption  could  result  only  from  direct 
legislative  action. 

At  the  time  of  the  annexation  proceeding,  only  two  statutes^— Act 
No.  110  of  1880  and  Act  No.  49  of  1882 — were  in  existence  which  had 
any  bearing  upon  the  subject  matter.  The  proceedings  were  taken 
upon  the  assumption  that  they  were  authorized  by  the  former  act. 
Was  that  assumption  well  founded  ? 

The  town  of  Vermilionville  was,  at  the  date  of  the  proceedings, 
an  existing  town,  with  powers  and  limits  fixed  by  the  Legislature 
itself.  It  will  not  be  pretended  that  the  limits  fixed  by  the  charter 
could  have  been  extended,  unless  authority  to  that  effect  had  been 
conferred  by  express  legislative  authority.  The  act  which  is  relied 
upon  as  conferring  such  authority,  prescribes  '*'  the  manner  of  alter- 
ing, changing  or  amending  the  charter.'' 

It  says  nothing,  in  terms,  as  to  a  right  of  extending  the  boundaries, 
and  the  authority  to  broaden  the  limits  of  the  town  was  not  granted, 
unless  it  is  to  be  found  in  the  words  '*  altering,  changing  or  amend- 
ing the  charter." 

In  Tax  Collector  vs.  Dendinger,  38  An.  263,  this  court,  referring 
to  that  act,  said:  '*  It  evidently  deals  with  towns  as  already  consti- 
tuted with  powers  and  privileges  defined  and  fixed  by  law,  and  gives 
them  the  power,  by  appropriate  amendment,  to  regulate  their  inter- 
nal organization,  and  the  modes  and  agencies  by  which  these  powers 
may  be  exercised.  It  contains  no  reference  whatever  to  the  rela- 
tions between  their  inhabitants  and  the  States  or  parishes,  and  con- 
fers no  power,  express  or  implied,  to  alter  or  destroy  those  rela- 
tions." 
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In  State  vs.  Warner,  31  Pac.  26,  the  Supreme  Court  of  Waahini^- 
ton,  after  stating  that  the  issue  presented  to  it  was,  whether  or  not 
the  enlargement  of  the  territory  of  a  city  was  or  was  not  an 
''amendment  of  its  charter"  under  a  constitutional  article  permit- 
ting certain  cities  to  frame  charters  for  their  own  government^ 
and  providing  for  amendments  to  such  charters,  held  that  the 
scope  of  the  constitutional  provision  went  only  to  the  extent  of 
providing  that  such  cities  might  lay  aside  their  existing  system  of 
municipal  regnil&tion  acd  control  and  assume  others,  not  inconsistent 
with  the  Constitution  and  laws  of  the  State,  which  were  more  in  ac- 
cordance with  their  ideas  of  propriety  and  convenience,  and  that  it 
had  no  relation  to  the  subject  of  boundaries  or  territory,  and  that  a 
general  law  was  necessary  upon  this  subject.  We  have  not  the  Con- 
stitution of  that  State  before  us,  but  its  terms  on  the  subject  matter 
seem  to  be  fully  as  broad  as  those  of  Act  No.  110  of  1880. 

The  decision  quoted  is  closely  in  line  with  that  of  Dendinger,  and 
the  subsequent  passage  by  the  Legislature  of  Louisiana  of  Act  No. 
105  of  1892  bearing  specifically  upon  the  matter  of  ''boundaries" 
shows  that  that  body  was  aware,  as  was  the  court  of  Washington,  of 
the  necessity  of  additional  legislation  to  convey  the  power  claimed. 
In  People  vs.  Oakland,  28  Pac.  808,  which  was  an  action  in  the 
nature  of  a  quo  warranto  brought  by  the  Attorney  General  for  the 
purpose  of  ousting  the  defendant  from  municipal  jurisdiction  over 
certain  territory  alleded  to  be  outside  of  the  charter  limits,  the 
Supreme  Court  of  California  said  that  the  stipulation  of  the  parties 
in  the  case  showed  that  the  city  of  Oakland  was  a  municipal  cor- 
poration, and  as  such  claimed  and  exercised  the  right  and  power  to 
govern  and  tax  the  inhabitants  of  a  certain  territory  in  addition  to 
that  described  in  its  charter.  That  the  right  and  power  thus  claimed 
and  exercised  was  a  franchise  in  addition  to  and  distinct  from  that  of 
being  a  corporation,  and  the  exercise  of  such  power  by  a  municipal 
corporation  over  the  inhabitants  of  territory  outside  of  the  charter 
limits  was  the  usurpation  of  a  franchise,  for  which  the  Attorney 
General  was  authorized  to  bring  an  action  in  the  name  of  the 
people. 

In  the  case  at  bar,  the  right  and  power  claimed  by  the  town  of 
Yermilionville  was  a  franchise  claimed  in  addition  to  and  dUtinct  from 
that  of  being  a  corporation.  As  a  "corporation  "  it  existed  by  legis- 
lative acts,  and  its  "charter"  after  the  attempted  annexation  was 
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Btill  by  virtue  of  the  same  acts.  We  are  not  here  referring  to  the 
amendments  properly  so  called,  which  were  made  at  the  same  time 
the  annexation  proceedings  took  place,  which  really  modified  the 
charter. 

There  can  be  no  question,  therefore,  as  to  the  right  of  the  State, 
through  proper  proceedings,  to  have  questioned  judicially  the  exist- 
ence of  such  a  claimed  power  of  extension.  It  has  not,  as  we  have 
said,  thought  proper  to  have  done  so  up  to  the  present  time.  In  the 
case  last  cited,  where  the  city  of  Oakland,  having  at  one  time  by 
'*  an  amendment  o/  its  charter  "  annexed  certain  territory  to  it,  had 
Bubsequently  (under  a  constitutional  provision  providing  *'  that  when 
a  city  charter  has  been  presented  to  the  Le^slature,  and  approved, 
it  shall  become  the  charter  and  organic  law  of  such  city  and  shall 
supersede  any  existing  charter,  and  all  amendments  thereof"),  by 
the  adoption  of  a  ''new  charter,"  cut  oj^or  detached  from  the  town 
the  annexed  portion,  it  was  held  that  the  original  annexing  of  the 
territory  was  ''an  amendment  to  the  charter,^*  and  therefore  the  same 
territory  was  legally  detached,  under  the  provision  that  "all  amend- 
ments to  the  charter"  should  be  superseded  by  the  new  charter. 
The  case  was  decided  under  special  circumstances,  which  are  dis- 
cussed and  commented  on  in  State  vs.  Warner,  which  circumstances 
the  court  declared  removed  it  from  being  cited  as  a  precedent  therein. 

The  special  features  alluded  to  not  appearing  in  the  present  clise, 
it  furnishes  us,  in  our  opinion,  no  guide  in  reaching  our  conclusions. 
Neither  Act  No.  49  of  1882,  standing  alone,  nor  that  act  blended  or 
connected  with  Act  No.  110  of  1880,  are  a  sufficient  basis  for  the  an- 
nexation claimed.  Act  No.  49  of  1882  evidently  refers  to  towns  and 
villages  up  to  that  time  unincorporated,  as  for  instance  Gretna,  in 
the  parish  of  Jefferson,  and  not  to  towns  existing  already  under 
legislative  charters. 

The  next  questions  are :  (1)  Whether,  under  this  condition  of  law 
and  fact,  the  parish  of  Lafayette  would  have  had  the  right  to  have 
proceeded  directly  on  in  the  performance  of  its  duties  under  its 
legal  powers,  regardless  of  the  annexation,  forcing  parties  who 
might  set  up  rights  basbd  upon  the  hypothesis  that  the  annexation 
proceeding  had  ousted  the  parish  of  its  iurisdiction  in  the  annexed 
territory  to  have  recourse  to  legal  proceedings  to  make  good  their 
claim,  or  whether  it  would  have  been  forced  to  halt,  and  have  been 
driven  either  to  an  action  by  the  police  jury  to  have  the  proceedings 
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set  aside,  or  declared  null,  or  to  have  sought  relief  through  a  public 
action  by  the  State  through  the  Attorney  General;  and  (2)  whether, 
if  it  had  originally  the  right  to  have  ignored  the  annexation,  and  to 
have  forced  the  parties  to  have  come  in  by  way  of  defence,  whether 
it  has  lost  any  of  its  rights  in  the  premises  by  its  subsequent  con- 
duct, and  if  so,  to  what  extent  it  has  done  so. 

If  there  had  been  legal  authority  for  the  annexation  of  territory 
to  the  town  of  Vermilionville  through  designated  formalities,  which 
had  not  been  strictly  followed,  the  first  of  these  questions  would 
have  been  presented  to  us  under  a  phase  different  from  that  in  which 
it  is  actually  before  us,  where  it  is  claimed  that  there  was  an  igbso- 
lute  want  of  power  and  authority  to  do  the  act  which  was  attempted. 
It  is  from  this  standpoint  we  have  to  discuss  matters. 

In  Atchison  &  Nebraska  Railroad  Oo.  vs.  Maquilkin,  12  Kansas, 
803,  it  appeared  that  the  city  of  Troy  was  incorporated  in  1860, 
under  a  special  act  of  the  territorial  Legislature  of  Kansas,  entitled 
*<  A  bill  to  incorporate  the  city  of  Troy."  Under  the  act  certain 
territorial  limits  were  fixed,  and  under  its  act  of  incorporation  it 
had  no  power  to  extend  its  territorial  limits.  The  city  was  governed 
by  this  act  wntil  187 1,  when  it  became  a  city  of  the  third  class 
by  virtue  of  the  third  class  city  act  of  1871,  and  at  the  time  of  the 
suit  it  still  continued  to  be  governed  by  the  third  class  city  act.  In 
1869  the  mayor  and  City  Council  of  Troy  passed  an  ordinance  ex  - 
tending  the  boundaries  of  the  city.  Upon  the  hypothesis  that  the  ex  - 
tended  limits  fell  legally  within  the  jurisdiction  and  under  the  powers 
of  the  town,  the  latter  in  1872  taxed  certain  property  within  those 
limits.  The  owners  of  the  property  enjoined  the  collection  of  the 
tax  upon  the  ground  that  the  annexation  attempted  was  void  for 
want  of  authority  on  the  part  of  the  city  to  annex  territory.  It  was 
claimed  on  behalf  of  the  city  that  the  Legislature  had  in  1873,  after 
the  injunction  was  issued,  validated  the  proceeding.  The  Supreme 
Court  held  the  ordinance  void.  It  said:  The  city  at  the  time  the 
ordinance  was  passed  did  not  have  any  power  to  extend,  its  corporate 
limits.  At  the  time  there  were  no  cities  of  the  third  class.  The  first 
act  of  the  Legislature  authorizing  the  incorporation  of  cities  of  the 
third  class  was  passed  in  March,  1869,  and  did  not  take  effect  until 
July,  1869.  Even  if  the  city  had  organized  as  a  city  of  the  third  class,  as 
it  had  the  right  to  do,  under  the  third  class  city  act  on  and  after  July 
12,  1869,  and  by  that  means  obtained  the  power  to  extend  its  cor- 
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porate  limits,  still  such  organization  would  not  have  made  valid  the 
prior  invalid  ordinance  attempting  to  extend  the  boundaries  of  the 
corporation  passed  before  said  act  was  passed  or  took  effect. 

And  neither  could  the  event  of  the  city  of  Troy  becoming  a  city 
of  the  third  class  nnder  and  upon  the  taking  effect  of  the  third  class 
city  act  of  March  2, 1871,  with  power  to  extend  its  limits,  make  valid 
said  previous  invalid  ordinance.  The  annexation  of  the  property  to 
said  city  was  void,  not  for  any  irregularity  merely  in  the  annexation 
proceedings,  but  void  because  the  city  had  no  power  to  annex  it. 
The  tax  levied  was  void,  not  for  any  irregularity  merely  in  the  tax 
proceedings,  but  void  because  the  city  had  no  power  to  tax  it.  Both 
the  annexation  of  said  property  and  the  taxing  of  it  were  void  for 
want  of  jurisdiction  over  the  subject  matter. 

Referring  to  the  act  of  the  Legislature  relied  on  the  court  said: 
"  Retrospective  statutes  of  a  remedial  nature,  curing  the  defective 
execution  of  some  power  really  possessed  by  the  person,  tribunal  or 
officer  attempting  to  exercise  it,  have  often  been  held  valid.  But  a 
retrospective  statute  attempting  to  create  a  power,  or  to  cure  a  de- 
fect of  jurisdiction,  we  believe,  has  never  been  held  valid."  Citing 
Shawnee  Co.  vs.  Carter,  2  Kansas,  115,  134,  and  Cooley's  Constitu- 
tional Limitations,  888. 

The  case  at  bar  presents  no  question  as  to  the  effect  of  a  curative 
or  validating  statute.  None  is  claimed ;  the  only  claim  urged  is  that 
the  police  jury,  by  its  course,  has  estopped  itself  from  questioning 
the  legality  of  the  annexation,  and  cut  itself  off  from  the  exercise  of 
its  legal  powers.  We  do  not  think  a  political  body  capable  of  sur- 
rendering its  powers  absolutely  (Bar  View  School  District  vs.  Lin- 
Bcott,  88  Pacific  Rep.  782),  though  it  may,  perhaps,  through  its 
laches  or  conduct  in  some  particular  instance,  temporarily  and 
specially,  be  controlled  in  the  exercise  of  those  powers.  We  think 
the  police  ju  y  was  free  to  resume  the  exercise  of  the  powers  which 
it  temporarily  suspended  through  the  institution  of  this  suit. 

It  does  not  follow  from  this  that  it  can  ignore  acts  in  the  past 
which  have  been  predicated  upon  its  conduct,  and  which  led  parties 
to  deal  upon  the  basis  of  the  view  of  the  situation  of  affairs  which  it 
itself  took.  Plaintiffs  speak  of  the  situation  of  the  defendant, 
and  of  those  placed  in  a  situation  similar  to  his  own,  as  being  one 
of  exemption  from  taosaHon.  There  is  a  misuse  of  terms  in  so  stating. 
The  defendant  has  been  paying  taxes  to  the  town.    The  power  of 
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taxation  remained  in  the  parish,  bat  it  permitted  its  exercise,  dnring 
several  years,  to  be  transferred  to  other  instmmentallties.  The 
public  bnrdens  of  those  parties  were  simply  shifted  as  to  payment  from 
one  political  corporation  to  another.  If  the  parish  for  a  number  of 
y^rrs  permitted  the  town  to  perform  duties,  afford  protection,  and 
incur  liability,  which  properly  should  have  fallen  upon  the  parish,  and 
extended  to  people  within  the  annexed  limits  none  of  the  advantages 
of  the  parish  government,  and  duting  those  years  permitted  the 
town  to  make  demand  of  payment  of  licenses  and  taxes  of  those 
persons,  and  to  be  paid  for  the  same,  it  would  not  be  equitable  or 
consistent  with  justice  for  the  parish  to  force  them  to  pay  a  second 
time,  and  for  benefits  not  received  at  its  hands.  The  parish,  under 
such  circumstances,  would  practically  have  permitted,  under  such  a 
condition  of  affairs,  the  town  to  have  acted  for  and  on  its  behalf  in 
dealing  with  the  people  of  the  annexed  territory,  and  the  amount 
paid  to  the  town  would  (if  benefits  could  be  gauged),  be  found 
probably  nothing  more  than  a  fair  equivalent  for  duties  performed  in 
its  stead  by  another.     Pelix  vs.  Wagner,  89  An.  894. 

We  have,  however,  to  deal  only  with  the  situation  of  parties  for 
the  year  1898.  In  the  beginning  of  that  year  the  police  jury,  directly, 
positively  and  in  unambiguous  terms,  asserted  its  suspended  powers, 
and  with  it  (we  assume),  its  suspended  duties,  and  formally  an- 
nounced by  legal  ordinance,  duly  enacted  and  legally  promulgated, 
that  it  would  exercise  its  jurisdiction  as  to  licenses  over  this  disputed 
territory.  The  license  ordinance  of  1898  was  expressly  framed  to 
place  beyond  the  possibility  of  a  doubt  the  purpose  of  the  police  jnry 
to  maintain  its  authority  in  this  regard.  If  parties  subsequently  to 
this  publication,  and  after  special  demand  made  upon  them  to  pay 
their  license  to  the  parish,  thought  proper  to  decline  doing  so,  and 
to  pay  the  town,  they  did  so  at  their  own  risk.  The  only  question 
we  are  called  on  to  decide  here  is  whether  the  parish  of  Lafayette 
had  jurisdiction  for  purposes  of  taxation  for  the  year  1893  over  per- 
sons and  property  within  the  limits  of  the  territory  attempted  to  be 
annexed  to  the  town  of  Vermilionville  in  1884,  and  whether  a  license 
ordinance  levying  licenses  within  that  territory  for  the  year  1893  was 
legal. 

We  are  constrained  to  answer  both  questions  in  the  affirmative, 
greatly  as  we  regret  to  be  forced  to  disturb  existing  conditions. 
Prom  the  reliance  placed  by  defendant  upon  the  case  of  Felix  vb. 
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Wagner,  89  An.  894,  we  are  led  to  suppose  that  possibly  the  police 
]nry  wards  of  Lafayette  parish  do  not  extend  into  the  annexed  lim- 
its of  the  town,  bat  if  this  be  actually  the  case,  the  record  does  not 
Bhow  it. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  of  the  District  Oourt  be  and  the  same 
is  hereby  annulled,  avoided  and  reversed,  and  it  is  now  ordered  and 
adjudged  that  the  license  demanded  in  this  case  by  the  parish  of 
Lafayette,  of  the  defendant  Numa  Schayot,  be  and  the  same  is  de- 
clared and  decreed,  as  to  its  legality  and  constitutionality,  legal  and 
constitutional,  and  this  cause  is  hereby  remanded  to  the  District 
Court  for  further  proceedings  according  to  law,  costs  of  appeal  to  be 
paid  by  the  appellees ;  costs  of  the  lower  court  to  abide  the  final 
judgment  in  the  cause. 


No.  11,669. 
J.  W.  Bbown  vs.  B.  D.  ViTTUR.  Wml 

50    5641 
Id  order  that  a  plaintiff  n>ay  maintain  an  action  for  msilidous  prosecution,  tlireo         ~ 

things  mnstconcar: 

1.  The  suit  must  hare  terminated,  after  trial  of  Its  merits,  in  favor  of  the  ac- 
cused. 

2.  The  motive  must  have  been  malicious. 

8.  The  suit  must  have  been  instituted  without  any  probable  cause. 
The  discharge  of  the  plaintiff  by  the  committing  magistrate  ia  prima  facie  evidence 

of  the  want  of  probable  cause,  and  the  burden  of  proof  is  shifted  on  the  de* 

fendant. 
Want  of  probable  canse  is  presumptive  evidence  of  malice. 

APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
RighUyr,  J. 


Louque  dt  Pomes  for  Plaintiff  and  Appellee. 


C,  H.  &  C.  C  Luzenberg  for  Defendant  and  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.     This  action  is  for  the  recovery  of  ten  thousand  dol- 
lars damages  for  a  malicious    prosecution,  the  plaintiff's  petition 
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alleg:ing  his  arrest  under  an  af9dayit  made  by  the  defendant,  and  hi8 
sabaeqaent  imprisonment  thereunder;  all,  through  malice  and  want 
of  probable  cause. 

The  defendant's  answer  admits  the  afSdavit,  arrest  and  imprison- 
ment, but  avers  that  he  acted  without  malice,  and  upon  probable 
cause. 

On  the  trial  there  was  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  one  hundred  and  twenty- five  dollars,  and  defendant  has 
appealed. 

Plaintiff  and  appellee  filed  an  answer  to  the  appeal,  and  requested 
an  amendment  of  the  judgment  in  his  favor,  so  as  to  award  him  the 
sum  of  ten  thousand  dollars  originally  claimed ;  hence  as  the  case 
now  stands,  it  is  just  in  the  same  position  it  was  in  the  first  instance. 

It  appears  from  an  affidavit  which  is  appended  to  the  transcript  by 
consent  of  parties  that  the  defendant,  Vittur,  lodged  in  the  First 
Recorder's  Court,  on  the  first  of  August,  1893,  a  complaint  against 
the  plaintiff,  to  the  effect  that  he  did  *'  feloniously  take,  steal  and 
carry  away  sixteen  feet  of  shafting  of  the  value  of  fifteen  dollars, 
and  eighteen  feet  and  two  inches  of  gas  pipe,  of  the  value  of  ten 
dollars  ♦  ♦  ♦  the  property  of  the  affiant,"  the  charge  being  one 
of  petit  larceny. 

On  this  state  of  facts  the  averments  of  the  plaintiff's  petition  are 
that,  under  said  affidavit,  he  was  arrested,  locked  up  in  the  parish 
prison  as  a  common  thief,  and  his  pockets  searched  and  his  money 
taken  away  from  him;  and,  being  << unable  to  hire  a  messenger  to 
request  some  of  his  friends  to  sign  a  bond  for  his  release,  ^  *  * 
he  lingered  in  the  parish  prison  during  four  days  among  the  crim- 
inals." 

They  are,  further,  to  the  effect  that  he  ''was  finally  bailed  out, 
and  his  case  was  called  up  on  the  18th  of  August,  1893,  when  he  was 
honorably  acquitted." 

His  petition  affirms  ''  that  he  has  always  been  a  good  and  honest 
citizen ;  that  he  has  never  been  arrested  for  any  offence,  and  that 
his  reputation  among  his  tellow-men  has  never  been  impugned." 

He  further  avers  that  ''he  is  compelled  to  labor  for  his  living, 
being  a  machinist  and  engineer — an  occupation  requiring  the  confi- 
dence of  his  employers." 

He  thereupon  charges  that  his  wrongful  arrest  and  imprisonment 
in  the  parish  prison  upon  "  false  charges  "  has  "  humiliated  him  and 
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tnjnred  his  feelings  to  the  extent  of  ten  thousand  dollars,"  and  he 
avers  that  the  defendant,  Vittar,  made  said  affidavit  throngh  malice 
and  without  probable  cause. 

It  is  evident  that  the  sole  question  is,  whether,  as  plaintiflP  affirms, 
aDd  defendant  denies,  there  was,  on  the  part  of  the  latter,  malice 
and  want  of  probable  cause  in  swearing  out  the  affidavit  and  pro- 
cnring  the  arrest  of  the  former. 

This  is  the  issue  the  defendant  was  called  upon  to  meet  with 
proof.  The  arrest  and  confinement  in  the  parish  prison  were 
the  necessary  consequences  of  the  plaintiff's  arrest;  there  is  no 
charge,  or  intimation  even,  that  the  defendant  was  party  to  the  act 
of  his  valuables  being  taken  away  from  him  while  under  arrest,  or 
that  same  were  taken  away  for  the  purpose  of  depriving  him  of  the 
means  of  procuring  a  messenger  to  send  for  his  friends,  in  order  to 
procure  assistance  and  security  on  his  bond. 

Attached  to  the  petition  is  a  copy  of  the  evidence  that  was  ad- 
duced on  the  trial  in  the  Recorder's  Court,  and  amongst  other  testi- 
mony that  of  the  defendant,  who  was  the  prosecuting  witness  in  that 
case.     The  substance  of  which  is  as  follows : 

That  the  shafting  and  pipe  described  in  the  affidavit  belonged  to 
him,  and  that  other  persons  had  informed  him  that  Brown  (the 
plaintiff)  had  moved  it  away.  Said  it  was  situated  in  the  yard  of  a 
house  on  Qravier  street,  and  was  worth  twenty -five  dollars.  That 
he  had  sold  the  engine  to  one  Stnrm,  but  had  not  sold  the  shafting. 

That  of  the  proceeds  of  the  sale  Brown  received  one  hundred  dol- 
lars and  he  had  received  four  hundred  dollars  in  cash  and  notes. 

Another  witness  states  that  all  he  knew  about  the  transaction  was 
that  when  he  arrived  he  *'  found  the  stuff  lying  on  the  banquette  in 
front  of  the  gate  and  Mr.  Brown  was  standing  there  with  it.  That 
he  had  the  stuff  picked  up  and  pat  back  in  the  yard,  and  told  him 
he  could  not  get  the  machinery  without  an  order,  and  be  believes  he 
brought  it  to  Mr.  Weber." 

Another  witness  states  that  Brown  came  to  him  and  said  he  wanted 
to  use  the  shafting  for  rollers  for  moving  a  safe.  That  he  (witness) 
walked  to  the  street  comer  and  back,  when  he  found  that  Brown 
had  moved  the  things  on  the  banquette.  He  farther  states  that  he 
had  given  him  an  order  for  the  things,  he  having  claimed  that  he 
had  forgotten  them  when  he  took  the  gas  engine.  Witness  states 
that  be  refers  to  the  shafting  and  gas  pipe  that  was  in  the  house. 
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On  this  snmmai^  of  the  evidence  the  plaintiff  was  discharged, 
with  the  statement  that  no  case  had  been  made  oot  against  hSm. 

On  the  trial  of  the  instant  case,  however,  the  testimony  was  verv 
greatly  amplified,  and  the  facts  were  gone  into  more  in  detail. 

The  facts,  as  we  gather  them  from  the  record,  as  they  are  related 
by  plaintiff's  witnesses,  seem  to  be  as  follows : 

That  the  defendant  was  the  owner  of  a  gas  engine,  which  he  de- 
sired to  dispose  of,  and  this  fact  was  commanicated  to  Brown,  the 
plaintiff.  The  gas  engine  was  at  the  time  in  the  possession  of  John 
Weber,  who  had  placed  it  in  his  yard.  Being  informed  of  Vittnr's 
intention  to  sell,  Henry  Sturm  became  the  purchaser  of  the  gas 
engine  and  everything  belonging  to  it;  and,  subsequently,  employed 
Brown,  the  plaintiff,  who  is  a  professional  machinist,  to  erect  the  gas 
engine  in  his  shop.  That,  after  the  sale  had  been  completely  con- 
summated, Vittur  gave  Brown  an  order  on  Weber  to  deliver  ^*  the 
gas  engine  and  everything  belonging  to  it."  That  Brown  subse- 
quently ''gave  the  order  to  Weber,  who  thereupon  delivered  the  gas 
engine  and  everything  belonging  to  it,  with  the  exception  of  the  9haft' 
ing  and  gas  pipe,  which  was  left  on  account  of  its  not  being  of  much 
value f  and  because  the  wagon  could  not  carry  any  more,^^    (Our  italics.) 

That  Brown  then  informed  the  foreman  in  charge  of  Weber's  yard 
*'  that,  in  case  he  needed  the  shafting  and  pipes,  he  would  come  for 
them;"  and  that  Weber's  employ^  replied  ''  that  it  was  all  right," 
that  all  ''he  had  to  do  was  to  raise  the  bar  on  the  gate  and  come 
in."  That,  two  or  three  months  after  the  sale  of  the  engine,  plain- 
tiff asked  Mr.  Sturm,  the  purchaser,  to  give  him  those  pieces  of 
shafting  and  gas  pipe ;  and  Sturm  accordingly  gave  him  an  order  on 
Weber  for  them.  That  he  then  went  into  Weber's  yard  and  put  the 
pieces  of  shafting  and  gas  pipe  on  the  sidewalk;  "when,  then  and 
there,  he  was  informed  by  Snermann,  an  employ^  of  Weber,  that  he 
could  not  get  them  unless  he  obtained  an  order  from  Weber." 

That  he  then  obtained  an  order  from  Weber,  but  when  it  was  pre- 
sented the  foreman  refused  to  recognize  it,  and  demanded  an  order 
from  Vittur  before  he  would  deliver  the  shafting  and  pipe. 

On  the  other  hand,  the  facts  as  related  by  the  defendant's  wit- 
nesses are  the  same,  with  the  important  exception  that,  the  shafting 
and  pipe  did  not  belong  to  the  gas  engine  that  had  been  sold  to  Sturm 
at  all,  but  belonged  to  and  formed  a  part  of  a  steam  engine  that  was 
in  Atlanta,  Ga.,  and  same  vyere  of  considerable  value. 
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As  a  witness,  the  defendant  made  this  positive  statement,  viz. : 

Q.  Now  as  to  that  piping,  what  kind  of  piping  was  that? 

A.  It  is  a  two -inch  steam  pipe  which  I  used  for  a  twenty -five 
hone- power  engine  which  came  from  my  factory  in  Atlanta,  Ga. 
That  steam  pipe  was  never  used  in  this  State  and  never  had  any- 
thing to  do  with  that  gas  engine ;  and  I  suppose  Mr.  Brown  ought  to 
know  it,  because  Mr.  Brown  put  up  that  steam  engine  for  me  him- 
self.   He  knows  it  very  well  if  he  wants  to. 

The  testimony  of  the  defendant  is  substantiated  by  another  wit- 
ness, who  says : 

Q.  Do  you  know  where  Mr.  Vittur  got  that  shafting  from? 

A.  Yes ;  he  got  it  from  Atlanta,  Ga. 

Q.  Do  you  know  what  that  shafting  was  used  for? 

A.  It  was  used  to  drive  machinei^. 

Q.  Do  you  know  what  kind  of  machinery  it  was  used  to  drive? 

A.  It  was  used  to  drive  a  grinding  stone.  It  came  from  a  steam 
engine  that  never  had  been  in  New  Orleans.  I  moved  that  shafting 
myself  and  some  other  machinery  from  the  Northeastern  railroad 
depot.    I  moved  two  dray  loads. 

Q.  Do  yon  know  anything  about  that  pipe? 

A  Tes,  it  belonged  to  that  steam  engine,  too.  I  moved  it  from 
the  Northeastern  depot  to  the  shop. 

Q.  So  that  yon  are  positive  that  that  particular  shafting  and  piping 
did  not  belong  to  the  engine  which  Mr.  Vittcr  sold  to  Mr.  Sturm? 

A.  No,  it  did  not;  it  came  from  Atlanta,  Ga.,  and  we  had  it  in  the 
shop,  but  as  we  had  no  room  for  it  there,  Mr.  Vittur  put  it  at  Mr. 
Weber's  place. 

His  testimony  is  further  supported  by  the  statement  of  another 
witness — ^an  agent  for  the  sale  of  gas  engines,  as  follows,  viz. : 

Q.  What  is  your  business? 

A  I  am  agent  for  the  Otto  gas  engine. 

Q.  Did  you  ever  put  up  a  gas  engine  for  Mr.  Vittur? 

A.  I  don't  remember.  We  sold  Mr.  Vittur  a  gas  engine,  but  I 
believe  Mr.  Vittur  had  his  own  people  to  put  it  up. 

Q.  Did  you  sell  him  any  shafting  with  that  gas  engine? 

A.  No ;  when  we  make  a  contract  for  the  sale  of  the  gas  engine 
we  simply  sell  it  as  it  comes  to  us  from  Philadelphia.  If  there  is  to 
be  any  shafting  and  pipe  furnished  we  always  make  a  separate  contract. 


612  SUPREME  COURT  OP  LOUISIANA. 

Brown  vs.  Vittur. 

And  this  is  corroborated  by  the  testimony  of  Mr.  Gschwendt,  an 
expert. 

He  testifies: 

Q.  Is  it  customary  in  the  sale  of  a  gas  engine  to  sell  gas  pipe  with 
it? 

A.  No.     *     *     * 

Q.  Shafting  don't  go  with  the  gas  engine? 

A.  No,  except  the  crank  shaft. 

Q.  But  sixteen  feet  of  shafting  don't  go  with  the  gas  engine? 

A.  No,  that  don't  go  with  the  gas  engine." 

He  is  circumstantially  corroborated  by  another  witness,  who  con- 
tradicts plaintiff's  theory  that  the  shafting  was  old  and  worthless 
material.     His  statement  is  as  follows,  viz. : 

Then  I  had  my  men  put  those  things  in  the  yard  and  cover  them 
up  with  lumber.  It  was  a  very  nice  piece  of  steel  shafting,  I  tboaght, 
so  I  wanted  to  preserve  it. 

Q.  That  shafting  seemed  to  be  in  perfect  order? 

A.  Yes,  sir. 

Q.  And  the  pipe  was  also  in  perfect  order? 

A.  Yes  sir. 

Q.  I  understood  you  to  say  that  so  far  from  this  shafting  and  pipe 
being  no  good,  that  they  were  in  perfect  order? 

A.  Yes,  I  considered  them  in  perfect  order,  and  I  worked  in  a 
machine  shop  when  I  was  quice  a  young  man. 

Taken  as  a  whole,  we  think  the  foregoing  testimony  makes  it  per- 
fectly clear  that  the  plaintiff  was  in  error  in  taking  possession  of  the 
shafting  and  pipe  as  parts  of  the  gas  engine  which  the  defendant  had 
sold  to  Sturm  some  months  previously. 

It  is  equally  clear  that  they  constituted  parts  of  a  twenty -five  hCTte- 
power  engine  which  came  from  the  defendant's  factory  at  Atlanta, 
Ga.,  and  never  were  attached  to  the  gas  engine  at  all.  It  is  also 
evident  that  this  shafting  and  pipe  were  new  and  not  old  waste 
material. 

But  whatever  may  have  been  the  real  state  of  the  case  in  point  of 
fact,  it  is  evident  that  the  defendant  had  probable  cause  for  his 
prosecution  of  the  plaintiff  in  the  Recorder's  Court.  He  believed 
himself  to  be  the  real  and  rightful  owner  of  the  property  of  which 
the  plaintiff  was  found  to  be  in  possession  under  suspicious  circnm- 
stances  which  needed  explanation. 
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In  applying  the  law  applicable  to  the  case,  we  need  go  no  farther 
than  the  syllabus  of  the  plaintiff's  brief,  which  we  copy  and  use  as 
oar  own  to  find  its  proper  solntlon,  the  sabstance  of  it  being  that 
the  prosecution  complained  of  must  have  been  malicious  and  ''with- 
out any  probafie  cause."  The  burden  of  establishing  want  of  malice 
and  the  existence  of  probable  cause  was  placed  upon  the  defendant 
by  plaintiff  showing  his  discharge  from  the  prosecution.  We  think, 
however,  the  defendant  has  discharged  that  burden  and  exonerated 
himself  from  imputation  of  malice. 

Before  making  the  affidavit  complained  of  the  defendant  consulted 
an  attorney,  and  after  placing  the  facts  before  him  he  acted  upon 
that  attorney's  advice.  The  judgment  appealed  from  is  erroneous 
and  must  be  reversed  and  annulled. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  avoided  and  reversed,  and  proceeding  to  render  such  judg- 
ment as  should  have  been  rendered  in  the  court  below,  it  is  ordered 
and  decreed  that  the  demands  of  plaintiff  be  rejected  at  his  cost  in 
both  courts. 


No.  11,632. 
Succession  of  T.  W.  Bothick.  47  «iai 

52  18751 

Opposition  to  Provisional  Account  by  William  Henry  Bothick 
AND  Mary  Jane  Bothick. 

An  opposition  by  heirs  of  decoased  to  an  account  of  administration  Is  in  the  nature 

of  an  answer.    It  is  not  a  separate  suit  that  should  have  been  allotted  In  the 

Civil  District  Court. 
Having  for  object  a  recovery  from  a  third  or  last  community  of  the  deceased 

father  a  sum  of  money  due  them  from  the  first  community  as  heirs  of  their 

deceased  mother,  their  demand  is  for  a  settlement  and  not  au  independent 

claim  for  an  entire  succession  in  the  sense  of  the  Code. 
Viewed  in  this  liffht,  such  opposition  possesses  the  characteristic:!  of  a  personal 

ftction,  which  is  prescriptible  by  ten  years  from  the  date  the  demand  of  the 

heirs  sprang  into  existence. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Elli8,  J. 

Jame9  McCkmnell  and  Frank  L.  Richardson  for  Testamentary  Ex- 
ecatriz,  Appehee. 
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J,  8.  &  J.  T.  WhiMter  and  WillUim  T.  flbtMton  for  Opponents,  Ap- 
pellants. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  snit  is  a  supplement  of  Bothick  vs.  Bothick,  46 
An.  1882,  wherein  the  plaintiffs  were  recog^nized  as  the  legitimate 
issue  of  a  marriage  between  the  deceased  and  .Catherine  Connolly ; 
and  it  is  in  the  exercise  of  a  reserve  that  is  therein  contained  that  it 
is  brought. 

The  several  objects  of  this  suit  are  as  follows : 

1.  That  they  are  entitled  to  demand  and  recover  from  the  estate 
of  their  father  ^'one-half  of  the  community"  between  him  and  their 
mother,  Catherine  Connolly,  at  the  date  of  her  death  on  the  17th  of 
March,  1866,  'Mts  revenues  and  its  price,"  alleging  same  to  have 
consisted  of  certain  lots,  with  their  improvements,  situated  on  Ram- 
part and  Lafayette  streets,  in  the  city  of  New  Orleans,  which  cost 
thirty  eight  thousand  dollars  when  purchased  in  1861,  and  the  net 
revenues  of  which  aggregate  about  ten  thousand  dollars  more ;  but 
which  lots  were  sold  by  their  father  in  July,  1862,  in  effecting  a  set- 
tlement of  the  second  commanity  which  existed  between  him  and 
Ann  J^  Cunningham,  deceased,  for  seven  thousand  one  hundred  and 
twenty 'five  dollars,  to  one -half  of  which  they  are  entitled  with 
legal  interest  to  the  date  of  their  father's  death,  December  24,  1892. 

They  further  allege  that  all  the  debts  of  said  community  have  long 
since  been  paid  by  the  sale  of  the  personal  property,  and  that  their 
mother's  interest  owes  nothing,  and  is  not  subject  to  debts  since 
controlled  by  their  father — though  same  has  never  been  liquidated 
and  formally  settled,  he  having  retained  and  used  same. 

2.  That  their  father  '<  could  not  legally  sell  or  dispose  of  the  one 
undivided  one -half  interest  of  their  said  mother  in  said  property,  to 
which  petitioners  are  entitled  as  her  sole  heira ;  and  should  it  appear 
that  an  illegal  sale  or  disposition  thereof  has,  at  any  time,  been 
made  by  their  said  father,  a  resultant  trust  has  been  created  in  their 
favor  in  any  immovable  property  since  acquired  by  him  by  reason  of 
the  accession  and  accumulation  of  means  in  his  hands  resulting  from 
such  sale  or  disposition  of  said  commanity  property  enabling  him  to 
acquire  other  property ;  and  that  said  property,  thus  acquired,  has 
become  the  property  of  petitioners  in  place  of  that  disposed  of  or 
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Bold,  and  their  father  became  their  negotiorum  gestor^  or  trastee,^ 
charged  with  the  return  of  said  property  in  kind,  with  ite  revenues 
or  equivalent  in  any  other  immovable  estate,     *     •     *    unincum- 
bered by  any  debts  created  by  the  said  T.  W.  Bothick  since  the  de- 
cease of  their  mother,"  etc. 

'^  3.  That  all  the  immovable  property  inventoried  in  said  succes- 
sion, and  acquired  since  said  date,  is  subjected  and  pledged  to  the 
payment  and  satisfaction  of  their  said  claim  for  their  one  andlvided 
one -half  interest  in  their  mother's  estate  as  said  partner  in  commun- 
ity, and  for  its  revenues,  in  preference  to  all  others  who  may  claim 
an  interest  in  said  succession  or  in  the  distribution  of  its  property." 

4.  That  T.  W.  Bothick  died  testate  on  t'ae  24th  of  December, 
1892,  making  testamentary  bequests  of  the  whole  of  the  property  of 
which  he  was  possessed  In  favor  of  the  widow  and  the  children  of  the 
second  marriage  in  certain  designated  portions;  and  thereupon  they 
aver  and  further  represent  that,  *'  as  the  children  and  heirs  of  the 
late  Thomas  W.  Bothick,  they  are  entiUed  to  one  undivided  one -half 
of  his  said  succession,  and  they  hereby  specially  accept  the  same; 
and  they  further  aver  and  say  that  said  will,  in  repudiating  and 
ignoring,  as  it  does,  the  marriage  of  said  testator  with  their  mother, 
Catherine  Connolly,  is  false,  null  and  void,  and  of  no  effect  in  law;" 
and  in  so  far  as  it  deprives  them  of  their  legitime  and  bequeaths 
'^  two -thirds  of  the  succession  to  the  children  named  in  the  will,  is 
also  null  and  void  and  of  no  effect,  inasmuch  as  all  of  said  children 
are  illegitimate,  having  all  been  born  during  the  existence  of  the 
marriage  between  the  siid  Thomas -W.  Bothick  and  Catherine  Con- 
nolly," etc. 

5.  That  the  inventory  taken  in  the  succession  is  incomplete,  in 
that  it  does  not  include  certain  property  donated  to  Olivia  T.  Tyree 
during  her  marriage  with  the  deceased  and  subject  to  collation ;  also 
certain  bonds  in  the  hands  of  the  civil  sheriff,  and  certain  other  im- 
movable properties. 

The  answer  of  the  defendant,  executrix,  is  a  general  denial, 
coupled  with  a  specific  denial  of  the  legitimacy  of  the  plaintiff's 
heirship,  and  the  existence  of  any  valid  marriage  between  the  de- 
ceased and  Catherine  Connolly — averring  *'  that,  at  the  time  that 
said  marriage  was  claimed  to  be  in  existence  with  Catherine  Con- 
nolly, the  said  Thomas  W.  Bothick  was  married  and  living  in  marriage 
publicly  with  Ann  J.  Cunningham,  the  mother  of  his  children." 
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She  farther  alleges  that  if  the  opponents  ever  had  any  claim,  it  is 
barred  by  the  prescription  of  four  and  ten  years. 

It  further  alleges  that  all  the  property  described  in  opponent's 
petition  was  sold  in  1882,  at  public  auction,  when  they  were  person- 
ally present  in  the  parish,  and  cognizant  of  the  sale  and  made  no 
objection ;  and  that  they  are  therefore  estopped  from  now  claiming 
title  to  said  property. 

She  further  represents  that  if  Thomas  W.  Bothick  was  ever  mar- 
ried to  Catherine  Connolly,  that  he  was  again  married  to  Ann  Cun- 
ningham; and  again  married,  after  her  death,  to  the  respondent; 
and  that  whatever  rights  opponents  bad,  arose  at  the  dates  of  said 
marriages,  respectively,  and  that  more  than  ten  years  have  elapsed 
since  the  last  named  marriage,  and  more  than  twenty  years  siDce 
the  prior  marriage  with  Ann  Cunningham. 

We  have  given  the  details  of  opponent's  demand  and  of  the  an- 
swer of  the  executrix,  as,  in  our  opinion,  they  furnish  their  own 
conclusive  answer  to  most  of  the  questions  that  are  propounded 
to  us. 

1.  This  is  manifestly  an  opposition  to  an  account — an  account  that 
is  styled  in  the  opponent's  brief  "  a  provisional  account "  of  admin- 
istration. As  such  it  appertains.to  the  liquidation  a  .id  settlement  of 
the  debts  of  and  charges  against  the  succession.  An  opposition  to 
such  an  account  is  in  the  nature  of  an  answer,  and  consequently 
found  its  proper  place  in  the  mortuaria  of  the  deceased.  It  is  not, 
therefore,  as  appellee  insists,  an  independent  salt  which  should  have 
been  allotted,  in  the  Civil  District  Court,  as  a  separate  and  distinct 
cause  of  action. 

2.  Thus  deciding  produces  the  further  result  that  this  is  a  claim  for 
settlement  of  the  one  undivided  one-half  of  the  Connolly  commu- 
nity, which  is  alleged  to  have  been  absorbed  into  the  Cunningham 
community  afterward;  and  it  in  turn  by  the  Tyree  community, 
which  is  in  course  of  settlement. 

True  it  is  that  claim  is  made  for  an  interest  in  certain  real  estate, 
which  was  acquired  during  the  Connolly  community;  but,  inasmuch 
as  opponents  aver  that  same  was  sold  in  the  Bothick  succession  in 
1882 — a  fact  that  is  admitted  by  the  executrix — that  question  can  not 
be  entertained  and  settled  in  the  succession,  particularly  in  the  ab- 
sence of  the  parchasers. 

The  only  matter  that  is  left  open,  then,  is  the  claim  of  the  opponents 
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to  a  proportionate  share  or  interest  in  the  proceeds  of  snch  real  es- 
tate, whatever  that  may  he. 

3.  Entertain! nfi;  this  view,  we  are  next  confronted  with  the  exrcu- 
trix'  pleas  of  four  and  ten  years'  prescription. 

Viewed  as  a  personal  action,  opponent's  demands  are  prescribed 
by  ten  years;  more  than  that  period  of  time  having  elapsed  since 
the  death  of  Catherine  Connolly  on  the  17th  March,  1866.  Revised 
Civil  Code,  3644. 

Opponent's  contention,  on  the  contrary,  is  that  Revised  Civil 
Code,  Art.  3548,  which  declares  that  **  all  actions  for  immovable 
property,  or  for  an  entire  estatCy  as  a  succession,  are  prescribed  by 
thirty  years j^^  mast  control.     Code  of  Practice,  12. 

Bat  we  do  not  regard  this  as  an  action  for  an  entire  estate.  The 
allegations  we  have  qaoted  from  the  petition  of  the  opponents  neg- 
ative that  idea  completely.  Had  it  been  an  action  for  the  recovery 
of  an  entire  estate  or  saccession,  opponents  would  have  commenced 
a  direct  against  the  party  in  possession,  and  have  made  suitable  and 
appropriate  averments. 

The  judge  a  quo  sustained  the  claim  of  the  opponents,  in  so  far  as 
they  allege  nullity  of  the  will  of  T.  W.  Bothick  affects  their  rights  as 
forced  heirs,  and  decreed  its  nullity  pro  ianto;  and  reserved  all  of 
their  rights  to  participate  in  the  settlement  of  their  deceased  father's 
succession. 

We  concur  with  our  learned  brother  of  the  lower  coart  in  his  dis- 
position of  all  questions  in  the  case,  except  that  of  prescription, 
which  he  appears  not  to  hare  considered.  As  that  plea  is  directed 
against  opponent's  claim  against  both  the  Connolly  and  Cunningham 
communities,  we  are  of  opinion  that  it  is  equally  good  as  to  the  lat- 
ter, as  it  was  dissolved  by  Ann  J.  Cunningham's  death  on  the  24th 
of  July,  1874. 

The  result  of  thus  ruling  is  to  restrict  opponent's  claim  to  the  last 
community,  which  is  now  in  course  of  settlement — reserving  what- 
ever recourse  they  may  have  against  the  real  estate  described  in 
the  hands  of  third  persons. 

It  is  therefore  ordered  and  decreed  that  the  demands  of  opponents 
be  restricted  to  the  last  or  third  Bothick  community,  and  that  as 
thus  amended  the  judgment  appealed  from  be  affirmed  at  the  costs 
of  opponents,  their  rights  being  reserved  to  make  claim,  if  any  they 
have,  to  the  real  estate  described  in  the  hands  of  third  persons. 

Rehearing  refused. 
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105  6141  Wheneyer  an  election  is  held  under  and  in  conformity  with  the  proylslons  of 
Act  76  of  1881,  relatlTe  to  the  granting  or  withholding  of' licenses  for  the  sale  of 
intoxicating  liquors,  the  majority  of  votes  oast  in  the  parish,  if  an  election  has 
been  held  for  a  whole  parish,  shall  be  against  granting  licenses  for  the  sale  of 
Intoxicating  liquors,  said  vote  or  decision  shall  govern  and  control  the  action 
of  any  ward,  incorporated  town,  or  city  within  the  limits  of  said  parish  as  fully 
and  completely  as  if  said  election  had  been  held  by  authority  of  said  ward, 
town  or  city.  * 

The  provisions  of  Act  76  of  1884,  In  terms,  repeal  the  provisions  of  the  statutes  of 
1871, 1873  and  1876,  which  grant  and  amend  the  charter  of  the  city  of  Monroe,  in 
the  parish  of  Ouachita,  in  so  far  as  they  confer  any  exclusive  authority  in  said 
city  over  the  sale  or  prohibition  of  the  sale  of  intoxicating  liquors. 

The  legislative  charter  of  a  municipal  corporation  being  a  special  act,  apart  from 
the  body  of  general  laws  of  the  State,  it  can  not  be  repealed  by  a  general  law 
of  the  State,  unless  that  intention  clearly  appears  f  om  the  terms  of  the  gen- 
eral act;  and  that  ttie  general  act  shall  repeal  the  special  law,  it  must  appear 
that  the  provisions  of  the  former  are  irreconcilably  Inconsistent  with  those  of 
the  latter. 

The  General  Assembly  is  the  sole  and  exclusive  Judge  of  the  time  and  manner 
in  which  the  police  power  shall  be  exerted,  and  its  action  must  be  liberally 
construed. 


\  PPEAL  from  the  Fifth  Judicial  District  Court,  Parish  of  Ouachita. 
Potts,  J. 


A 


Stuhha  <&  Russell  for  Plaintiffs,  Appellees. 


Thomas  O.  Benton  for  Defendants,  Appellants. 


JFred.  G.  Hudson  for  Intervenors,  Appellants. 


The  opinion  of  the  court  was  deliYered  by 

Watkins,  J.  This,  suit  has  for  object  to  enjoin  and  restrain  the 
city  of  Monroe,  situated  in  the  parish  of  Ouachita,  in  this  State, 
through  its  mayor,  the  secretary  and  treasurer,  and  the  collector  of 
licenses  and  taxes  as  well,  each  one,  and  all  of  them,  from  accept- 
injr  any  money,  or  acknowledging  the  tender  of  any  money,  or 
granting  any  receipt,  license,  permit,  or  authority  from,  or  to  any 
one,  to  exercise  the  calling  of  retailing  any  spirituous,  or  intoxicating 
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liqaors,  or  keeping  a  saloon,  or  drinking  hoase  in  the  parish  of 
Ouachita,  or  in  the  city  of  Monroe. 

It  ia  farther  to  restrain  said  officers,  severally,  from  doing  any  act 
tending  to  nullify  the  will  of  the  people,  as  expressed  at  a  certain 
election  that  was  held  on  the  21st  of  December,  1894. 

The  prayer  of  the  petitioners  is  to  that  effect,  and  the  parties 
enumerated  were  duly  cited  and  enjoined. 

The  acting  mayor,  in  the  absence  of  the  mayor,  and  the  assessor 
and  collector  of  city  taxes,  appeared  and  answered;  and,  quite  a 
number  of  private  individuals  intervene,  setting  up  a  right  adverse 
to  that  of  the  plaintiffs,  joining  the  defendants,  and  resisting  plaintiffs' 
demands. 

On  the  issues  thus  joined,  there  was  judgment  in  favor  of  the 
plaintiffs,  and  against  the  defendants  and  intervenors,  perpetuating 
the  injunction  and  restraining  the  aforesaid  officers  of  the  city  of 
Monroe,  and  the  City  Council  **  from  accepting  any  money,  or  ac- 
knowledging the  tender  of  any  money,  or  granting  any  receipt, 
license,  permit,  or  authority  from,  or  to  any  one,  to  exercise  the 
calling  of  retailing  spirituous  liquors,  or  keeping  a  saloon,  or  drink- 
ing house  in  the  parish  of  Ouachita,  or  in  the  city  of  Monroe,  as 
directed  by  the  election  held  in  the  parish  of  Ouachita,  on  the  2l8t 
of  December,  1894,"  etc.,  from  this  judgment  the  parties  defending 
and  intervening  appealed. 

From  the  foregoing  it  will  be  perceived  that  it  was  decided  at  a 
parochial  election,  held  in  the  parish  of  Ouachita,  on  the  21st  of 
December,  1894,  under  the  superintendence  of  the  parochial  author- 
ities, that  'Mocal  optiod"  should  prevail  throughout  the  parish,  and 
within  the  precincts  of  the  city  of  Monroe  as  well;  and  that  there- 
after no  receipt,  license,  permit  or  authority  should  be  granted  to 
any  one  within  the  limits  of  the  aforesaid  parish,  including  the  cicy 
of  Monroe,  authorizing  the  vending  or  sale,  by  retail,  of  any  spirit- 
uous liquors,  until  such  prohibition  should  be  recalled.  It  will  be 
further  perceived  that  the  aforesaid  authorities  of  the  city  of  Mon- 
roe denied  the  efficacy  of  said  parochial  election  in  so  far  as  the  city 
was  concerned,  and  insisted  upon  their  right  to  continue  to  grant 
such  license,  notwithstanding  such  election. 

The  intervenors  are  individuals  whose  business  will  be  prejudi- 
cially affected  by  said  election  if  the  decree  of  the  District  Court 
should  be  maintained,  and  the  injunction  continue  to  be  perpetuated 
in  respect  to  the  authorities  of  the  city  of  Monroe. 
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Having  premised  this  much,  it  will  now  be  necessary  for  ns  to  look 
into  the  pleadings  and  ascertain  the  exact  issues  which  were  raised 
and  decided  below,  and  which  are  determinable  by  our  decree. 

Making  this  examination  we  find  that  the  terms  of  the  judgment 
have  pretty  accurately  followed  the  allegations  of  the  petition, 
answer  and  intervention.  For  the  claim  of  the  plaintiffs  is  that  a 
large  number  of  the  citizens  and  electors  of  the  parish  of  Ouachita 
and  city  of  Monroe  presented  petitions  to  the  police  jury  of  the  for- 
mer, and  the  common  council  of  the  latter,  praying  for  the  submis- 
sion to  the  qualified  voters  of  the  city  and  parish,  respectively,  of 
the  question  as  to  whether  the  sale  of  intoxicating  liquors  should  be 
permitted  or  discontinued. 

That  the  City  Council  deferred  action  until  such  time  aa  the  police 
jury  should  act ;  and  the  police  jury  having  taken  action  and  or- 
dered an  election,  said  council  decided  not  to  take  any  action  what- 
ever. 

That  at  the  election  there  was  a  large  vote,  in  both  city  and  par- 
ish, and  a  decided  majority — aggregating  426  votes — of  the  votes 
cast  was  in  favor  of  prohibition;  and  of  this  majority  211  were  cast 
in  the  city  of  Monroe. 

That  the  police  jury  regularly  received,  compiled  and  promul- 
gated the  election  returns,  and  gave  due  notice  of  the  result  ascer- 
tained to  the  State  Auditor  and  the  sheriff  and  tax  collector  of  the 
parish. 

Ascertaining  it  to  be  the  purpose  of  the  city  authorities  to  issue 
licenses  for  the  fiscal  year  1895  to  retail  dealers  in  spirituous  liquors, 
in  spite  of  the  aforesaid  election  and  its  declared  result,  plaintiffs 
sought  and  obtained  an  injunction. 

The  defendants  in  their  answer  admit  the  election,  and  its  prima 
facie  result,  but  deny  that  the  right  of  the  city  to  issue  licenses  was 
thereby  put  at  issue,  decided,  or  in  any  manner  affected. 

They  aver  that  under  the  original  charter  of  the  city  of  Monroe,  of 
1871,  and  its  amendments,  the  City  Council  had,  and  still  has,  the 
exclusive  power  and  control  over  the  subject  of  taxes  and  licenses ,- 
and  of  the  management  and  control  of  barrooms,  drinking  houses 
and  saloons ;  and  that  in  respect  of  those  subjects  said  council  is  en- 
tirely ^'  independent  of  the  authority  of  the  parish  of  Ouachita." 

They  farther  specially  aver  'Hhat  their  chartered  rights  are  above 
and  beyond  the  control  of  the  Legislature  under  the  reAtrictions  of  the 
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Constitution  of  1879 ;  and  certainly  can  not  be  affected  by  any  action 
of  the  polige  jury  of  the  parish  of  Ouachita, " 

They  especially  deny  any  acquiescence  on  the  part  of  the  city 
council  of  Monroe,  in  said  election,  or  the  result  thereof;  and  they 
also  deny  that  a  majority  of  the  voters  of  the  city  voted  at  the  elec- 
tion ;  and  they  affirm  that  if  the  question  had  been  submitted  to  them 
directly,  in  their  opinion  a  majority  of  them  would  have  voted  against 
prohibition — the  inference  being  that  many  persons  who  were  op- 
posed to  prohibition  refrained  from  voting  on  the  ground  that  the 
city  would  not  be  affected  by  the  result  of  the  election. 

They  further  specially  deny  that  the  provisions  of  Act  76  of  1884, 
under  authority  of  which  the  election  was  held,  did,  in  terms,  or  was 
intended  to  have  any  application  to  the  city  of  Monroe ;  or  that  it 
did,  or  was  intended  to  amend,  modify,  alter,  or  change  any  of  the 
chartered  rights  of  the  city  of  Monroe. 

The  interveuors  set  out  in  their  petition,  substantially,  the  same 
defences  as  those  we  have  outlined  from  the  defendant's  answer. 

£ut  the  mayor  of  the  city  and  the  city  treasurer  took  a  different 
view  of  the  situation,  and,  in  a  separate  answer,  admit  the  facts  and 
allegations  of  the  plaintiffs'  petition,  and  declared  themselves  op- 
posed to  issuing  licenses  for  1895  to  liquor  dealers  in  the  city  of 
Monroe,  *' after  the  result  of  the  election  on  the  question  by  Ouachita 
parish,  including  said  city." 

They  further  aver  that  at  a  meeting  of  the  City  Council,  held 
on  the  13th  of  November,  1894,  the  question  of  holding  an  election 
and  of  temporarily  issuing  licenses  until  the  police  jury  should  act, 
was  considered ;  and  that  at  a  meeting  of  the  council,  subsequently 
held  on  the  19th  of  November,  1894,  a  resolution  was  adopted,  sub- 
stantially to  the  effect  that  the  police  jury  having  ordered  an  election 
throughout  the  parish,  it  was  unnecessary  for  the  city  to  do  so,  con- 
sequently no  election  was  ordered  by  the  City  Council. 

The  answer  then  avers  that  ^'  it  was  understood  that  the  election 
and  result  of  election  ordered  by  the  parish  would  he  binding- on  the 
city  of  Monroe.  That  the  election  ordered  by  the  police  jury  resulted 
adversely  to  the  issuance  of  licenses,  both  in  the  parish  of  Ouachita 
and  city  of  Monroe,  by  large  majorities  in  each.  Your  respondents, 
therefore,  regarding  the  election  ordered  by  the  police  jury,  and  the 
result  of  said  election,  as  including  and  binding  alike  the  city  of 
Monroe  (and  the  parish) ,  have  no  opposition  to  make  to  plaintiffs' 
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demand  on  the  question  presented.  They  therefore  pray  to  be 
finally  discharged,  and  for  general  relief. 

From  the  foregoing  analysis  of  the  pleadings,  the  leading  question 
for  determinatioo  seems  to  be  whether  the  city  of  Monroe  is  pro- 
tected by  its  charter  from  the  effect  of  the  parochial  election,  so 
that  the  City  Council  may  legally  continue  to  issue  licenses  to  retail- 
ers of  spirituous  liquors  within  the  city  limits,  just  as  it  had  done 
previous  to  said  election. 

Viewed  in  this  light,  all  questions  of  fact  appertaining  to  the  elec- 
tion, and  the  promulgation  of  its  result,  are  pretermitted  from  the 
discussion.  And,  in  this  situation,  the  estoppels  set  up  by  the  plain- 
tiffs are  of  no  consequence ;  for  if,  as  a  matter  of  law,  the  statute 
under  which  the  election  was  held  did  not  contemplate  a  repeal  pro 
tanto  of  the  charter  rights  of  the  city  contra,  the  act  of  any  one  or 
more  of  the  defendants  and  intervemors,  in  voting  at  said  election, 
could  not  validate  it  and  make  it  binding  on  the  city.  Indeed,  it 
may  well  be  doubted  that  the  City  Council  could,  by  its  silence  and 
inaction,  acquiesce  in  the  result  of  the  election,  and  accomplish  the 
divestiture  of  charter  rights  beyond  the  scope  of  legislative  man- 
date under  which  the  election  was  held. 

After  the  answer  of  the  mayor  and  the  treasurer  had  been  flled» 
the  plaintiffs  appeared,  by  way  of  exception,  to  the  effect  that  the 
interveners  had  no  right  of  action  remaining  in  themselves  because 
of  the  fact  that  the  mayor  had  joined  their  standard,  leaving  no  con- 
troversy between  them  and  the  city,  and  therefore  the  interrention 
ought  to  be  dismissed. 

This  is  not  correct  as  a  legal  proposition  for  the  reason  that,  after 
an  intervention  has  been  filed  in  a  pending  suit,  whether  joining  the 
defendant  or  opposing  both  parties,  the  interveners  acquire  the 
right  to  have  the  issues  they  present  judicially  determined,  notwith- 
standing the  plaintiffs'  petition  be  subsequently  dismissed,  or  the  de- 
fendants' answer  withdrawn.  For,  although  in  the  first  instance  an 
intervention  is  allowed  ex  gratiay  when  filed  it  is  not  within  the 
power  of  his  adversary,  by  pleading  or  withdrawal,  to  put  his  inter- 
vention out  of  coart.     Suberville  vs^  Adams,  ante,^  68. 

Addressing  our  attention  to  the  principal  question  in  the  case,  we 
will  examine  first  the  provisions  of  the  statute  under  which  the  elec- 
tion was  held,  and  ascertain  from  them  what  was  the  object  had  in 
view  by  the  Legislature  in  its  enactment,  and  by  an  examination  and 
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comparison  of  its  terms  determine  its  evident  import.  Act  76  of 
1884. 

The  title  of  this  act  is,  ''to  amend  and  re-enact  Sections  1211  and 
ADd  2778  of  the  Revised  Statutes,  relative  to  the  granting  or  with- 
holding licenses  for  the  sale  of  intoxicating  liquors." 

An  examination  and  comparison  of  those  two  sections  of  the  Re- 
vised Statutes  discloses  them  to  be  precisely  the  same,  the  former 
being  placed  under  the  title  of ''drinfctnp  houses,"  and  the  latter 
under  that  of  ^^ police  jury.^^ 

Referring  to  the  act  of  1884,  we  find  that  it  embodies  literally  the 
language  of  the  Revised  Statutes,  only  Interchanging ''ott^/ council 
of  the  city  of  New  Orleans"  for  **6oard  of  aldermen,  etc.;  "  but  it 
superadds  a  very  important  proviso. 

The  general  tenor  of  the  act  is,  that  the  police  juries  of  the  several 
parishes  of  the  State,  the  municipal  authorities  of  the  several  towns 
and  cities  thereof,  ''  shall  have  exclusive  power  to  make  such  rules 
and  regulations  for  the  sale,  or  prohibition  of  the  sale  of  intoxicating 
Uquors  as  they  may  deem  advisable ;  and  to  grant  or  withhold  licenses 
from  drinking  houses  and  shops  within  the  limits  of  any  city,  parish, 
ward  of  a  parish,  or  town,  as  a  majority  of  the  legal  voters  of  any 
city,  ward  of  a  parish,  or  town,  may  determine  by  ballot ;  and  the 
said  ballot  shall  be  taken  whenever  deemed  necessary  by  the  police 
juries  of  the  several  parishes,  the  municipal  authorities  of  the  several 
cities  or  towns,  and  the  City  Oouncil  of  the  city  of  New  Orleans;  pro- 
vided that  said  election  shall  not  be  held  more  than  once  a  year." 

Thus  far  the  act  follows  the  words  of  the  revised  statutes;  but  it 
thus  proceeds: 

* 'And  provided /urt^ier,  that  whenever,  at  an  election  held  under 
this  section,  the  majority  of  votes  cast  in  a  ward,  if  only  a  ward  elec- 
tion has  been  held,  or  the  majority  of  the  votes  cast  in  a  parish,  if 
an  election  has  been  held  for  a  whole  parish,  shall  be  against  grant- 
ing licenses  for  the  sale  of  intoxicating  liquors,  said  vote,  or  decision, 
shall  govern  or  control  the  action  of  any  ward,  incorporated  town  or 
ciCy  within  the  limits  of  said  ward  or  parish,  as  the  ca^se  may  be,  as  fully 
and  completely  as  if  said  election  had  been  held  by  authority  of  said 
town  or  city  J* 

The  foregoing  constitutes  the  entire  act,  except  its  date,  and  the 
signatures  of  the  Governor  and  Secretary. 

Oomment  on  its  meaning,  and  intended  import,  is  quite  unneces- 
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sary,  as  tbey  are  too  obvious  for  discossion.  They  are  exactly  appli- 
cable to  the  question  we  have  under  consideration.  Words  could 
not  be  plainer,  nor  those  of  greater  pertinency  could  not  have  been 
selected  by  the  framers  of  that  statute,  to  convey  the  legislative 
purpose  to  have  been,  to  furnish  the  people  of  a  parish,  ward,  city 
or  town,  with  plenary  power  over  the  sale,  or  prohibition  of  the  sale, 
of  intoxicating  liquors. 

The  language  of  the  statute,  in  terms,  declares  that  the  vote  or 
decision  of  the  parish,  shall  govern  and  control  the  action  of  any 
ward,  incorporated  town  or  city,  within  the  limits  of  any  parish,  as 
fully  and  completely  as  if  said  election  /lad  been  held  by  authority  of 
said  town  or  city. 

One  of  the  contentions  on  the  other  side  is,  that,  in  so  far  as  Act 
76  of  1884  purports  to  repeal,  or  amend,  either  the  original  charter 
of  the  city  of  Monroe  (Act  102  of  1871),  or  the  act  amendatory 
thereof  (Act  37  of  1873),  it  is  violative  of  the  prohibition  contained 
in  Art.  46  of  the  Constitution  of  1879,  which  declares  that  the  Legis- 
lature ''  shall  not  pass  any  local  or  special  law  *  *  *  amending 
or  renewing,  extending  or  explaining  the  charter"  of  any  corpora- 
tion.    Const.,  Art.  46. 

It  would  seem  to  be  a  complete  answer  to  that  objection  to  say 
that  the  act  drawn  in  question  here  is  neither  a  local  or  special  law, 
nor  does  it  purport  to  be.  It  purports  to  amend  two  sections  of  the 
Revised  Statutes  which  existed  prior  to  the  adoption  of  tho  Consti  - 
tution,  and  was  not  repealed  by  it.  It  was  saved  from  repeal  by  the 
terms  of  Art.  258  thereof. 

Another  contention  is,  that  Act  76  of  1884  contravenes  the  pro- 
visions of  Art.  47  of  the  Constitution,  which  is  couched  In  the  fol- 
lowing terms,  viz : 

''The  General  Assembly  shall  not  indirectly  enact  special  or  local 
laws  by  the  partial  repeal  of  a  general  law ;  but  laws  repealing  local 
or  special  laws  may  be  passed." 

Recurring  to  the  act  we  find  that  neither  the  title  nor  the  body  of 
the  act  purports  to  enact  a  ''special  or  local  law"  of  any  kind,  di- 
rectly or  indirectly.  The  local  or  special  laws  on  which  the  defend- 
ants and  interveners  place  reliance  are  those  of  1871, 1878  and  1876, 
granting  a  charter  to  the  city  of  Monroe  and  amending  it ;  and  the 
claim  of  the  plaintiffs  is,  that  Act  76  of  1884,  in  terms,  repeals  the 
provisions  of  said  three  prior  statutory  enactments,  in  so  far  as  they 
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confer  on  the  city  of  Monroe  any  exclusive  authority  over  the  sale,  or 
the  prohibition  of  the  sale,  of  intoxicating  liquors.  Consequently, 
the  Act  of  L884  does  not  come  within  the  reach  of  the  prohibition  of 
Art.  47;  on  the  contrary,  it  comes  directly  and  immediately  within 
the  scope  and  meaning  of  the  seco.id  clause  of  that  article,  viz. :  **  but 
laws  repealing  local  or  special  laws  may  be  passed." 

Another  contention  of  the  defendants  and  intervenors  is,  that  Act 
76  of  1884  is  io  conflict  with  the  provisions  of  Art.  284  of  the  Oon- 
stitntion,  which  declares  that  'Hhe  General  Assembly  shall  not  remit 
the  forfeiture  of  any  corporation  now  existing,  nor  renew,  alter  or 
amend  the  same,  nor  pass  any  general  or  special  laws  for  the  benefit 
of  such  corporation,  except  upon  the  condition  that  such  corporation 
shall  thereafter  hold  its  charter  subject  to  the  provisions  of  the  Con- 
stitution." 

The  words  italicized  by  us  are  those  referred  to  and  particularly 
relied  upon  by  defendants  and  intervenors. 

We  think  it  evident  that  the  framers  of  the  organic  law  exclu- 
sively directed  that  article  at  private  corporations;  for  to  what  other 
corporations  could  the  last  phrase  of  the  article  apply? 

It  must  have  been  intended  to  refer  to  that  provision  of  Article 
240  which  declares  that ''  the  term  corporation  as  used  in  this  consti- 
tution shall  be  constraed  to  include  all  joint  stock  companies  or 
associations  having  any  power  or  privileges  not  possessed  by  indi- 
viduals or  partnerships." 

If  this  were  not  so  the  provisions  of  Article  234  would  be  in  con- 
flict with  the  clause  of  Article  47,  which  declares  that  'Haws  repeal- 
ing local  or  special  laws  may  be  passed."  ' 

It  would  be  strange  indeed  if  the  framers  of  the  Constitution  had 
deliberately  taken  away  from  the  Legislature  the  power  of  amend- 
ing, revising  or  repealing,  in  toto,  the  charters  of  municipal  or  quasi 
political  corporations,  sharing  the  exercise  of  govern lUental  control 
and  authorized  to  levy,  collect  and  disburse  licenses  and  taxes,^^ 

The  different  articles  of  the  Constitution,  like  those  of  the  codes, 
must  be  so  construed,  if  practicable,  that  all  may  be  harmonious 
and  equally  enforced. 

In  confirmation  of  their  theory  that  Article  234   has   exclusive 

reference  to  municipal  and  other  political  corporations,  defendants 

and  intervenors'  counsel  refer  us  to  Act  110  of  1880,  which  makes 

Special  provision  for  altering,  changing  and  amending  the  charters 

40 
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of  towns  and  cities  in  the  State,  the  city  of  New  Orleans  excepted, 
Bnt,  giving  to  that  statute  the  greatest  latitude  and  significance,  it 
does  not  touch  the  question  under  discussion. 

Act  76  of  1874  purports  to  amend  two  sections  of  the  Revised 
Statutes;  and  plaintiffs'  contention  is  that  this  amendatory  enact- 
ment, in  terms,  repeals  the  provisions  of  the  several  statutory  char- 
ters of  the  city  of  Monroe,  in  so  far  as  they  purport  to  confer  upon 
that  municipality  exclusive  power  and  authority  over  the  sale  and 
prohibition  of  the  sale  of  intoxicating  liquors  within  its  limits.  Bat 
it  is  not  contended  that  it  is,  in  fact  or  in  effect,  an  amendment  of 
the  charter  of  the  city  of  Monroe.  Just  the  contrary;  that  it  is  a  gen- 
eral law  amendatory  of  two  sections  of-  the  Revised  Statutes,  con- 
taining provision^  which  have  the  effect  of  repealing  the  conflicting 
provisions  of  the  charter  of  the  city  of  Monroe. 

The  sense  of  Act  110  of  1880  is  that  the  charter  of  a  town  or  city 
may  be  changed  or  amended  by  and  through  the  instrumentality  of 
an  election. 

It  is  not  predicated  upon  Art.  284  of  the  Constitution,  and  does 
not  make  any  reference  to  it. 

It  is  perfectly  immaterial  what  construction  is  put  upon  it,  because 
Act  76  of  1884  is  a  later  enactment,  and  just  as  capable  of  repealing 
the  statute  of  1880  as  those  of  1871,  1878  and  1876. 

Another  contention  of  the  defendants  is,  that  while  not  denying 
that  under  the  police  power  of  the  State,  which  can  not  be  abridged^ 
the  Legislature  would  have  the  power  and  right  to  strike  from  the 
general  license  law  the  retailers  of  intoxicating  liquors,  and  that  a 
statute  to  that  effect  would  reach  and  control  every  municipality  in 
the  State,''  they  still  insist  ^*  that  do  long  as  the  said  general  license 
law  exists  as  it  is  *  *  *  the  Legislature  can  pass  no  law,  nor 
delegate  such  power  so  as  to  prevent  the  city  of  Monroe,  under  its 
charter,  from  issuing  licenses  to  retail  dealers  and  keepers  of  saloons 
as  aforesaid." 

It  is  difficult  for  us  to  appreciate  this  argument.  The  license  law 
is  a  general  statute,  which  is  operative  throughout  the  State;  so  is 
Act  76  of  1884. 

When  the  latter  is  put  in  operation  in  any  subdivision  of  the 
State,  through  the  means  of  an  election,  the  former  becomes  inoper^ 
alive  in  that  locality  ^  although  remaining  operative  in  other  portions  of 
the  Stnte, 
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The  suspension  of  the  license  law  may  be  discontinned  after  the 
lapse  of  twelve  months  by  the  question  being  again  submitted  to  the 
people,  and  the  declaration  of  a  different  result. 

The  special  contention  of  the  intervenors  is  that  the  original 
charter  and  its  several  amendments  created  a  special  taxing  district 
of  the  city  of  Monroe,  and  permitted  it  to  have  its  own  tax  collector 
and  assessor,  who  were  authorized  to  assess  and  collect  its  own 
licenses,  based  on  the  State  license  law. 

That  property  within  the  city  was  thereby  exempted  from  the 
payment  of  parochial  taxes,  and  its  citizens  were  relieved  from  the 
payment  of  parish  licenses.  And  their  conclusion,  drawn  from  that 
premise,  is  that  the  police  jury  of  the  parish  of  Ouachita  was  thereby 
deprived  of  all  authority  and  control  over  the  Oity  Council  of 
Monroe. 

Their  contention  is  further,  that  under  its  charter,  and  Sees.  1211 
and  2778  of  the  Revised  Statutes,  the  city  of  Monroe  had  the  un- 
questionable right  to  determine  for  itself,  whether  intoxicating 
liquors  should  be  sold  within  its  corporate  limits,  wholly  independent 
of  the  will  of  the  police  jury  of  the  parish  of  Ouachita,  and  that  the 
acts  of  1871,  1873  and  1876,  being  special  acts,  apart  from  the  gen- 
eral laws  of  the  State,  they  can  not  be  repealed  by  a  general  law  of 
the  State  unless  that  intention  clearly  appears  from  the  terms  of  the 
general  act. 

In  support  qf  that  proposition  counsel  for  intervenors  cite  quite  a 
number  of  authorities. 

On  this  subject  Mr.  Dillon  says  that  it  is  a  general  principle  that 
afQrmative  statutes  of  a  general  nature  do  not,  b/  implication, 
repeal  charters  and  special  statutes  enacted  for  the  benefit  of  par- 
ticular municipalities,  unless  this  intent  clearly  appears  from  the  act. 
The  test  is,  whether  the  general  and  special  statutes  can  stand 
together.     1  Dillon  on  Municipal  Corp.,  Sec.  87. 

Another  author  says:  <<  General  statutes  without  negative  words 
will  not  repeal  the  particular  provisions  of  a  former  one,  unless  the 
two  are  irreconcilably  inconsistent."  Sedgwick  on  Construction  of 
Statutes,  97. 

In  Bond  vs.  Hiestand,  20  An.  140,  our  predecessors  said:  *^The 
law  of  1859  is  a  special  statute  confirming  a  part  of  the  charter  of 
the  city  of  New  Orleans,  and  can  not  be  considered  as  repealed  unless 
expressly  or  by  conflicting  legislation  in  pari  materise.     *     *     *     A 
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particular  law  is  not  repealed  by  a  general  law  unless  they  -be  so 
repugnant  that  both  can  not  stand  together  under  any  circumstancea. 

''Prior,  will  not  be  repealed  by  subsequent  laws,  from  the  mere 
fact  that  they  differ. 

''A  repeal  will  be  implied,  only  when  the  last  statute  contains  pro- 
visions irreconcilable  with  those  of  prior  laws.  A  repeal  by  implica- 
tion is  not  favored  by  law." 

That  principle  of  statutory  construction  has  been  often  repeated  in 
in  more  recent  decisions,  and  notably  in  State  vs.  Labatut,  S9  An. 
614. 

Then  counsel  for  the  inter venors  formulate  the  following  argu- 
ment, viz. : 

''The  construction  given  the  Act  76  of  1884  by  the  plaintiffs' 
counsel  is  completely  destructive  of  the  autonomy  of  the  municipality 
of  the  city  of  Monroe,  and  the  logical  sequence  of  his  argument  is, 
that  by  apparently  inconsistent  terms  of  a  general  law  passed  by  the 
Legislature  for  the  State  at  large,  every  vestige  of  power  previously 
conferred  by  the  special  legislative  charter  of  the  city  of  Monroe 
may  be  repealed  by  implication,  and  in  like  manner  conferred  upon 
the  police  jury  of  the  parish  of  Ouachita.  If  his  contention  be  the 
true  interpretation,  such  a  consummation  is  not  difficult  to  imagine. 
By  the  same  logical  process,  were  the  Legislature  to  enact  general 
laws  applicable  to  the  State  at  large,  to  provide  a  revenue  for  the 
State  and  all  parishes,  towns  and  cities  therein,  such  an  act  or  acts 
by  implication  would  of  necessity  repeal  the  provisions  of  the  char- 
ter of  the  city  of  Monroe,  which  specially  exempt  all  the  property 
within  its  corporate  limits  from  the  payment  of  any  taxes  to  the 
parish  of  Ouachita,  and  all  persons,  firms  and  corporations  doing 
business  therein  from  the  payment  of  any  license  tax  to  said  parish. 
And  with  equal  force  the  same  may  be  said  of  the  powers  of  the  mu- 
nicipal authorities  to  provide,  regulate  and  control  the  police  of  said 
city,  maintain  order,  provide  for  the  public  health,  the  education  of 
its  youth,  and,  in  short,  divest  it  of  all  the  powers  with  which  it  has 
been  specially  delegated,  embodying  the  principles  of  local  self  - 
governmeat  and  the  direction  and  control  of  its  owa  domestic  con- 
cerns." 

We  do  not  consider  that  the  logical  sequence  of  the  argument  of 
plaintiffs'  counsel  is  that  Act  76  of  1884,  as  we  have  construed  its 
provisions,  "is  completely  destructive  of  the  autonomy  of  the  city 
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of  Monroe,"  nor  that  '*  every  vestige  of  power  and  authority  previ- 
ously conferred  "  on  the  city  has  been  taken  away  and  conferred 
upon  the  police  jnry. 

We  have  only  to  recall  the  language  of  the  proviso  of  the  Act  of 
1884  to  clearly  demonstrate  the  error  of  the  foregoing  supposition. 
It  is  as  follows:  *'If  the  majority  of  votes  cast  in  a  parish,  if 
an  election  has  been  held  for  a  whole  parish,  shall  be  against  grant- 
ing licenses  for  the  sale  of  intoxicating  liquors,  said  vote  or  decision 
shall  govern  and  control  the  action  of  any  ward,  incorporated  town  or 
city  vnthin  the  limits  of  said  vxird  or  parish,  as  the  case  may  be,  as 
fully  and  completely  as  if  said  election  had  been  held  by  the  authority  of 
said  town  or  city,^^ 

Under  the  terms  of  the  Revised  Statutes,  the  parochial  election 
did  not  dominate  the  sale  of  spirituous  liquors  within  a  town  or  city 
within  its  limits ;  but  the  purpose  of  the  proviso  of  1884  was  to  make 
it  govern  and  control  the  action  of  any  ward,  city  or  town  within 
the  parish. 

The  statute  made  no  other  alteration  in  the  autonomy  of  the  city 
of  Monroe.  In  all  other  respects  the  situation  prior  to  its  passage 
remained  unchanged. 

This  repealing  statute  did  not  deprive  the  city  of  Monroe  of  any 
of  her  charter  powers  or  rights.  It  placed  upon  a  parochial  elec- 
tion the  statutory  interpretation,  that  a  majority  of  the  voters  of 
the  parish  of  Ouachita  could  stop  the  sale  of  spirituous  liquors 
throughout  its  domain.  The  city  of  Monroe  will  be  deprived  of  the 
revenues  derived  from  retail  liquor  licenses,  but  of  no  other. 

Taking  a  comprehensive  view  of  the  question,  it  seems  to  us  quite 
apparent  that  it  comes  clearly  within  the  scope  of  legislative  power, 
unrestrained  by  any  provision  of  the  Constitution,  and  is  quite 
beyond  judicial  control.  That  there  is  a  direct  and  evident  conflict 
between  the  provisions  of  the  city  charter  and  the  Act  of  1884  is  full 
proof  that  the  two  are  **  irreconcilably  inconsistent,"  and  so  repugnant 
that  both  can  not  stand  together  under  any  circumstances:"  and 
hence  the  former  are  repealed  by  the  latter. 

This  case  does  not,  in  our  conception,  involve  in  any  manner  the 
liberties  or  immunities  of  citizens.  It  only  involves  the  constitu- 
tional power  of  the  Legislature  to  declare  that  the  vote  or  decision 
of  the  people  of  a  parish  shall  control  the  sale  of  spirituous  liquors  in 
a  town  within  its  limits. 
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And,  substantially,  the  only  reason  assigned  why  it  has  not  that 
power  is,  that  by  prior  statates  the  town  was,  for  all  political  par- 
poses,  made  free  and  independent  of  the  parish  in  that  respect. 

Recognizing  the  right  of  the  people  to  govern  and  control  the  sale 
of  intoxicating  liquors  within  any  given  subdivision  of  the  State,  we 
can  see  no  legal  reason  for  hampering  or  restraining  that  right.  The 
General  Assembly  is  the  sole  and  exclusive  judge  of  the  time  and 
manner  in  which  the  pe  lice  power  of  the  State  shall  be  exerted,  and 
its  action  n;ust  be  liberally  construed.  Stone  vs.  Mississippi,  101  U. 
S.  814;  Boston  Beer  Co.  vs.  Massachusetts,  97  U.  S.  25;  Slaughter- 
house cases,  16  Wallace,  36;  Pickles  vs.  Dry  Dock  Co.,  38  An.  412; 
Kidd  vs.  Pearson,  128  U.  S.  1;  Metropolitan  Board  vs.  Barrie,  34  N. 
Y. 662. 

The  case  of  Ginnochio  vs.  State,  18  S.  W.  Rep.  82,  is  also  applica- 
ble. Our  conclusion  is,  that  the  law  as  well  as  the  decision  of  the 
lower  court  is  in  favor  of  the  plaintiffs. 

Judgment  affirmed. 


No.  11,761. 
State  op  Louisiana  vs.  William  Watt  and  George  Watt. 

TUe  proof  disclosin^f  that  the  confession  of  an  accused  was  freely  and  voluntarily 
made,  it  Is  of  no  consequence  that  fire-arms  were,  at  the  time,  deposited  in  the 
room  where  the  parties  were,  though  not  exhibited  to  the  defendants,  they 
having  been  procured  for  a  purpose  altogether  different  from  that  of  the  in- 
timidation of  the  accused. 

Hypothetical  questions  put  to  white  Jurors,  sworn  on  their  voir  dire,  touching 
their  prejudices  against  people  of  thd  colored  race,  do  not  present  a  question 
this  court  can  decide,  although  there  is  evidence  annexed  to  the  bill;  the  trial 
Judge  having  assigned  no  reasons  for  his  overruling  defendants'  objection  to 
the  tendered  Jurors. 

APPEA.L  from  the  Fifth  Judicial  District  Court,  Parish  of  More- 
house.    Richardson,  J, 


M.  J,  Cunningham,  Attorney  General,  and  J.  P.  Madison,  District 
Atttomey,  for  Plaintiff,  Appellee: 

The  fact  that  a  juror  thinks  the  Caucasian  race  superior  to  the 
African  does  not  disqualify  him,  nor  does  the  fact  that  he  thinks 
that  on  account  of  superior  moral  and  intellectual  development. 
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the  former  as  a  class  are  more  likely  to  tell  the  truth  than  the 
latter,  as  a  class.  Soch  hypothetical  questions  are  confusing 
and  misleading  as  well  as  irrelevant,  and  are  discountenanced 
by  the  courts.  Before  such  a  question  could  possibly  be  perti- 
nent, it  must  be  shown  that  both  white  and  colored  witnesses 
testified  to  contrary  statements  of  fact.     46  An.  908. 


H.  Flood  MadUon  and  S.  T.  Baird  for  Defendants,  Appellants : 

Where  the  challenge  is  for  bi  s  or  opinion,  a  wide  range  of  questions 
is  permissible  to  show  the  state  of  the  juror's  mind  toward 
either  party.  Am.  and  Eog.  Ency  of  Law,  Vol.  12,  p.  869. 
Hence  it  was  error  for  the  trial  judge  to  rule  out  the  question 
propounded  to  juror,  sworn  on  his  voir  dire. 

Where  a  negro  is  on  trial  aud  a  proposed  white  juror  is  sworn  on 
his  voir  dire,  and  is  asked  '*Is  it  not  a  fact  as  a  general  thing 
you  would  give  greater  weight  to  the  testimony  oT  the  white 
witness  than  to  that  of  the  colored  witness,  their  testimony 
being  contradictory  and  on  material  points  in  the  case?"  and  he 
•  answers  ^^Itis;"  and  another  proposed  white  juror  sworn  on 
his  voir  di  e,  states  it  was  his  opinion  that  the  white  race  is  the 
most  truthful,  and  is  asked  *'  Is  it  not  a  fact  that  you  are  pre- 
disposed to  believe,  as  a  general  thing,  the  testimony  as  given 
in  by  white  men  in  preference  to  that  given  in  by  the  colored 
men?''  and  he  answers  '^Yes;  circumstances  though  would 
alter  cases,"  such  answers  to  such  questions  disclose  an  opinion, 
a  state  of  mind,  a  bias  or  prejudice  that  renders  said  jurors  in- 
competent; and  it  was  errcr  for  the  trial  judge  to  refuse  to  sus- 
tain a  challenge  to  said  jurors  for  cause. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  two  defendants  were  indicted  for  burglary  and 
larceny  in  two  separate  counts;  and,  having  been  convicted  of  petit 
larceny  alone,  they  have  appealed  from  a  sentence  to  two  years' 
imprisonment  in  the  penitentiary. 

In  the  brief  of  counsel  for  defendants  only  two  propositions  are 
argued:  (1)  the  admissibility  of  certain  confessions;  (2)  the 
declination  of  the  trial  judge  to  sustain  challenges  for  cause  to  cer- 
tain persons  tendered  as  jurors. 
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With  regard  to  the  admissibility  of  the  confessions,  evidence  was 
taken  pro  and  con,  and  it  is  found  in  the  record  appended  to  the 
defendants'  bill  of  exceptions  No.  3. 

That  bill  relates  that  the  defendants'  counsel  objected  to  the  intro- 
duction of  the  alleged  confessions  of  the  accused,  on  the  ground  that 
same  were  not  made  freely  and  voluntarily,  and  were  not  admissible 
in  evidence,  the  written  evidence  being  thereto  annexed  and  made 
a  part  thereof;  but  the  trial  judge  overruled  the  objection,  and  ad- 
mitted the  confessions  in  evidence  over  his  objection  and  exception. 

The  judge  assigns  no  reasons  for  his  ruling;  but  it  is  predicated, 
doubtless  on  his  appreciation  of  the  evidence,  that  it  failed  to  dis-  ' 
close  that  the  confessions  were  superinduced  by  threats,  show  of 
violence  or  duress. 

It  must  be  borne  in  mind  that  the  petit  larceny  charged  against  the 
defendants  on  the  indictment  is  that  of  feloniously  and  wilfully  tak- 
ing two  suits  of  clothes,  three  men's  hats  and  five  pairs  of  pants,  the 
goods  and  property  of  Charles  Weiss,  with  the  intent  to  appropriate 
the  same. 

It  appears  from  the  evidence  that  the  keepers  of  a  saloon  in  the 
small  town  of  Bonita  missed  some  money,  some  one  having  effected 
an  entrance  to  the  house  through  the  rear  door,  during  the  absence 
of  the  saloon-keeper  at  his  supper. 

Suspecting  a  small  boy,  John  Gibson,  who  was  engaged  in  cutting 
wood  near  by,  of  the  theft,  one  of  the  proprietors  set  on  foot  the  next 
day  an  investigation,  calling  to  his  assistance  one  of  the  merchants 
of  the  town,  apprising  him  of  his  suspicions. 

They  found  and  captured  John  Gibson,  and,  by  placing  a  rope 
around  his  neck,  extorted  from  him  the  statement  that  Jack  Harris 
and  George  Watt,  the  latter  being  one  of  the  indicted  defendants, 
had  stolen  the  money. 

It  being  Sunday,  these  proceedings  were  speedily  noised  abroad 
and  a  crowd  of  curiosity  seekers  assembled  at  the  saloon. 

At  the  suggestion  of  some  one  of  the  party,  a  messenger  was  dis- 
patched to  a  church  in  the  village  for  Watt  and  Harris  to  come  down 
to  the  saloon.  Those  parties  being  informed  of  the  objiBct  for  which 
their  presence  was  desired,  they  at  once  repaired  to  the  saloon  in 
company  with  their  escort. 
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On  arrivinfi;  at  the  saloon,  one  0.  W.  Montgomery  discovered  that 
George  Watt  was  wearing  a  hat  and  a  salt  of  clothes  which  had  heen 
burglarized  from  the  store  of  Charles  Weiss,  his  step -father,  about  two 
months  previously,  and  he  at  ouce  took  the  hat  off  his  head  and 
demanded  of  him  to  tell  him  where  he  had  obtained  it,  and  the  suit 
of  clothes  be  was  wearing. 

To  this  question  Watt  at  first  replied  that  he  purchased  them  from 
a  party  in  Arkansas,  to  which  Montgomery  replied:  *^  No,  yon  did 
not,  George;  they  came  from  the  old  man's  store." 

Immediately  Watt  replied  and  said:  '^That  is  right,  Mr.  Mont- 
gomery; and  if  you  will  go  to  the  church  and  get  William  Watt,  you 
will  find  another  suit  of  your  clothes  and  hat,"  at  the  same  time 
making  a  statement  as  to  the  way  they  gob  into  the  store  and  what 
they  had  taken  therefrom. 

Two  messengers  were  at  once  dispatched  for.,  William  Watt,  but 
they  did  not  inform  him  of  George  Watt's  statement,  only  telling 
him  of  Scott's  loss  of  money  from  his  saloon,  his  suspicion  of  the 
boy,  John  Gibson,  and  of  his  being  then  at  the  saloon,  confined  with 
a  rope  around  his  neck,  charged  with  the  theft  of  Scott's  money. 
Thereupon  William  Watt  went  into  the  church,  got  his  overcoat^ 
mounted  his  horse  and  rode  down  to  Scott's  saloon,  denying  alt 
knowledge  of  Scott's  lost  money. 

On  arriving  at  the  saloon  Montgomery  propounded  to  him  (Will- 
iam Watt)  the  same  interrogatories,  substantially,  that  he  had  pro- 
pounded to  George  Watt,  about  his  possession  of  a  hat  and  suit  of 
clothes  which  had  been  stolen  from  the  store  of  Charles  Weiss. 

To  this  question  he  replied  that  he  had  bought  them  in  Bastrop. 
He  was  then  informed  of  the  statement  George  Watt  had  made. 
William  Watt  then  requested  a  private  interview  with  Mr.  Mont- 
gomery, and  on  being  refused,  he  made  full  acknowledgment  and 
proposed  to  pay  him  fifty  dollars  to  quash  the  matter  and  let  it  drop. 

But  this  proposition  was  declined. 

When  William  Watt  was  first  informed  of  the  statement  George 
Watt  had  made,  the  former  at  once  said:  **  What  is  that,  George?" 
and  George  replied:  **Ye8,  that  is  right,  William.  They  caught  us 
with  the  clothes  on,  and  there  is  no  use  denying  it." 

These  facts  are  substantially  sworn  to  by  all  the  witnesses ;  those 
of  the  defendant  as  well  as  those  of  the  State. 
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The  conclasion  seems  clear  and  inevitable  that  these  confessions 
were  made,  because  the  defendants  were  in  the  possession  of  goods 
which  had  been  recently  stolen,  and  they  were  confronted  by  the 
owners  of  the  property. 

The  facts  which  are  pointed  to  and  relied  upon,  as  fornishing  proof 
of  the  confessions  having  been  extorted  through  fear,  threats,  vio- 
lence and  intimidation,  are  the  confinement  of  the  boy,  John  Gibson, 
just  before  the  confession  of  the  defendants  was  made,  and  that  fire- 
arms were  brought  to  the  saloon  about  that  time. 

Evidently,  the  confinement  of  and  charge  against  Gibson  had 
nothing  to  do  with  the  confessions  of  or  the  charges  against  the  two 
defendants.  They  are  not  being  prosecuted  for  burglarizing  Scott's 
store,  or  with  the  larceny  of  his  money.  Gibson  was  suspected  of 
that  crime,  and  for  that  reason  he  was  taken  in  charge.  He  was 
not  indicted  and  is  not  a  defendant  in  this  suit. 

The  charge  of  the  indictment  against  William  Watt  and  George 
Watt  is  the  burglary  of  the  storehouse  and  larceny  of  the  goods  of 
Charles  Weiss,  which  is  alleged  to  have  occurred  about  two  months 
prior  to  the  larceny  of  Scott's  money. 

The  two  transactions  are  altogether  distinct  and  different. 

We  gather  from  the  testimony  that,  owing  to  apprehension  felt  by 
the  parties  who  were  interested  in  the  matter,  the  guns  and  pistols 
were  brought  to  the  store  for  use,  in  case  the  emergency  subsequently 
arose,  rendering  it  necessary  to  defend  themselves  in  case  an  assault 
should  be  made  upon  them  by  parties  who  might  attempt  to  liber> 
ate  the  defendants  by  force. 

To  thus  provide  themselves  against  such  anticipated  attack  was, 
to  say  the  least,  perfectly  justifiable. 

Certain  it  is  that  these  fire-arms  were  not  employed  as  a  means  of 
Bxtorting  confessions  from  the  accused.  The  weight  of  the  testi- 
mony is  that  the  arms  were  procured  suhsegueiU  to  the  confession. 
And  it  stands  to  reason  that  this  hypothesis  is  true;  for,  had  the  de- 
fendants not  made  a  confession  there  would  have  been  no  charge 
against  them.  And  the  discovery  of  Weiss'  property  on  the  persona 
of  the  two  defendants  was  the  first  information  there  was  of  their 
complicity  in  that  transaction. 

On  this  question  the  judge  ruled  correctly. 
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Doring  the  progress  of  the  trial,  certain  persons — ^all  of  them  white 
men — haying  been  sworn  on  their  voir  dire^  were  interrogated,  and 
various  hypothetical  questions  were  by  the  defendants'  counsel  pro- 
pounded to  them  relating  to  their  feelings  and  opinions  in  respect  to 
the  black,  or  colored  race,  with  the  view  of  determining  from  their 
answers  whether  they  had  or  entertained  any  antipathy  toward 
people  of  the  black,  or  colored  race,  which  rendered  them,  or  either 
one  of  them,  incompetent  on  that  account  to  act  as  jurors — the  two 
defendants  being  black,  or  colored  people,  and  their  witnesses 
also. 

The  judge,  after  hearing  the  questions  and  answers  of  witnesses, 
overruled  the  defendants'  challenge  for  cause  and  directed  the 
jurors  to  be  sworn,  over  their  objection  and  exception,  and  they 
were  forced  to  accept  them,  their  peremptory  challenges  having 
been  at  the  time  exhausted. 

There  is  nothing  in  the  bill  of  exception  that  we  can  take  hold  of 
on  which  to  base  an  opinion.  The  answers  made  by  the  witnesses 
are  found  in  the  record  appended  to  the  defendants'  bill  of  excep- 
tions, but  they  fail  to  disclose  any  bias  or  prejudice  on  the  part  of 
those  interrogated.  If  the  jurors  were  in  any  way  prejudiced  against 
people  of  the  colored  race  to  such  an  extent  as  to  have  rendered 
them  incompetent,  such  prejudice  does  not  appear  from  the  bill  of 
•exceptions,  which  only  puts  hypothetical  questions,  not  appertaining 
to  the  guilt  or  innocence  of  the  accused,  thus  rendering  Id  impossible 
for  u»  to  see  our  way  to  deciding  whether  they  were  incompetent  or 
not.  * 

The  judge's  ruling  was  unquestionably  correct. 

As  the  remaining  bills  of  exception  are  not  discussed,  and  we  have 
not  been  placed  in  possession  of  the  grounds  which  are  relied  upon 
by  the  defendants  for  the  reversal  of  the  rulings  of  the  trial  judge, 
we  do  not  feel  called  upon  to  express  an  opinion  in  reference  to 
them. 

Judgment  affirmed. 
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No.  11,096. 
Mrs.  Martha  B.  Healby  vs.  Joseph  H.  Ashbey. 

The  fact  of  a  recordation  of  a  special  mortgage  executed  by  the  surviving  mem- 
ber of  the  community,  on  community  property,  to  secure  his  separate  debt, 
can  not  have  the  effect  of  preventing  the  sale  of  the  property,  to  satisfy  a  judg- 
ment against  the  community,  because  the  price  bid  for  It  is  not  sufficient  to 
pay  the  special  mortgage.  In  such  a  case  the  judgment  has  priority,  not  by 
the  fact  of  prior  recordation,  but  because  of  the  nature  of  the  debt. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


J.  Zach.  Spearing  for  Plaintiff,  Appellee. 


Ernest  T.  Florance  for  Intervenors,  Appellants. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  a  suit  to  enforce  the  sale  of  mort|?aged 
property  by  executory  process.  The  mortgage  securing  the  note 
sued  on  was  executed  the  20th  May,  1885.  The  history  of  the  debt 
and  mortgage  is,  that  the  defendant,  Joseph  H.  Ashbey,  the  father 
of  plaintiff,  opened  his  deceased  wife's  succession  in  1857.  There 
were  two  minor  children,  the  plaintiff  and  her  brother,  to  whom  the 
mortgage  of  20th  May,  1886,  was  given  for  the  sum  of  five  thousand 
six  hundred  and  five  dollars  and  eighteen  cents.  The  father,  as  the 
surviving  partner  in  community,  held  the  deceased  wife's  share 
in  usufruct.  This  share  was  adjudicated  to  him  for  its  inventoried 
price  on  the  recommendation  of  a  family  meeting.  The  judgment 
homologating  the  deliberations  of  the  family  meeting  also  liquidated 
the  amount  due  the  minor,  which  was  the  sum  secured  by  the  mort- 
gage of  the  20th  May,  1885.  The  judgment  was  signed  on  January 
23,  1858.  The  two  children  left  the  State,  and  on  arriving  at  ma- 
jority, on  21st  April,  1885,  brought  suit  in  the  United  States  Court 
agaicst  their  father  for  the  sum  which  had  been  liquidated,  as  due 
them,  by  the  judgment  of  January  23,  1858.  This  suit  was  not  prose- 
cuted to  a  judgment,  for  the  reason  that  the  father,  Joseph  H.  Ash- 
bey, executed  the  above  special  mortgage  to  secure  the  amount  due 
his  children.  The  executory  proceeding  was  enjoined  by  J.  T. 
Whitaker,  on  the  ground  that  he  was  the  legal  owner  in  possession 
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of  a  part  of  the  immovable  property  covered  by  the  special  mortgage 
of  plaintiil;  that  he  acquired  title  to  the  same  fr^m  Mary  J.  Ashbey, 
who  acquired  title  to  the  same  at  a  judicial  sale  provoked  in  the  case 
of  Mary  J.  Ashbey,  tutrix,  vs.  Jos.  H.  Ashbey,  for  the  sum  of  five 
thousand  four  hundred  and  thirty-seven  dollars  and  ninety- two 
cents,  with  interest,  which  debt  was  a  community  debt  of  the  com- 
munity between  Joseph  H.  Ashbey  and  his  second  wife. 

Prior  to  the  sale  to  him  by  Mrs.  Ashbey  and  the  children  who  could 
set  up  claim  to  said  property,  Whitaker  had  purchased  the  property 
at  tax  sale.  This  tax  sale  purchase  does  not  figure  in  the  case,  as  a 
tender  had  been  made,  within  the  legal  delays,  to  redeem  the  prop- 
erty, which  was  rejected  by  him.  Joseph  H.  Ashbey  owed  Mary  J. 
Ashbey,  as  tutrix  of  the  children  of  his  brother,  James  H.  Ashbey, 
the  above  amount,  for  which  judgment  was  rendered  in  her  favor. 
This  amount,  at  stated,  was  a  community  debt  against  the  second 
community,  and  it  is  so  admitted  by  plaintiff.  Execution  issued  on 
this  judgment,  and  all  the  property  of  Joseph  H.  Ashbey  was  seized 
and  sold,  and  purchased  by  Mrs.  Mary  J.  Ashbey  for  the  price  of 
three  thousand  six  hundred  and  eighty- five  dollars.  Shi,  as  adju- 
dicatee,  was  put  in  possessiou  of  the  property.  The  judgment  under 
which  she  purchased  was  signed  on  the  29th  of  May,  1885. 

The  mortgage  certificate  read  by  the  sheriff  on  the  day  of  sale  did 
not  include  in  its  recital  the  mortgage  of  20th  May,  1885.  Its  dis- 
appearance from  the  record  was  as  follows:  Mrs.  Mary  J.  Ashbey, 
as  tutrix,  brought  a  suit  to  annul  the  mortgage  of  20th  May,  1885, 
on  the  ground  that  the  mortgage  was  fraudulent,  and  intended  to 
give  preference  over  the  judgment  of  May  29,  1886,  in  her  favor. 
There  was  judgment  in  her  favor,  from  which  a  devolutive  appeal 
was  taken.  On  appeal  to  this  court  the  judgment  was  reversed. 
Ashbey  vs.  Ashbey,  39  An.  105. 

After  the  appeal  had  been  perfected  she  sued  out  a  rule  to  have 
the  mortgage  canceled,  and  there  was  judgment  in  her  favor.  The 
plaintiff  and  her  brother,  the  mortgage  creditors,  were  not  made 
parties  defendant  in  the  rule.  They  were  not  concluded  by  the 
judgment.     Ashbey  vs.  Ashbey,  41  An.  138. 

The  effect  of  the  reversal  of  the  judgment  appealed  from  was  to 
reinstate  the  mortgage  of  plaintiff.  Whitaker  and  Mrs.  Ashbey  were 
not  innocent  third  parties  who  could  be  protected  under  Art.  684, 
Code  of  Practice,  as  adjudicatees.     The  one  was  plaintiff  in  the  rule 
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and  the  other  the  attorney.  They  cansed  the  illegal  cancellation  of 
the  mortgage,  and  therefore  can  not  take  advantage  of  this  wrong- 
ful act. 

But  if  the  judgment  in  favor  of  Mrs.  Ashbey  as  tutrix  was  a  com- 
munity debt  existing  agains:  the  second  community,  it  matters  not 
whether  plaintifiT's  mortgage  was  on  record.  It  is  axiomatic  that  the 
surviving  member  of  the  community  can  not  encumber  community 
property  for  his  own  debts,  so  as  to  defeat  the  claims  of  community 
creditors.     Rawlins  vs.  Giddens,  46  An.  1136. 

Mrs.  Mary  J.  Ashbey  brought  a  suit  to  annul  the  mortgage  of  20th 
May,  1885,  on  the  ground  that  the  assailed  mortgage  was  frauda- 
lent,  and  intended  to  defeat  the  plaintiff  tutrix  from  recovering  the 
amount  due  her  minor  child  in  her  judgment  against  Jos.  H.  Ashbey, 
who  owed  nothing  to  Louis  and  Martha  Ashbey,  the  mortgagees,  and 
who  at  the  date  of  the  mortgage  was  hopelessly  insolvent.  The  prayer 
of  the  petition  was  for  the  nullity  of  the  mortgage,  so  far  as  it  related 
to  the  right  of  the  complaining  creditor,  and  to  subject  the  property 
to  the  ranking  judicial  mortgage  of  the  minor,  who  was  the  real  and 
only  plaintiff  in  the  suit. 

The  defence  was  a  general  denial,  and  the  plea  of  prescription  of 
one  year  under  Art.  1987,  Civil  Code. 

There  was  judgment  in  the  lower  court  for  the  tutrix,  but  on  appeal 
to  this  court  the  judgment  was  reversed  and  the  action  was  dis- 
missed. 

Mrs.  Mary  J.  Ashbey,  and  her  children  of  age  and  emancipated,  i 

and  her  grandchild,  duly  represented,  intervened  by  third  opposi-  | 
tion,  as  owners  of  part  of  the  property  sought  to  be  subjected  to  the 

mortgage.     These  attacks  on  the  executory  proceedings  are,  in  sub-  I 

stance,  identical  with  those  of  Whitaker,  and  the  issues  presented  by  j 
the  opposition  are  the  same. 

The  sole  question  therefore  presented  is  whether  this  judgment  is 
res  judicata  as  to  the  parties  here. 

There  was  judgment  below  for  the  plaintiff,  reserving  to  the 
plaintiff  in  injunction  certain  rights  in  future  litigation,  and  the  res- 
tituUon  of  the  price  paid  for  the  property  by  Whitaker,  and  the  col- 
lection of  attorney's  fees,  forming  part  of  the  price  given  by  him 
for  the  property. 
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Res  Judicata. 

The  mortgage  of  20th  May,  1^85,  was  anterior  to  the  j ad icial  mort- 
gage of  Mrs.  Mary  J.  Ashbey,  tntrix,  by  virtue  of  which  the  prop- 
erty of  Jos.  H.  Ashbey  was  sold,  and  Mrs.  Mary  J.  Ashboy  became 
the  adjudicatee. 

Hence  it  became  necessary  in  her  opinion  to  have  said  prior  mort- 
gage canceled,  in  order  to  give  fall  eflPect  to  her  judgment  on  the 
property  embraced  in  the  mortgage  of  20th  May,  1885.  Therefore 
she  brought  suit  against  Joseph  Ashbey  to  annul  said  mortgage,  be- 
cause it  was  intended  to  defeat  her  judicial  mortgage  as  tutrix.  The 
action  was  revocatory  in  character.  See  Ashbey  vs.  Ashbey,  41  An. 
102. 

The  issues  in  that  suit  were  the  fact  of  the  validity  of  the  debt 
due  by  Jos.  H.  Ashbey  to  his  children  by  the  first  marriage,  and 
whether  the  mortgage  securing  it  was  executed  and  placed  on  record 
to  defeat  the  judicial  mortgage  of  Mary  J.  Ashbey,  tutrix,  and  pre- 
scription of  one  year  to  the  action.  There  was  judgment  against 
the  tutrix,  the  court  holding  that  the  debt  due  by  Jos.  Ashbey  to  his 
children  was  a  just  debt ;  that  the  mortgage  was  not  executed  and 
placed  on  record  to  defeat  the  judicial  mortgage,  and  that  the  pre- 
scription of  one  year  barred  the  revocatory  action  instituted  by  the 
plaintiff  tutrix. 

The  issue  presented  here  was  not  before  the  court  in  that  case  or 
involved  in  that  litigation.  Both  debts  are  recognized  as  just  debts; 
both  are  of  record  as  mortgages  against  the  property  soaght  to  be 
subjected  to  sale  under  the  mortgage  of  20th  May,  1885. 
Therefore,  the  question  here  is,  can  a  debt,  originating  before  the 
community  exists,  be  secured  by  mortgage  by  one  of  the  spouses  for 
bis  separate  debt  on  community  property,  and  thus  defeat  com- 
munity creditors?  In  the  case  of  Ashbey  vs.  Ashbey  the  two  mort- 
gages as  they  stood  on  the  records,  with  an  attack  against  the  prior 
one  as  having  been  fraudulently  placed  there  for  the  purpose  of  de- 
feating the  junior  one,  were  before  the  court.  The  validity  of  the 
one  and  its  proper  inscription  were  determined.  The  operation  of 
the  mortgages  on  the  property  covered  by  both  was  not  a  question 
at  issue.     In  the  instant  case  it  is. 

The  mortgage  of  plaintiff  may  be  and  is  unquestionably  legal  and 
binding  upon  the  property,  but  its  prior  inscription  can  not  defeat 
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the  community  creditor.  Ashbey  could  have  no  interest  in  the  com- 
munity property  which  he  could  mortgage  for  his  individual  debt 
unMl  after  the  satisfaction  of  the  claims  of  the  community  credit  rs. 
PlaintiflP's  mortgage  could  only  have  effect  upon  the  individual  prop- 
erty of  Joseph  H.  Ashbey,  or  upon  his  share  of  the  community 
property  after  the  settlement  and  payment  of  community  debts. 
The  mortgage  of  plaintiff  being  on  record,  could  not,  therefore, 
have  the  effect  of  making  the  property  bring  at  the  sale  the  amount 
of  this  prior  mortgage.  Its  absence  from  the  certificate  of  mortgage 
could  not,  therefore,  interfere  with  the  enforcement  of  the  judicial 
mortgage  or  sale  under  the  judgment  for  the  community  debt. 

In  plaintiff's  mortgage  there  is  one  piece  of  property  described  as 
being  in  the  Fifth  District  of  this  city,  being  one -half  of  lot  seven  of 
square  No.  13,  thirty  feet  front  on  Jackson  street  by  one  hundred 
and  eighty  feet  in  depth,  acquired  by  Jos.  H.  Ashbey  from  E.  T. 
Riley  on  4th  October,  1861.  The  interveners  and  third  opponents,  by 
virtue  of  the  judicial  sale,  heretofore  referred  to,  claim  this  prop- 
erty and  resist  its  sale  under  plaintiff's  mortgage.  It  does  not 
belong  to  the  second  community.  The  intervenocs  and  third  oppon- 
ents can  not  resist  the  sale  of  this  property.  They  can  only  exercise 
their  rights  upon  the  proceeds  of  sale  in  case  there  is  an  excess  after 
satisfying  the  mortgage  of  20th  May,  1886. 

This  property  being  the  separate  property  of  Jos.  H.  Ashbey,  the 
surviving  member  of  the  community,  he  had  the  undoubted  right  to 
place  a  special  mortgage  upon  it. 

The  debt  for  which  the  mortgage  was  executed,  we  learn  from 
Ashbey  vs.  Ashbey,  41  An.  102,  grew  out  of  the  usufruct  of  the 
property  of  the  first  community,  in  which  the  minors  had  an  un- 
divided interest.  We  also  learn  from  that  case  that  on  the  dissolu- 
tion of  the  first  community  the  minor's  interest  (that  of  plaintiff's 
and  her  brother)  was  adjudicated  to  the  father,  Jos.  H.  Ashbey,  for 
the  sum  of  five  thousand  six  hundred  and  five  dollars  and  eighteen 
cents,  and  that  the  mortgage  securing  this  amount  of  20th  May, 
1885,  was  but  a  "  repetition  "  of  the  judgment  of  January  23, 1868,  by 
which  their  claim  against  their  father  was  determined  and  fixed. 

The  adjudication  to  the  tutor  carried  with  it  a  special  mortgage  on 
the  property  held  in  common  by  the  minors  and  the  tutor.  C  C.  343. 

In  pursuance  of  the  adjudication  made  under  the  Art.  343,  CO., 
a  special  mortgage  may  be  given  by  the  tutor  on  other  immovable 
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property  which  shall  annal  the  Bpedal  mortgage  arising  from  the 
adjudication.     Art.  344,  0.  C.  (7). 

It  does  not  appear  that  a  special  mortgage  was  given  by  the  tator. 
Job.  H.  Ashbey,  to  secure  the  amount  of  his  indebtedness  to  his  minor 
children  after  the  adjudication  was  made  to  him.  The  special  mort- 
gage then,  placed  upon  his  separate  property,  was  the  first  attempt 
to  do  that  which  he  should  have  done  at  an  earlier  day.  Under  these 
facts  the  mortgage  executed  on  the  separate  property  is  superior  in 
equity,  and  is  prior  in  recordation  to  that  of  the  detainers  of  the 
property,  the  intervenors. 

The  other  two  pieces  of  property  described  in  plaintiff's  petition 
and  mortgage  attached  to  it  were  acquired  during  the  second  com- 
munity, and  were  subject  to  the  payment  of  the  judgment  against 
the  community.  One  of  these  pieces  of  property  was  bought  in  the 
name  of  the  wife,  bat  it  is  described  as  community  property  by  the 
mortgagor,  Jos.  H.  Ashbey.  Having  been  acquired  by  purchase  by 
the  wife  during  the  existence  of  the  community,  it  is  presumed  to 
be  community  property.  It  was  sold  as  community  property  under 
the  judgment  in  favor  of  Mrs.  Mary  J.  Ashbey,  tutrix,  in  the  suit  of 
Mary  J.  Ashbey,  tutrix,  vs.  Jos.  H.  Ashbey,  41  An.  102.  These  last 
described  pieces  of  property  were  sold  by  Mrs.  Mary  J.  Ashbey,  to 
whom  they  were  adjudicated  by  the  plaintiff  in  injanction. 

The  plaintiff  in  the  executory  proceedings  could  have  only  asserted 
her  mortgage  rights  on  the  proceeds  of  the  sale  of  the  two  pieces  of 
property,  which  were  legally  adjudicated  to  Mrs.  Mary  J.  Ashbey. 
There  was  no  surplus,  and,  of  course,  there  was  nothing  left  of  the 
property  upon  which  her  mortgage  rights  could  be  asserted.  The 
origin  and  nature  of  the  debt  secured  by  the  judgment  gave,  it  a 
preference  over  plaintiff's  mortgage. 

The  judgment  under  which  the  property  first  debcribed  in  the  act 
of  mortgage  was  adjudicated  to  Mrs.  Mary  J.  Ashbey  must  be  post- 
poned in  its  effect  upon  said  property  to  the  special  mortgage  of 
plaintiff  for  the  reasons  stated.  The  rights  of  the  parties  contesting 
said  judgment  to  claim  the  surplus  over  and  above  the  special  mort- 
gage of  May  20,  1885,  will  be  reserved. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 

be  amended  so  as  to  affirm  the  judgment  against  the  intervenors  and 

third  opponents,  and  restricting  the  reservation  of  their  rights  to 

assert  their  claims  upon  the. proceeds  of  the  sale  of  the  property  de- 

41 
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ecribed  in  their  petibion  of  intervention  as  stated  in  the  opinion, 
affirming  the  judgment  in  favor  of  the  plaintiff  and  restricting  the 
operation  of  the  mortgage  upon  the  first  piece  of  property  deacribed 
in  plaintiff's  petition  and  the  act  of  mortgage  annexed  to  the  aame. 
And  reversing  that  part  of  the  judgment  dissolving  the  injonction  of 
the  plaintiff  therein,  John  T.  Whitaker,  which  is  perpetuated  by  this 
decree;  the  intervenors  to  pay  costs  of  intervention  and  the  plain- 
tiff to  pay  the  costs  of  the  injunction,  including  costs  of  appeal  re- 
lating to  same. 

Rehearing  refused. 


No.  11,762. 
State  of  Louisiana  vs.  Albbrt  Henderson  et  als. 

Act  121  of  1871  doe3  not  repeal  Sec.  812,  R.  8.  Hence,  when  thejud^e  sentenoes  the 
defendant,  convicted  of  petty  larceny,  to  hard  labor  for  one  year,  the  sentence 
is  supported  by  Sec.  812,  B.  8. 

A  PPEAL  from  the  Fifth  Judicial  District  Court,  Parish  of  More- 
-**     house.     Richardson,  J. 


M.  J,  Cunninghaniy  Attorney  General,   and   J,  P.  Madison,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


;Si.  T,  Baird  for  Henry  Henderson,  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  Albert  Henderson  was  convicted  under  Act  124  of 
1874,  and  Sec.  812,  R.  S. 

He  was  sentenced  to  twelve  months  at  hard  labor  in  the  peniten- 
tiary. He  appealed.  His  defence  is  that  the  words  <*  hard  labor  " 
are  not  found  in  the  part  of  the  Act  No.  124  of  1874  relating  to  petty 
larceny. 

The  act  divides  larceny  into  grand  and  petty  larceny.  It  pre- 
scribes the  punishment  for  the  latter  offence  '<  with  imprisonment  in 
any  parish  prison,  or  in  the  penitentiary,  at  the  discretion  of  the 
court,  for  not  more  than  two  years.'* 
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The  Act  124  of  1874  does  not  repeal  Sec.  812,  R.  S. ;  State  vs.  Oar- 
odine,  28  An.  24. 

Section  812  says:  *' Whoever  shall  be  ^Ity  of  larceny  shall  be 
imprisoned  at  hard  labor,  or  other mse,  not  exceeding  two  years." 

Judgment  affirmed. 


No.   11,736. 

SucoBssiON  OF  Pierre  Lanaux. 

Opposition  op  Hibbrnia  National  Bank. 

The  holder  of  pledged  stock  ander  a  contract  to  sell  the  same  either  at  public  or 
private  sale,  on  defaaU  of  the  payment  of  the  note  for  which  the  stock  Is 
pledged,  who,  by  judicial  proceedings,  compel-  the  transfer  of  the  stock  to 
himsplf.  and  who  afterward  received  dividends  on  the  shares,  sells  a  part  of 
the  same,  and  does  not  credit  the  debtor  with  the  proceeds;  who  votes  for  a 
reduction  of  capital  stock  in  the  corporation  issuing  the  shares,  and  receives 
a  new  certificate  of  stock  on  surrendering  the  old  one,  will  be  deemed,  in  the 
absence  of  complaint  of  the  debtor,  as  having  acquired  the  stock  as  owner, 
under  the  power  to  sell  as  stipulated  in  the  contract  of  pledge.  The  primary 
debt  should  be  credited  with  the  market  value  of  the  shares,  placed  nponthem 
by  the  creditor,  when  he  Appropriated  them. 

A  PPEAIi  from  the  Civil  District  Gonrt  for  the  Parish  of  Orleans. 
-^     Kingy  J. 


Charles  F,  Claiborne  for  Snccession,  Appellee. 


Gilmore  &  Baldwin  for  Opponent,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

MgEnery,  J.  The  executor  of  the  deceased  Pierre  Lanaux  filed 
a  second  tableau  for  the  distribution  of  the  funds  in  his  hands,  and 
placed  on  the  tableau  the  opponent  as  creditor  for  the  sum  of  two 
thousand  two  hundred  and  thirty -eight  dollars  and  twenty  cents. 

The  account  was  opposed  by  the  bank,  alleging  that  it  was  a  cred- 
itor for  the  sum  of  thirteen  thousand  nine  hundred  and  five  dollars 
and  fifty -five  cents,  with  eight  per  cent,  interest  from  May  31,  1894. 
The  basis  of  this  demand  is  thus  alleged  in  the  opposition:  That 
the  bank  ^Ms  a  creditor  of  the  above  entitled  and  numbered  succes- 
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sion  in  the  full  sum  of  thirteen  thousand  nine  hundred  and  five  dol- 
lars and  fifty -five  cents,  being  the  amount  of  balance  due  this 
opponent  on  a  certain  promissory  note  by  the  late  Pierre  Lanaoz, 
through  his  agent  and  attorney  in  fact,  George  de  Jaham,  for  the 
sum  of  twenty-five  thousand  dollars,  dated  July  22,  1892,  and  pay- 
able to  the  order  of  the  opponent  on  1st  February,  1893,  of  which 
said  promissory  note  this  opponent  is  holder  and  owner,  and  on 
which  said  promissory  note  a  payment  of  thirteen  thousand  nine 
hundred  and  five  dollars  and  fifty-five  cents,  together  with  all  inter- 
est, up  to  81st  May,  1894,  was  paid  on  3 1st  May,  1894;  there  being 
also  due  this  opponent  eight  per  cent,  per  annum  interest  on  said 
balance  from  said  81st  May,  1894,  until  said  balance  shall  be  paid,  all 
of  which  balance  and  interest  remains  wholly  due  and  owing  tjiis 
opponent,  as  will  more  fully  and  at  large  appear  from  said  promis- 
sory note.'* 

A  statement  of  the  facts  is  sufficient  to  show  the  correctness  of 
the  judgment  in  dismissing  the  opposition. 

Pierre  Lanaux  made  his  promissory  note  payable  to  the  order  of 
the  Hibernia  National  Bank,  on  22d  July,  1892.  The  bank 
discounted  this  note.  To  secure  the  full  and  punctual  payment  of 
the  note,  Lanaux  pledged  and  delivered  to  the  bank  one  hundred 
and  sixty -six  shares  of  the  State  National  Bank. 

The  contract  of  pledge  appointed  the  president  or  cashier  of  the 
bank  the  agent  of  the  pledgor,  jointly  or  severally,  and  without  re- 
course to  legal  proceedings,  to  dispose  of  the  shares  for  cash,  either 
at  public  or  private  sale,  as  they  may  deem  advisabje,  and  to  apply 
and  appropriate  the  proceeds  of  the  sale  of  the  pledged  shares  to 
the  payment  of  the  note  and  accrued  interest,  and  all  costs  and 
charges  attending  the  sale.  The  contract  of  pledge  contains  the 
stipulation  that  in  the  event  of  the  non-payment  of  the  note  at 
maturity,  or  the  failure  to  renew  the  same,  the  above-mentioned 
officers  of  the  bank  were  authorized  to  dispose  of  the  shares.  After 
the  maturity  of  the  note,  the  bank,  through  its  proper  officer, 
designated  in  the  contract,  sold  these  shares  at  one  hundred  and 
forty  dollars  per  share.  The  State  National  Bank  refused  to  transfer 
the  shares  to  the  Hibernia  National  Bank,  and  the  latter  bank  pro- 
ceeded by  mandamuB  against  the  former  to  compel  it  to  transfer  the 
shares  to  it  on  its  books. 

In  the  petition  for  the  mandamus  it  is  averred  that  the  Hibernia 
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National  Bank  has  duly  sold  said  stock  at  the  market  price,  namely, 
one  hundred  and  forty  dollars  per  share;  that  the  State  National 
Bank  refused  to  transfer  said  stock  on  its  books  from  Pierre  Lananz 
to  the  purchaser.  The  mandamvs  was  made  peremptory  and  the 
stock  transferred  as  prayed  for.  The  Hibernia  National  Bank,  after 
the  transfer,  received  a  dividend  on  Jaly  6, 181^3,  of  six  hundred  and 
sixty -four  dollars  as  holder  of  the  one  hundred  and  sixty-six  shares. 

The  stockholders  of  the  State  National  Bank  voted  for  a  reduction 
of  capital  stock.  The  Hibernia  National  Bank  voted  for  this  reduc- 
tion, and  received  a  new  certificate  for  one  hundred  and  ten  shares, 
and  thirteen  dollars  and  sixty  cents  in  money,  on  the  surrender  of 
the  old  certificate  of  shares. 

On  May  31,  1894,  the  president  of  the  Hibernia  National  Bank 
furnished  a  statement  to  the  executor  of  Lanaux,  showing^  a  credit 
on  the  note  of  the  proceeds  of  the  sale  of  the  one  hundred  and 
sixty-six  shares  at  one  hundred  and  forty  dollars  per  share,  leaving 
a  balance  due  of  two  thousand  two  hundred  and  seventy- six  dol- 
lars and  sixty- seven  cents. 

In  this  statement  and  the  item  on  the  account  there  is  a  difference 
of  nine  hundred  and  forty -eight  dollars  and  forty -seven  cents  which 
is  accounted  for  by  a  payment  made  to  the  bank  on  the  first  account. 

The  judgment  in  the  mandamuB  proceedings,  on  the  allegations  of 
the  bank,  which  for  all  practical  purposes  made  itself  owner,  at  the 
market  value,  of  the  stock,  we  think  irrevocably  vested  the  bank 
with  ownership  of  said  stock.  The  transfer  of  the  stock  to  the  Hiber- 
nia National  Bank  was  absolute  and  unconditional,  and  there  was  no 
averment  in  the  petition  that  the  transfer  was  to  be  made  for  the 
convenience  of  the  bank,  to  transfer  the  stock  to  any  other  purchaser. 

Under  the  contract  of  pledge  such  a  proceeding  was  unnecessary 
to  authorize  the  Hibernia  National  Bank  to  sell  the  shares.  The 
bank  treated  the  stock  as  its  own,  received  dividends  on  it,  voted 
for  reduction  of  the  stock  of  the  State  National  Bank,  and  received 
a  new  certificate  for  the  old  one,  and  a  cash  payment  for  difference 
in  value. 

The  succession  of  Lanaux  is  not  complaining  that  the  bank  appro- 
priated the  shares.  It  has  accepted  its  construction  of  the  contract 
and  the  disposition  of  the  shares,  and  holds  the  bank  to  the  conse** 
quences  of  its  own  acts. 

We  see  no  reason  to  disturb  the  judgment.  It  is  therefore  af- 
firmed. 
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No.  11,726. 
State  of  Louisiana  vs.  Ohablbs  Mabshall. 

The  ordinance  of  the  city  was  directed  against  a  railroad  company. 

Affidavit  Tor  the  alleged  ylolation  of  its  terms  was  made  against  the  general  super- 
intendent of  the  road. 

Thejadgment  of  the  lower  court  was  pronounced  against  him  personally,  con- 
demning him  to  pay  a  fine,  or  to  be  imprisoned. 

The  penalty  is  not  within  the  jurisdiction  of  this  court,  save  when  the  legality  or 
unconstitutionality  of  the  law  is  at  Issue. 

The  question  is  not  as  to  the  unconstitutionality  or  illegality  of  the  fine  Imposed, 
but  as  to  whether  the  defendant  can  be  punished  under  the  ordinance. 

The  ordinance  may  be  in  all  respects  legal,  and  yet  not  apply  to  the  defendant 
personally. 

The  question  Involved  is  one  of  fact  not  within  the  appellate  jurisdiction  of  this 
court. 

APPEAL  from  the  Sixth  Recorder's  Court  of  the  City  of  New 
Orleans.     Cain,  J, 


E,  A.  O^ Sullivan,  City  Attorney,  for  Plaintiff,  Appellee. 


Denegre  cfe  Denegre  for  Defendant,  Appellant. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  appeal  was  taken  from  a  judgment  rendered  by 
the  Sixth  Recorder's  Court,  imposing  a  fine  of  twenty- five  dollars  or 
thirty  days'  imprisonment  upon  the  defendant,  Marshall. 

The  ordinance  under  which,  we  infer,  the  recorder  acted,  is  num- 
bered 9820,  Council  Series,  and  sets  forth  that  for  the  better  protec- 
tion of  life  and  property  the  Louisville  &  Nashville  Railroad  Com- 
pany are  ordered  to  erect  gates  at  certain  designated  intersections 
of  streets,  within  thirty  days  after  the  passage  of  the  ordinance, 
under  the  penalty  for  non-compliance  corresponding  with  the  fine 
imposed. 

The  affidavit  was  made  against  Charles  Marshall,  superintendent 
of  the  Louisville  &  Nashville  Railroad  Company,  charging  him  with 
the  unlawful  and  malicious  violation  of  the  ordinance. 

The  defendant  pleaded  that  his  arrest  was  illegal  and  unconstitu- 
tional, there  being  no  law  authorizing  the  arrest  and  the  fine. 
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The  judgment  was  not  rendered  against  the  railroad  company,  bat 
solely  against  Charles  Marshall. 

The  contention  of  the  defendant  is:  The  ordinance  does  not  pro- 
vide that  the  general  superintendent  of  the  Louisville  &  Nashville 
Railroad  Company  shall  be  liable  for  the  failure  of  the  railroad  com- 
pany to  comply  with  the  terms  of  the  ordinance,  and  that  the  de- 
fendant is  not  punishable  for  the  failure  of  a  railroad  company  to 
comply  with  the  terms  of  the  ordinance. 

In  short,  that  an  attempt  is  made  to  impose  a  fine  upon  a  defend- 
ant against  whom  the  ordinance  does  not  apply. 

A  similar  question  was  considered  and  decided  in  State  vs.  Cour- 
cier,  46  An.  910,  and  this  court  held:  that  the  complaint  of  the  de- 
fendant was  not  that  the  ordinance  is  illegal  and  unconstitutional,  but 
that  the  recorder  has  made  the  ordinance  apply  to  a  case  outside  of 
the  terms  thereof  and  not  covered  by  it.  In  other  words,  that  under 
the  charge  as  made  and  under  the  evidence  as  received  the  judge 
has  sentenced  him,  not  under  an  illegal  ordinance  of  the  city  at  all. 
The  remedy,  the  court  said,  was  not  by  appeal. 
Here  the  issue  is  the  same  on  this  point  as  it  was  in  the  case  from 
which  we  have  just  quoted. 

The  defendant  here  alleged  the  unconstitutionality  of  the  ordi* 
ance,  but  that  allegation  received  no  attention  in  argument,  and  is 
not  one  of  the  issues  presented. 

The  sole  question  is:  was  the  defendant  amenable  to  a  fine  for  the 
failure  of  the  railroad  c  jmpany  to  comply  with  the  terms  of  the 
ordinance? 

This  court  said  in  State  vs.  Dean,  45  An.  441:  to  sustain  the  ap- 
peal the  constitutionality  or  legality  of  the  law  must  be  involved ; 
clearly  thereby  defining  the  right  of  appeal  as  not  including  irregu- 
larity in  the  execution  of  the  law  or  the  ordinance  under  which  the 
fine  is  imposed.  See  also  Suthon  vs.  Houma,  46  An.  1561,  1562. 
Regarding  taxation  a  similar  question  has  arisen  and  the  conclu- 
sion was  the  same. 

In  Pratt,  Tax  Collector,  vs.  Holmes,  43  An.  1010,  the  question  was 
one  of  fact  as  here.  The  legality  and  constitutionality  of  the  tax 
was  not  involved ;  the  court  declined  to  entertain  jurisdiction. 

The  issue  was  the  same  in  Breazeale  vs.  Frank,  42  An.  226,  and 
the  appeal  was  dismissed  ex  proprio  motu. 

Although  the  plea  of  want  of  jurisdiction  was  not  presented,  we 
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would  not  feel  justified  in  assuming  jurisdiction,  it  being  settled  by  t 
number  of  decisions  tbat  this  court  is  without  jurisdiction. 
The  appeal  is  dismissed  at  appellant's  costs. 


No.  11,729. 
Dr.  James  Rigney  vs.  Dr.  George  N.  Monbttb. 

Damages  will  not  be  awarded  for  an  arrest  on  a  charge  of  libel  baaed  on  a  news- 
paper publication  embracing  the  substance  of  an  answer  of  a  defendant  in  a 
lawsuit  conveying  a  serious  charge  against  the  plaintiff  in  the  suit,  the  pob- 
lication  appearing  a  day  previous  to  the  filing  of  the  answer,  and  the  arrest 
caused  by  the  plaintiff  making  the  affidavit  under  the  evident  impression  that 
the  defendant  prompted  the  publication  of  this  answer,  the  arrest  subjecting 
the  defendant  only  to  the  inconvenience  of  appearing  for  examination,  followed 
by  his  prompt  discharge. 

For  the  breach  of  a  contract  of  sale  of  a  physician's  practice,  damages  for  the 
amount  the  purchaser  claims  he  would  have  made  from  professional  practice 
given  up,  relying  on  the  contract,  do  not  arise  from  the  breach  complained  of, 
and  are  not  within  the  measure  of  damages  fixed  by  the  law  in  such  cases. 
Civil  Code,  Arts.  1930, 1934.    Pothier  on  Obligations,  Vol.  1,  p.  161 ;  13  La.  410. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Theard,  J, 


W,  S.  Parkeraon  for  Plaintiff  and  Appellee. 


Merrick  &  Merrick,  for  Defendant  and  Appellant,  cite  Bemholdt 
vs.  Souillard,  36  An.  103;  Decaux  vs.  Lienx,  33  An.  369. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  claims  damages  for  the  breach  of  a  con- 
tract of  sale  of  defendant's  practice  as  a  physician.  The  answer, 
the  general  issue,  is  accompanied  with  an  averment  that  plaintiff 
had  collected,  retained  and  concealed  the  collection  of  fees  earned 
by  defendant  before  the  sale.  About  the  time  this  answer  was  filed 
there  was  a  newspaper  publication  under  the  heading  of  the  Rigney 
case,  which  conveyed  the  idea,  expressed  in  the  answer,  of  the  col- 
lection and  retention  by  plaintiff  of  defendant's  fees.  Thereupon 
the  plaintiff  caused  defendant's  arrest  on  the  charge  of  libel.  The 
plaintiff  failed  to  prosecute,  defendant  was  discharged  by  the  Re- 
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oorder  and  the  sequel  of  the  newspaper  article  was  the  reconven- 
tional  demand  by  defendant  for  damages  charged  to  have  been  sus- 
tained by  the  charge  and  his  arrest  for  libel.  This  reconventional 
demand  was  stricken  out  by  the  lower  court  and  on  a  previous  ap- 
peal was  directed  to  be  reinstated  by  this  court. 

On  the  second  trial  the  judgment  of  the  lower  court,  based  on  the 
verdict  of  a  jury,  was  in  favor  of  plaintiff  for  one  thousand  dollars, 
and  against  defendant  on  his  reconventional  demand.  The  defend- 
ant appeals. 

The  testimony  as  to  the  sale  of  defendant's  practice  is  derived 
from  his  letter  of  August,  1890,  stating  the  number  of  his  prescrip- 
tions, the  amount  of  his  collections,  expressing  his  purpose  to  attend 
to  other  business  and  offering  to  sell  his  practice  to  plaintiff  for  five 
hundred  dollars,  followed  by  plaintiff's  payment  of  that  amount. 

The  testimony  shows  that  at  plaintiff's  request,  defendant  re- 
mained for  some  time  in  his  office,  occupied  with  him  by  plaintiff, 
and  for  some  time  there  was  no  disagreement,  and  defendant  testi- 
fies he  did  what  he  could  to  secure  plaintiff  the  practice.  At  the 
end  of  the  year,  defendant  removed,  taking  doWn  his  sign  as  he  had 
agreed  upon.  The  plaintiff  learned  that  defendant  had  sent  his  pro- 
fessional card,  marked  with  the  number  and  street  of  his  new  resi- 
dence, to  one  or  two  persons,  and  it  is  in  evidence  that  he  gave  one 
or  two  prescriptions  to  persons  calling  on  him,  and  made  professional 
calls  in  four  instances.  This  elicited  complaints  from  plaintiff  of  viola- 
tion of  the  contract.  There  is  in  the  record,  defendant's  letter,  re- 
plying to  the  complaints,  in  which  defendant  admits  prescribing  for 
a  person  calling  on  him,  suggests  that  plaintiff  take  the  case,  and 
states  he  will  not  practice.  The  defendant  testifies  that  he  sent  out 
his  card  to  those  who  owed  him;  that  they  might  know  where  to  find 
him,  and  the  prescriptions  and  visits  after  his  sale  were,  as  he  tes- 
tifies, for  old  patients  not  willing  to  employ  plaintiff.  It  does  not 
appear  that  defendant  invited  practice ;  it  is  in  proof  he  threw  away 
his  sign  on  taking  it  down,  and  put  up  none  at  the  place  to  which  he 
removed.  He  further  testifies  his  health  unfitted  him  for  business, 
and  he  intended  leaving  the  city.  The  cards  sent  cut  by  defendant, 
and  the  instances  of  the  prescriptions  given,  and  visits  paid  by 
defendant,  after  the  sale  of  his  practice,  in  our  opinion,  hardly  fur- 
nish the  basis  to  claim  he  violated  his  contract.  The  impression 
made  on  our  minds  is,  that  this  suit  for  damages  for  a  violated  con*- 
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tract  would  not,  in  all  probability,  have  been  brought,  but  for  other 
causes.     In  the  plaintifiF's  testimony  there  is  allusion  in  forcible  lan- 
guage to  sources  of  friction  between  the  parties  not  connected  with 
violations  of  the  contract.    The  transfer  of  patients  from  their  phy- 
sician to  another,  not  chosen  by  them,  is,  it  is  to  be  presumed,  not 
easy,  and  we  infer  that  in  all  aspects  the  practice  which  plaintifT 
supposed  he  bought  proved  disappointing.    The  plaintiff  submits  no 
other  causes  of  complaint,  in  respect  to  the  alleged  violations  of 
contract,  except  those  we  have  indicated,  and  we  have  indicated 
our  appreciation  of  the  testimony  on  that  issue.     But  if  the  violation 
be  accepted,  there  remains  the  question  of  damages.     In  case  of  the 
breach  of  contract  for  the  sale  of  an  established  business  and  its 
good  wlJl,  damages  may  be  given,  on  proof  of  the  diversion  of  the 
business  fiom  the  purchaser;  or  the  basis  for  damages  might  be  fur- 
nished by  proof  of  acts  or  conduct  on  the  part  of  the  vendor  caus- 
ing loss  of  the  business  to  the  purchaser,  entitled  to  all  the  income 
and  to  the  aid  of  the  vendor  in  securing  that  income.     The  record 
contains  no  such  proof.     We  can  not  affirm  the  judgment  on  the  ap- 
preciation that  the  cards  sent  out  by  defendant,  or  his  prescrip- 
tion to  one  or  two  old  patients,  caused  a  pecuniary  loss  to  plaintiff. 
It  is  claimed,  however,  the  plaintiff  lost  his  practice  in  the  country 
on  the  faith  of  the  purchase  of  defendant's  practice  in  New  Or- 
leans, and  that  as  plaintiff  violated  the  contract  by  interfering  with  the 
business  after  he  sold  it,  therefore  plaintiff  is  entitled  to  recover  an 
amount  equal  to  his  lost  country  practice.      The  loss  recoverable  on 
breaches  of  contract  are  those  directly  connected  with  it,  and  arising 
from   the  breach.      The  law   does  not  contemplate  indemnity  for 
profits    the   party    supposes    he    would  have   derived   from   some 
business  he   claims  he   would   have   pursued  if   he  had  not  made 
:the    contract    alleged    to    have    been  violated.      The   measure  of 
•damages  in  such  cases  announced  by  our  Code  utterly  excludes  such 
supposed   profits,  and  finds,  we  think,  copious   illustration  in  our 
jurisprudence.     The  losses  within  the  measure  of  damages  applica- 
ble to  this  case,  would  be  the  amount  of  professional  fees  diverted 
from  the  plaintiff  by  defendant's  violation  of  his  contract  to  sell  his 
practice.     Damage  of  that  character  would  be  connected  with  and 
arise  out  of  acts  of  defendant  violating  his  agreement.     The  sup- 
posed loss  of  the  country  practice  of  plaintiff  resulted  from  the  fact 
that  he  made  tlie  purchase  requiring  his  presence  here,  and  does  not. 
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in  any  sense,  g^w  oat  of  defendant's  wrongful  acts.  Thus  in  a  case 
from  our  own  reports:  an  attorney  complained  of  a  breach  of  an 
agreement  under  which  he  was  to  cnltivate  a  plantation  in  partner- 
ship with  another.  He  proved  no  damage  directly  resulting  from  the 
contract,  but  claimed  he  was  entitled  to  recover  for  the  loss  of  his 
law  practice  abandoned  for  the  planting  partnership.  The  court 
rejected  that  measure  of  damages.  The  court  observed:  *'The 
plaintiff's  removal  from  the  city  and  consequent  loss  of  his  practice 
was  not  the  result  of  the  breach  of  his  contract;  he  would  have 
equally  lost  his  practice,  whether  the  contract  had  been  fulfilled  or 
not,"  and  the  court  cites  the  famih'ar  rule  that  damages  recoverable 
for  breach  of  contracts  are  those  incidental  to  the  breach  of  it.  We 
are  constrained  to  hold  that  the  record  affords  no  basis  for  the  dam- 
ages. Civjl  Code,  Arts.  1980,  1984;  1  Pothier  on  Obligations, 
Evans'  Ed.,  161;  Williams  vs.  Barton,  18  La.  410. 

On  the  reconventional  demand  the  defendant's  arrest  was  for  the 
publication  of  the  subbtance  of  his  own  answer  to  plaintiff's  suit; 
that  is,  the  defendant  averred  in  his  answer  to  plaintiff's  suit,  that 
plaintiff  had  collected  and  retained  his,  defendant's,  fees.  The 
defendant's  answer  thus  made  a  very  serious  charge  against  plaintiff. 
That  answer  appeared  in  the  newspaper  the  day  before  the  answer 
was  filed.  The  plaintiff  attributed  the  publication  to  defendant. 
Hence,  his  arrest  on  the  charge  of  libel.  The  defendant,  in  his  tes- 
timony, disclaims  any  responsibility  for  the  publication,  but  the  pub- 
licati  n  one  day  of  the  answer  filed  the  day  after  afforded,  in  our 
opinion,  a  reasonable  basis  for  plaintiff's  conclusion.  The  arrest  was 
followed  by  a  prompt  discharge.  We  think  the  damages  were 
pr  perly  refused. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  affirmed,  in  so  far  as  it  dismisses  defendant's 
-demand  in  reconvention,  and  reversed  and  annulled,  in  so  far  as  it  is 
favor  of  plaintiff,  and  it  is  further  ordered,  adjudged  and  decreed 
^ihat  plaintiff's  demand  be  dismissed,  and  that  he  pay  costs. 


No.  11,683. 
The  State  vs.  Henry  Desboche  et  al. 

"The  Act  No.  62  of  1894  directing  changes  i  ri  the  terms  of  the  country  courts  required 
the  action  of  the  District  Judges  to  make  effective  the  proposed  changes,  and 
the  drawing  of  the  Jury  before  the  requisite  orders  were  made  to  carry  the  a  c 
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into  effeot  win  not  be  vitiated,  the  jury  drawn  being  In  attendance  at  the  term 
fixed  by  the  rules  in  foroe  when  they  were  drawn,  that  term  coinciding  with 
that  fixed  by  the  orders  of  court  under  the  act  of  1894. 

If,  indeed,  any  defect  in  such  drawing  of  the  Jury  could  be  deemed  to  exist,  It  would 
be  within  the  purview  of  the  law  requiring  objections  to  any  defect  and  In- 
formalities in  drawing  Juries  to  be  made  on  the  first  day  of  the  term.  Acts  1877, 
Reg.  Sess.  No.  44,  Sec.  11. 

The  court  recognizes  the  principle  that  indictments  for  statutory  offences  will  be 
sufficient  following  the  terms  of  the  statutes,  and  if  rejecting  surplusage  they 
state  the  statutory  oflenee. 

There  is  no  duplicity  in  the  count  of  the  indictment  charging  an  offence,  if  words 
are  added  supposed  to  refer  to  another  offence,  but  which  is  not  described 
with  the  particularity  exacted  to  support  an  indictment  for  such  other 
offence.   Wharton's  Crim.  Law,  Sees.  364,  382,  622;  1  Bishop  Grim.  Proc,  Sec.  480. 

Applications  for  severance  ard  addressed  to  the  legal  discretion  of  the  trial  Judge, 
should  be  granted  if  cause  Is  shown,  and  if  the  bills  show  such  cause,  the  re- 
fusal of  the  trial  Judge  will  be  reviewed  and  corrected  on  appeal. 

When  two  persons  are  indicted  the  defences  being  antagonistic  and  the  confes- 
sions of  each  incriminates  the  other  and  designed  to  be  used  In  evidence,  the 
severance,  if  aslsf  d  seasonably,  should  be  granted.  1  Wharton's  Crim.  Law,  7th 
Ed.,  Sec.  733;  1  Bishop  Crim.  Proc,  Sec.  1019. 

If  the  severance  in  such  case  is  refused, and  the  confessions  are  used  to  convict, 
the  verdict  will  be  set  aside  on  apppcal. 

APPEAL  from   the  Twenty- first  Jadicial   District  Ooiirt,  Parish 
of  St.  John  the  Baptist.     Rosty  J, 


Af.  J,  Cunningham^  Attorney   General,  Prentice  E,  EdHngton^  Dis- 
trict Attorney  (J.  L,  Oaudet  of  Counsel) ,  for  Plaintiff,  Appellee. 


Hamilton  N.  Oautier  for  Defendant,  Appellants. 


The  opinion  of  the  conrt  was  delivered  by 

Miller,  J.  The  defendants,  sentenced  for  burglary,  appeal,  rely- 
ing on  various  exceptions. 

There  was  a  motion  to  qaash  the  indictment  on  the  groond  that 
there  was  no  aathority  to  draw  the  jury,  or  hold  the  court  for  the 
term  during  which  the  prisoner  was  indicted  and  tried.  The  Act  No. 
152  of  1884  directed  an  increase  of  the  terms  of  the  country  courts, 
and  further  provided  for  the  order  in  which  criminal  and  civil  cases 
should  come  before  these  terms.  This  involved  changes  which  the 
act  directed  to  be  made  by  the  district  judges^and  published.  The 
law,  passed  near  the  close  of  the  legislative  session  of  1894,  waa  not 
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acted  on  by  the  judge  of  the  Twenty- first  District  until  November, 
when  the  order  for  the  changes  was  entered  on  the  minutes  of  the 
court.  Before  the  entry  of  the  order  the  jury  was  drawn  by  the  jury 
commissioners  for  the  November  term,  and  were  in  attendance.  In 
our  view,  the  act  of  1894  did  not  interfere  with  the  drawing  of  the 
jury  for  the  term  fixed  by  the  rules  of  court  when  the  drawing  was 
made.  Changes  directed  by  the  act  of  1894  could  have  no  effect 
until  the  requisite  action  of  the  court. .  There  was  no  such  action 
till  November,  and  it  was,  of  course,  then  prospective.  Under  the 
new  order  then  made,  the  court  was  still  to  be  held  in  November  as 
under  the  old  order.  In  our  view,  the  court's  action  in  November 
did  not  disturb  the  previous  drawing  of  the  jury  commissioners  in 
summoning  the  jury  for  November. 

If,  indeed,  under  these  circumstances  there  could  be  deemed  to  be 
any  defect  in  the  drawing  of  the  jury,  it  would  be  within  the  pur- 
view of  the  statute,  requiring  objections  of  this  nature  to  be  made 
on  the  first  day  of  the  term.  .Acts  1877,  No.  44,  Sec.  11.  It  is 
claimed,  too,  that  the  terms  of  court  previous  to  1894,  as  fixed  by 
the  order  in  1889,  were  illegal,  by  reason  of  alleged  omissions  of 
publication  and  posting.  The  proposition  is  advanced  that  every 
term  of  the  court  since  1889  was  illegal.  We  can  not  recognize  the 
right  of  a  defendant  indicted  in  1894  to  challenge  the  sufficiency  of 
formalities  incident  to  the  action  of  ttie  court  in  1889  in  reference  to 
the  terms.  In  the  interest  of  public  order  we  must  presume  that 
judicial  orders  under  which  the  court  has  held  its  terms  for  over  six 
years  were  accompanied  with  all  required  formalities.  The  motion 
to  quash  for  the  supposed  defect  in  drawing  the  jury,  in  our  view, 
has  no  basis. 

The  indictment  is  under  Sec.  850  of  the  Revised  Statutes  defining 
the  offence  of  burglary,  with  intent  to  kill,  rob  or  commit  other 
crime,  the  offender  armed,  or  arming  himself  having  ent  red  the 
dwelling,  a  person  being  lawfully  therein  or  committing  an  assault 
on  such  person.  The  indictment  in  this  case  charges  that  the  ac- 
cused, armed  with  a  dangerous  weapon,  with  intent  to  kill,  rob  and 
steal  in  the  night-time,  did  wilfully,  maliciously  and  feloniously  break 
and  enter  the  dwelling  house  of  one  Hyman  Rabinouitz,  and  the 
said  Hyman  Rabinonitz  did  wilfully  and  with  feloniously  intent  to 
kUl,  shoot,  and  the  indictment  then  charges  the  accused  with  larceny 
committed  in  the  dwelling.     The  objection  of  the  defendant  is,  the 
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indictment  does  not  charge  the  entry  was  with  felonions  intent.  The 
statute  mentions  the  intent  in  the  first  line,  bat  does  not  repeat  it 
before  *' break  and  enter,"  nor  does  the  indictment.  Following  in 
this  respect  the  statute,  we  think  there  is  no  merit  in  this  objection. 
1  Wharton's  Criminal  Law,  Sec.  864. 

It  is  charged  also  that  the  indictment  blends  in  a  single  count,  the 
burglary  with  the  accompanying  incidents  specified  in  Sec.  850  of 
the  Revised  Statutes,  with  the  distinct  offence  of  burglary  accom- 
panied with  shooting,  defined  in  Sec.  790.  We  think  the  count  does 
not  state  the  offence  under  this  last  section.  Its  language  is  directed 
against  the  burglary  accompanied  with  shooting  with  intent  to  com- 
mit murder.  It  is  only  when  the  two  offences  are  each  set  forth 
with  the  requisite  particularity  that  the  indictment  encounters  the 
objection  of  duplicity.  Still  further  it  is  urged  that  the  indictment 
does  not  charge  the  assault,  one  of  the  ingredients  specified  in  Sec. 
850.  But  this  assault  is  in  the  statute,  preceded  by  the  disjunctive. 
Without  the  assault,  the  statute  specifies  the  offence  that  may  or  not 
be  attended  with  an  assault.  Rejecting  the  averment  of  the  assault 
as  surplusage,  the  -indictment  and  conviction  holds  for  the  offence 
charged.  1  Wharton's  Criminal  Law,  Sees.  882,  622;  1  Bishop 
Crim.  Prac,  Sec.  480. 

We  have  said  this  much  to  dispose  of  objections  that  might  be 
made  on  the  second  trial,  which,  in  our  view  of  another  ground, 
must  be  awarded.  The  case  is  of  two  indicted  for  the  crime.  We 
are  informed  by  the  bills  that  the  defences  were  antagonistic,  and 
each  had  made  confessions  incriminating  the  other.  To  try  both  to- 
gether was,  in  effejt,  to  try  each  on  the  confession  of  the  other,  and 
this,  of  course,  would  be  to  disregard  the  obvious  principle  that 
no  man  can  be  affected  in  his  rights  of  person  or  property 
by  the  statements  of  another  out  of  his  presence,  and  not 
assented  to  by  him.  State  vs.  Havelin,  6  An.  167;  State  vs. 
Jackson,  29  An.  854;  State  vs.  Johnson,  85  An.  842.  It  is  possible 
there  might  be  some  grfive  cause  to  refuse  a  severance  in  such  a 
case,  although  the  refusal  would  lead  to  the  use  in  evidence  against 
each  of  the  confessions  of  the  other,  and  it  is  possible  that  such 
cause  might  be  deemed  sufficient  to  warrant  trying  both  accused  be- 
fore same  jury.  It  is  enough  to  say  the  bills  show  no  such  cause.  It 
appears  that  before  the  trial  the  severance  was  asked,  and  the  ground 
of  antagonistic  defences  and  incriminating  confessions  assigned.     It 
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further  appears  that  the  witness  testifying  stated  in  advance  that  the 
confession  of  each  of  the  accused,  to  which  he  was  about  to  testify, 
implicated  the  other.  The  court  refused  to  hear  the  testimony  as  to 
the  confessions  out  of  the  presence  of  the  jury,  so  that  its  tendency 
might  be  ascertained;  refused  to  have  the  testimony  reduced  to 
writing  and  made  part  of  the  bills;  refused  the  severance,  and  the 
testimony  went  to  the  jury  over  the  objection  of  the  counsel  of  the 
accused.  Though  the  testimony  is  not  in  writing,  the  bills  leave  no 
doubt  of  the  character  of  the  confessions;  t.  e.,  each  of  the  accused 
implicating  the  other.  Our  learned  brother  of  the  District  Oonrt 
was  doubtless  inflaenced  in  his  action  by  the  general  rule  that  appli- 
cations for  severance  are  addressed  to  the  discretion  of  the  court. 
Still,  to  this  general  rule  there  are  exceptions.  In  cases  of  con- 
spiracy there  can  be  no  severance,  for  in  such  cases  the  act  of  one 
is  deemed  the  act  of  all,  and  on  the  same  principle  the  confession  of 
one  binds  the  other.  2  Bishop  G.  P.,  Sees.  227,  229,  230.  But  this  is 
simply  the  case  of  two  indicted  for  the  crime.  On  principle,  the 
confession  of  one  does  not  bind  the  other.  When,  as  in  this 
ease,  the  defences  of  each  are  antagonistic,  and  the  confes- 
sion of  each,  designed  to  be  used,  incriminates  the  other,  we 
think  the  case  for  a  severance  is  presented,  otherwise  each 
is  tried  by  illegal  evidence,  the  confessions  being  used.  Unless^ 
therefore,  the  application  for  the  severance  rests  entirely  in  the  dis- 
cretion of  the  court,  to  be  refused  without  reason,  and  when  there  is 
manifest  reason  for  the  application,  we  mast  hold  that  the  refusal  is 
subject  to  review  in  this  court,  and  on  the  showing  made  in  the  bills 
we  think  this  court  is  bound  to  grant  relief.  In  other  words,  the 
application  for  a  severance  is  addressed  to  the  legal  discretion  of  the 
lower  court,  and  the  appeal  requires  us  to  determine  whether  the 
cause  existed  for  the  application.  We  think  the  basis  is  exhibited. 
In  reaching  the  conclusion  it  is  not  to  be  understood  there  is  any  en- 
croachment on  the  general  rale  that  applications  for  severance  are 
addressed  to  the  discretion  of  the  lower  court.  Nor  is  it  to  be  in- 
ferred that  this  court  will  review  the  refusal  of  the  lower  court  of 
such  applications  unless  the  bills  show  clearly  the  application  should 
be  granted.  In  the  light  of  authority,  while  courts  have  affirmed  the 
didcretionary  power  to  grant  or  refuse  such  applications,  there  are 
strong  intimations  that  severances  should  be  granted,  even  when  not 
enforced  by  any  specific  ground.    United  States  vs.  Marchant  &  Col- 
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son,  12  Wheat.  480 ;  4  Mason,  168.  In  one  of  the  cases  in  oar  coorts 
one  of  the  parties  indicted  with  another  suggested  the  antagonistic 
character  of  the  defences,  and  that  he  feared  the  confessions  of  his 
co-defendant  would  be  used  against  the  other.  On  appeal,  this 
court  said,  nothing  showed  any  ground  for  the  apprehension,  nor  did 
it  appear  the  confessions  were  used.  In  another  case  the  severance 
was  refused  and  this  court  approved  it,  but  it  appeared  the  District 
Attorney  announced  he  would  not  and  he  did  not  use  the  confessions 
of  either  accused.  State  vs.  Ducote,  43  An.  186;  State  vs.  Qoumet, 
Id.,  197.  Here  the  character  of  the  confessions  are  made  known 
in  advance,  the  intended  use  is  avowed,  the  timely  application  for 
the  severance  is  refused,  and  the  confessions  are  used  and  serve  to 
convict.  If  the  confessions  should  not  have  been  used,  the  error  is 
not  in  our  view  corrected  by  the  charge  that  the  confession  of  one 
should  not  affect  the  other.  The  charge  concedes  the  confession 
was  not  admissible  of  one  against  the  other.  We  supplement  the 
authority  in  favor  of  the  severance  by  the  citation  from  the  text- 
books, that  when  the  defences  are  antagonistic  and  confessions  are 
to  be  used,  the  severance  should  be  granted.  Reason  and  authority 
require,  we  think,  the  granting  of  the  severance  and  the  new  trial. 
1  Wharton's  Criminal  Law,  7th  Ed.,  Sec.  733;  1  Bishop  Grim.  Pro., 
Sec.  1019. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  set  aside  and  reversed,  a  new  trial  granted,  and 
that  the  prisoners  be  held  in  custody  for  such  new  trial  in  accord- 
ance with  law. 


No.  11,697. 

Hbfner  bt  AL8.,  Heirs,  etc.,  vs.  John  Parker,  Administrator  of 

Hefner  et  al. 

The  aeparation  of  property  obtained  by  the  wife  dissolves  the  community;  her 
renunoiation  of  it  is  presumed  unless  she  accepts;  and  the  acceptance  must  be 
within  the  time  allowed  the  wife  divorced,  or  separated  from  bed  and  board. 
Oivll  Code,  Arts.  2406,2410,2413,  2414,2420,  2430,24^1,  2438;  Nap.  Code.  1402,  1453, 
1463;  22  Laurent,  p.  383,  par.  377;  3  Mourlon,  p.  92,  par.  217;  8  Duramen,  p.  219, 
par.  450;  12  An.  76;  23  An.  &90;  29  An.  719. 

Inchoate  purchases  before  marriage  consummated  after  excluded  from  the  com- 
munity are  those  in  which  the  obligation  of  the  purchasing  spouse  to  buy  and 
pay  the  price  is  perfected  before  the  marrisge.    17  La. 288;  6  An.  218. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  657 

Hefner  et  als.  ts.  Administrator. 


APPEAL  from  the  Fifth  Jadicial  District  Court,  Parish  of  More  - 
house.     Potts,  J. 


Stubbs  df  Russell  for  Plaintiffs,  Appellants. 


NevTton  A  Hall  and  G.  H.  Ellis  for  Administrator,  Appellee. 


8.  T.  Baird  for  Heirs,  Appellees. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiffs,  heirs  of  S.  Hefner,  claim  ownership  of 
one* half  of  certain  property  as  belonging  to  the  community  existing 
between  her  and  her  deceased  husband,  Augustus  Hefner.  There 
were  the  defences  of  estoppel,  res  Judicata,  that  the  property  never 
belonged  to  the  community,  and  that  the  deceased  wife  had  re- 
nounced it.  The  judgment  of  the  lower  court  was  against  plaintiffs, 
and  they  appeal. 

We  think  there  can  be  no  question  the  property  was  acquired  dur- 
ing the  marriage.  One  of  the  plantations  involved  had  been  under 
a  lease  by  Hefner,  with  an  agreement  to  buy.  The  limit  of  this 
agreement  had  expired  before  his  marriage.  The  principle  that  pur- 
chases inchoate  before  the  marriage,  perfected  after,  do  not  fall  into 
the  community,  supposes  the  legal  obligation  to  acquire,  perfected 
before  the  marriage.  Here  there  was,  before  the  marriage,  neither 
obligation  on  the  part  of  Hefner  to  buy,  nor  on  the  part  of  the  owner 
to  sell.     Lawson  vs.  Ripley,  17  La.  238. 

,  The  marriage  occurred  in  1877.  In  1881  Mrs.  Hefner  recovered 
judgment  against  her  husband  for  separation  of  property,  and  for 
paraphernal  funds  received  by  him.  The  money  judgment  was  ex- 
ecuted. She  never  accepted  the  community.  Hefner  died  in  1892. 
At  first  his  wife  supposed  she  was  his  heir.  But  in  the  litigation  that 
ensued,  the  decision  was  against  her  on  that  issue,  and  recognized 
some  of  the  defendants  in  this  case  as  his  heirs.  Thereupon  she 
brought  the  present  suit,  asserting  her  right  as  widow  in  community, 
and  dying  after  its  institution,  her  heirs  became  substituted  as 
plaintiffs. 
42 
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Our  view  of  the  effect  of  jadg^ment  of  separation  controls  the  con- 
clusion we  reach.  The  Civil  Code  gives  to  that  judgment  the  effect 
of  dissolving  the  community.  When  that  dissolution  occurs  by  the 
death  of  the  wife,  acceptance  of  the  community  is  presumed,  unless 
renounced;  when  dissolved  by  divorce  or  separation  of  bed  and 
board,  renunciation  is  presumed  unless  accepted,  and  the  right  to 
accept  is  lost  if  deferred  beyond  the  short  interval  prescribed  by 
the  Code;  and  when  the  wife  obtains  a  separation  of  property  the 
Code  gives  her  the  right  to  accept  the  community  up  to  that  period, 
with  the  qualification  she  can  not  exercise  the  right  of  a  surviving 
widow  until  her  husband's  death.  Civil  Code,  Arts.  2406,  2410, 
2413,  2414,  2420,  2480,  2431.  The  express  provision  requiring  ac- 
ceptance and  precluding  it  after  a  certain  delay  in  the  case  of  the 
wife  divorced  or  separated  in  property,  and  the  absence  of  any  such 
limitation  with  respect  to  the  wife  obtaining  the  separation,  might 
well  lead  to  the  conclusion  that  such  judgment  would  not  bar  ac- 
ceptance of  the  community  by  the  wife,  at  any  period  short  of  pre- 
scription. That  construction  would  support  in  this  case  Mrs.  Hef- 
ner's acceptance  in  1802,  ten  years  after  the  separation  of  property. 
It  must  occur,  however,  that  this  inaction  is  not  in  accord  with 
the  spirit  of  the  articles  of  the  Code  exacting  prompt  enforcement 
of  the  wife's  judgment  against  her  husband  under  penalty  of 
its  nullity.  Art.  2428.  Still  there  is  in  Art.  2431  provision  for 
postponing  the  assertion  of  her  right,  even  after  she  accepts, 
till  the  husband's  death.  We  think,  however,  there  is  manifest 
reason  against  an  interpretation  of  our  Code  that  holds  the  commu- 
nity dissolved  by  the  judgment  of  separation,  but  leaves  the  wife  at 
liberty  to  sleep  on  her  claims  it  may  be  for  years,  and  then  assert 
her  ownership  against  the  property  to  which  all  the  world  were  led 
to  believe  she  had  no  claim.  This  view  prompted  the  decision  in 
one  of  the  cases  we  cite.  Peck  vs.  Gillis,  23  An.  590,  that  the  judg- 
ment of  separation  barred  her  claim.  True,  the  community  prop- 
erty in  this  case  is  in  the  hands  of  the  administrator  of  the  husband's 
succession,  though  burdened  with  debts,  contracted  doubtless  on  the 
faith  of  the  husband's  apparent  title.  But  if  this  right  exists  to  ac- 
cept the  community  as  it  stood  at  the  date  of  the  judgment  of  sep- 
aration, and  the  exercise  of  the  right  admits  of  indefinite  postpone- 
ment, the  right  of  the  wife  to  follow  the  community  property  into 
the  hands  of  third  persons  must  be  conceded,  even  though  the  wife 
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asserts  the  right  years  after  the  judgment  of  separation,  and  not- 
withstanding the  purchase  in  good  faith  from  the  husband  by 
the  party  against  whom  the  long  slumbering  claim  is  directed. 
An  interpretation  of  the  Code  leading  to  such  results  suggests 
a  pause  on  the  strict  letter  of  the  Code  that  gives  the  wife,  sep- 
arated in  property,  the  right  to  the  community  up  to  the  date  of  her 
judgment,  yet  postpones  the  exercise  of  her  claim  till  the  husband's 
death,  and  is  silent  as  to  the  manifestation  so  important  to  all 
dealings  with  the  husband  of  her  acceptance  of  the  community. 
The  Napoleon  Code  contains  substantially  the  same  provisions 
as  ours  on  the  subject.  There  is  the  same  express  requirement 
that  the  wife,  separated  in  bed  and  board,  or  divorced,  shall 
accept  the  community  within  the  period  specified ;  or  be  presumed 
to  renounce.  There  is  the  same  right  to  accept  given  to  the 
wi  e  separated  in  property,  the  postponement  of  the  assertion  of  her 
right  till  the  death  of  the  husband,  and  the  absence  of  any  require- 
ment as  to  the  time  of  acceptance.  Napoleon  Oode,  Arts.  1462, 1463. 
Yet  under  that  code  thb  commentators  reach  the  conclusion  that  the 
requirement  of  acceptance  within  the  period  limited  applies  to  the 
wife  separated  in  property,  as  weil  as  to  the  divorced  wife.  One  line 
of  reasoning  is,  the  suit  for  separation  itself  carries  in  some  sense  a 
renunciation  of  the  community,  since  the  suit  is  on  the  theory  that 
the  community  is  insolvent,  or,  at  least,  menaced  with  embarrass- 
ments. Other  developments  of  the  argument  occur  in  the  text- 
books conducting  to  the  same  conclusion,  that  the  judgment  sepa- 
rating the  wife  in  property  must  be  followed  by  her  acceptance  of 
the  community,  if  she  wishes  to  avail  of  her  community  right.  22 
Laurent,  698;  3  Mourlon,  par.  217,  p.  92;  8  Duranton,  p.  219,  par. 
460.  In  our  own  jurisprudence,  on  an  attempt  to  hold  the  wife  for 
the  debts  of  the  community  never  accepted,  and  her  liability  asserted 
years  after  the  judgment  of  separation,  she  was  held,  but  it  appeared 
she  had  appropriated  the  community  property.  It  strikes  us  that 
appropriation  was  enough,  and  dispensed  with  the  discussion  in  that 
case  of  the  general  question  whether  acceptance  is  required.  The 
^appropriation  itself  was  acceptance.  Ludeling  vs.  Felton,  29  An.  719. 
In  another  case,  yeara  after  her  judgment  of  separation  of  property, 
without  any  acceptance  at  the  time,  the  heirs  of  the  wife  asserted  her 
community  right  to  property  part  of  the  community  when  the  judg- 
ment was  rendered,  but  afterward  sold  by  the  husband  on  the  theory 
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the  wife  never  having  accepted  had  abandoned  her  commonity  claim. 
The  Supreme  Oonrt  held  non-acceptance  was  renunciation  of  tbe 
commanity.  Peck  vs.  Gillis,  23  An.  590.  The  same  conclusion  was 
reached  by  our  Supreme  Oourt  in  yet  another  case,  in  which  the  de- 
cision is  in  the  main  rested  on  the  French  authorities,  dealing  with 
the  Napoleon  Code.  Audrich  vs.  Lamothe,  12  An.  76.  We  think  on 
principle  and  authority  the  judgment  of  separation  and  property 
should  be  deemed  a  renunciation  of  the  community,  unless  within  tbe 
delay  given  the  wife  divorced  or  separated  from  bed  and  board,  tbe 
community  is  accepted.  If  the  articles  of  our  Code  are  deemed  per- 
plexing, or  our  jurisprudence  at  all  uncertain  on  the  subject,  the 
better  reason  the  question  should  be  put  at  rest.  The  French  writers 
have  dealt  with  the  difficulties  of  the  subject,  and  we  think  their 
solution  affords  a  safe  guide,  accepted,  too,  in  one  of  the  previous 
decisions  we  cite  of  this  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 


No.   11,731. 
47   660  Robert  F.  Choppin  bt  alb.  vs.  The  Union  National  Bank. 

121     549 

The  suit  for  partition  calls  on  defendants  to  urge  all  defences  on  which  they  pro- 
pose to  rely,  and  the  decree  for  the  partition  concludes  them  from  any  attack 
on  the  plaintiffs'  title,  the  basis  of  their  demand  for  the  partition;  hence,  an 
Injunction  by  defendants  to  stop  the  execution  of  the  partition  decree,  the  in- 
junction obtained  on  the  ground  that  th«)  plaintiff  had  no  title  to  demand  the 
partition,  will  be  dissolved.   Civil  Code,  Arts.  1330, 2286. 

APPEAL  from  the  Twentieth  Judicial  District  Court,  Parish  of  St. 
James.     Quion,  J. 


Edward  N.  Pugh  for  Plaintiffs,  Appellants. 


R.  N.  Sims  and  Carleton  Hunt  for  Defendant,  Appellee. 


The.  opinion  of  the  court  was  delivered  by 

Miller,  J.     The   plaintiffs  seek  to  enjoin  the  sale  of   property 
decreed  to  be  sold  to  effect  a  partition,  by  the  lower  court,  and  by 
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this  court,  on  appeal  in  the  previons  suit  of  the  Union  National  Bank 
vs.  Choppin  et  als.^  46  An.  629.  The  defendant,  with  other  de- 
fences, pleaded  the  judgment  in  the  previous  partition  suit,  to  which 
the  plaintiffs  in  the  present  injunction  suit  were  parties,  as  res  judi- 
cata  precluding  the  plaintiffs'  demand.  The  judgment  of  the  lower 
court  maintained  the  defence,  dissolved  the  injunction,  and  plaintiffs 
appeal. 

The  Union  National  Bank  derived  its  title  to  the  property  involved 
in  this  controversy  under  its  judgment  and  execution  sale  in  its  suit 
against  some  of  the  Ohoppin  heirs;  the  bank  claiming  to  have  ac- 
quired at  the  sale  title  to  the  extent  of  seventy -nine  one  hundred 
and  twenty- seconds  of  the  property.  The  partition  suit  following 
this  sale  was  by  the  bank  against  those  of  the  heirs  of  Choppin  not 
parties  to  the  bank's  Judgment,  and  whose  interest  in  the  property 
was  not  divested  by  the  execution  sale.  The  partition  suit  of  the 
bank,  of  course  afSrmed  its  title  acquired  at  the  execution  sale,  that 
title  being  the  basis  of  ownership  by  which  the  bank  demanded  the 
partition.  Brought  against  the  defendants  as  owners  in  common  with 
the  bank,  the  suit  equally  afSrmed  their  title.  Civil  Code,  Art.  1330. 
That  suit  resulted  in  a  decree  for  the  partition  in  the  bank's  favor 
against  all  the  defendants.  The  plaintiffs  in  the  present  suit  were 
included  as  defendants.  The  contention  of  the  plaintiffs  here  is, 
that  though  parties  to  the  partition  suit,  they  are  not  bound  by  the 
decree,  but  are  at  liberty  now  when  the  bank  is  proceeding  to  exe- 
cute the  partition  judgment  to  attack  the  title  of  the  bank  on  which 
the  partition  decree  was  based. 

The  issue  tendered  by  the  bank  in  the  partition  suit  was  the  title 
claimed  by  it  under  the  execution  sale.  The  defendants  in  that  suit, 
the  plaintiffs  here,  did  not  attack  the  title  of  the  bank.  They  chose 
to  defend  on  another  ground.  But  none  the  less  they  are  bound  by 
the  partition  decree.  That  closed  the  controversy,  so  far  as  the 
bank's  title  is  concerned.  If  they  could  reopen  that  controversy  to 
urge  defences  such  as  they  now  present,  there  would  be  no  end  to 
litigation.  In  reaching  this  conclusion  we  give  all  the  consideration 
it  deserves  to  the  suggestion  that,  disclaiming  heirship  in  the  par- 
tition suit,  plaintiffs  had  no  interest  in  raising  any  issue  as  to  the 
bank's  title.  We  think  the  partition  suit  called  on  defendants  for 
all  the  defences  of  which  the  case  was  susceptible.  Certainly  if  the 
bank  had  no  title  to  demand  the  partition,  that  was  the  most  obvious 
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defence.  The  defendant  called  on  to  meet  the  issue  of  title  is  not  at 
liberty  to  have  as  many  trials  as  the  defences  he  may  conceive  to 
exist. 

Onr  view  of  the  defence  of  res  judicata  dispenses  consideration  of 
other  issues  sought  to  be  raised  by  defendants. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  at  plaintiffs'  costs. 


47    6621 

48i407|  No.    11,764. 

State  of  Louisiana  bx  bbl.  Dick  Vickers,  Praying  fob  a  Writ 
OF  Habeas  Corpus. 

On  the  trial  of  an  application  of  a  party  indicted  for  murder  to  be  released  on  bail, 
there  is  no  necessity,  unless  he  asks  that  he  be  brought  before  the  court,  for  the 
accused  to  be  personally  present,  as  the  legality  of  his  detention  is  not  called 
in  question.  The  sheriff  as  an  officer  is  not  legally  concerned  whether  the  ap- 
plication for  bail  be  granted  or  not.  The  District  Attorney  of  the  district  in 
which  the  criminal  charge  Is  pending  is  the  proper  person  with  whom  such  an 
application  should  be  contradictorily  disposed  of,  and  it  is  proper  that  the 
District  Judge,  if  he  has  talzen  previous  action  in  the  matter,  be  notified  of  it. 

A  mistrial  because  of  a  disagreement  of  a  jury  as  to  a  capital  offence  does  not  fur- 
nish the  accused  the  absolute  right  to  give  ball.  That  fact,  coupled  with  other 
circumstances,  simply  affords  proper  matter  for  the  court  to  consider  in  exer- 
cising its  discretion  as  to  whether  or  not  it  will  admit  to  bail. 

Bail  Is  frequently  allowed  from  considerations  independent  of  the  merits  of  the 
prosecution,  as,  for  instance,  the  dangerous  illness  of  the  accused,  or  long 
delay  In  bringing  his  case  to  trial.  Such  cases  are  addressed  to  the  sound  dis- 
cretion of  the  court,  and  the  conduct  of  the  prisoner  after  his  Indictment 
enters  as  a  factor  into  their  determination. 

Where  the  record  brought  up  shows  that  a  mistrial  in  a  capital  case  was  followed 
by  an  application  by  the  accused  for  ball— that  the  application  was  granted. 
but  that  instead  of  furnishing  bond  the  pa  ty  escaped— that  thereupon  the 
order  was  revoked  by  the  District  Judge.  That  subsequently,  the  prisoner 
being  In  confinement,  his  case  was  called  for  trial,  but  over  his  objection  It 
was  continued  for  five  months;  that  he  made  a  second  application  for  bail  to 
the  District  Court,  which  was  refused  (the  court  refusing  to  near  testi- 
mony), and  he  then  applied  to  the  Supreme  Court  for  relief—that  court  refused 
the  writ— there  being  no  attempt  to  establish  before  it  that  the  return  of  the 
accused  to  imprisonment  was  through  hia  voluntary  act,  and  there  being 
nothing  before  it  which  was  not  before  the  District  Court  upon  the  second  ap- 
plication That  the  accused  had,  after  escaping,  voluntarily  surrendered  him- 
self, is  not  established  by  a  proffer  before  the  District  Court  to  prove  that  fact, 
and  a  refusal  by  the  District  Judge  to  hear  testimony  upon  the  subject  brought 
before  it:  The  facts  connected  with  his  return  are  merely  asserted,  aud  not 
attempted  to  be  shown  to  the  Supreme  Court  by  evidence.  The  bill  of  excep- 
tion taken  in  the  District  Court  does  not,  per  se,  establish  the  facts  referred  to. 
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Relator  alleges  that  on  the  26th  January,  1894,  he  was  in- 
dicted by  the  grand  jury  of  De  Soto  parish,  charged  with 
the  murder  of  one  Oherose;  that  on  the  I7th  of  February,  1894,  he 
was  tried  by  a  jury,  which  was  unable  to  agree,  and  a  mistrial  was 
ordered  by  the  trial  judge.  That  on  February  11,  1896,  he,  through 
his  counsel,  demanded  a  trial,  when,  on  motion  and  afSdavit  of  the 
District  Attorney,  his  case  was  continued  to  the  August  term  of 
court.  That  after  a  continuance  of  his  case,  as  aforesaid,  he  applied 
to  the  presiding  judge  for  bail,  which  application  the  said  judge  re- 
fused to  hear  or  entertain,  whereby  he  has  been  deprived  of  his  con- 
stitutional right  to  bail,  a  right  guaranteed  him  by  the  Constitution 
of  the  State.  That  in  his  case  the  proof  is  not  evident,  nor  the  pre- 
sumption great,  all  of  which  would  appear  by  reference  to  the 
transcript  which  he  annexed  to  his  petition.  That  the  presiding 
judge,  who  refused  to  hear  his  application  for  bail,  in  a  written 
opinion  on  file  and  of  record,  and  which  he  annexed  to  his  petition 
in  said  cause,  said:  '*The  question  was  whether,  believing  with  the 
jury  that  it  was  not  a  proper  case  for  the  infliction  of  the  death 
penalty,  I  should,  because  I  had  it  in  my  power  to  do  so,  and  because 
he  was  unable  to  give  bond,  allow  him  to  lie  there  and  die,  and 
thereby  inflict  the  death  penalty  through  the  machinery  of  the  law 
without  a  conviction  and  in  a  case  to  which  neither  I  nor  the  jury 
thought  the  death  penalty  should  be  applied." 

The  record  sent  up  shows  that  relator  was  indicted  for  murder  on 
the  24th  January,  1894,  and  that  on  February  27, 1894,  a  mistrial  in  bis 
case  was  entered,  the  jury  before  which  he  was  tried  not  being  able 
to  agree.  That  on  the  27th  February,  1894,  his  release  from  impris  - 
onment  was  ordered,  conditioned  on  his  giving  bond  for  two  thou- 
sand dollars.  That  on  the  24th  of  September,  1894,  this  order  was 
revoked,  the  judge's  order  for  revocation  stating  <'  this  order  for 
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bond  is  hereby  revoked,  the  defendant  haying  escaped  and  shown  a 
disposition  to  avoid  a  trial."  That  on  January  28,  1895,  the  cise  was 
fixed  for  trial  for  February  4,  1895,  but  this  order  was  set  aMde  on 
the  next  day.  That  on  the  11th  February,  1895,  the  accused, 
through  his  counsel,  asked  that  it  be  again  fixed,  but  that  the  Dis- 
trict Attorney,  objecting  and  filing  a  motion  for  a  continuance,  sup- 
ported by  affidavit,  the  case  was  continued  to  the  next  term  of 
court.  That  the  accused  then  applied  tc  be  released  on  bail,  which 
the  court  refused.  That  he  then  proposed  to  offer  certain  testimony 
and  evidence  in  support  of  the  application,  but  the  District  Attorney 
objecting,  the  judge  refused  to  receive  the  evidence,  and  that  to  the 
rulings  of  the  District  Judge  counsel  of  accused  took  a  bill  of  exception. 

In  his  affidavit  for  a  continuance  the  District  Attorney  declared 
that  the  State  could  not  go  safely  to  trial,  in  consequence  of  two 
important  witnesses  for  the  prosecution,  after  having  been  sub- 
poenaed, having  absented  themselves  from  the  State  without  his 
knowledge;  that  these  parties  had  testified  at  the  coroner's  inquest, 
and  the  importance  of  their  testimony  would  appear  from  a  copy  of 
the  same  annexed  to  the  motion  for  continuance.  That  he  had  been 
informed  that  these  witnesses  were  absent  through  the  procurement, 
consent  and  aid  of  the  accused. 

In  the  first  bill  of  exception  taken  by  relator  it  is  recited  that  the 
defendant,  in  open  court,  making  an  application  for  bail,  propoaed 
to  show  and  establish  that  after  his  alleged  escape  he  voluntarily 
surrendered  and  offered  to  tender  evidence  to  show  that  he  had 
nothing  to  do  with  the  leaving  of  certain  State  witnesses  referred 
to  in  the  application  for  continuance  by  the  State,  and  that  he 
offered  to  introduce  on  trial  of  said  application  the  written  opinioa 
of  the  trial  judge  as  published  in  the  Democrat  Journal  of  date 
Friday,  June  the  8th,  1894,  which  opinion  or  article  was  annexed  to 
the  bill,  and  offered  to  show  that  the  next  jury  term  of  court  was  six 
months  off ;  all  of  which  offering  of  evidence  and  tender  of  proof  the 
presiding  judge  refused  to  hear  and  receive. 

The  District  Judge,  in  signing  the  bill,  says:  <*  The  above  state- 
ment might  imply  that  the  court  had,  on  defendant's  application, 
gone  into  the  question  of  bail.  If  so,  it  is  that  far  wrong.  The  de- 
fendant asked  the  court  to  hear  and  consider  an  application  for  bail, 
and  to  receive  evidence  on  the  question,  which,  on  objection  by  the 
District  Attorney,  the  court  declined  to  do.    The  defendant  then 
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Stated  his  purpose  to  offer,  if  the  question  was  opened,  the  evidence 
mentioned  above.  The  court  was  of  the  opinion  that  where  the 
witnesses  had  left  the  State,  throug^h  the  instrumentality  and  the 
procurement  of  those  working  for  and  managing  the  defence  (not 
the  lawyers,  of  course) ,  as  the  court  was  satisfied  is  the  case  here, 
and  the  State  was  then  forced  to  apply  for  a  continuance,  it  was 
not  a  proper  case  for  the  court  to  go  behind  the  indictment  and 
inquire  into  the  question  of  bail.  It  is  true  that  an  order  for  bond 
was  once  granted  after  hearing  the  evidence  at  the  mistrial  and 
afterward  set  aside,  but  in  granting  that  order  the  court  was  largely 
influenced  by  the  fact  that  the  prisoner  had  originally  surrendered 
the  day  after  the  killing  and  shown  no  disposition  to  avoid  a  trial 
and  one  trial  had  been  had,  resulting  in  no  verdict.  He  failed  to 
give  the  bond  and  made  his  escape  by  feigning  sickness  and  deceiv- 
ing the  doctors  and  deputy  in  charge  of  him ;  went  to  the  woods 
and  avoided  arrest  until  the  next  court  passed  (August  term,  1894) , 
and  now  a  trial  is  again  defeated  by  the  means  above  described  and 
set  forth  in  the  affidavit  of  the  District  Attorney.  Under  these  cir- 
cumstances the  court  felt  constrained  to  refuse  to  go  into  the  ques- 
tion of  bail. 

The  article  in  the  Democrat  Journaly  referred  to  in  the  bill  of  ex- 
ceptions, was  simply  a  private  card  published  in  that  newspaper, 
by  W.  P.  Hall,  who  is  the  judge  of  the  District  Oourt  in  which  the 
indictment  was  found,  which  apparently  was  drawn  out  by  a  criti- 
cism upon  his  having,  as  judge  of  the  district,  permitted  the  accused 
to  have  been  removed  from  the  jail  and  placed  in  the  custody  of  a 
deputy  sheriff  at  a  private  house,  from  which  it  would  seem  he 
made  his  escape.  This  permission  was  based  upon  the  fact  that  the 
accused  had  been  unable  to  furnish  bond  under  the  authority  given 
him  so  to,  and  upon  a  belief  of  the  judge  that  his  physical  condition 
was  such  as  to  endanger  his  life  were  he  to  be  forced  to  remain  im- 
prisoned at  that  time.  In  the  course  of  the  article  the  judge  used 
the  words  which  the  relator  has  embodied  in  his  petition. 

The  refusal  of  the  District  Judge  to  allow  bail  was  followed  by  the 
present  application. 

The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  O.  J.  Relator  claims  that  this  application  comes  before 
us  in  the  exercise  of  the  original  jurisdiction  conferred  upon  this 
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court  by  Article  89  of  the  OonBtitntion.  His  prayer  is  that  he  be 
admitted  to  bail,  and  to  this  end  he  has  mied  the  sheriff,  who  has 
him  in  custody ,  to  show  cause  why  this  should  not  be  done.  There 
is  no  claim  that  the  relator's  detention  is  unlawful,  and  the  sheriffs 
connection,  therefore,  with  the  case  is  different  from  what  it  would 
have  been  had  an  issue  of  that  kind  been  presented. 

On  the  ar^ment,  counsel  referred  to  the  fact  that  the  sheriff  had 
made  no  return,  but  that  in  lieu  thereof  the  District  Judge  and  the 
District  Attorney  had  filed  statements  or  shown  cause.  The  sheriff, 
on  the  rule  to  show  cause,  would,  of  course,  have  had  no  cause  to 
show.  As  an  officer  he  is  not  legally  concerned  whether  the  accused 
should,  in  the  interval  between  indictment  and  trial,  be  imprisoned 
or  set  at  large.  In  matters  of  this  kind  the  District  Attorney  is  the 
proper  person  with  whom  the  proceedings  should  contradictorily  be 
taken.  In  the  appendix  to  Church  on  Habeas  Corpus  wUl  be  found 
a  printed  form  by  which  he  is  to  be  notified  of  such  applications.  It 
is  proper  that  other  parties  also  interested  should  receive  notice 
thereof.  In  the  case  at  bar  the  District  Judge  has  been  called  on  to 
take  action,  and  had,  in  fact,  taken  actiou  in  the  matter  of  releasing 
the  defendant  on  bail,  and  it  was  in  the  interest  of  the  regularity  of 
judicial  proceedings  that  he  should  be  advised  of  the  proceeding. 
There  was  no  absolute  necessity,  under  the  issue  as  made,  that  re- 
lator should  be  personally  present,  nor  has  he  asked  to  be  present 
(Church  on  Habeas  Corpus,  par.  889,  q.).  We  assume  that  the 
sheriff,  as  in  duty  bound,  will  conform  to  whatever  order  the  court 
may  issue  in  the  case. 

In  State  ex  reZ.  Bauman  vs.  Sheriff,  44  An.  1016,  we  said  that 
whilst  the  writ  of  habeas  corpus  is  one  of  right,  it  is  not  one  of 
course ;  that  a  party  seeking  to  avail  himself  of  it  is  not  at  liberty  to 
select  for  himself  absolutely  either  the  time  or  place  for  relief  or  the 
tribunal  for  which  it  is  to  be  obtained;  that  so  far  from  conceding 
it  to  be  the  duty  of  this  court  to  entertain  and  act  under  each  and 
every  application  for  the  writ  on  which  we  might  legally  do  so,  we 
were  of  the  opinion  that  we  should  abstain  from  action  where  this 
might  as  well  be  done  in  competent  lower  courts,  unless  there  should 
be  special  circumstances  making  immediate  direct  action  or  inter- 
vention necessary  or  expedient. 

The  great  expense  and  inconvenience  of  bringing  parties  and  wic- 
nesses  to  the  city  of  New  Orleans  from  remote  parishes ;  the  amount 


FORTY-  SEVENTH  ANNUAL  REPORTS,   1895.  667 

state  ez  rel.  Vlokers. 

of  time  necessarily  oecapied  in  examination  and  adjudication  of 
issues  placed  throngh  original  hearings  before  a  court  whose  juris- 
diction was  intended  to  be  mainly  appellate  and  supervisory,  and 
only  exceptionally  original,  and  the  (almost  unavoidably)  unsatis- 
factorv  and  imperfect  manner  in  which  the  exact  facts  of  the  differ- 
ent cases  can  be  shown,  furnish  obvious  reasons  for  the  rule  there 
announced. 

Relator  assigns  as  a  special  reason  for  our  entertaining  the  present 
application,  that  the  District  Judge  refused  to  entertain  a  similar 
one  presented  to  him.  An  inspection  of  the  record  shows  that  after 
relator  had  been  placed  on  trial  for  murder,  and  the  jury  had  been 
discharged  on  account  of  their  inability  to  agree  on  relator's  appli- 
cation for  bail,  he  was  ordered  to  be  released  on  furnishing  bond  in 
the  sum  of  two  thousand  dollars;  that  being  unable  to  furnish  this 
bond  he  remained  in  prison.  That  being  attacked  later  by  illness 
the  District  Judge  permitted  him  to  be  removed  from  jail  and  kept 
at  a  privaie  house  under  custody  of  the  sheriff.  That  he  escaped 
from  this  house,  and  pending  his  absence  the  District  Judge  revoked 
the  order  for  bail.  That  subsequently  he  was  either  captured  by  the 
officers  or  he  surrendered  himseff,  and  his  case  was  fixed  for  trial, 
but  upon  it  being  shown  that  two  of  the  witnesses  for  the  prosecu- 
tion had  absented  themselves  from  the  State  the  case  (over  relator's 
objection)  was  continued  to  the  next  jury  term.  That  he  then  made 
a  second  application  for  bail,  which  the  judge  refused.  Accused 
then  asked  that  evidence  be  heard  on  the  question  of  bail,  which  the 
court  refused  to  receive  on  objection  of  the  District  Attorney. 

The  only  original  evidence  attempted  to  be  brought  before  us  (we 
mean  by  this,  evidence  not  before  the  District  Judge)  is  a  copy  of 
the  newspaper  article,  written  by  the  judge,  which,  having  been  re- 
fused to  be  received  by  him,  reached  us  only  as  part  of  the  bill  of 
exception.  We  are  not  called  on  in  this  rale  to  mandamua  the  Dis- 
trict Jndge  to  hear  the  witnesses  and  to  receive  the  rejected  evi- 
dence, nor  to  review  or  annul  the  action  of  the  District  Judge  in 
having  revoked  the  order  for  bail  after  he  had  granted  it.  The  case 
is  not  before  us  upon  a  writ  of  certiorari,  nor  upon  an  appeal.  No 
witnesses  have  been  summoned,  nor  asked  to  be  summoned  by  the 
relator  before  this  court.  We  are  not  in  position  to  know  who  the 
witnessed  are  by  whom  he  says  he  could  have  established  the  par- 
ticular facts  which  he  asserts  he  could  have  established  by  them  in 
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the  District  Court.  What  they  would  have  sworn  to  had  they  been 
brought  before  us;  what  the  importance  and  effect  of  the  facts 
which  might  have  been  sworn  to  would  have  been,  had  they  been 
produced,  we  can  not  say.  No  affidavits  nor  depositions  of  witnesses 
came  up  with  the  record.  The  mere  fact  that  the  relator  offered  in 
the  lower  court  to  prove  certain  facts,  and  that  the  court  refused  to 
allow  proof  of  the  facts,  does  not  establish,  in  this  court,  on  thi^ 
original  application  for  bail,  the  facts  themselves.  The  very  utmost 
effect  of  the  bill  would  be  to  establish  that  certain  acts  had  been  at- 
tempted to  be  done  by  relator  and  refused  to  be  allowed  to  be  done 
in  the  District  Court,  and  from  this  showing,  to  lay  a  foundation  for 
action  by  this  court,  either  for  a  certiorari,  a  mandamus  or  an  ap- 
peal (were  one  permissible  in  such  cases),  or  (o  establish  to  its  sat- 
isfaction a  condition  of  affairs  such  as  would  cause  it,  in  the  exercise 
of  its  discretion,  to  entertain  an  original  application  for  bail. 

Viewing  the  application  as  a  recourse  to  relief  under  original 
powers,  the  order  which  issued  in  this  case  was  granted.  We  do 
not  think  the  newspaper  article  annexed  to  the  bill  of  exception, 
even  if  it  were  before  us  in  proper  form,  should  be  considered.  It  is 
a  mere  personal,  extra-judicial  unofficial  act.  We  would  have  ex- 
pected  that  relator  should  have  furnished  to  this  court  in  some 
form  the  evidence  which  he  says  he  unsuccessfully  proffered  in  the 
lower  court,  but  he  has  not  done  so.  He  has  brought  up  only 
matters  which  occurred  in  the  lower  court  of  which  the  District 
Court  had  judicial  knowledge  without  the  necessity  of  formal  intro- 
duction of  evidence  in  respect  thereto  before  it,  and  on  which 
it  must  have  acted  in  declining  the  second  application  for  bail.  We 
would  have  expected  that  the  scope  of  the  inquiry  before  us  would 
have  been  enlarged  beyond  that  which  it  had  when  the  same  matter 
was  submitted  in  the  District  Court  by,  at  least,  the  rejected  evi- 
dence,  but  it  has  not  been  enlarged.  We  find  matters  precisely 
where  the  District  Judge  left  them,  and  in  acting  on  this  application, 
as  matters  stand,  we  have  to  go  over  the  same  ground  and  examine  the 
same  reasons  which  the  judge  did — nothing  more  (State  ex  reU  Price 
vs.  Sheriff,  48  An.  857,  and  authorities).  Nothing  additional  is 
shown  to  us,  unless  the  acts  of  the  jud  .e  himself  in  originally  having 
granted  the  order  for  bail,  or  in  having  subsequently  revoked  it, 
furnish  matter  for  our  original  consideration.  His  course  on  both 
points  stands  unreversed  and  unattacked.     We  are  asked,  none  the 
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less  practicaUy,  to  give  force  and  effect  to  the  former  order  and  to 
ignore  the  latter.  This  we  can  not  do  unless  the  order  of  revocation 
was  vnthout  authority y  and  that  it  was  not,  whether  it  was  erroneous 
or  not.  For  the  purposes  of  the  present  inquiry  they  have  to  go 
together,  or  not  all.  The  acts  of  the  lower  court  are  not  before  us  for 
adverse  criticism  in  this  proceeding. 

The  only  matters  really  before  the  court  under  the  condition  of  the 
evidence  are,  first,  the  effect  upon  a  right  to  bail,  of  a  mistrial  in  a  case 
where  a  party  has  been  indicted  for  murder,  and  the  effect  of  that 
fact  when  supplemented  by  the  fact  that  his  cause  has  been  con- 
tinued for  five  months. 

An  examination  of  the  authorities  bearing  upon  the  question  has 
led  us  to  the  conclusion  that  the  fact  of  a  miatrial  having  taken 
place  has  not  the  full  force  which  relator  assigns  to  it.  Church  on 
Habeas  Corpus,  pars.  402  and  403,  thus  refers  to  the  matter : 

"  A  mistrial  because  of  a  disagreement  of  the  jury  as  to  a  capital 
offence  does  not  establish  per  se  that  the  proof  is  not  evident,  and 
that  the  accused  is  entitled  to  bail."  (Oittng  Ex  parte  England,  23 
Tex.  App.  100,  127;  State  vs.  Summons,  19  Ohio,  139;  Ex  parte  Patti- 
son,  66  Miss.  161,  as  explained  \n'Ex  parte  Hamilton,  65  Miss.  98,  143) . 

'*  One,  or  even  two  mistrials  will  not  furnish  the  accused  the  abso- 
lute right  to  give  bail,  but  where  there  has  been  one  mistrial  under 
favorable  circumstances  for  the  prosecution,  and  the  conduct  of  the 
accused  prior  and  subsequent  thereto  shows  to  the  satisfaction  of 
the  court,  that  he  has  not  and  never  had  any  thought  of  avoiding 
trial,  and  the  evidence  as  preserved  upon  the  trial  is  conflicting  as 
to  his  guilt  of  the  charge,  he  may  properly  be  admitted  to  bail." 

From  this  it  would  appear  that  a  mistrial  coupled  with  other  cir- 
cumstances furnishes  simply  proper  matter  for  the  court  to  consider, 
in  exercising  its  discretion,  as  to  whether  or  not  it  will  admit  to 
bail.     Ex  parte  Goans,  99  Mo.  103;  People  vs.  Tinder,  19  Oal.  539. 

In  the  case  at  bar,  we  know  nothing  of  the  evidence  touching  the 
guilt  or  inaocence  of  the  accused,  and  while,  both  by  the  record, 
which  relator  brings  up,  and  the  proffer  of  his  testimony,  it  is  made 
known  to  us  that  he  did,  as  a  fact,  escape  from  the  custody  of  the 
sheriff,  the  facts  connected  with  his  return  are  merely  asserted,  and 
not  attempted  to  be  shown  to  us  by  evidence.  The  bill  of  exception 
does  not,  per  se,  establish  the  facts  therein  referred  to,  as  we  have 
already  said. 
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In  so  far  as  the  application  to  bail  is  based  upon  the  fact  that  the 
trial  of  the  accused  has  been  postponed,  it  rests  very  greatly  in  the 
discretion  of  the  court.  The  fact  is  one  of  those  matters  ''  inde- 
pendent of  .the  merits  of  the  prosecution"  which  Church  refers 
to,  in  the  consideration  of  which  the  conduct  of  the  party  plays  an 
important  part. 

The  object  of  imprisonment  is  to  secure  trial,  and  the  escape  of  a 
prisoner  weighs  against  him,  when,  under  the  circumstances  in 
which  relief  is  asked,  relief  is  merely  of  grace,  and  not  of  absolute 
right.  We  are  of  the  opinion  that  the  application  for  bail  as  pre- 
sented to  us  does  not  authorize  us  to  grant  the  relief  sought. 

Application  refused. 

DiBSENTiNO  Opinion. 

Watkins,  J.  This  application  is  addressed  to  this  court,  and  the 
object  of  relator  is  to  obtain  bail. 

The  application  is  made  in  pursuance  of  the  provisions  of  Art.  89 
of  the  Constitution,  which  expressly  confers  on  this  court  the  requi- 
site jurisdiction  to  entertain  it  and  grant  the  desired  relief. 

They  are  that  '*  the  Supreme  Court  and  each  of  the  judges  thereof 
shall  have  power  to  issue  writs  of  habeas  corpus  at  the  instance  of 
persons  in  actual  custody,  in  cases  when  it  may  have  appellate  juris- 
diction." 

This  is  a  grant  of  original  jurisdiction  to  this  court  acting  as  such, 
which  is  altogether  independent  of  the  supervisory  jurisdiction, 
which  is  conferred  upon  it  by  Art.  90  of  the  Constitution. 

A  like  jurisdiction  is  given  to  district  judges  within  their  respective 
districts.     Art.  116. 

Hence  it  is  clear  that  either  may  act;  that  is  to  say,  this  courty  or 
the  judges  thereof,  or  the  judge  of  the  district  wherein  the  applicant 
is  imprisoned. 

The  case  presented  is  of  a  person  who  was  indicted  for  murder. 
Was  subsequently  tried  on  that  charge,  and  a  mistrisl  was  entered, 
the  jury  failing  to  agree.  Was  granted  bail  subsequently  in  the  sum 
of  $2000.  Being,  for  the  time,  unable  to  give  the  requisite  security, 
and  suffering  from  illness,  he  was  temporarily  paroled;  and,  while 
thus  paroled,  made  his  escape.  The  order  granting  bail  was  revoked. 

Afterward  be  returned  and  was  again  incarcerated  in  jail.  At 
the  next  issuing  term  of  court  the  case  was  fixed  for  trial;  and  on 
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the  following  day  the  fixing  was  dot  aside  on  the  suggestion  of 
the  District  Attorney.  During  the  same  term  of  the  coart  the  de- 
fendant made  a  formal  application  for  the  fixing  and  trial  of  the 
case,  bnt  it  was  refused  by  the  court,  aqd  a  continuance  granted  on 
the  written  application  of  the  District  Attorney. 

At  this  time  the  defendant  made  application  for  bail,  and  the  judge 
declined  to  entertain  it,  or  to  consider  it  at  all. 

To  this  declination  to  act  the  defendant  reserved  a  bill  of  excep- 
tions, and  the  judge  appended  his  reasons. 

In  his  present  petition  the  relator  sets  out  this  state  of  .facts,  and 
prays  that  this  court,  acting  as  such,  grant  him  relief.  In  response 
the  District  Judge  and  District  Attorney  have  each  made  a  statement 
of  facts,  differing  in  no  essential  particular  from  the  judge's  state- 
ment in  the  bill  of  exceptions. 

To  this  application  is  appended  a  certified  copy  of  the  entire  record 
of  the  State  vs.  Vickers,  including  the  bill  of  indictment,  minutes  of 
court,  bills  of  exception,  order  fixing  amount  of  bail,  and  the  subse- 
quent cancellation  of  same ;  and  also  the  State's  application  for  a 
continuance,  the  defendant's  subsequent  application  for  bail,  and 
the  District  Judge's  reasons  for  declining  to  entertain  the  same — 
thus  fully  exhibiting  all  the  proofs  necessary  or  useful  in  enabling 
us  to  decide  the  question  presented  for  the  decermination  of  this 
court.  • 

For  the  purpose  of  accuracy  I  have  appended  the  reasons  the  Dis- 
trict Judge  assigned,  viz. :  ''The  above  statement  might  imply  that 
the  court  had,  on  defendant's  application,  gone  into  the  question  of 
bail ;  if  so,  it  is  that  far  wrong.  The  defendant  asked  the  court 
to  hear  and  consider  an  application  for  bail,  and  to  receive 
evidence  on  the  question,  which,  on  objection  by  the  District  Attor- 
ney, the  court  declined  to  do.  The  defendant  then  stated  his  pur- 
pose to  offer,  if  the  question  was  opened,  the  evidence  mentioned 
above.  The  court  was  of  the  opinion  that  where  the  witnesses  had 
left  the  State,  through  the  instrumentality  and  the  procurement  of 
those  working  for  and  managing  the  defence  (not  the  lawyers,  of 
course),  as  the  court  was  satisfied  is  the  case  here,  and  the  State 
was  then  forced  to  apply  for  a  continuance,  it  was  not  a  proper  case 
for  the  court  to  go  behind  the  indictment  and  inquire  into  the  ques- 
tion of  bail.  It  is  true  that  an  order  for  bond  was  once  granted 
after  hearing  the  evidence  at  the  mistrial,  and  afterward  set  aside, 
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but  in  granting  that  order  the  court  was  largely  influenced  by  the 
fact  that  the  prisoner  bad  originally  surrendered  the  day  after  the 
killing  and  shown  no  disposition  to  avoid  a  trial,  and  one  trial  had 
been  had  resulting  in  no  verdict.  He  failed  to  give  the  bond  and 
made  his  escape  by  feigning  sickness  and  deceivinglthe  doctors  and 
deputy  in  charge  of  him;  went  to  the  woods  and  avoided  arrest  un- 
til the  next  court  passed  (August  term,  1894) ,  and  now  a  trial  is 
again  defeated  by  the  means  above  described  and  set  forth  in  the 
affidavit  of  the  District  Attorney.  Under  these  circumstances  the 
court  felt  constrained  to  refuse  to  go  into  the  question  of  bail." 

In  my  opinion  this  court  is  fully  veRted  with  original  jurisdiction  to 
act,  as  the  charge  made  under  which  the  defendant  is  indicted  is 
murder^  of  which  it  has  appellate  jurisdiction.  Constitution,  Arts. 
81  and  89. 

From  the  statement  of  the  District  Judge  it  is  clear  that  he  de- 
clined to  entertain  the  application  at  all,  for  he  says: 

"  The  above  statement  might  imply  that  the  court  had,  on  defend- 
ant's application,  gone  into  the  question  of  bail;  if  so,  it  is  that  far 
wrong.  The  defendant  asked  the  court  to  hear  and  consider  an  ap- 
plication for  bail,  *  *  which  on  objection  from  the  District  At- 
torney, the  court  declined  to  do." 

The  Constitution  declares  that '<  all  persons  shall  be  bailable  by 
sufficient  sureties,  unless  for  capital  ofl^nces,  where  the  proof  is  evi- 
dent or  presumption  great. ^^     Art.  9. 

It  has  been  frequently  held  that  the  finding  of  an  indictment  is  '*  a 
presumption  great,"  which  precludes  the  accused  from  the  bei.eflt 
of  bail. 

But  it  has  also  been  frequently  held  that  in  the  event  of  a  mistrial 
and  the  failure  of  the  jury  to  agree,  that  presumption  is  overcome. 
It  has  been  held  that  in  case  the  defendant  demands  a  trial  and  it  be 
refused,  and  a  continuance  is  granted  at  the  request  of  the  State, 
the  presumption  is  overcome. 

In  this  case  not  one  but  both  of  these  incidents  occurred. 

Recognizing  the  right  of  the  defendant  to  bail,  under  these  cir- 
cumstances, the  District  Judge  granted  an  order  of  bail,  and  fixed 
the  amount  at  two  thousand  dollars.  But  six  months  later  he  re- 
voked the  order,  on  the  ground  that  the  defendant  had  "  escaped 
and  shown  a  disposition  to  avoid  a  trial." 
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Bat  in  defendant's  bill  of  exceptions,  which  was  taken  to  the 
jadge's  declination  to  entertain  his  application  for  bail,  it  is  stated 
that  "after  his  alleged  escape,  he  voluntarily  surrendered;  and  this 
statement  is  not  denied  by  the  judge  in  his  reasons  for  refnsing  the 
reqnest.  On  the  contrary,  the  fact  is  admitted,  for  he  says:  <*  He 
failed  to  give  bond  and  made  his  escape;  *  *  *  went  to  the 
woods  and  avoided  arrest  until  the  next  court  had  passed,"  etc. 

But  he  was  again  incarcerated  in  jail,  and  at  a  subsequent  term 
of  court  the  case  was  fixed  for  trial  at  the  instance  of  the  District 
Attorney. 

It  is  therefore  clear  that  in  so  far  as  the  escape  had  any  prejudi- 
cial effect  upon  the  presumption  of  the  guUt  of  the  defendant,  the 
same  was  removed  by  his  subsequent  surrender. 

This  question  was  squarely  decided  in  the  recent  case  of  State  vs. 
Stewart,  47  An.  410. 

In  that  case  a  motion  was  made  to  dismiss  the  defendant's  appeal, 
on  the  ground  that  he  had  escaped  from  jail  subsequent  to  the  grant- 
ing of  the  order  of  appeal,  and  to  the  motion  was  appended  an  ex 
parte  affidavit  of  the  sheriff,  making  proof  of  that  fact.  In  reply 
the  defendant's  counsel  filed  with  the  record  a  subsequent  affidavit 
of  the  same  officer,  showing  that  the  defendant  had  voluntarily  8ur' 
rendered  himself. 

On  these  two  affidavits  this  court  assumed  full  and  complete 
appellate  jurisdiction  of  the  appeal,  overruled  the  motion,  decided 
the  case  on  its  merits,  reversed  the  judgment  appealed  from,  and 
remanded  the  case  for  a  new  trial. 

In  my  opinion  that  decision  is  correct. 

But  in  view  of  the  fact  that  in  the  exercise  of  this  court's  appellate 
jurisdiction  it  examined  and  passed  upon  that  issue,  how  can  it  de- 
cline to  do  so  now  in  the  exercise  of  its  original  jurisdiction? 

And  if  the  facts  be  examined  and  passed  upon — as  I  think  the 
court  is  bound  to  do — how  can  a  like  conclusion  be  avoided?  That  is 
to  say  that  the  defendant's  subsequent  surrender  neutralized  the 
prejudicial  effect  of  his  previous  escape. 

Disembarrassed  of  that  impediment  the  defendant  is  quite  as  much 
entitled  to  relief  as  Stewart  was. 

In  so  far  as  the  further  statement  of  the  judge  to  the  effect  that 
certain  "  witnesses  for  the  State  had  left  the  State  through  the  in- 
43     ' 
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stramentality  and  the  procurement  of  tfio9e  working  for  and  managing 
the  defence'^  is  concerned,  I  do  not  think  it  entitled  to  considera- 
tion. Surely  an  accused  person  can  not  be  denied  bis  constitutional 
right  to  bail  on  the  supposition  that  his  friends  have  influenced  some 
of  the  witnesses  to  leave  the  State. 

On  this  hypothesis  he  might  be  doomed  to  perpetual  imprison- 
ment. 

For  these  reasons  I  dissent  from  the  opinion  of  the  majority. 


No.  11,720. 
Heibs  of  Similibn  La  Branch  vs.  Fergus  Montbout. 

When  property  mortgaged  is  described  as  **  being  on  the  left  bank  of  the 
Mississippi  river  and  as  haying  a  certain  front  on  the  said  rlyer/*  the  object 
Intended  to  be  mortgaged  must  be  held  .to  be  the  same  as  that  which  would 
have  been  intended  by  the  parties  to  have  been  convoyed  in  an  act  of  sale  under 
the  same  description. 

Where  property  sold  is  described  as  "  a  sugar  plantation  on  the  left  bank  of  the 
Mississippi  river  having  a  front  of  one-fourth  of  one  arpent,  more  or  less,  on 
said  river  by  eighty  arpents  In  depth,"  the  purchaser  is  entitled  to  delivery  to 
the  full  extent  of  the  premises,  as  specified  In  the  contract,  and  to  Insist  upon 
the  call  for  the  river  as  the  front  boundary.  He  has  the  right  to  exact  a/roiK  on 
the  rivert  and  by  that  term  is  meant  not  a  front  exceptionally  on  the  river  as 
resulting  from  extreme  high  water  or  flood,  but  one  to  be  found  on  the  river  In 
Its  ordinary  stage  of  high  water. 

A  PPEAL  from  the  Twenty- first  Judicial   District   Court  for  the 
'^     Parish  of  St.  John  the  Baptist.     Boat,  J. 


Branch  K.  Miller  and  Joseph  F.  Pochi  for  Plaintiffs,  Appellants. 


Thoma8  /.  Semmes  <&  Legendre  for  Defendant,  Appellee. 


Argued  and  submitted  March  2,  1895. 
Decided  March  25,  1895. 
Rehearing  refused  April  22,  1895. 


On  the  28d  of  March,  1871,  the  plaintiffs,  by  act  before  Gnyol, 
notary  public,  mortgaged  in  favor  of  Octave  Hymel,  property  de- 
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scribed  in  the  act  as  <<  a  certain  tract  of  land  or  sugar  plantation 
situated  in  the  parish  of  St.  John  the  Baptist,  on  the  left  bank  of  the 
river  Mississippi,  at  about  thirty-nine  miles  above  the  city  of  New 
Orleans,  measuring  eleven  arpents  front  on  the  said  river  by  a 
depth  of  eighty  arpents." 

In  July,  1873,  Hymel  obtained  an  order  for  the  seizure  and  sale  of 
the  mortgaged  property,  which,  under  the  order,  was  seized  by  the 
sheriff  of  the  parish  of  St.  John,  in  October,  1878,  and  after  having 
been  divided  into  lots,  under  the  then  existing  laws,  was  sold  on 
October  4,  1878,  to  different  parties.  The  defendant,  at  that  sale, 
became  the  purchaser  of  four  of  the  lots. 

In  his  seizure  the  sheriff  described  the  property  as  a  certain  tract 
of  land  situated  on  the  left  bank  of  the  Mississippi  river,  measuring 
eleven  arpents  more  or  less  front  on  said  river  by  eighty  arpentB  in 
depth,  and  as  having  been  seized,  together  with  all  the  rights, 
servitudes,  etc. ,  of  said  lands. 

Four  deeds  of  sale  were  executed  by  the  sheriff  to  the  defendant* 
In  each  of  these  deeds,  the  sheriff  recites  that  the  property  seized 
had  been  divided  by  the  defendants  into  lots  not  less  than  ten,  nor 
more  than  fifty  acres,  as  per  plan  deposited  in  his  office ;  that  said 
lots  numbered  from  one  to  thirty -six,  each  lot  measuring  one -fourth 
of  one  arpent  more  or  less  front  on  said  river  (Mississippi  river)  by 
eighty  arpents  more  or  less  in  depth.  That  after  legal  notice  he  had 
advertised  the  tract  of  land  with  all  its  rights  and  servitudes  for 
sale.  That  after  crying  the  said  lots  (therein  described)  by  number, 
and  as  measuring  one- fourth  of  an  arpent  more  or  less  front  on  8aid 
river  by  eighty  arpents  more  or  less  in  depth,  with  all  its  rights  and 
servitudes,  he  had  adjudicated  the  said  lot  to  Fergus  Montegut  (the 
defendant) . 

The  purchaser  took  possession  of  the  property  adjudicated  to  him, 
and  has  held  the  same  ever  since.  There  was  judgment  for  defend- 
ant, and  plaintiff s  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiGHOLLS,  0.  J.  The  evidence  shows  that  at  the  time  of  the 
granting  of  the  mortgage  a  levee  ran  along  the  river  front,  and  that 
beyond  the  levee  there  unquestionably  existed  a  batture.  That  in 
1872  or  1878  a  new  levee,  further  to  the  front,  was  built,  the  effect 
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of  which  was  to  bring  the  battare  inside  of  the  general  line  of  levees 
as  then  established  on  the  front.  The  testimony  does  not  show  by 
whom  this  new  levee  was  constructed,  bat  we  assnme  it  was  pat  ap 
by  the  public  authorities,  and  to  conform  to  public  requirements  at 
that  time.  The  batture  in  question,  prior  to  the  building  of  the  new 
levee,  was,  daring  the  period  of  high  water  in  the  Mississippi,  cov- 
ered by  water  to  the  depth  of  two  or  three  feet,  and  even  in  low  water 
portions  of  it  remained  covered,  by  reason  of  there  being  sloughs  or 
low  places  on  it.  The  precise  stage  of  the  water  in  the  river  which 
uncovered  the  batture,  or  that  which  had  the  effect  of  overflow- 
ing it,  was  not  shown.  In  its  present  condition  it  seems  still  to 
be  covered,  when  the  river  is  up,  by  seepage  and  rain-water 
combined.  Even  in  low  water,  and  as  matters  now  stand,  the  bat- 
tare  can  not  be  utilized  by  the  defendant  for  hauling  his  freight  to 
the  boats  upon  the  river  in  consequence  of  its  muddy  condition.  The 
act  of  mortgage  neither  referred  to  a  plan,  nor  to  the  levee,  nor  to 
a  road,  as  the  front  boundary  of  the  plantation;  on  the  contrary,  it 
expressly  gave  the  river  as  that  boundary.  The  property  was  seized 
and  sold  according  to  the  mortgage  description.  When  property 
mortgaged  is  described  as  being  *<  on  the  left  bank  of  the  Mississippi 
river,  and  as  having  a  certain  number  of  arpents  front  on  the  river," 
we  must  hold  the  object  intended  to  be  mortgaged  to  be  the  same 
as  that  which  would  have  been  intended  to  be  sold  in  an  act  of  sale 
under  a  similar  description. 

In  Morgan  vs.  Livingston,  6  M.  224,  this  court  said : 
'*  From  a  very  close  examination  of  the  books  of  the  Land  Office 
of  the  United  States,  which  have  been  submitted  to  us,  and  the  dep- 
ositions of  surveyors  in  this  case,  it  is  clear  that  in  French  and  Span- 
ish conveyances,  both  public  aad  private,  the  words  face  au  fieuve^ 
face  frente  al  rio,  frente — front  to  the  river,  or  front,  exclusively 
designates  estates  bounded  by  the  river,  which  in  this  country  are 
otherwise  called  riparian,  bound  to  the  repair  of  the  road,  its 
ditches,  bridges  and  levees,  and  to  sapply  ground  for  either  or  the 
whole  of  these,  when  that  which  they  cover  is  carried  away  by  the 
w&ter.  We  are  therefore  bound  to  take  the  expression  frente  al  rio 
in  the  deed  as  evidence  of  the  intention  of  one  of  the  parties  to 
convey,  and  of  the  other  to  acquire  a  riparian  estate,  unless  by 
taking  it  in  this  sense  we  are  led  to  an  incongruous  or  absurd  re- 
sult.     *      *      *      )Ve  conclude  that  on  the  inspection  of  the  deed, 
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the  words /ront  to  the  river  used  therein  were  mtended  to  denote  a 
riparian  estate  bordering  on  the  river.'' 

In  the  case  cited,  referring  to  the  claim  that  the  existence  of  a 
public  road  in  front  of  the  trapeziam  of  land,  which  had  been  sold, 
was  evidence  of  an  intention  that  the  land  sold  should  have  another 
boondary  than  the  river,  the  court  said:  *'If  the  trapezium  had 
been  immediately  on  the  river,  and  no  road  had  intervened,  the 
qualified  property  which  riparian  owners  have  in  the  banks  before 
their  field  would  have  passed  to Poeyf arre (the  vendee)  as  an  acces- 
sory of  the  trapezium,  because  in  the  sale  of  a  field  the  sale  of  the 
bank  is  understood  as  a  part  or  accessory  of  the  field.  En  la  venta 
del /undo  ae  intende  vendida  la  ribera  como  parte  de  el;  ai  ae  vende  el 
/undo  gtf6  esta  immediato  alia  ribera j  tambien  se  iricluye  como  appen- 
dice  del  miemo  /undo.    3  Cur.  Ph.  ill  loco  citato^  No.  113. 

^'The  banks  of  the  river  are  not  sold,  but  rather  pass  as  an  ac- 
cessory of  the  land  sold.  Ripae  non  veiiduntur,  aed  magia  acce- 
dunt  rei  venditasy  CmpoUi  de  aero.  mat.  The  property  of  the  banks 
belongs  to  those  to  whose  fields  they  are  contiguous.  Proprietaa 
earum  (riparum)  eat  quorum  prmdiia  heerent,  ff.  2,  8^  5,  Code  Civil 
96^  Art.  8.  They  must  be  the  property  of  the  riparian  owners  with- 
out being  included  or  mentioned  in  their  grants,  for  if  they  were 
only  when  inclnded  there  would  be  no  use  for  the  provision  in  the 
law;  it  would  be  idle.  If,  therefore,  when  the  sovereign  grants  land 
contiguous  to  the  river,  without  mentioning  the  bank,  this  passes,  it 
must  do  so  as  an  accessory.  If  the  bank  pass  as  an  accessory  in 
the  grant  of  tlie  sovereign,  it  must  also  in  the  deeds  of  private  indi- 
viduals. 

''The  bank  passes  with  the  field,  even  when  there  is  an  interven- 
ing public  road.  Ripa  cedit  fundo,  1;  riparum  ff.  rer.  divia.  Inat. 
eod.  tit.  ub.  gloaa.  dicit  varum  ai  via  eat  msdia.  RipsB  reapectu  pro- 
prietatia  aunt  illorum  quorum  prmdiia  heerent,  aed  quid  ai  via  eaaet  in 
mediOy  inter -flumen  et  agrum  vel  domumf  Reaponde  idem  ut  ripse 
aunt  eorum.     Caepola,  tract.  11;  de  aerv.  ruat  cap.  26,  in  ripa. 

*'If  there  be  a  public  road  between  a  field  and  the  river,  still  that 
which  is  made  by  alluvion  accrues  to  the  field." 

Art.  457  declares  that  ''  the  banks  of  a  river  or  stream  are  under- 
stood to  be  that  which  contains  it  in  its  ordinary  stage  of  high  water, 
for  the  nature  of  the  banks  does  not  change,  although  for  some  cause 
they  may  be  overfiowed  for  a  time.    Nevertheless,  on  the  borders  of 
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the  Mississippi  and  other  navigable  streams,  where  there  are  levees 
established  according  to  law,  the  levee  shall  form  the  banks;"  and 
Art,  4S5,  that  *  *  *  n  the  ownership  of  the  river  banks  belongs 
to  those  who  possess  the  adjacent  lands." 

In  Morgan  vs.  Livingston  the  court  said:  <<The  levee,  then,  as 
well  as  the  battnre  under  water,  is  a  part  of  the  bank,  and  the  bank 
is  a  part  of  the  river,  which  consists  of  three  things — ^the  water,  the 
bed  and  the  bank." 

In  the  case  at  bar  there  can  be  no  discussion  as  to  what  the  front 
boundary  was  declared  to  be — ^it  was  not,  as  in  the  case  we  have  jaat 
been  quoting  from,  described  slb  fronting  the  rivery  or  fronting  to  the 
river,  but  as  property  ''  on  the  left  bank  of  the  Mississippi  having  a 
certain  front  on  that  river."  The  mortgagee  was  entitled  to  the 
benefit  of  his  contract  to  the  full  extent  of  the  premises  as  specified 
in  the  contract,  and  a  purchaser  under  a  foreclosure  of  the  mortgage 
was  entitled  to  a  like  delivery  to  the  full  extent  of  the  premises  as 
specified,  and  to  insist  upon  the  call  for  the  river  as  the  boundary, 
Guglielmi  vs.  Geismar,  47  An.  152;  0.  C.  2491.  It  was  his  right 
to  exact  a  front  on  the  river,  and  by  that  term  is  meant  not  a  front 
exceptionally  on  the  river,  as  resulting  from  extreme  high  water  or 
floods,  but  one  to  be  found  on  the  river  at  its  ordinary  stage  of  high 
water. 

As  the  ownership  of  the  batture  by  passing  to  the  defendant j  under 
and  through  this  legal  right,  passed  out  of  the  plaintiffs  at  the  same 
time,  it  is  a  matter  of  no  legal  interest  to  them  whether  the  transfer 
was  effected  by  the  batture  falling  directly  under  and  within  the 
description  of  the  thing  mortgaged  as  an  existing  part  of  the  body 
of  that  very  thirg,  or  whether  it  was  transferred  silently,  without 
express  mention,  and  merely  as  an  accessory  of  a  principal  thing: 
mortgaged.  In  either  event  it  ceased  to  belong  to  plaintiffs.  We 
think  the  District  Court  correctly  stated  that  the  issues  in  this  case 
were  similar  to  those  raised  in  the  case  of  HoUingsworth  vs.  Chaffe, 
83  An.  647. 

We  have  carefully  examined  the  record,  and  think  the  conclusions 
of  the  District  Judge  as  to  the  facts  were  correct.  We  see  no  error 
in  the  judgment  appealed  from,  and  it  is  hereby  affirmed. 

Rehearing  refused. 
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No.  11,782.  ^5-^j 

Leopold  M.  Layman  vs.  Mrs.  Victoria  Vioknair,  Wife  of  Felix       5?  i47o| 

LaSSEIGNE,  et  al.  "*r  G7»| 

Tbongh  under  the  rules  of  the  commercial  law  equities  might  be  barred  as  against 
the  personal  liability  of  the  maker  of  a  promissory  note,  it  does  not  follow 
that  the  equities  could  not  be  invoked  against  the  enforcement  of  a  mortgage 
securing  the  note.  Mortgages  are  not  negotiable.  When  the  public  records 
.  disclose  the  existence  of  equities  of  facts  from  which  presumptions  of  their 
existence  flow,  parties  taking  mortgages  are  put  upon  inquiry,  and  are  not 
entitled  to  protection  of  their  mortgage  rights  solely  by  reason  of  the  fact  that 
they  are  the  holders  of  negotiable  notes  transferred  to  them  by  endorsement 
before  maturity  for  yalue  and  in  due  course  of  trade.  When  protection  is 
given  to  holders  of  morcgages  against  equities  it  rests  not  upon  the  negotia- 
bility of  notes  or  mortgages,  but  upon  principles  of  law  and  equity,  which 
.  forbid  that  th^  binding  force  of  mortgages  should  be  destroyed  by  secret 
equities  of  which  the  holders  of  the  mortgage  had  no  notice,  and  for  the  ascer- 
tainment of  which  the  public  records  furnished  him  no  means  of  information. 


\  PPEAL  from  the  Eighteenth  Judicial  District  Ooart  for  the  Parish 
of  Lafourche.     CailUmet,  J. 


A 


Clay  Knobloch  <&  Son  for  Plaintiff,  Appellee. 


L.  F.  Southon  and  Beattie  <&  Beattie  for  Defendants,  Appellants. 


Argued  and  submitted  March  13,  1895. 
Decided  April  8,  1895. 


Victoria  Vicknair,  wife  of  Felix  Lasseigne,  was  one  of  eight  heirs 
of  Valery  Vicknair  and  his  wife  Adele. 

Felix  Lasseigne,  her  husband,  at  various  dates,  bought  from  the 
seven  other  heirs  their  interest  in  a  certain  plantation  in  Lafourche. 
Lasseigne  and  wife  were  separated  in  property,  and  through  this 
purchase  her  husband  became  the  owner  of  seven- eighths  and  she 
of  one-eighth  of  the  property  known  as  the  '*  Ficfcnair"  Place,  The 
husband  owned  a  small  place  known  as  the  ^^  Lasseigne  "  Plantation^ 
where  husband  and  wife  resided.  The  <'  Lasseigne  "  plantation  was 
just  below  one  owned  by  Leufroid  J.  Trosclair.  Trosclair  owned  also 
a  small  place  contiguous  to  the  '^  Vicknair  ^^  plantatUm,^^  In  the 
early  part  of  1889  Lasseigne,  the  husband  of  the  defendant,  Victoria 
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Vicknair,  called  onTrosclair,  and  proposed  an  exchange  of  the  *^  Vick- 
nair*^ for  the  smaller  "  Trosclair**  tract,  so  as  to  place  those  re- 
spective lands  in  one  body.  Both  Trosclair  and  Lasselpfne  owed 
mortgage  debts  on  their  respective  properties,  bat  the  wife's  one- 
eighth  seems  to  have  been  unaffected  by  incambrance.  It  was  pro- 
posed, after  the  exchange  should  have  taken  place,  to  transfer  the 
mortgages ;  the  Trosclair  tract  to  become  hardened  with  the  debt 
of  Lasseigne,  and  the  *<  Vicknair  "  with  that  of  Trosclair.  The  own- 
ership by  Mrs.  Lasseigne  of  one -eighth  in  the  property  about  to  be 
exchanged  with  and  transferred  to  Trosclair  stood  in  the  way  of  the 
contemplated  arrangement.  The  difficulty  was  sought  to  be  obviated 
by  Mrs.  Lasseigne  selling,  on  the  9th  of  March,  her  one- eighth 
interest  in  the  Vicknair  plantation  to  one  Anatole  Naquin,  nominally 
for  cash,  and  on  the  same  day,  before  the  same  witnesses,  Naqain 
sold  this  same  interest  to  the  husband,  Felix  Lasseigne.  The  sale  to 
Kaquin  was  a  pure  simulation,  made  for  the  purpose  of  selling  and 
transferring  the  wife's  eighth  interest  to  her  husband,  to  the  end 
that  the  exchange  agreed  upon  could  be  consummated. 

On  the  27th  March,  1891,  the  exchange  mentioned  between  Las- 
seigne and  Trosclair  was  perfected  by  the  former  selling-  the  Vicknair 
tract  to  Trosclair  and  the  latter  selling  to  the  former  the  small 
Trosclair  tract.  The  mortgages  on  the  two  places  were  transferred 
over  from  one  to  the  other. 

In  the  exchange  or  sale  of  the  two  properties  there  was  no  con- 
sideration paid.  Each  plantation  was  the  equivalent  for  the  other. 
In  April,  1891,  the  wife  brought  suit  against  Trosclair,  alleging  that 
the  sale  from  her  to  Naquin  was  an  absolute  nullity,  the  sale  being 
simulated,  and  made  for  the  purpose  of  selling  her  interest  to  her 
husband ;  that  the  sale  was,  in  fact,  a  direct  conveyance  to  her  hus- 
band. She  further  averred  that  she  was  induced  to  make  said  sale 
to  Naquin  by  coercion  of  her  husband.  The  defendant  set  up  title 
under  her  husband,  alleging  his  good  faith  in  the  transaction.  The 
District  Oourt  rendered  judgment  in  favor  of  defendant,  and  plain- 
tiff appealed.  On  appeal  this  court  held  that  it  could  not  treat  the 
defendant  Trosclair  as  an  innocent  third  party  who  acted  in  good 
faith  upon  the  apparent  validity  of  the  transaction ;  that  he  knew 
the  sale  made  to  Naquin  was  a  simulated  one  made  for  the  purpose 
of  placing  title  to  the  entire  property  in  the  name  of  the  husband  in 
order  to  be  transferred  to  him.     For  this  and  other  reasons  assigned 
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the  jadgment  of  the  District  Coart  was  reversed  and  judgment  was 
rendered  in  favor  of  the  plaintiff,  decreeing  her  to  be  the  owner  of 
the  property  described  in  her  petition,  and  ordering  her  to  be  placed 
in  possession  ef  the  same.  In  view  of  the  fact  that  parties  claiming 
mortgages  on  this  property  were  not  made  parties  to  the  action, 
their  right  was  reserved  to  assert  whatever  claim  they  might  have 
on  the  mortgaged  property.    Vicknair  vs.  Trosclair,  45  An.  373. 

The  present  suit  is  brought  by  L.  M.  Layman,  alleging  himself  to 
be  the  bona  fide  holder  and  owner  of  two  promissory  notes  execated 
by  Leufroid  J.  Trosclair,  dated  March  27,  1889,  payable  to  his  own 
order  and  by  him  endorsed,  one  and  two  years  after  date,  and 
paraphed  to  identify  them  with  an  act  of  sale  and  mortgage  passed 
before  Oonlon,  notary,  each  of  said  notes  being  for  the  sum  of 
twenty-six  hundred  and  twenty -five  dollars.  That  he  acquired 
the  notes  for  value  before  maturity ;  that  by  the  said  act  before 
Coulon,  Felix  Lasseigne  sold  to  Leufroid  J.  Trosclair  certain  prop- 
erty described  therein.  That  the  two  notes  were  given  to  rep- 
resent part  of  the  price  and  consideration  of  the  sale,  and  that  pay- 
ment of  said  notes  was  secured  in  the  act  of  sale  by  special  mort- 
gage and  vendor's  privilege,  in  favor  of  any  holder  of  the  notes  upon 
the  property  sold.  That  Mrs.  Victoria  Vicknair,  wife  of  Felix  Las- 
seigne, claimed  to  own  a  portion  of  the  said  property.  He  therefore 
prayed  that  notice  to  pay  be  served  on  Trosclair,  and  notice  also  be 
given  to  Mrs.  Lasseigne  and  her  husband,  and  that  after  due  pro- 
ceedings a  writ  of  seizure  and  sale  issue  directing  the  sheriff  to  seize 
and  sell  the  property  to  pay  his  claims.  An  order  of  seizure  and 
sale  having  been  ordered  to  issue,  the  sheriff  seized  the  property. 
This  proceeding,  which  was  via  executivay  was  changed  by  the  plain - 
t  ff  to  via  ordinaria,  praying  for  pergonal  judgment  contradictorily 
with  Leufroid  J.  Trosclair,  Mrs.  Felix  Lasseigne  and  her  husband  for 
the  amount  of  his  claim  with  recognition  of  his  mortgage  and  privi- 
lege, and  for  a  sale  of  the  property  to  satisfy  the  same. 

On  the  trial  it  appeared  that  the  plaintiff  held  the  notes  as  collateral 
security  for  the  payment  of  a  note  held  by  him  against  Ernest 
Roger. 

In  her  answer  Victoria  Vicknair  (Mrs.  Lasseigne),  defendant, 
averred  that  she  was  the  sole  and  undisputed  owner  of  the  one- 
eighth  of  the  tract  of  land  sought  to  be  sold  and  claimed  to  have 
been  mortgaged,  having  inherited  the  same  from   her  father  and 
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mother.  That  her  title  to  the  saine  had  been  declared  valid  and 
binding^  by  a  decree  of  the  Supreme  Court  in  the  suit  entitled  Vic- 
toria Vicknair,  wife  of  Felix  Lasseigne,  vs.  L.  J.  Trosclair,  said  Tros- 
clair  being  the  same  person  who  is  her  co-defendant  in  the  present 
suit  (46  An.  373) .  She  then  as  against  the  plaintiffs  reiterates  the 
allegations  made  by  her  in  the  said  suit  against  Trosclair — the 
simulation  of  the  sale  by  herself  to  Naquin — the  coercion  exercised 
upon  her  by  her  husband  to  make  her  consent  to  that  sale — the 
object  of  that  sale  and  its  ultimate  effect  to  deprive  her  of  her  prop- 
erty without  consideration,  and  one  really  made  to  her  husband, 
and  charges  that  all  these  facts  were  well  known  to  the  plaintiff, 
who  she  avers  was  a  mere  party  interposed  to  do  away  with  her 
rights  and  hold  her  and  her  property  bound  by  the  obligations  and 
contracts  of  her  husband.  She  alleges  that  the  acts  of  all  of  the 
parties,  including  the  plaintiff,  were  fraudulent,  illegal  and  in  utter  bad 
faith,  designed  to  injure  her  and  her  property.  She  specially  denied 
that  the  plaintiff  was  in  good  faith  at  the  time  he  acquired  the  notes, 
or  that  he  acquired  the  same  before  maturity,  or  for  a  valuable  con  - 
sideration.  She  averred  that  the  very  act  of  sale  and  mortgage  on 
which  plaintiff  was  basing  his  suit  showed  the  fraud  and  bad  faith 
which  she  charges,  as  it  specially  declared  the  title  of  her  husband, 
who  pretended  to  sell  the  property  therein,  was  derived  from  the 
heirs  of  Valery  Vicknair  and  his  wife,  Adele  Vicknair,  one  of  whom 
was  herself,  the  wife  of  the  vendor  in  the  said  act,  and  that  all  par- 
ties were  bound  to  know  he  could  never  acquire  a  legal  title.  She 
avers  that  she  is  in  possession  of  the  land,  having  been  placed  in 
possession  by  an  order  of  court. 

The  District  Court  rendered  a  judgment  in  favor  of  the  plaintiff, 
against  Trosclair,  for  the  full  amount  claimed,  and  against  both  de- 
fendants (L.  J.  Trosclair  and  Mrs.  Lasseigne) ,  recognizing  as  valid 
and  executory  against  them,  and  binding  upon  the  whole  property 
claimed  to  have  been  sold  and  mortgaged,  the  special  mortgage  and 
privilege  asserted  by  the  plaintiff,  and  decreeing  that  the  whole  of 
the  same  be  seized  and  sold  to  pay  and  satisfy  che  judgment  then 
being  rendered  by  preference,  and  that  out  of  the  net  proceeds  of 
sale,  after  payment  of  all  costs  and  taxes,  the  plaintiff  be  paid  by 
preference  the  amount  due  him  on  the  personal  note  of  Ernest  Roger^ 
for  which  the  notes  sued  on  are  pledged. 

Mrs.  Victoria  Vicknair,  wife  of  Lasseigne,  appealed. 
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The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  The  two  notes  upon  which  plaintiff  sues  are  those 
mentioned  in  the  act  of  sale  of  27th  January,  1889,  from  Felix  Las- 
seigne  to  Leufroid  J.  Trosclair,  representing  part  of  the  purchase 
price  of  the  property  then  sold,  secured  by  special  mortgage  and 
vendor's  privilege,  and  as  having  been  then  delivered  by  the  notary 
to  the  vendor,  Lasseigne.  In  point  of  fact  these  notes  represented 
no  part  of  the  price.  Ernest  Roger,  one  of  the  witnesses  to  the  act 
between  Lasseigne  and  Trosclair  was  then  a  creditor  of  Trosclair  to 
the  amount  of  the  two  notes,  and  his  indebtedness  was  secured  by 
mortgage  upon  the  property  which  the  latter  sold  to  Lasseigne  (or 
in  point  of  fact  exchanged)  for  the  Vicknair  tract.  When  the  ex- 
change was  made  one  property  was  exchanged  as  being  of  equal 
value  with  the  other,  but  Roger  having  raised  his  mortgage  from  the 
land  it  had  previously  affected,  it  was  necessary  that  he  should  be 
secured  on  the  property  to  be  substituted  in  lieu  of  it.  In  order  to 
accomplish  this  the  two  notes  mentioned  were  made  and  recited  as 
being  part  of  the  price,  when  in  reality  they  represented  simply  the 
indebtedness  of  Trosclair  to  Roger,  which  was  then  being  transferred 
over  as  to  the  mortgage  securing  it  to  the  newly  acquired  property. 

Roger  testifies  he  acquired  the  notes  on  the  27th  January,  1889^ 
and  the  probability  is  (the  recital  of  the  act  to  the  contrary  not- 
withstanding) that  they  passed  directly  from  Trosclair  to  him. 
He  says  that  he  transferred  the  two  notes  to  Layman  a  few 
days  before  the  first  note  fell  due  as  collateral  security 
to  secure  an  amount  he  had  borrowed  from  him.  The  evidence  is 
not  positive  on  the  point,  but  we  are  inclined  to  think  that  Roger 
knew  all  the  facts  of  the  case  throughout,  although  he  may  not  have 
appreciated  fully  all  their  legal  consequences.  There  is  no  question- 
ing the  fact  that  at  the  date  of  the  sale  from  the  husband,  Lasseigne, 
to  Trosclair,  one- eighth  of  the  property  which  the  vendor  undertook 
to  sell,  and  the  purchaser,  in  acquiring,  undertook  to  mortgage,  be- 
longed to  the  wife.  We  are  called  on  to  determine  here  what  effect 
the  mortgage  given  on  that  portion  of  the  property  has  against 
her,  the  actual  owner.  It  is  pressed  upon  us  that  both  Roger  and 
Layman  acquired  the  notes  before  maturity  for  value  in  good  faith 
and  in  due  course  of  trade,  and  on  the  faith  of  the  public  records, 
and  that  they  are  not  to  be  affected  by  latent  equities  or  by  fraud  in 
other  parties.     If  plaintiff's  position  were  maintained,  it  would  not 
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be  as  the  result  of  the  application  of  the  roles  of  the  commercial 
law,  cutting  off  the  equities  which  existed  between  the  original 
parties  to  promissory  notes  by  reason  of  their  transfer  by  endorse- 
ment before  maturity  for  value  to  innocent  third  parties.  We  have 
repeatedly  held  that  though  under  the  rules  referred  to  the  equities 
might  be  barred  as  against  the  maker's  personal  liability  upon  a 
note,  yet  the  mortgage  securing  it  not  being  negotiable,  those  equi- 
ties might  be  invoked  against  the  enforcement  of  the  accessory  ob- 
ligation. As  late  as  January,  1898,  we  said  in  Bank  vs.  Flathers,  45 
An.  78:  *' Mortgages  are  not  negotiable.  We  have  never  to  our 
knowledge  held  the  contrary."  It  is  true  that  in  that  case  this  court 
allowed  the  mortgage  to  be  enforced,  notwithstanding  defences 
which  might  have  been  good  between  the  original  parties ;  but  we 
took  especial  care  to  say:  <* Our  opinion  rests  upon  no  assertion  of 
the  negotiability  of  mortgages,  but  upon  other  principles  of  law  and 
equity  which  forbid  a  man  who,  as  a  security  for  negotiable  notes, 
has  executed  a  mortgage  which  he  had  the  full  right  and  capacity  to 
make  on  property  belonging  to  himself  by  an  act  suggesting  on  its 
face  no  defect  duly  recorded  and  importing  confession  of  judgment 
in  favor  not  solely  of  the  mortgagee,  but  of  any  future  holder  of  the 
note,  to  impair  its  binding  force  by  pleading  secrec  equities  created 
by  his  own  fault,  negligence  or  imprudence,  and  of  which  the  subse- 
quent holder  of  the  note  had  no  notice  and  no  means  of  information. 
When  cases  arise  in  which  the  above  elements,  or  some  of  them,  are 
missing,  we  will  determine  them  according  to  their  particular  facts." 
In  Lester  vs.  Connelly,  46  An.  340,  where  a  married  woman  sep- 
arate in  property  sold  by  authentic  act  her  paraphernal  property, 
taking  notes  from  the  purchaser,  secured  by  special  mortgage  and 
vendor's  privilege,  we  ordered  the  enforcement  of  the  mortgage  and 
privilege  (the  notes  having  fallen  into  the  hands  of  innocent  third 
parties) ,  although  the  sale  was  a  disguised  mortgage  for  the  benefit 
of  the  husband.  The  decision  in  that  case  was  based  upon  the  fact 
that  the  wife  had  the  absolute  legal  right  with  the  authority  of  her 
husband  to  sell  her  paraphernal  property,  and  to  dispose  of  the 
proceeds  as  she  might  deem  fit.  We  said  '<  the  paraph  required  the 
holder  to  look  to  the  registry  of  the  act  with  which  the  notes  were 
identified,  which  had  for  its  object  the  protection  of  third  parties. 
The  registry  of  the  act  of  sale  informed  the  defendant  that  plaintiff, 
a  married  woman,  separate  in  property  from  her  husband,  with  his 
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authorization,  had  sold  to  one  Leveqoe  her  paraphernal  property, 
part  for  cash,  and  the  balance  on  terms  of  credit,  evidenced  by 
notes.  There  was  nothing^  in  the  act  to  pat  him  upon  inquiry,  or 
which  remotely  suf^gested  that  the  sale  was  in  fact  a  mortgage  exe- 
cuted for  the  purpose  of  raising  money  for  the  husband's  benefit. 
There  was  no  duty  imposed  upon  him  to  inquire  into  what  disposi- 
tion she  made  of  the  proceeds  of  the  sale." 

The  case  just  cited  differs  in  material,  respects  from  the  one  at  bar. 
Mrs.  Lasseigne  did  not  sell  the  property  to  Trosclair  with  part  of  the 
price  secured  in  her  favor  by  mortgage.  It  was  sold,  or  claimed  to 
have  been  sold,  by  the  husband,  and  the  mortgage  notes  were  given 
to  neither  husband  nor  wife,  but  to  a  creditor  of  the  vendee  himself. 
The  original  holder  of  the  notes,  Ernest  Roger,  not  only,  in  our 
opinion,  knew  of  the  facts  of  the  case,  but  he  additionally  applied 
to  Ooulon,  the  notary,  before  whom  all  the  acts  were  passed,  for 
information  and  who  unquestionably  had  full  knowledge  of  the  exact 
situation.  Layman,  the  plaintiff  in  this  case,  says  that  he  als6,  be- 
fore taking  the  notes,  sought  information  from  Ooulon,  though  he 
says  be  was  informed  by  him  that  everything  was  right. 

In  the  act  of  sale  from  the  husband  Lasseigne  to  Trosclair,  we 
find  the  description  of  the  property  sold  followed  by  the  words: 
*^  Being  the  same  property  acquired  by  vendor  of  the  heirs  and 
legal  representatives  of  the  late  Valery  Vicknair  and  his  wife  Adele 
Vicknair,  in  the  proportion  of  the  one  undivi'led  eighth  from  each  of 
said  heirs  by  public  and  authentic  acts,  all  duly  inscribed  in  the  rec- 
ords of  the  clerk's  office  of  this  parish." 

Valery  Vicknair  and  Adele  Vicknair,  here  referred  to,  were  the 
father  and  mother  of  Mrs.  Lasseigne,  and  she  was  one  of  the  eight 
heirs  from  whom  the  vendor  declared  he  had  purchased. 

Referring  to  these  words  and  the  reliance  placed  upon  them  by 
counsel  of  the  wife,  plaintiff's  counsel  say:  ''  It  is  argued  that  the 
world  was  put  upon  notice,  but  the  court  could  not  do  otherwise 
than  hold  that  they  must  be  taken  as  a  whole,  and  that  any  lawyer 
who  would  have  been  employed  to  trace  title  or  examine  records  as 
to  mortgages  an  1  incumbrances  would  certainly  have  attached  more 
importance  to  reference  by  conveyance  books,  numbers  and  pages 
thereof,  than  to  the  phrase  ''  acquired  of  the  heirs  and  lesral  repre- 
sentatives of  the  late  Valery  Vicknair  and  his  wife  Adele  Vicknair." 
This  last  phrase  is  a  mere  ipse  dixit  of  the  notary,  which  may  or  may 
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not  be  true,  bat  reference  to  the  conveyance  books  by  nambers 
and  pages  fornishes  information  of  which  all  lawyers  avail  them- 
selves, and  by  which  they  are  governed  in  their  examination  of 
records  as  sending  them  at  once  to  reliable  and  anthentic  data. 
Taken  as  a  whole,  any  lawyer  of  experience  woald  at  once  have 
taken,  not  the  ipse  dixit  of  the  notary,  bat  the  conveyance  books  to 
which  special  reference  is  made  by  number  and  page,  and  he  wonld 
readily  have  ascertained  that  reference  to  conveyance  book  No.  24, 
p.  372  et  aeq. ,  was  a  sale,  not  by  the  heirs  of  Valery  Vicknair  and 
wife,  one  of  whom  was  the  co-defendant,  Mrs.  Felix  Lasseigne,  bat 
a  sale  by  Anatole  Naquin  to  Felix  Lasseigne,  hence  Felix  Lasseigne 
did  not  derive  title  to  his  wife's  one -eighth  from  his  wife  directly. 

In  looking  np  titles  and  mortgages  parties  are  held  to  examine 
act  by  act,  mortgage  by  mortgage,  and  not  to  place  any  blind  faith 
in  references  to  books,  numbers  and  papers,  much  less  to  the  mere 
ipse  dixit  of  a  notary. 

A  copy  of  the  act  of  sale  last  mentioned  being  in  the  record,  we 
have  examined  the  same  (as  it  was  the  duty  of  all  parties  relying 
exclusively  **on  the  faith  of  the  public  records"  as  the  ground 
for  maintaining  their  rights  to  have  examined  it),  and  in  this 
act  from  Naquin  to  the  husband  we  find  it  declared  that 
<<the  property  then  being  conveyed  was  ^^the  same  property 
acquired  that  day  before  the  undersigned  notary  of  Mrs.  Felix  Las- 
seigne.'^  The  record  would  therefore  have  disclosed  the  fact  that 
upon  the  same  day,  before  the  same  notary,  and  before  the  same 
witnesses,  the  property  which  ostensibly  passed  from  the  wife  to 
Naquin  for  cash,  ostensibly  passed  at  once  from  Naquin  to  the  has- 
band. 

A  record  showing  such  facts  was  not  of  such  a  character  as  to  form 
the  basis  of  a  claim  by  any  one  who  dealt  with  the  husband  or  with 
Trosclair  (the  vendee  from  the  husband)  that  he  had  been  deceived 
into  contracting  with  them  through  the  condition  of  the  public 
records,  and  that  *<  his  mortgage  rights  could  not  be  defeated  by 
secret  equities  between  the  original  parties  of  which  neither  the  act 
nor  the  public  records  afforded  any  notice  or  means  of  information." 
We  are  of  the  opinion  that  when  the  records  show  on  their  face,  as  it 
did  in  this  instance,  that  the  property  once  belonged  to  the  wife,  and 
that  when  it  passed  ostensibly  from  her  it  went  afterward  into  the 
apparent  ownership  of  the  husband,  any  one  looking  at  the  acts 
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would  haye  been,  or  should  have  been,  at  once  placed  on  his  guard 
as  to  the  reality  and  good  faith  of  the  transactions.  We  do  not  mean 
to  say  that  a  case  might  not  arise  where  property  which  once  be- 
longed to  the  wife  could  not  properly  and  legally  be  subsequently 
owned  by  the  husband,  but  any  one  dealing  with  property  under 
such  circumstances  must  rely  upon  something  more  than  the  mere 
face  of  the  record;  he  must  be  prepared  to  sustain  the  title  by  an 
affirmative  showing,  against  an  attack  made  upon  it  by  the  wife,  on 
the  ground  that  she  had  been  defrauded  of  her  rights  for  the  benefit 
of  her  husband,  or  her  husband's  creditors.  The  time  at  which 
either  Roger  or  Layman  acquired  the  notes  sued  on  plays  no  part 
in  the  decision  of  this  case.  We  have  to  deal  not  with  the  notes, 
but  with  the  condition  of  the  property  as  it  appeared  of  record. 
For  the  purpose  of  the  mortgage,  each  and  both  were  bound  to  make 
an  examination  of  the  record.  Had  the  mortgage  which  is  sought 
to  be  enforced  here  been  placed  upon  the  property  by  Naquin,  while 
in  his  apparent  ownership,  under  the  sale  from  Mrs.  Lasseigne,  mat* 
ters  would  be  different  from  the  actual  case  where  the  property  had 
passed  through  the  husband  before  the  mortgage  was  granted. 
While  we  realize  the  importance  of  construing  the  law  so  as  to  pro- 
tect the  genera]  public  in  their  dealings  <*on  the  strength  of  the 
public  records,"  we  can  not  consent  by  construction  or  from  mo- 
tives of  supposed  public  policy  to  render  nugatory  positive  laws 
enacted  for  the  benefit  of  married  women.  We  have  gone  as  far  in 
that  direction  as  we  properly  can.  Parties  defending  as  against  the 
actual  rights  of  married  women,  under  estoppel  claimed,  from  the 
condition  of  the  records,  must  have  examined  the  records,  and  will 
be  held  to  have  known,  or  as  bound  to  have  known,  what  appears 
from  them,  and  to  a  knowledge  of  the  presumptions  which  flow 
from  the  facts  as  disclosed  by  them.  If  the  records  furnish  means 
of  information,  the  information  must  be  sought  for. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from  be  and  it  is  hereby 
annulled,  avoided  and  reversed,  in  so  far  as  it  recognizes  and  orders 
to  be  enforced  the  special  mortgage  and  vendor's  privilege  de- 
clared upon  by  the  plaintiff  upon  the  property  transferred  on  the 
9th  of  March,  1889,  by  two  public  acts  before  Henry  Nicholas 
Ooulon,  notary  public,  from  Victoria  Vicknair,  wife  of  Felix  Las- 
seigne, to  Anatole  Naqain,  and  by  Anatole  Naquin  to  Felix  Las- 
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seigne,  being  the  same  property  claimed  by  the  defendant  herein, 
the  said  Victoria  Vicknair,  as  having  been  by  her  inherited  from 
Valery  Vicknair  and  Adele  Vicknair,  his  wife — her  father  and 
mother;  and, 

It  is  now  ordered,  adjadged  and  decreed  that  the  demand  of  the 
plaintiff,  Leopold  M.  Layman,  in  so  far  as  it  concerned  the  defend- 
ant, Victoria  Vicknair,  wife  of  Felix  Lasseigne,  and  affected  or  con- 
cerned the  property  jast  above  mentioned,  be  and  the  same  is 
hereby  rejected,  and  the  act  of  special  mortgage  and  vendor's  privi- 
lege, evidenced  by  the  act  of  sale  and  mortgage  passed  before  the 
said  Conlon,  notary  public,  on  March  27,  1889,  be  and  they  are 
hereby  declared  to  be  nail  and  void,  in  so  far  as  they  affected  the 
said  property,  and  the  evidence  of  the  said  mortgage  and  privi- 
lege are  hereby  ordered  to  be  canceled  and  erased  from  the  records 
of  the  parish  of  Lafonrche,  in  so  far  as  they  affect  the  said  property. 
Costs  of  both  courts  to  be  paid  by  the  plaintiff. 


No.  11,747. 
State  of  Louisiana  vs.  R.  B.  Edwards. 

There  are  many  circumstances  which,  being  shown*  woald  authorize  the  intro- 
duction of  parol  evidence  to  prove  the  contents  of  written  instruments' 
Where  such  evidence  has  been  admitted,  without  objection^  a  refusal  of  the 
court  to  charge  that  the  evidence  was  "  illegal"  furnishes  no  ground  of  com- 
plaint when  the  bill  of  exception  reserved  does  not  negative  the  existence  of 
facts  which  would  authorize  the  introduction  of  secondary  evidence,  nor  show 
wherein  the  evidence  was  "  illegal." 

The  refusal  of  the  court  to  permit  an  accused,  charged  with  having  violated  a 
criminal  statute  prohibiting  the  sale  of  liquor  within  three  miles  of  Ruston 
College,  to  show  t^at  the  college  building  was  destroyed,  was  correct— It  not 
being  averred  that  the  building  was  not  in  existence  when  the  act  charged 
was  committed,  nor  that  the  operations  of  the  college  were  broken  up  by  the 
destruction  of  the  building.    The  law  did  not  become  inoperative  by  that  fact. 

A  PPEAL  from  the  Third  JudiciarDistrict  Court  for  the  Parish  of 


tx    Lincoln.     Barkadale,  J. 


Af.  J.  Cunningham,  Attorney  General,  and  James  JD.  Everett,  Dis- 
trict  Attcrney,  for  Plaintiff,  Appellee. 


Kidd  &  Vernon  for  Defendant,  Appellant. 
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The  opinion  of  the  coxat  was  delivered  by 

NiCHOLLS,  0.  J.  Appellant  having  been  convicted  anderjan  in- 
formation which,  in  the  first  count,  charged  him  with  selling  liquor 
without  license,  and  in  the  second,  with  selling  liquor  within  three 
miles  of  Ruston  OoUege,  has  appealed.  We  find  in  the  record  two 
causes  of  error  assigned,  presented  in  the  bills  of  exception. 

The  first  bill  recites  that  '*  Whereas,  on  the  trial  of  this  cause,  it 
was  shown  by  parol  evidence  that  defendant  held  a  revenue  license 
to  sell  whisky  in  Ruston,  La.,  and  defendant  requested  that  the 
court  charge  the  jury  that  the  nature  of  a  written  document  could 
not  be  shown  by  oral  testimony,  the  court  refused  to  give  said 
charge.  Defendant  excepted  to  the  ruling  and  filed  his  bill  of  ex- 
ceptions." 

The  court's  statement,  annexed  to  the  bill,  is  <<  that  during  the 
trial  one  witness  swore  that  defendant  had  a  United  States  license  to 
retail  liquor  in  the  town  of  Ruston  up  to  July  1,  1894.  The  defend- 
ant has  shown  him  the  license.  That  counsel  for  defendant  made  no 
objection  to  the  admission  of  the  testimony,  but  did  ask  the  court  to 
charge  the  jury  that  it  was  illegal.  That  the  court  refused  to  do  so, 
because  the  evidence  was  only  secondary,  not  illegal  evidence,  and 
had  been  heard  without  objection." 

There  are  many  circumstances  which,  being  shown,  would  author- 
ize the  introduction  of  parol  evidence  to  prove  the  contents  of 
written  instruments.  The  bill  taken  does  not  negative  the  existence 
in  this  case,  of  such  circumstances,  nor  show  wherein  the  evidence 
was  **  illegal."  Where  the  court  on  application  to  it  to  charge  that 
certain  evidence  which  had  been  omitted  on  the  trial  was  illegal, 
and  should  be  excluded,  ''  refuses  to  so  charge,  and  it  is  shown  that 
the  evidence  was  received  without  objection,  and  the  only  objection 
to  be  urged  was  that  it  was  <* secondary"  evidence^  the  ruling  of 
the  court  must  be  sustained.  The  objection  must  be  held  to  have 
been  unfounded,  and  also,  that  it  was  urged  too  late. 

The  second  bill  is  to  the  refusal  of  the  court  to  permit  defendant 
to  prove  **  the  destruction  by  fire  of  the  Ruston  Oollege  prior  to  the 
alleged  time  of  selling  whisky,  within  three  miles  of  said  college ; 
44 
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OD  ob)ection  made  by  the  State  that  *'  the  testimony  was  irreleyant 
And  illegal."  The  court  assigned  as  its  reasons  that  the  burning  of 
the  buildings  belonging  to  the  Rnston  College  was  irrelevant;  that 
the  temporary  destraction  of  a  bnilding  can  not  render  a  criminal 
statute  nugatory  and  inoperatlYe.  That  there  was  no  effort,  or 
announced  intention  to  prove  that  the  Ruston  College  was  not  then 
in  operation,  or  was  at  the  time  the  crime  was  alleged  to  have  been 
committed,  nor  was  there  any  question  as  to  distance.  The  claim 
urged  was  that  if  the  college  bnilding  was  destroyed,  the  act  of  1890 
(prohibiting  the  sale  of  whisky  within  three  miles  of  Ruston 
College)  was  suspended,  and  that  the  evidence  tendered  was  a  per- 
fect defence  to  the  second  count. 

For  the  reasons  assigned  by  the  court,  its  ruling  was  undoubtedly 
correct. 

Judgment  aflbmed. 


47    0QO 

■il-g?  No.  11,684. 


Oilkbbson-Slobs  CoMMiesiON  Company  vs.  Talb  &  Bowuiva,  in 
dio5  671 1  Liquidation. 

Damages  for  an  illpgal  seizure  will  not  be  awarded  in  favor  of  the  claimant  of 
the  property  In  case  his  title  be  involved  in  litigation,  or  doubt  reasonably  ex- 
ist as  to  its  realty. 

The  law  favors  the  right  of  a  creditor,  and  will  protect  him  In  every  reasonable 
and  proper  effort  to  collect  his  debt,  and  will  only  mulct  in  damages  those 
who  resort  to  illegal  or  wanton  acta  to  unduly  and  Illegally  coerce  payment. 

The  owner  whose  property  has  been  seized  as  that  of  another,  and  who  Is  com- 
pelled to  go  Into  court  to  protect  his  rights,  is  entitled  to  be  reimbursed  by  the 
seizing  creditor  a  reasonable  amount  for  counsel  fees. 

APPEAL  from  Fifth  Judicial  District  Court  for  the  Parish  of  More- 
house.    Potta,  /. 


NewUm  dr  Hall,  O.  W.  Ellis  and  BuB$ey  dr  Naff  for  Plaintiffs,  Ap- 
pellees. 


E.  T.  Lamkin  for  Defendants  and  Appellants. 


Argued  and  submitted  Marcti  14,  1895. 
Decided  April  8,  1895. 
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The  opinion  of  the  oourt  was  delivered  by 

Wateins,  J.  The  plaintiff  company  makes  claim  for  four  thousand 
dollars  as  the  amount  of  damages  it  sustained  in  consequence  of  an 
illeg^al  seizure  of  its  property  under  the  circumstances  which  are  de- 
tailed in  the  petition.  The  damages  claimed  having  been  liquidated 
by  a  bond  of  indemnity,  which  was  executed  by  the  defendant  in 
favor  of  the  sheriff «  and  by  him  duly  endorsed  to  the  plaintiff;  both 
this  defendant  and  his  surety  were  cited  and  judgment  in  solido 
prayed  for  against  them  for  the  amount  specified. 

The  claim  and  averment  of  the  petition  mainly  are  that  the  de- 
fendants caused  to  be  made  an  illegal  seizure  of  their  property,  and 
by  virtue  of  a  writ  of  fieri  facias  which  was  issued  undar  a  judg- 
ment in  the  suit  entitled  Yale  &  Bowling,  in  Liquidation,  vs.  Bond  & 
Williams,  the  declaration  of  the  petition  being  *'  that  said  seizure 
was  without  any  cause  whatever  and  a  wrongful  and  illegal  act ; 
and  said  Yale  &  Bowling,  in  Liquidation,  thereby  damaged  your  peti- 
tioners in  the  sum  of  four  thousand  dollars,  as  hereinafter  specifi- 
cally set  forth,  which  they  with  their  surety  were  bound  and  obli- 
gated to  pay  under  the  said  bond." 

The  defence  is  a  general  denial,  admitting  the  seizure,  coupled  with 
the  special  allegation  that  instead  of  same  **  being  maliciously  made, 
as  alleged,  (it)  was  done  after  positive  and  reliable  information  (had 
been  obtained)  that  the  property  seized  belonged  to  Bond  &  Will- 
iams, their  judgment  debtors,  in  whose  possession  it  was  at  the  time, 
and  had  been  long  prior  thereto,  as  the  owners." 

On  these  issues  the  case  went  to  trial,  and  it  resulted  in  a  judg- 
ment against  the  defendants  for  the  sum  of  five  hundred  and  thirty - 
seven  dollars  and  fifty  cents,  and  from  that  judgment  they  have  ap- 
pealed. 

In  this  court  plaintiff  filed  an  answer  and  asked  that  the  judgment 
of  the  lower  court  be  so  amended  as  to  award  it  the  full  amount  of 
four  thousand  dollars  originally  claimed. 

The  seizure  complained  of  in  this  suit  provoked  quite  a  serious 
litigation,  which  is  covered  by  our  opinion  in  the  case  of  Yale  & 
Bowling,  in  Liquidation,  vs.  Bond  &  Williams,  Opposition  of  Gilker- 
son-SlossOommission  Oompany,  45  An.  997;  and  it  was  preceded  by 
another  litigation  in  which  the  same  parties  were  participants,  with 
the  terms  reversed,  viz.:  Qilkerson- Sloss  Commission  Company  vs- 
Bond  &  Williams ;  Yale  &  Bowling,  in  Liquidation,  and  A.  Baldwin 
&  Company,  Limited,  Interveners,  44  An.  841. 
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And  as  those  cases  embrace  and  pass  upon  many  of  the  facts 
which  are  drawn  in  qaestion  in  the  instant  case,  we  may  as  well  make 
a  brief  synopsis  of  them  at  this  time. 

The  latter  (44  An.  841)  involves  an  attachment  of  the  property  of 
the  defendants,  Bond  &  Williams;  and  the  interveners  alleginsr 
fraud  and  collusion  between  the  plaintiff  and  defendants,  sought  to 
dissolve  the  writ  and  subject  the  property  attached  to  their  jadg- 
ments. 

On  the  facts  found  this  court  affirmed  a  judgment  of  the  District 
Oourt  sustaining  the  attachment  and  rejecting  interveners'  demands . 

Subsequently,  upon  what  are  alleged  to  have  been  newly  discovered 
facte,  the  interveners  caused  executions  to  issue  simultaneously 
under  their  judgments  against  Bond  &  Williams,  and  thereunder  to 
be  seized  a  stock  9f  merchandise,  the  present  plaintiff  filing  a  third 
opposition  thereto,  coupled  with  an  injunction  restraining  the  seizure 
and  sale,  and  claiming  ownership  of  the  property  seized.  (That  is 
the  former  suit,  46  An.  997.) 

On  the  issues  thus  joined  this  court  held  that  in  thus  seizing  prop- 
erty to  which  third  opponents  had  title,  the  credilor  necessarily 
assumed  that  opponent's  title  was  a  fraudulent  simulation;  and, 
further,  that  notwithstanding  the  fact  that  the  continued  apparent 
possession  of  the  property  by  Bond  &  Williams  after  their  sale  to 
opponents  raised  a  legal  presumption  of  simulation,  and  put  upon 
them  the  burden  of  showing  its  reality^  they  had  discharged  the 
burden  of  proof  satisfactorily,  und  were  entitled  to  the  release  of 
the  property  from  seizure. 

It  is  upon  this  status  of  the  protracted  litigation  between  these 
rival  litigants,  primarily  enjoying  no  legal  preference  on  the  prop- 
erty of  Bond  &  Williams,  as  debtors  in  common,  that  this  action  in 
damages  is  predicated. 

We  have  appended  a  brief  synoptical  rfyiumS  of  plaintiffs'  claims, 
as  we  find  it  recapitulated  in  their  brief,  as  follows,  viz. : 

*^  The  claims  in  this  suit  against  A.  Baldwin  &  Go.  are  for  the  fol- 
lowing amounts,  viz. : 

Trouble,  harassment  and  annoyance  to  plaintiff          |200  00 

Loss  of  time  of  J.  M.  Gilkeoon  and  >.  K.  Burwell  2»»  00 

Traveling;  expenses  and  hotel  bills  of  Oiikeson  nnd  Bnrwell 76  00 

Goods  destroyed,  stolen  and  surreptitiously  carried  away  400  00 

Goods  deteriorated,  damaged  by  rats,  dust,  mould,  decay  and  becoming 

unsalable 800  CO 

Loss  on  net  profits  on  sales  that  would  have  been  made 100  00 


t 
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^reat  demoralisation  of  labor  and  onstomers  in  both  mercantile  and  plant- 
ing business  of  plaintitf  loss  of  good  customers  and  loss  of  collections 


in  consequence  ot  suspension  of  business. $2,000  00 

Punitory  damages  for  making  a  wanton  seizure 235  00 

Attorney's  fees  Incurred  in  maintaining  injunction 450  00 


Total $4,000  00 

A  camial  examination  of  the  foregoing  statement  discloses  that  the 
damage  claimed  is  the  immediate  result  of  the  defendants'  seizure 
under  execution,  and  in  determining  the  defendants'  liability  and  in 
ascertaining  the  quantum  of  damages,  two  things  must,  in  a  great 
measure,  control  our  judgment:  First,  the  previous  litigation  be- 
tween the  respective  parties,  and  second,  the  conduct  and  acts  of 
the  defendant  with  respect  to  the  plaintiffs'  averment  that  the 
eeizure  was  a  **  wrongful  and  illegal  act,"  and  *'  without  any  cause 
whatever." 

Looking'  into  the  two  decisions  above  referred  to,  we  find  the 
following  to  be  the  salient  and  controlling  facts,  viz. : 

In  44  An.  841,  the  plaintiffs  attached  the  defendants.  Bond  & 
Williams,  on  the  ground  that  they  had  acted  fraudulently  in  the 
sense  of  the  provisions  of  Code  of  Practice  240,  and  the  inter- 
veners resisted  the  same  on  the  ground  that  it  had  been  solicited  by 
defendants  and  fraudulently  agreed  upon  between  plaintiffs  and  the 
defendants,  in  order  to  place  the  property  beyond  the  reach  of  de- 
fendants' creditors. 

Our  opinion  holds  that  **  from  a  careful  examination  of  the  record 
we  are  of  opinion  that  the  interveners  have  failed  to  prove  that  the 
plaintiffs  and  defendants  were  guilty  of  fraud  and  collusion  in  the 
issuing  of  the  attachment  by  plaintiffs  against  the  defendants,"  re- 
citing the  controlling  facts  which  were  exhibited  by  the  .record. 

It  then  states  that  ^Hhe  plaintiffs  purchased  the  property  under 
seizure,  and  agreed  to  cultivate  the  plantations  and  conduct  the 
commex^cial  business  in  their  own  names,  engaging  the  services  of 
defendants  at  seventy- five  dollars  per  month  cash." 

Of  this  and  other  circumstances  related  the  court  say : 

'*  These  are  isolated  facts,  which  taken  by  themselves  lead  to 
suspicion,  but  they  are  not  sufficient  proof  and  are  explained  away 
when  taken  in  connection  with .  other  facts.  They  are  logical 
sequences  of  the  financial  condition  of  the  defendants.  The  efforts 
of  the  creditor  to  save  his  debt  out  of  the  wreck,  and  of  the  debtor 
to  provide  for  the  future,  were  legitimate,  provided  no  creditor  was 
injured." 
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The  result  of  oar  conclusions  was  to  affirm  the  judgment;  and  the 
result  of  the  decree  was  to  affirm  the  plaintiffs'  presumptive  acqui- 
sition of  the  defendants'  property  pendente  lite. 

In  45  An.  997,  the  defendants  seized  a  stock  of  general  merchan- 
dise situated  in  a  storehouse  in  the  town  of  Bonita,  in  Morehouse 
parish,  which  had  been  the  place  of  defendants'  business  at  one 
time,  claiming  that  it  was  their  property.  The  plaintiffs  opposed  and 
enjoined  the  seizure  and  sale  on  the  ground  that  they  were  the  owners 
and  in  possession  under  the  agreement  above  quoted,  to  the  effect 
that  after  their  purchase  opponents  *'  agreed  to  cultivate  the  planta- 
tions and  conduct  the  commercial  htieineea  in  their  oum  namsSj  engag- 
ing the  services  of  the  defendants  at  seventy-five  dollars  per  month 
cash" — as  stated  in  our  previous  opinion. 

The  opinion  holds  that  the  fact  was  that  the  sale  was  consummated 
and  carried  into  effect  as  the  parties  had  agreed.  That  opponents 
subsequently  engaged  Bond  &  Williams  as  their  agents  to  take 
charge  of  the  stock  of  merchandise  and  gave  them  a  special  procu- 
ration to  that  effect. 

That  under  said  mandate  the  goods  went  into  the  possession  of  the 
opponents  after  the  sale,  and  continued  in  their  possession  and 
under  their  management  up  to  the  date  of  the  creditors'  seizure 
under  fl,  /a. 

The  answer  of  the  creditors  to  the  opposition  was  that  the  pre- 
tended agency  of  the  defendants,  Bond  &  Williams,  was  a  fraudulent 
simulation  intended  to  screen  their  property  from  the  pursuit  of 
creditors — ^the  defendants  being  at  the  time  notoriously  insolvent, 
and  the  real  and  actual  owners  of  the  property. 

Hence  the  sole  question  presented  for  our  decision  was  simulation 
vel  non;  and  our  opinion  so  holds.  On  an  examination  of  the  facts 
adduced  pro  and  con,  we  reached  the  conclusion  that  the  transaction 
was  not  a  fraudulent  simulation,  but  a  real  one  that  was  intended  to 
convey  the  property,  and  affirmed  the  judgment. 

There  are  two  features  of  that  case  which  are  noticeable.  First, 
that  Bond  &  Williams,  debtors  of  the  plaintiffs  (defendants  here) , 
were  in  the  actual  poasession  of  a  stock  of  merchandise  they  had 
once  owned,  thus  inviting  seizure;  second,  that  on  the  proof  being 
adduced,  we  found  as  a  fact  that  the  transaction  was  a  real  one. 
The  additional  facts  that'  were  adduced  on  the  trial  of  the  instant 
case  are  not  different. 
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The  debtor's  possession  after  a  sale  is  presumptive  evidence  of 
simnlation.     R.  C.  0.  2480. 

Under  the  foregoing  state  of  facts  our  conclusion  is,  that  defend- 
ants' seizure  can  not  be  considered  altogether  unjustifiable,  or  a 
wrongful  and  illegal  act,  notwithstanding  the  disclosures  made  in  the 
previous  suits.  For  it  must  be  observed  that  the  title  of  the  Gilke- 
son-SloBS  Oommission  Oompany  to  the  stock  of  goods  has  never 
been  judicially  and  contradictorily  determined ;  and  is  still  an  open 
question. 

The  litigation  between  the  parties  has  been  protracted  and  ex- 
pensive and  attended  with  great  hardship  to  all  the  parties  engaged 
therein.  In  view  of  the  fact  that  the  ownership*  of  the  stock  of 
merchandise  has  never  been  passed  upon,  and  is  still  matter  of 
doubt,  though  possibly  beyond  the  reach  of  a  jadlcial  decree,  we 
must  decline  to  award  damages  on  the  score  of  the  loss  and  deterio- 
ration in  value  of*  goods,  and  demoralization  of  customers  of  the 
store  and  the  like. 

Nor  do  we  think  that  the  plaintiffs'  trouble,  annoyance,  loss  of  time, 
and  the  incidental  expense  of  the  litigation  are  proper  subjects  for 
an  allowance  of  damages,  under  the  circumstances  of  doubt  and 
uncertainty  in  which  plaintiffs'  title  is  involved. 

The  defendants'  seizure  does  not  present  the  least  indicia  of 
wantonness,  or  want  of  probable  cause,  and  no  punitory  damages 
can  be  allowed.  But  defendants'  seizure  did  put  the  plaintiff  to  the 
expense  of  employing  counsel  to  resist  the  sale  of  the  property,  and 
defend  his  claims  on  appeal.  Fees  of  counsel  are  put  down  in  the 
plaintiffs'  estimate  at  four  hundred  and  fifty  dollars,  and  they  are 
admitted  to  be  worth  three  hundred  and  fifty  dollars,  with  which 
the  plaintiffs'  counsel  appear  to  be  satisfied. 

To  this  amount  we  are  of  opinion  the  judgment  appealed  from 
should  be  reduced,  and,  as  thus  reduced,  affirmed. 

It  is  therefore  ordered  and  decreed  that  the  amount  of  the  judg- 
ment appealed  from  be  reduced  to  the  sum  of  three  hundred  and 
fifty  dollars,  and  that,  as  thus  reduced,  the  same  be  affirmed ;  plain- 
tiff and  appellee  being  taxed  with  the  costs  of  appeal. 
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116    224| 


State  ez  rel.  Schoenhausen  ts.  Judge. 


S^T  No.   11,686. 


OiLKEBfiON- Slobs  Oommission  Oompakt  vs.   A.  Baldwin  &  Co., 

Limited. 

Same  as  in  Giikerson-Sloss  Commission  Company  vs.  Yale  A  Rowling,  in  Liquids* 
tion,  afUCt  p.  690. 

APPEAL  from  the  Fifth  Judicial  District  Court  for  the  Parish  of 
Morehoose.     Potto,  /. 


Newton  dr  Hall,  Q.  H.  Ellis  and  Bussey  dr  Naff  for  Plaintiffs,  Ap- 
pellees. 


E.  T,  Lamkin  for  Defendants,  Appellants. 


Argued  and  submitted  March  14,  1895. 
Decided  AprU  8,  1895. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  case  is  similar  in  all  respects  to  the  case  of 
Oilkerson-Sloss  Commission  Company  vs.  Tale  &  Bowling,  in  Liqui- 
dation, No.  11,684,  just  decided  ante,  p.  — ,  with  the  exception  that  the 
amount  due  for  attorney's  fees  is  admitted  to  be  one  hundred  and 
fifty  dollars,  and  no  objection  is  urged  by  counsel  for  the  plaintiif 
and  appellee  as  to  this  amount. 

The  judgment  appealed  from  should  be  amended  and  affirmed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reduced  to  one  hundred  and  fifty  dollars;  and  as  thus 
amended,  it  is  further  ordered  that  same  be  affirmed. 


No.  11,568. 

State  ex  rel.  Otto  H.  Schoenhausen  vs.  Fbed.  D.  King,  Judge 
OF  the  Civil  District  Court,  Division  *'  B." 

An  order  of  injunction  having  been  subsequently  modified,  contempt  proceedings 
will  not  lie  against  the  defendant  in  Injunction  on  a  charge  of  having  violated 
the  order  of  injunction  as  it  "waByOriginaUpy  granted;  and  prohibition  will  lie  to 
restrain  the  further  progress  of  such  proceedings. 


0" 
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State  ex  rel.  Bohoenhausen  t8.  Jadge. 

Application  for  a  Writ  of  Prohibition. 


E.  Howard  MoCaleb^  Benjamin  Rice  Forman  and  Thonuu  M,  Qill 
for  Relator. 


LazaruB^  Moore  &  iMce  for  Respondent. 


Submitted  on  briefs  November  12,  1894. 
Opinion  read  April  8,  1895. 


The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  The  complaint  of  the  relator,  substantially,  is  that 
fais  business  has  been  summarily  closed  up  and  he  has  been  incar- 
cerated in  jail  under  orders  of  the  respondent  in  a  suit  wherein  be 
has  been  allowed  a  suspensive  appeal  which  has  been  perfected; 
and  the  averment  of  the  relator  is  that  the  judge  of  that  court 
*^  has  no  power  or  authority  under  the  laws  of  Louisiana  pending;  a 
suspensive  appeal  to  this  honorable  court,  to  thus  summarily  dose 
ap  the  business  of  your  relator  and  put  him  in  jail." 

Wherefore  he  prays  for  a  writ  of  Jiabeaa  corpus^  that  he  may  be 
discharged  from  custody,  for  certiorari^  that  the  record  be  brought 
up  and  examined  to  the  end  that  the  validity  of  the  proceedings  be 
ascertained,  and  for  prohibition^  to  restrain  further  proceedings  by 
the  respondent  in  the  premises. 

Primarily,  in  the  month  of  December,  1898,  an  injunction  was 
granted  on  th6  petition  of  James  A.  Koehl  and  others  against  the 
relator  as  defendant  ordering  and  enjoining  him  from  carrying  on  his 
buHness  as  the  keeper  of  a  concert  saloon  at  the  comer  of  Royal  and 
Customhouse  streets,  in  the  city  of  New  Orleans. 

Subsequently,  on  the  20th  of  December,  1898,  the  aforesaid  in- 
junction was,  at  his  request,  so  modified  by  the  respondent  as  only 
to  prohibit  and  enjoin  him  from  carrying  on  his  barroom  and  con- 
cert saloon  and  variety  entertainments  at  the  aforesaid  place  in  any 
manner  violative  of  the  laws  of  this  State  or  ordinances  of  the  city 
of  New  Orleans,  and  forbidding  him  from  permitting  disorderly 
persons  to  congregate  therein,  or  otherwise  to  create  a  nuisance  in 
his  establishment  injurious  to  the  plaintiffs  in  injunction. 
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Relator  avers  that,  subseqaently,  an  application  was  made  to  thi» 
court  for  writs  of  mandamus,  certiorari  and  prohibitum  in  respect  to 
said  injunction,  and  the  action  of  the  respondent  was  affirmed  to  the 
effect  that  mandatory  writs  of  injunction  will  not  issue  ex  parte  be- 
fore the  trial  of  the  cause,  nor  be  used  to  oust  a  person  in  poseeaeiouy, 
and  that  such  mandatory  injunction,  compelling  an  abatement  of  a. 
nuisance,  could  not  be  made  upon  interlocutory  motion,  and  that  he 
was  thereafter  authorized  by  law  to  continue  his  business  under  the 
restrictions  of  the  modified  injunction,  and  that  he  has  done  so,  not 
in  any  manner  violating  the  laws  of  the  city  or  State  in  the  conduct 
of  said  business  or  the  terms  or  conditions  of  said  modified  injunc- 
tion. 

Relator  further  avers  that  said  injunction  suit  was  tried  in  June,. 
1894,  and  that  the  trial  resulted  in  a  verdict  against  him,  sustaining 
the  modified  injunction  without  damages,  and  thereupon  the  re- 
spondent rendered  judgment  condemning  him  to  close  his  said  estab- 
lishment and  to  cease  prosecuting  his  business  altogether. 

That  from  that  judgment  he  applied  for  and  obtained  an  order  of 
suspensive  appeal,  and  thereafter  perfected  his  appeal  by  furnishing 
the  necessary  appeal  bond  on  the  i2th  of  June,  1894,  and  his  repre- 
sentation and  averment  are  that  the  effect  of  said  appeal  was  to- 
attspend  the  judgment,  avid  that  authority  and  jurisdiction  to  inquire 
into  the  legality  or  illegality  of  carrying  on  his  business  are  vested 
exclusively  in  this  court  and  not  in  the  respondent. 

That,  nothwithstanding  said  iflnal  judgment  and  appeal  on  the  12th 
of  June,  1894,  plaintiffs  therein  immediately  thereafter,  to -wit:  on 
the  13th  of  June,  1894,  procured  another  rule  upon  him  for  con- 
tempt, on  the  averment  that  he  had  wantonly  violated  the  writ  of 
injunction  thereon  by  opening  and  conducting  his  saloon  and  variety 
hall  on  the  night  of  the  12th  of  June,  1894,  and  prayed  that  he  be- 
punished  therefor.  That  he,  at  the  time,  excepted  to  this  proceed- 
ing, because  the  petition  failed  to  disclose  the  particular  acts  which 
were  alleged  to  have  been  in  violation  of  the  injunction,  and  failed 
to  allege  that  relator  has  carried  on  his  concert  saloon  in  violation 
of  the  laws  of  the  State  or  city,  or  if  so,  what  laws  of  the  State  or 
city,  and  has  failed  to  allege  that  he  has  permitted  disorderly  per- 
sons to  congregate  there  and  perform  acts  that  constituted  a  nuisance 
to  the  plaintiffs  in  injunction,  and  in  the  alternative  that  these 
pleas  be  overruled,  he  made  answer,  alleging  that  he  had  violated 
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no  law  of  the  State  or  city  in  the  condact  of  his  business,  bat  had 
conducted  the  same  in  strict  conformity  with  the  terms  of  the 
modified  injunction.  But  the  respondent;  overruled  relator's  excep- 
tions and  made  the  rule  absolute  and  forced  him  to  close  his 
establishment,  basing:  his  judgment  exclusively  upon  the  testimony 
that  was  introduced  over  his  objection  and  exception  during  the 
trial  of  the  injunction  suit,  in  reference  to  relator's  acts  and  doings 
from  the  8d  of  January  to  the  6th  of  June,  1894,  and  erroneously 
holding  that  the  mere  opening  of  his  establishment  was  a  violation 
of  the  injunction,  and  constituted  a  contempt  of  court. 

That,  upon  thus  deciding,  the  respondent  found  the  relator  guilty 
of  contempt  and  committed  him  to  the  parish  prison  for  the  term  of 
ten  days. 

The  respondent's  returns  contain  precisely  a  similar  statement  of 
facts  to  that  set  out  by  the  relator;  and  amongst  other  things  says 
that  (1)  '*  the  defendant  filed  an  exception  to  the  jurisdiction  of  the 
court,  and  in  the  argument  conceded  that  the  court  had  jiirisdiction 
to  punish  the  defendant  for  a  violation  of  the  modified  and  prelim- 
inary injunction,  but  had  no  jurisdiction  to  punish  him  for  a  violation 
of  the  judgment  rendered  and  signed  by  the  court,  on  the  verdict  of 
the  jury;"  and  (2)  *<  that  the  said  rule  was  then  tried  and  evidence 
heard;  and  that  on  the  evidence  then  heard  (as  well  as)  the 
evidence  which  the  court  had  previously  heard  taken  before  a  jury, 
and  of  which  the  court  had  judicial  cognizance,  the  court  overruled 
the  exception,  maintained  the  rule,  and  adjudged  the  defendant 
guilty  of  oontempt  for  violating  the  preliminary  and  modified  injunc- 
tion issued  herein,  and  sentenced  the  defendant  to  the  parish  prison 
for  ten  days." 

But  the  foregoing  is  supplemented  by  the  further  statement  of  the 
respondent,  viz. : 

'*  Your  respondent  further  says  that  the  relator  was  found  guilty 
of  contempt  in  the  breach  and  violation  of  the  preliminary  tmt,  and 
that  was  the  only  question  decided  by  the  court,  and  the  only  authority 
exercised  by  the  court. 

«The  court,  however,  respectfully  submits  that  the  defendant 
could  not  obey  the  preliminary  injunction,  close  his  establishment  in 
accordance  with  the  order  of  the  court,  acquiesce  therein  in  open 
court  by  his  conduct,  and  then  by  an  appeal  from  the  judgment 
rendered  on  the  verdict  of  the  jury  on  the  trial  of  the  case  on  its 
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merits,  suspend  the  preliminary  injunction,  and  divest  the  court  of  all 
power  over  him,  and  by  an  appeal  reopen  and  continue  to  conduct 
his  establishment." 

Therefore,  we  have  these  propositions  for  consideration,  viz. : 

The  relator,  as  defendant,  was  preliminarily  enjoined  from  carry- 
ing on  his  concert  saloon  altogether,  but  same  was,  on  his  applica- 
tion, so  modified  by  the  respondent  as  to  permit  Iiis  continuance  of 
his  business  in  such  manner  as  not  to  violate  any  law  of  the  State  or 
ordinance  of  the  city.  That,  on  this  court  having  been  applied  to 
for  relief,  the  action  of  the  respondent  in  modifying  the  preliminary 
writ  of  injunction  was  approved  and  sustained,  on  the  ground  that  a 
mandatory  writ  of  injunction  will  not  issue  ex  parte  before  the  trial 
of  the  cause,  nor  be  used  to  oust  a  party  in  possession.  That  upon  a 
final  judgment  having  been  rendered  against  the  relator  as  defend- 
ant, perpetaating  the  modified  injunction,  he  suspensively  appealed 
therefrom,  the  effect  of  which  appeal  was  to  leave  matters  in  statu 
quo. 

That  subsequently  to  said  judgment  and  appeal,  plaintiffs  in  in- 
junction proceeded  against  the  relator  for  contempt  on  the  sole 
ground  that  he  had  opened  and  conducted  his  establishment  on  the 
night  of  the  12th  of  June,  1894,  that  is  to  say,  on  the  night  of  the 
same  day  on  which  judgment  had  been  rendered,  and  for  that,  sen- 
tenced him  to  imprisonment. 

And,  having  considered  the  foregoing  propositions,  we  are  to  de- 
termine whether  respondent  had  authority  and  jurisdiction  to  en- 
tertain the  contempt  proceedings  and  punish  the  relator,  as  the 
defendant  therein,  for  a  violation  of  the  preliminary  writ  of  injtmc- 
tion,  at  all. 

It  is  our  opinion  that  he  had  not. 

The  preliminary  order  of  injunction  prevented  the  defendant  from 
opening  his  establishment  and  prosecuting  his  business  at  all,  but 
the  order  modifying  the  injunction  permitted  defendant  to  so  con- 
duct his  business  as  not  to  violate  any  city  or  State  law.  We  re- 
fused to  disturb  this  modifying  order. 

When  judgment  was  rendered  and  suspensively  appealed  from  the 
modified  order  remained  unaffected  and  in  statu  quo.  While  there 
is  no  question  of  respondent's  authority  and  jurisdiction  to  entertain 
contempt  proceedings  predicated  upon  a  violation  of  the  modified 
order  of  injunction,  notwithstanding  the  rendition  of  a  judgment  on 
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the  merits  and  a  Baspensive  appeal  therefrom^  yet  we  are  clear  to 
the  effect  that  his  jorisdiction  does  not  extend  retroactively  to  the 
preliminary  order  of  injunction  before  same  was  modified  and  insti- 
tated.  It  little  matters  what  the  judgment  decreed,  because  its 
effect  is  restrained  by  the  appeal.  If,  indeed,  antecedent  facts  can 
be  examined,  and  an  original  order  of  injunction,  since  modified,  be 
made  the  basis  of  contempt  proceedings,  where  can  the  limits  to  its 
exercise  be  set?  It  is  a  quoH  criminal  proceeding  and  should  be, 
therefore,  strictly  construed,  and  courts  of  justice  very  properly  in- 
cline to  that  construction  of  the  law  which  favors  the  liberty  of  the 
citizen. 

After  careful  consideration  of  this  case  in  all  of  its  bearings,  we 
have  reached  the  conclusion  that  relator  has  presented  a  case  en- 
titling him  to  relief. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  respondent 
direct  and  require  the  defendant  to  be  released  from  ipoprisonment, 
constructive  or  actual;  that  he  be  prohibited  from  any  further  pro- 
ceeding in  said  contempt  proceedings,  and  that  relator  be  released 
from  the  payment  of  all  costs. 
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The  law->Code  of  Practice,  Art.  S08— means  by  panlshment  for  contempt,  punish- 
ment for  the  offence  at  the  outset,  to  prevent  its  repetition ;  and  punishment 
afterward  for  the  repetition  of  the  offence. 
If  the  contempt  Is  permitted  to  endure  for  a  period  of  days,  or  weeks,  or  months, 
j  It  does  not  seem  consistent  with  the  law  to  punish  for  that  period  of  diso- 

bedience by  as  many  sentences  of  ten  days*  imprisonment  as  there  are  days, 
or  weeks,  or  hours  in  the  period.    No  such  theory  of  the  power  to  punish  for 
contempt  can  be  admitted,  under  the  law. 
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Sabmitted  on  briefs  November  12,  1894. 
Opinion  read  April  8,  1895. 


The  opinion  of  the  coart  was  delivered  by 

Watkins,  J.  The  application  of  relator  was  presented  to  one  of 
the  justices  of  this  court  for  examination  and  the  allowance  of  an 
alternative  writ,  and  upon  examination  thereof  he  found  substan- 
tially the  following  facts,  and  we  recapitulate  them  as  follows,  viz. : 

'*  The  petitioner,  enjoined  from  condnctinflr  a  concert  saloon  in  dis- 
regard of  the  laws  and  ordinances,  kept  his  saloon  open  for  a  period 
and  was  thereupon  proceeded  against  for  contempt  for  violating  the 
injunction.  At  one  and  tlie  same  time  eight  rules  were  taken  to 
punish  him  for  contempt,  each  rule  assigning  the  violation  of  the  in- 
junction on  a  particular  night  of  the  period  of  the  opening.  Each 
rule  was  made  absolute,  imposing  a  penalty  of  ten  days'  imprison- 
ment, so  that,  beginning  with  the  first  ten  days,  the  remaining  terms 
of  imprisonment  were  to  be  inflicted  until  the  petitioner  had  been 
confined  eighty  days.  The  applications  for  the  writs  raise  the  issue, 
whether  it  was  competent  for  the  lower  court  to  sentence  the  peti- 
tioner on  these  eight  rules,  the  sentences  all  pronounced  at  the  same 
time,  to  eighty  days'  imprisonment.  That  issue  of  competency  is 
within  the  power  of  this  court  to  review.  Constitution,  Art.  90; 
DeBuys'  case,  82  An.  1259;  State  ex  rel.  Sinnott  vs.  Falls,  32  An.  555; 
State  of  Louisiana  ex  rel.  McGee,  Snowden  &  Violett  vs.  Judges,  88 
An.  181. 

''  When  the  power  of  the  court  is  invoked  to  punish  for  contempt 
for  conducting  a  saloon  contrary  to  the  laws  and  the  injunction  of 
the  court,  it  seems  to  me,  the  court  is  called  on  to  inflict  the  appro- 
priate penalty  not  to  exceed  the  maximum  of  ten  days.  If  it  is  compe- 
tent to  divide  the  offence  of  conducting  a  saloon  in  disregard  of  the 
law  into  parts  corresponding  with  the  number  of  nights  the  saloon 
has  been  opened,  and  thus  authorize  eight  sentences  of  ten  days  each 
pronounced  at  the  same  time,  on  eight  different  rules,  there  would 
be  no  potency  in  the  law  flxing  the  maximum  penalty  for  contempt 
at  ten  days'  imprisonment.     C.  P.,  Art.  181. 

<*  The  same  theory  of  dividing  the  offence  into  parts  might  be  ex- 
tended to  the  hours  of  the  days  of  the  opening,  treating  each  hour  as 
a  distinct  offence,  and  thus  sanction  an  indeflnite  and  prolonged  im- 
prisonment, notwithstanding  the  limitation  of  ten  days  in  the  Code. 
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It  was  competent  at  any  time  during  the  period  of  the  opening  of 
the  saloon  for  the  plaintiff  in  injunction  to  call  on  the  conrt  to  in- 
:flict  the  penalty  for  contempt.  The  penalty  thus  inflicted  wonld 
doubtless  have  sufficed,  and  if  the  offence  was  repeated  the  penalty 
might  be  again  inflicted  until  the  evil  was  checked. 

*<  This,  It  seems  to  me,  is  the  theory  of  the  law  authorizing  pun- 
ishment for  contempt  and  for  each  contempt.  The  law  means  pun- 
ishment for  the  ofiPence  at  the  outset,  to  prevent  its  repetition,  and 
punishment  afterward  for  the  repetition.  This  is  expressed  in  Art. 
808  of  the  Code  of  Practice.  See  also  The  State  ex  rel.  New  Orleans 
Water  Works  Company  et  al,  vs.  Isaac  Levy  et  al.,  86  An.  941,  946". 
If  the  contempt  is  permitted  to  endure  for  a  period  of  days  or  weeks 
or  months,  it  does  not  seem  consistent  with  the  law  to  punish  for 
that  period  of  disobedience  by  as  many  sentences  of  ten  days'  im- 
prisonment as  there  are  days,  or  weeks,  or  hours  in  the  period.  If 
that  were  so,  then  if  the  plaintiff  in  injunction  had  deferred  his 
rales  for  even  a  month,  the  term  of  imprisonment  would  have  been 
three  hundred  days.  No  such  theory  of  the  power  to  punish  for 
isontempt  can  be  admitted,  in  my  opinion.  The  case  to-day  is  that 
of  a  saloon*keeper,  but  the  principle  involved  would,  if  allowed, 
apply  to  every  case  of  contempt  for  violation  of  injunctions,  and 
sanction,  in  my  view,  the  imposition  of  penalties  never  within  the 
purview  of  the  law. 

*^  The  case  presents  the  important  qaestion  of  the  extent  of  the 
power  of  courts  to  punish  for  contempts.  The  power  within  the 
limit  prescribed  by  the  Code  is  absolute.  There  is  no  review  here, 
or  in  any  court,  save  on  the  question  of  the  jurisdiction  to  impose 
the  penalty.  There  is  the  greater  reason  for  this  court,  charged  with 
the  revision  of  the  issue  of  jurisdiction,  to  see  that  the  penalty  im- 
posed is  within  the  scope  of  the  law  defining  and  limiting  the  power 
to  punish  for  contempt. 

<'  The  penalty  of  ten  days'  imprisonment  was  fully  authorized. 
The  defendant  has  served  an  imprisonment  of  ten  days.  For  any 
further  violation  of  the  preliminary  or  modified  injunction,  he  may 
be  punished  as  the  occasion  arises.  By  this  method,  the  reservation 
of  which  will  be  made  in  order  on  relator's  application,  the  injunc- 
tion can  be  enforced  and  the  public  fully  protected  against  the 
alleged  nuisance. 
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''  Applications  of  this  character  to  this  court  are  necesaarUy  to  a 
sinicle  jndge,  bat  come  before  the  fall  court  for  final  action  in  No- 
Tember.  I  have  given  the  subject  close  attention,  and  my  conclu- 
sion is  the  rule  to  show  cause,  and  the  discharge  of  the  relator  in  the 
meantime,  should  be  granted.  State  ex  rel.  Behan  vs.  The  Judges, 
85  An.  1075.  If,  on  full  discussion  of  the  question  of  the  power  of 
courts  to  punish  for  contempt,  the  sentences  of  this  defendant  are 
deemed  within  the  law,  he  will  be  remanded  to  serve  the  residue  of 
the  imprisonment.  If,  as  I  believe,  the  sentences  are  determined  to 
be  in  excess  of  the  jurisdiction  of  the  lower  court,  the  propriety  of 
this  order  will  be  confirmed." 

Since  the  issuance  of  the  foregoing  order  the  respondent  judge 
has  made  a  return— one  that  is  similar  in  character  to  the  one  he 
filed  in  the  suit  of  same  title,  ante.^  p.  696 — and  he  then  further 
states  *'  that  on  the  (blank)  day  of  June,  1894,  some  eight  rules 
were  taken  against  the  relator  charging  him  with  having  violated 
the  preliminary  and  modified  injunction  issued  in  the  case  of  James 
A.  Koehl  et,  aU  vs.  O.  H.  Schoenhausen,  No.  40,999,  then  pending 
in  Division  B  of  the  Civil  District  Oourt,"  etc. 

He  further  returns  that  there  was  a  trial  had  on  those  rules  and 
'Hhat  a  judgment  was  thereon  rendered,"  and  'Hhat  in  pursuance 
of  said  finding  and  judgment  (he)  committed  the  relator  •  •  ^ 
to  jail  for  a  period  of  ten  days  for  the  violation  of  said  modified 
order  of  injunction  committed  on  the  10th  of  June,  1894,  and  for  a 
subsequent  violation  on  the  20th  of  June,  1894,  for  a  period  of  ten 
days,  to  commence  at  the  expiration  of  the  first  sentence,  and  so 
on,  your  respondent  committing  the  relator  for  a  term  of  eighty  day 
in  all,  under  all  of  said  rules,  for  violations  aforesaid  as  charged 
therein." 

He  further  avers  ''  that  the  violations  of  the  said  modified  order  of 
injunction,  with  which  the  said  relator  was  charged,  were  distinct 
and  separate  violations,  and  the  said  Schoenhausen,  having  so  com- 
mitted distinct,  specific  and  separate  violations,  your  respondent, 
under  Art.  808,  0.  P.,  punished  the  said  relator  for  contempt  for 
each  of  said  violations  of  the  said  modified  order  of  injunction." 

And  he  further  avers  that  as  there  have  been  no  adjudications  by  the 
courts  of  the  State  of  Louisiana  as  to  the  interpretation  to  be  placed 
upon  Art.  808  of  the  Code  of  Practice ;  and  as  under  said  article 

*     *     *     he  had  a  right  to  punish  the  relator  for  each  violation  of 
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said  modified  injanction,  he  was  of  opinion  that  it  was  his  duty  to  so 
commit  relator,  and  that  it  was  his  jurisdiction  and  right  to  do  so." 

He  further  returns  "  that  while  the  acts  were  charged  to  have 
been  committed  on  so  many  different  days,  that  by  reason  of  the 
nature  of  the  business  conducted  by  relator,  his  said  concert  saloon 
would  be  open  on  each  day  *  *  *  and  that  duiing  the  opening, 
and  until  the  close  of  said  establishment,  the  said  relator  would  vio- 
late the  Said  modified  order  of  injunction  by  conducting  his  business 
in  violation  of  the  laws  of  this  State,  and  the  ordinances  of  the  city 
of  New  Orleans,  and  so  as  to  create  a  nuisance ;  that  (he)  being  of 
the  opinion  that  he  had  the  jurisdiction  and  legal  right  to  punish 
relator  for  each  violation  of  said  modified  order,  did  so  punish  and 
commit  him." 

A  careful  comparison  made  between  the  statement  of  the  fore- 
going return  and  that  of  the  alternative  order  discloses  no  sub- 
stantial difference  in  point  of  fact;  and  the  court  is  of  opinion  that 
the  justice  granting  the  order  entertained  a  proper  appreciation  of 
Art.  308  of  the  Code  of  Practice. 

It  provides  that  *'if  one  against  whom  an  injunction  is  directed 
violates  the  same,  or  refuses  to  obey,  the  court  may  *  *  *  punish 
by  imprisonment  not  exceeding  ten  days,  but  which  may  be  repeat- 
edly inflicted  until  the  party  obeys  the  mandate  of  the  court,"  etc. 

As  the  justice  very  justly  and  correctly  observed,  **  if  it  is  compe- 
tent to  divide  the  offence  of  conducting  a  saloon  in  disregard  of  the 
law,  into  parts  corresponding  with  the  number  of  nights  the  saloon 
has  been  opened,  and  thus  authorize  eight  sentences  of  ten  days 
each,  pronounced  at  the  same  time,  on  eight  different  rules,  there 
would  be  no  potency  in  the  law  fixing  the  maximum  penalty  for  con- 
tempt at  ten  day's  imprisonment.     0.  P.,  Art.  131. 

<'The  same  theory  of  dividing  the  offence  into  parts  might  be  ex- 
tended to  the  hours  of  the  days  of  opening,  treating  each  hour  as  a 
distinct  offence  and  thus  sanction  an  indefinite  and  prolonged  im- 
prisonment, notwithstanding  the  limitation  of  ten  days  in  the  Oode. 

'*  It  was  competent  at  any  time  during  the  period  of  the  opening  of 
the  saloon  for  the  plaintiff  in  injunction  to  call  on  the  court  to  inflict 
the  penalty  for  contempt.  The  penalty  thus  inflicted  would  doubt- 
less have  sufficed ;  and  if  the  offence  was  repeated  the  penalty  might 
again  be  inflicted,  until  the  evil  was  checked." 
45 
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This,  it  Beems  to  me,  is  the  theory  of  the  law  authorizing  panlsh- 
ment  for  contempt,  and  for  each  contempt. 

'^  The  law  means  punishment  for  the  offence  at  the  outset,  to 
prevent  its  repetition,  and  punishment,  afterward,  for  the  repeti- 
tion.'' 

This  is,  in  our  opinion,  a  proper  case  for  granting  the  relief  prayed 
for.  State  ex  rel.  Behan  vs.  Judges,  35  An.  1075 ;  State  ex  rel.  DeBuys 
vs.  Judges,  32  An.  1257;  State  ex  rel.  Follet  vs.  Judge,  Id.  1182. 

It  is  therefore  ordered  and  decreed  that  the  sentence  and  decree 
of  the  respondent  be  recognized  as  legal  and  valid,  in  so  far  only  as 
it  inflicted  imprisonment  for  ten  days  for  contempt  of  the  modified 
order  of  injunction;  and  in  all  other  particulars,  annulled  and 
vacated. 

It  is  further  ordered  and  decreed  that,  inasmuch  as  the  record  dis- 
closes that  the  relator  has  already  suffered  ten  days'  imprisonment 
under  the  decrees  of  the  respondent,  he  is  not  liable  to  any  further 
imprisonment  thereunder,  and  is  entitled  to  his  liberty;  and  it  is 
further  ordered  and  decreed  that  all  the  various  sentences  and 
decrees  of  the  respondent,  except  the  first  one,  be  vacated  and 
annulled,  and  the  alternative  writs  be  made  peremptory  and 
perpetual. 


No.  11,694. 

M    808  ViCKSBURG,    SHRBVEPOBT  &  PACIFIC   RAILROAD   COMPANY  VS.    LBM 

l\  }^  Scott,  Sheriff  and  Tax  Oollectob,  bt  al. 

This  coart  has  jurisdiction  reUiane  materia  to  try  a  case  Involving  the  constitution- 
ality and  legality  of  a  local  assessment  tor  levee  purposes,  though  the  amount 
involved  is  less  than  two  thousand  dollars. 

A  judgment  of  non-suit  is  appealable  as  a  final  judgment. 

Physical  Inability  to  be  present  and  manage  the  trial  of  a  causn  is  good  ground 
for  continuance;  and  same  being  refused,  and  the  suit  of  plaintiff  being  dis- 
missed, it  is  good  reason  why  the  cause  should  bn  reinstated  for  trial. 

APPEAL  from  the  Sixth  Judicial  District  Court  for  the  Parish  of 
Richland.     Ellis,  J. 

Frank  P.  Stubba  for  Plaintiffs,  Appellants. 


Robert  Whetstone  for  Defendants,  Appellees. 
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Argued  and  submitted  March  25,  1896. 
Decided  April  8,  1896. 


Motion  to  Dismiss  Affbal. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  motion  to  dismiss  is  placed  on  the  grounds :  1, 
that  this  court  is  without  jurisdiction  ratione  materia  because  the 
amount  involved  is  less  than  two  thousand  dollars ;  2,  because,  under 
Art.  686  of  the  Code  of  Practice  ''  a  judgment  dismissing  plaintiff's 
demands  "  is  not  an  appealable  judgment;  8,  because  the  judgment 
appealed  from  is  one  of  non-suit  as  to  the  principal  cause  of  action, 
and  one  adjudging  the  plaintiff  to  pay  to  the  d  fendant  seventy- five 
dollars  on  his  reconventional  demand. 

(1)  Looking  to  the  plaintiffs'  petition  we  find  it  to  be  an  opposi  • 
tion  to  a  proceeding  by  seizure  and  sale  coupled  with  an  injunction 
restraining  sale  of  its  road-bed  and  twenty-six  and  one-tenth  miles 
of  its  track,  for  the  purpose  of  collecting  the  sum  of  one  thousand 
seven  hundred  and  seventy -two  dollars,  as  the  total  amount  of  a 
certain  alleged  forced  contribution — by  the  petition  denominated  a 
"  tax  "—which  was  levied  under  Act  103  of  1892,  for  the  year  1898. 

The  averment  of  the  petition  is  that  said  tax  or  contribution  was 
not  legally  assessed  by  the  Tensas  Basin  Levee  Board,  by  whom  said 
proceedings  were  originated  and  directed. 

Petitioner  alleges  that  said  legislative  act,  and  the  acts  pieceding 
it,  upon  the  same  subject,  are  illegal,  unconstitutional,  null  and  void, 
in  that  it  discriminates  against  individual  objects  of  taxation  in  the 
same  class,  and  compels  a  contribution  from  some  railroads  double 
the  amount  that  is  required  from  others.  Further,  in  that  they 
violate  the  provisions  of  Art.  209  of  the  Oonstitation  in  providing 
for  exactions  of  contributions  on  real  estate  not  subject  to  inunda- 
tion. ''That  if  the  asseissment  sought  (to  be  enforced)  is  not  justi- 
fied or  supported  by  benefits  actually  or  presumptively  received  by 
the  property  subjected  to  it,  that  said  contribution  manifestly  ex- 
ceeds any  possible  benefit  that  may  be  conferred  by  said  board." 

He  further  alleges  that  Act  108  of  1892,  Act  69  of  1886  and  Act  No. 
26  of  1884 — all  on  the  same  subject — '*  are  unconstitutional,  nail 
and  void,  as  violative  of  Arts.  6,  48,  166,  203,  209  and  214  of  the  Con- 
stitution of  the  State  of  Louisiana" — in  the  particulars  above  recited 
inter  alioa. 
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The  jurisdiction  of  this  court  is  full  and  complete. 

The  purport  of  our  opinion  in  State  ex  rel.  Hill  vs.  Judfires  of  the 
Court  of  Appeals,  46  An.  1292,  was  that,  notwithstanding  forced  con- 
tributions for  levee  purposes  are  treated  as  local  assessments  not 
subject  to  the  rule  of  constitutional  uniformity  applicable  to  general 
taxation,  they  are  taxes  under  Art.  81  of  the  Constitution  conferring 
on  this  court  appellate  jurisdiction  in  all  cases  involving  the  consti- 
tutionality or  legality  of  any  tax,  impost  or  duty  whatsoever. 

(2)  It  has  been  frequently  decided  that  a  judgment  of  non-suit 
is  an  appealable  judgment  in  the  sense  of  Art.  565  of  the  Code  of 
Practice. 

It  declares  that  *'  one  may  appeal  from  all  final  judgments,"  etc. 

In  State  ex  reU  Ikerd  vs.  Judge,  85  An.  212,  we  said : 

^'  The  judgment  sustaining  an  exception  and  dismissing  the  peti- 
tion and  prayer  is  not  an  interlocutory  order.  It  is  a  judgment 
which  has  the  character  of  finality,  as  it  severs  and  dismisses  from 
the  action  a  part  of  the  demand.  Whether,  under  that  judgment, 
the  plaintiff  in  the  suit  be  debarred  from  bringing  or  not  a  new  saic, 
it  is  unnecessary  to  determine.  It  is  enough  that  the  judgment  be  a 
final  judgment  to  entitle  the  relator  to  an  appeal."  Code  of  Prac- 
tice, 536,  does  not  relate  to  an  appeal,  but  appertains  to  the  rendi- 
tion of  judgments  by  default. 

In  Davis  vs.  Young,  35  An.  740,  a  similar  motion  was  made  to 
dismiss  an  appeal,  but  it  was  refused  by  the  court  in  these  words,  viz: 

'*  The  motion  to  dismiss  can  not  prevail. 

'^The  appeal  is  from  a  judgment  of  non- suit,  which  disposes  of 
the  case,  and  is  such  as  can  be  appealed  from." 

This  court  has  no  jurisdiction  of  the  judgment  for  seventy-four 
dollars  rendered  in  favor  of  defendant  on  his  reconvention al  demand, 
because  the  amount  claimed  in  the  demand  in  his  answer  is  only 
three  hundred  dollars — an  amount  far  below  the  lower  limit  of  our 
jurisdiction. 

Consequently  defendants  and  appellees'  motion  will  prevail  as  to 
the  judgment  on  his  demand  in  reconvention ;  but  in  respect  to  the 
principal  demand  it  must  be  overruled. 

On  the  Merits. 

It  appears  from  the  record  that  this  cause  was  set  down  on  the 
13th  of  September,   1894,  for  trial  on  the  following  day,  the  14th  of 
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said  month,  defendants'  answer  having  been  filed  on  the  12th  of  that 
month.  That  on  the  14th,  the  day  set  for  the  trial,  the  salt  was  dis- 
mi-^sed  at  plaintiff's  cost,  both  the  plaintiff  and  his  coansel  having 
been  previously  called  at  the  coart  house  door  and  failed  to  appear 
or  answer. 

Subsequently,  plaintiff,  represented  by  counsel,  approved  and 
filed  a  motion  in  writing,  praying  that  the  cause  be  reinstated  and 
continued,  because: 

1.  The  case  was  set  for  trial  without  any  notice  to  plaintiff  or  his 
attorney  and  out  of  its  regular  order. 

2.  That  it  was  absolutely  impossible  for  his  attorney  to  be  pre'sent 
on  the  14th  of  September,  owing  to  his  physical  inability,  and  these 
facts  were  made  known  to  the  defendants'  counsel  previous  to  the 
trial  and  communicated  to  the  court.     Also, 

3.  That  on  account  of  its  counsel's  physical  inability  to  attend 
court,  the  case  and  counsel  were  called,  and  at  the  request  of  de  • 
fendants'  counsel  the  case  was  dismissed,  and  hence  the  judgment 
rendered  was  and  is  contrary  to  law. 

This  motion  was  fixed  for  trial. 

The  testimony  of  one  witness  is  to  the  effect  that  Mr.  F.  B.  Stnbbs, 
the  principal  counsel  for  the  plaintiff,  was  sick  at  the  time.  His 
statement  is : 

''  Mr.  Stubbs,  I  know,  has  been  sick  from  a  day  prior  to  iiis  trip 
to  Virginia  until  now.  He  has  rheumatism,  or  some  kindred 
disease,  which  seems  to  be  very  painful  to  him,  and  he  has  fixed 
several  dates  for  leaving  for  Hot  Springs,  but  has  been  prevented 
from  leaving  until  this  morning.  Any  other  person  in  his  condition 
would  have  gone  long  ago.  I  am  not  employed  by  the  railroad 
company  in  it^  general  litigation,  and  am  under  no  obligation  to 
look  after  its  general  business  of  this  character." 

This  witness  was  Mr.  Russell,  of  the  law  firm  of  Stubbs  &  Russell. 
He  further  says: 

*'  It  is  by  arrangement  with  Mr.  Stubbs  that  (he)  attended  to 
matters  outside  the  line  of  (his)  special  employment.  This  case 
does  not  belong  to  a  matter  of  professional  bu^^iness  in  which  (he) 
id  employed  to  act  by  the  plaintiff." 

On  this  and  other  testimony  the  judge  a  quo  triei  the  motion  and 
overruled  it ;  and  to  his  ruling  plaintiff  reserved  a  bill  of  exceptions. 

In  our  opinion  the  record  shows  that  the  plaintiff  is  entitled  to 
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relief,  as  it  is  evident  that  its  coansel  was  physically  unable  to  at- 
tend and  conduct  the  trial  of  the  cause,  at  the  time  it  was  set  down 
for  trial. 

What  we  have  premised  in  our  views  on  the  motion  to  dismiss, 
with  regard  to  the  character  of  the  controversy,  clearly  evidences 
the  Importance  of  the  controversy,  demanding  care  and  skill  in  its 
management.  And  the  company  was  entitled  to  the  best  efforts  of 
its  counsel  in  the  prosecution  of  their  salt,  and  his  sickness  was 
ample  warrant  for  its  continuance  for  the  term. 

In  Patin  vs.  Poydras,  5  N.  S.  689,  an  appeal  was  presented  upon 
a  single  bill  of  exceptions  taken  by  the  plaintiff  to  th  -■  refusal  of  the 
jadge  a  quo  ^'  to  continue  the  case  in  consequence  of  the  indisposi- 
tion of  (his)  counsel " — an  affidavit  setting  forth  the  facts  having 
been  tendered  and  refused. 

The  court  say : 

^*  We  are  of  opinion  that  the  court  erred  in  refusing  the  continu- 
ance. It  appears  that  the  counsel  who  had  the  principal  charge  of 
the  case,  and  on  whom  plaintiff  placed  his  greatest  reliance,  was  un- 
able to  attend  from  illness.  This  was  a  good  reason  for  postponing 
the  trial.  The  contrary  doctrine  would  lead  to  intolerable  hard- 
ships." 

The  judgment  appealed  from  was  reversed  and  the  cause  re- 
manded. 

To  the  same  effect  are  the  following  decisions,  viz.:  Barry  vs. 
Louisiana  Insurance  Company,  12  M.  484;  Baillio  vs.  Wilson,  6  N.  S. 
335;  Marrero  vs.  Nunez,  8  An.  54. 

On  the  law  and  evidence,  our  conclusion  is  that  the  judgment  ap- 
pealed from  should  be  annulled  and  reversed,  and  the  cause  re- 
manded and  reinstated  for  trial. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  farther  ordered  and  de- 
creed that  the  cause  be  remanded  and  reinstated  for  trial,  and  that 
the  defendant  and  appellee  be  taxed  with  the  cost  of  appeal. 


No.  11,750. 
Standard  Ootton  Seed  Oil  Company  vs.  Pbtbb  Mathibon. 

Mention  In  the  caption  of  a  writ  of  attachment  of  an  Improper  judicial  district.  In 
one  of  the  country  parishes  of  the  State,  Is  not  such  a  radical  error  as  will 
authorize  the  dissolution  of  the  writ  on  the  motion  of  defendant. 
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APPEAL  from  the  Seventh  Judicial  District  Court,  Parish  of  East 
OarroU.     Montgomery,  J. 


Charlea  8.  Wyly  and  Qub  A.  Breaux  for  Plaintiffs,  Appellants. 


Le&nard  K.  Barber  and  C.  F,  Davis  for  Defendant,  Appellee. 


Argued  and  submitted  March  29,  1895. 
Decided  April  8,  1895. 


The  opinion  of  the  courc  was  delivered  by 

Watkins,  J.  From  a  Judgment  dissolving  plaintiffs'  attachment 
the  company  has  appealed. 

From  the  record,  it  appears  that  plaintiff  filed  suit  against  defend- 
ant on  open  account  for  two  thousand  nine  hundred  and  eleven  dol- 
lars and  eighty -eight  cents  on  the  7th  of  November,  1893,  accom- 
panied by  a  writ  of  attachment,  and  also  upon  a  note  and  mortgage 
securing  two  thousand  dollars  of  that  amount,  less  a  credit  of  two 
hundred  and  fifty  dollars. 

That  under  the  petition,  oath  and  bond,  a  writ  of  attachment  was 
issued  on  the  following  day,  the  8th  of  November,  1893,  and  de- 
fendant's property  was  attached.  On  the  20th  of  December,  1893, 
defendant's  counsel  filed  n  motion  to  dissolve  the  attachment  on 
grounds  it  is  needless  to  enumerate.  This  motion  remaining  nndiS' 
posed  of  until  the  5th  of  April  following,  defendant  supplemented 
his  motion  to  dissolve  on  the  new  and  additional  ground  that  it  pur- 
ported to  have  issued  from  the  Eighth  Judicial  District,  of  which  the 
parish  of  East  OarroU  formed  no  part,  said  parish  forming  a  part  of 
the  Seventh  Judicial  District. 

That  upon  the  same  day  (April  5,  1893),  during  the  pendency  of 
said  supplemental  and  original  motions  to  dissolve,  another  writ  of 
attachment  was  issued,  and  thereunder  the  same  property  was  at- 
tached. 

That  the  original  and  supplemental  motions  were  set  down  for 
trial,  and  upon  the  trial  thereof  judgment  was  rendered  dissolving 
the  original  writ  of  attachment. 

That  immediately  after  the  rendition  of  the  judgment  dissolving 
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he  original  writ  of  attachment  the  defendant  filed  a  motion  to  sum- 
marily dissolve  the  second  writ,  on  the  ground  that  it  issued  without 
bond  and  affidavit,  and  on  the  trial,  on  the  following  day,  judgment 
was  rendered  dissolving  it  also,  the  attachment  bond  being  held  to 
be  applicable  only  to  the  first  writ  issaed. 

The  plaintiff  appealed  from  both  judgments. 

In  this  situation  of  the  case,  the  defendant  filed  a  motion  to  dis- 
miss the  appeal  from  the  first  judgment,  on  the  ground  that  the 
plaintiff  and  appellant  had  acquiesced  therein  by  abandoning  the  first 
writ  of  attachment  by  causing  the  second  one  to  issue  pendente  lite, 
the  statement  of  the  motion  being,  substantially,  that  on  the  same 
day  that  the  supplemental  motion  to  dissolve  was  filed,  and  before 
the  trial  thereof,  plaintiff  abandoned  the  old  writ  by  causing  the  new 
one  to  be  issued  and  same  property  to  be  attached. 

The  further  statement  is  that  upon  the  following  day  the  aforesaid 
judgment  was  rendered  dissolving  the  writ.  The  motion  further 
states,  viz. : 

'^  Now  your  appearer  respectfully  submits  that  by  taking  out  the 
second  writ  of  atttachment  in  the  manner  aforesaid,  plaintiff  aban- 
doned the  first  writ,  and  acquiesced  in  the  pro  forma  judgment  dis- 
solving the  same." 

In  the  alternative  the  attorney  for  the  appellee  requests  this  court 
to  dismiss  the  appeal,  for  the  reason  that  the  two  judgments  are 
embraced  in  one  order  of  appeal,  and  are  covered  by  a  single  appeal 
bond. 

In  our  opinion  the  motion  can  not  prevail ;  as  on  appellee's  own 
showing  the  alleged  acquiescence  preceded  the  judgment  by  one  day ; 
and  that  is  no  acquiescence  at  all.  Taking  appellee  at  his  own  ap- 
preciation of  the  issuance  of  the  second  writ,  it  was  good  reason 
why  he  should  have  withdrawn  his  motion  before  trial  and  judgment. 
But  after  a  formal  trial  on  evidence  adduced,  and  a  judgment  is  pro- 
nounced in  his  favor,  it  comes  with  but  indifferent  grace  from  him 
to  insist  upon  the  dismissal  of  the  plaintiffs'  appeal,  on  the  ground 
that  the  writ  was  withdrawn  and  the  seizure  abandoned  the  day 
before  judgment  was  rendered  in  his  favor. 

We  can  not  perceive  any  good  reason  why  the  single  order  could 
not  appropriately  embrace  the  two  interlocutory  decrees;  or  why  it 
was  necessary  that  plaintiff  should  furnish  two  appeal  bonds.     The 
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two  writs,  as  well  as  the  two  rales  and  the  two  judgments,  are  ger- 
mane, if  not  synonymous  and  simaltaneons. 

In  our  opinion  there  is  much  stronger  reason  for  the  application  of 
the  rule  of  acquiescence  to  the  defendant,  because  of  his  having 
originally  moved  to  dissolve  the  atfachment,  on  the  ground  that  the 
sureties  were  insolvent  and  the  affidavit  untrue,  and  having  long 
subsequently  urged  complaint  of  a  clerical  error  in  the  writ  of 
attachment. 

On  the  merits  the  appellants'  contention  is  that  on  the  heading 
of  the  writ  of  attachment  which  was  issued  on  the  8th  of  November, 
1893,  the  number  of  the  judicial  district  is  mentioned  as  the  eighth, 
an  incorrect,  number  while  the  number  given  in  the  writ  which 
issued  on  the  5th  of  April,  1894,  is  the  seventh  district,  the  correct 
number;  and  that  this  mistake  is  purely  clerical  and  the  fault,  if 
any,  was  imputable  to  the  clerk  of  the  court  who  issued  the  writ. 
That  as  soon  as  attention  was  attracted  to  this  clerical  error  by  the 
filing  of  defendant's  motion  on  the  5th  of  April,  1894,  the  clerk 
issued  another  writ  in  which  same  is  corrected,  and  this  was  served 
personally  on  the  defendant.  That  as  the  suit  was  filed  in  the  court 
of  the  parish  of  Jiktst  Carroll,  and  accompanied  by  proper  bond  and 
affidavit,  the  error  was  apparent  at  a  glance  and  perfectly  innocent  in 
itself. 

This  error  appears  in  the  heading  or  caption  of  the  writ  thus,  viz. : 

"State  of  Louisiana. 
"Seventh  Judicial  District  Court, 
"  Parish  of  East  Carroll,  La. 
"  Standard  Cotton  Seed  Oil  Co.  ] 

*  *  Peter  Mathison.  ' '  J 

The  only  evidence  we  have  upon  the  question  is  that  afforded  by 
the  two  writs  which  were  offered  on  the  trial. 

In  our  opinion  the  theory  of  the  plaintiff  is  correct,  and  the 
pleadings,  affidavit,  order  and  citation  must  control  and  govern  the 
phraseology  which  is  employed  in  the  caption  of  the  writ  of  attach- 
ment.. 

If  any  estoppel  or  apparent  acquiescence  is  raised  on  the  fact  that 
a  supplemental  writ  was  filed,  it  is  met  and  neutralized  by  the  fact 
that  the  plaintiff  went  into  court  on  a  motion  to  dissolve,  which 
made  no  mention  of  the  error,  from  which  a  like  estoppel  and  acqui- 
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escence  can,  with  equal  propriety,  be  inferred,  thns  leaving  the 
matter  at  large. 

For  the  purpose  of  the  discassion  the  second  writ  may  be  left  entirely 
out  of  view,  as  nothing  is  claimed  on  that  score.  It  was  an  un- 
authorized proceeding  exclusively  upon  the  motion  of  the  clerk, 
more  for  his  own  protection  than  otherwise,  we  infer.  And  the  fact 
that  same  was  not  preceded,  and  is  wholly  unaccompanied  by  any 
supplementary  proceedings  of  any  kind  serves  to  strengthen  this 
inference. 

Defendant's  counsel  refer  to  the  fact  that  the  plaintiff  appealed 
from  both  of  the  judgments,  as  evidence  that  he  had  acquiesced  in 
the  first  judgment.  If  this  were  correct  reasoning,  the  plaintiff  oc- 
cupied the  unfortunate  situation  of  being  bound  whether  he  appecUed 
or  not. 

It  is  our  understanding  that  an  appeal  is  anything  other  than  aban  - 
donment  or  acquiescence. 

Of  course,  if  there  had  been  two  different  and  distinct  judgments 
rendered  upon  the  merits  of  the  case,  or  two  judgments  rendered  at 
different  country  terms  of  court,  which  had  the  effect  of  dismissing 
the  suit,  one  order  of  appeal  would  not  answer.  Indeed  the  renewal 
of  the  suit,  after  it  had  once  been  dismissed  as  of  non-suit,  is  a  plain 
acquiescence  Id  the  dismissal  of  the  first  on  exception. 

This  is  the  meaning  of  the  ruling  of  the  court  in  Priestly  vs. 
Shaughnessy,  10  An.  455,  cited  by  defendant's  counsel. 

We  are  of  the  opinion  that  this  comes  within  the  principle  an  * 
nounced  in  Driggs  vs.  Morgan,  10  R.  124,  in  which  the  court  held 
that  a  citation  issued  from  the  District  Court  of  the  parish  of  Point 
Coupee  requiring  the  defendant  to  file  his  answer  in  the  office  of 
'<  the  court  of  the  parishy^^  was  good  and  sufficient  notwithstanding 
there  was  a  parish  as  well  as  a  district  court  in  that  parish  at  the 
time.  Certainly  the  confection  of  a  citation — the  body  of  it — ^is  of 
far  more  importance  than  the  caption  of  a  writ  of  attachment. 

The  Code  of  Practice  points  out  and  defines  the  essentials  of  cita- 
tion, and  amongst  them  it  declares  that  it  *<  must  mention  *  *  * 
the  name  or  the  title  of  the  court  before  which  the  defendant  is 
cited  to  appear."     Art.  179. 

But  it  makes  no  provision  of  any  formula  for  the  writ  of  attach- 
ment. It  merely  says  that  *'  an  attachment  *  *  *  is  a  mandate 
which  a  creditor  obtains  from  a  competent  judge,"  etc.     Art.  239. 
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It  has  been  held  that  a  bond  made  payable  to  a  person  not  the 
clerk  of  the  coart  is  good.  Schlieder  vs.  Martinez,  88  An.  849; 
Scooler  vs.  Alstrom,  38  An.  907;  Thorp  vs.  Wagfgner,  26  An.  318. 

In  the  recent  case  of  Dinkelspiel  Sons  vs.  Woolen  Mills,  46  An. 
676,  we  reversed  a  judgment  dissolving  an  attachment  on  the  gronnd 
that  the  affidavit  was  defective,  and  in  our  opinion  we  said: 

^^The  word  itself  is  not  used,  but  that  which  constitutes  knowl- 
edge is  distinctly  stated  and  embraced  in  the  affidavit.  The  Code 
does  not  ez(ict  that  identical  words  used  in  it  shall  be  inserted  in 
the  affidavit.  If  the  affiant  uses  language  equivalent  lo  that  of  the 
Code  the  law  is  satisfied." 

Considering  the  foregoing  constructions  which  this  court  has 
placed  upon  the  phraseology  of  citation,  bond  and  affidavit  for 
attachment,  we  feel  instructed  to  give  a  like  liberal  interpretation  to 
phraseology  of  the  writ  of  attachment  for  a  stronger  reason. 

Our  conclusion  is  to  reverse  the  judgment  and  reinstate  the  case. 

It  is  therefore  ordered  and  decreed  that  the  interlocutory  decree 
dissolving  plaintiffs'  original  writ  of  attachment  be  annulled  and  re- 
versed ;  and  it  is  further  ordered  and  decreed  that  the  said  writ  of 
attachment  be  and  the  same  is  reinstated,  and  the  proceedings  are 
remanded  to  the  lower  court  to  be  prosecuted  according  to  law  and 
the  views  herein  expressed,  the  cost  of  appeal  to  be  taxed  against 
the  defendant  and  appellee. 


No.  11,721. 
D.  L.  NoRTHRUP  vs.  E.  J.  Sullivan  et  als. 

It  Is  no  ground  for  the  dismissal  of  an  appeal  that  the  bond  does  not  set  out  the 
residence  of  the  surety.  This  Is  a  matter  for  the  consideration  of  the  court 
granting  the  appeal.  It  is  not  necessary  in  an  appeal  bond  to  state  that  the 
surety  will  be  responsiole  In  default  of  the  principal.  This  legal  obligation  he 
Incurs  by  signing  the  bond. 

Letters  signed  A.  per  B.  are  admissible  in  evidence  to  show  what  representations 
were  made  to  a  vendee  by  A.  to  induce  him  to  purchase,  when  B.  holds  title  to 
the  land  merely  for  the  accommodation  of  A.,  or  the  party  he  represents  as 
agent. 

The  thing  sold  Is  regarded  in  its  entirety  In  estimating  its  value  in  relation  to  the 
price.  Therefore  it  is  trrorto  exclude  evidence  as  to  the  diminution  of  the 
number  of  acres  sold  in  a  suit  to  set  aside  the  sale  for  this  account.  In  such  a 
case  the  rules  of  setting  aside  and  annulling  a  sale  ou  account  of  lesion  do  not 
apply. 
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APPEAL  from  the  Tenth  Jadicial  District  Court  for  the  Parish  of 
Rapides.     Andrews,  J. 


H.  H,  White  for  Plaintiff,  Appellant. 


Andreio  Thorpe  and  T.  H.  Thorpe  for  Defendant,  Appellee. 


Argued  and  submitted  March  11,  1895. 
Decided  March  26,  1895. 
Rehearing  refused  April  22,  1895. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  appellee  has  filed  a  motion  to  dismiss  the 
appeal  on  the  grounds: 

1.  That  the  appeal  bond  does  not  state  that  the  surety  thereon 
resided  within  the  jurisdiction  of  the  conn  which  granted  the  appeal. 

2.  The  condition  in  the  bond  is  not  such  as  the  law  reouires. 

The  matter  of  complaint  on  the  first  ground  is  for  the  considera- 
tion of  the  lower  court.  If  the  surety  is  not  a  resident  within  the 
jurisdiction  of  the  court  granting  the  appeal,  the  attention  of  the 
court  should  have  been  called  to  the  fact. 

As  no  objection  was  made  to  the  qualification  of  the  surety  in  the 
court  below,  we  will  presume  that  he  was  a  good  and  sufficient 
surety,  both  as  to  solvency  and  residence. 

On  the  second  ground,  the  objection  urged  is  that  the  bond  omits, 
after  stating  that  the  principal  should  respond  to  it,  that  the  surety, 
on  his  default,  shall  be  liable  in  his  place. 

This  is  the  legal  obligation  the  surety  incurs  in  signing  the  bond, 
and  we  see  no  reason  why  it  should  be  incorporated  in  the  bond.  It 
is  true  the  Code  of  Practice  prescribes  this  as  a  part  of  the  form  of 
the  bonds,  but  it  is  only  the  assertion  of  the  legal  obligation  of  the 
surety. 

The  bond,  in  all  respects,  substantially  complies  with  the  law. 

The  motion  to  dismiss  is  denied. 
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Merits. 

The  defendant  sold  to  the  plaintiff  several  tracts  of  land  for  the 
price  of  $11,800.  This  suit  was  brought  to  rescind  the  sale  on  ac- 
count of  fraud  and  misrepresentation  as  to  the  character  and  value 
of  the  land,  and  that  there  was  a  deficiency  in  acreage  of  480  acres, 
and  the  defendant  paid  $11,800  for  1180  acres  of  land,  and  only  re- 
ceived seven  hundred  and  fifty  acres.  It  is  alleged  that  the  lands  to 
which  he  received  no  title  are  the  most  valuable  and  the  others  are 
overfiowed  lands,  timberless  and  valueless. 

A  motion  was  made  to  strike  out  parts  of  the  petition ;  a  plea  of 
estoppel  and  a  plea  of  no  cause  of  action  were  filed.  These  were 
referred  to  the  merits.  We  will  not  pass  upon  these  pleadings,  as 
the  view  we  take  of  the  case  will  make  any  special  attention  to 
them  unnecessary. 

The  answer  denies  the  allegations  of  the  plaintiff,  spec  ially  with 
reference  to  fraud  and  misrepresentation,  and  that  one  Strous,  who 
negotiated  the  sale,  was  the  agent  of  the  defendant,  but  affirms  he 
was  in  fact  the  agent  of  the  plaintiff. 

The  answer  further  avers  that  the  contract  was  one  of  exchange  of 
movable  for  immovable  property,  and  plaintiff  can  not  demand  a 
rescission  of  the  sale  on  account  of  lesion ;  and  also  that  plaintiff  is 
estopped  from  alleging  misrepresentation,  as  there  was  an  exchange, 
aod  the  deed  from  the  defendant  to  plaintiff  was  only  the  consum- 
mation of  the  exchange  agreed  upon,  and  that  the  length  of  time 
between  the  two  acts  was  sufficient  for  plaintiff  to  inform  himself  as 
to  the  character  and  value  of  the  land  given  in  exchange  for  the 
movable  property. 

There  were  several  calls  in  warranty,  which  were  dismissed. 

The  case  was  tried  by  jury,  and  there  was  a  verdict  for  defendants, 
upon  which  judgment  was  rendered,  from  which  plaintiff  appealed. 

In  Mrs.  Schmalinski's  answer  to  a  call  in  warranty  she  asserted  title 
to  the  property  sold  by  defendant  to  plaintiff,  in  consequence  of  the 
decree  of  this  court  in  the  case  of  Ashley  vs.  Schmalinski,  46  An. 
499. 

A  part  of  the  lands  in  controversy  in  that  case  and  in  this,  were 
the  lands  given  to  Strous  for  negotiating  the  fraudulent  sale  with 
Mrs.  Ashley.    While  that  case  does  not  control  this  in  all  its  phases 
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it  is  so  closely  allied  to  it  that  some  of  the  facts  recited  in  the  opin- 
ion may  be  referred  to  in  the  elncidation  of  this  case. 

In  that  case  we  ascertained  that  Strous  and  Loomer  were  confed  - 
erates  in  the  frand  practised  upon  Mrs.  Ashley.  The  lands  trans- 
ferred to  this  plaintiff  were  those  s^ven  to  him  for  negotiating  the 
sale  with  Mrs.  Ashley,  and  were  by  him  transferred  to  Loomer,  who 
transferred  them  to  the  defendant,  who  sold  them  to,  or,  as  defend  - 
ant  claims,  exchanged  them  with  the  plaintiff.  The  transfers  from 
Strons  to  Loomer,  and  from  him  to  Sullivan,  were  in  quick  succes- 
sion. Sullivan,  in  his  testimony,  says  he  was  only  nominally  the 
vendee  of  Loomer,  and  that  he  took  title  to  the  property  only  for 
his  convenience.  But  he  vigorously  defends  the  suit  as  a  real  party 
in  interest. 

The  evidence  satisfies  us  that  Strous  was  the*  agent  of  Loomer,  or 
of  Sullivan,  or  more  likely  he  was  the  principal  in  negotiating  the 
sale  with  the  plaintiff.  He  was  plaintiff's  agent  only  in  accepting 
title. 

Letters  written  to  the  plaintiff  and  signed  ''Strous  per  Sullivan" 
were  offered  for  the  purpose  of  showing  the  false  assertions  made  to 
plaintiff  in  relation  to  the  lands.  They  were  objected  to  on  the 
ground  that  Sullivan's  connection  with  them  had  not  been  shown. 
The  objection  was  sustained  and  the  letters  were  rejected. 

The  letters  oaght  to  have  gone  to  the  jury.  Sullivan,  if  his  state- 
ment is  true,  had  no  interest  in  excluding  them  from  the  case. 

Strous,  according  to  the  record,  represented  somebody.  It  only 
could  have  been  Loomer  or  Sullivan.  If  Sullivan  held  the  lands  only 
for  Loomer's  convenience,  Strous  represented  Loomer,  aod  as 
Loomer's  agent,  the  letters  were  admissible,  as  to  what  representa- 
tions he  made  in  reference  to  the  sale  that  he  was  authorized  to  make. 
Neither  Sullivan  nor  Loomer  deny  the  agency  of  Strous  in  negotiating 
the  sale,  except  the  averment  that  he  was  the  agent  of  plaintiff, 
which  was  not  the  fact.  The  close  relationship  of  the  parties  in  this 
transaction,  and  the  attendant  circumstances  relating  to  the  sale  of 
the  lands,  are  so  suspicious  that  we  are  inclined  to  believe  that  the 
act  of  one  was  the  act  of  all,  and  at  least,  between  Loomer  and 
Strous,  the  sale  was  a  joint  venture. 

On  the  theory  of  plaintiff  that  the  transaction  was  an  exchange, 
no  evidence  as  to  the  diminution  of  acreage  was  permitted  to  go  to 
the  jury.  This  was  error.    Lesion  has  reference  to  the  relative  value 
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of  the  thing  sold  to  the  price  given.  The  thing  sold  is  regarded  as 
an  entirety  in  estimating  its  yalae.  In  this  ease  there  is  no  place  for 
the  application  of  the  article  of  the  Code  for  avoiding  a  sale^on  ac- 
count of  a  lesion. 

The  plaintiff,  as  one  of  the  grounds  for  rescinding  the  sale,  alleges 
that  he  did  not  get  what  he  bought,  the  vendee  having  no  title  to 
Che  thing  sold.     Arts.  2662,  2667,  0.  G. 

It  is  immaterial,  however,  whether  there  was  a  sale  of  the  land  or 
an  exchange.  The  law  applicable  to  the  issues  presented  is  the 
same  under  either  contract. 

We  will  remand  the  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  it  is  now  ordered  that 
this  case  be  remanded  to  be  proceeded  with  in  due  course  of  law, 
and  with  reference  to  the  views  herein  expressed ;  all  costs  to  abide 
the  final  determination  of  the  cause. 


No.  11,712. 
Reinhabdt  Mabtin  vs.  Mrs.  Michael  Dblanby. 

The  intrinsic  value  of  the  land  at  the  time  of  sale,  and  the  nature  of  the  title, 
should  be  examined  and  Inquired  into,  as  matters  put  expressly  at  issue  in  an 
action  for  rescission  on  account  of  lesion.    16  La.  380. 

In  a  sale  of  a  precarious  title  to  land,  without  warranty,  it  is  a  proper  subject  on 
Inquiry  what  were  the  vendor's  pretensions  worth,  rather  than  what  was  the 
intrinsic  value  of  the  land.  In  a  sale  of  land  acquired  at  tax  title  and  again 
sold  by  the  purchaser,  the  vendee  assuming  all  taxes  due,  and  some  of  which 
were  not  paid  by  the  vendor,  if  the  amount  of  the  taxes  assumed,  added  to  the 
price,  exceed  the  limit  that  would  Justify  the  action  for  ledion,  the  plaintiff 
can  not  recover.  The  value  of  the  land  must  be  flxid  at  the  time  of  the  sale, 
and  within  fixed  limits.  If  the  witnesses  state  the  land  was  worth  from  one 
thousand  to  twelve  hundred  or  fifteen  hundred  dollars,  the  fixed  amount  of 
one  thousand  dollars  will  be  taken  as  Its  true  value.  The  amounts  above 
this  are  conjectural  and  speculative. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J, 
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J,  Zach.  Spearing  and  Ourley  <&  Mellen  for  Plaintiff,  Appellant. 


Andrew  H.  WiUon  for  Defendant,  Appellee. 
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The' opinion  of  the  coort  was  delivered  by 

McEnery,  J.  This  suit  was  instituted  to  rescind,  on  account  of 
lesion  beyond  moiety,  the  sale  of  a  square  of  ground,  in  the  Sixth 
District  of  New  Orleans,  by  plaintiff  to  defendant. 

The  plaintiff  purchased  the  property  at  tax  sale,  in  1886,  for 
twenty  dollars.  In  the  act  of  sale  there  was  the  usual  assumption 
by  the  purchaser  to  pay  State  and  municipal  taxes,  with  interest,  on 
the  property  for  the  year  1880  and  subsequent  years. 

In  1890  the  plaintiff  sold  to  the  defendant  the  property  for  the 
price  of  one  hundred  and  fifty  dollars. 

The  defendant  assumed  the  payment  of  all  State  and  city  taxes 
due  on  said  property,  although  it  was  declared  in  the  deed  by  both 
vendor  and  vendee  that  there  were  no  taxes  against  the  property. 
There  were,  however,  taxes  against  it.  The  plaintiff  never  paid  any 
taxes  on  it  after  his  purchase.  The  property  was  worth  between 
one  thousand  and  twelve  or  fifteen  hundred  dollars  at  the  time  of 
the  sale  to  defendant,  according  to  the  opinion  of  the  witnesses. 
The  evidence  does  not  satisfy  us  that  there  was  any  fraud  or  mis- 
representation practised  by  defendant  on  plaintiff  to  induce  the  sale 
at  the  price  of  one  hundred  and  fifty  dollars.  The  plaintiff  evidently 
had  experience  in  purchasing  at  tax  sales,  and  knew  the  uncertainty 
of  titles  under  such  sales. 

We  are  induced  to  believe  that  he  speculated  in  such  titles.  In- 
dependent, however,  of  this  opinion,  it  is  manifest  from  the  evidence 
that  the  plaintiff  sold  the  property  more  with  reference  to  his  title  to 
it  than  to  its  intrinsic  value.  This  is  made  more  apparent  by  the  fact 
that  the  plaintiff  did  not  pay  the  taxes  for  1880.  That  his  title  was 
subject  to  legal  inquiry  and  investigation  is  shown  by  a  suit  against 
the  defendant  after  his  purchase  of  the  property.  To  perfect  his 
title  he  had  to  purchase  a  quit- claim  deed  from  the  plaintiff  in  the 
suit  against  him.  The  taxes  and  interest  and  cost  assumed  by  de- 
fendant in  the  deed  to  him  amounted  to  some  six  hundred  dollars, 
which,  with  the  price  added,  would  make  the  actual  amount  paid 
for  the  property  more  than  half  the  value  of  one  thousand  dollars 
placed  upon  it  by  the  lowest  estimate.    We  accept  this  lowest  esti- 
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mate  because  all  above  that  Js  conjectural.  Its  value  must  be  shown 
within  a  certain  range.     Parker  vs.  Talbot,  37  An.  22. 

The  facts  here  bring  the  case  within  the  doctrine  announced  in 
Copley  vs.  Flint,  16  La.  380,  and  Copley  vs.  Flint,  1  Rob.  125,  in 
both  of  which  it  was  said  the  intrinsic  value  of  the  land  at  the  time 
of  the  sale,  and  the  plaintiff's  pretensions  and  the  nature  of  his  title, 
should  be  examined  in  and  inquired  into  as  matters  put  expressly  at 
issue  in  an  action  for  rescission  of  a  sale  on  account  of  lesion.  But  in 
a  sale  of  a  precarious  claim  to  land  without  warranty  it  is  a  proper 
subject  of  inquiry  what  were  the  vendor's  pretensions  worth,  rather 
than  what  was  the  intrinsic  value  of  the  land  in  an  action  of  lesion. 

And  in  the  case  of  Oopley  rs.  Flint,  1  Rob.  125,  it  was  shown  that 
the  plaintiff  had  purchased  under  circumstances  that  clouded  his 
title,  and  that  he  afterward  sold  it  at  a  profit  of  one  thousand  dollars. 
In  such  a  case  the  court  said  the  law  affords  no  relief  on  the  score 
of  lesion,  as  no  presumption  could  arise  that  the  vendee  had  been 
forced  into  a  bad  bargain  by  necessitous  conditions.  ^*  If  we  were 
to  tolerate  this,"  the  court  said,  '^  we  should  sanction  a  resort  to  an 
action  of  rescission,  intended  for  the  protection  of  weakness  or  im- 
providence, when  presumed  to  have  been  overreached  in  a  hard 
bargain,  in  a  case  in  which  it  is  evident  the  plaintiff's  sole  object  is 
a  further  gain  and  speculation." 

This  property  has  considerably  advanced  in  value  since  its  sale  to 
defendant,  and  we  think  the  plaintiff's  sole  purpose  is  for  further 
gain  and  speculation.  Whether  we  regard  the  facts  as  showing  that 
the  plaintiff  sold  only  with  a  speculative  intent  with  reference  to  the 
tax  title  he  held,  or  that  he  sold  to  defendant  to  get  rid  of  the 
burden  of  paying  the  taxes,  which  he  assumed,  in  either  case  his 
demand  is  without  merit. 

Judgment  affirmed. 


No.  11,748.  I  S  ^1 

Jambs  M.  Bollinger  and  Wipe  vs.  Texas  &  Pacific  Railway    |jJJ  ^^| 

Company. 

Bailway  oompanfes  owe  no  duties  to  a  person  on  a  private  switch,  who  crosses 
from  one  platform  to  another  on  a  oar  that  Is  coupled  to  a  locomotive  about  to 
start,  or  actually  moving.  If  he  remains  on  the  freight  train,  without  the 
knowledge  of  the  employes  of  the  defendant,  and  is  injured  by  an  accident 
caused  by  a  defective  track,  the  railway  company  is  not  liable  for  damages. 
46 
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The  risk  of  passing  through  the  cars,  likely  to  get  on  the  way  at  any  moment,  or 
in  the  act  of  moving,  was  apparent,  and  should  not  have  been  taken. 

It  not  appearing  that  the  switch,  on  the  day  of  the  accident,  was  impassably 
blocked  by  standing  cars,  the  railway  oompany  is  not  liable. 

If  it  was  usual  to  pass  from  one  platform  to  another  through  the  standing  cars 
(without  any  objection  on  the  part  of  the  defendant's  employes),  it  does  not 
follow  that  one  has  remedy  for  injuries  suffered  by  the  starting  of  the  train  after 
warning  by  the  bell  of  the  locomotive.  The  Imprudence  of  the  lad  Is  the  prox- 
imate cause  of  the  fatal  injury,  and  not  the  defective  track,  which  is  remote. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  Parish  of 
Iberville.     Talbot,  J. 


Samuel  Matthews  and  Chis  A,  Breaux  for  Plaintiffs,  Appellants. 


Howe  &  Prentiss  and  L.  DePoorter  for  Defendants  and  Appellees. 


Argued  and  submitted  March  28,  1895. 
Decided  April  8,  1895. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  plaintiffs,  appellants,  claim  ten  thousand  dollars 
damages  from  the  defendant,  sustained  in  consequence  of  the  death 
of  their  son,  caused  by  the  violent  closing  of  a  sliding  door  of  one  of 
the  freight  cars  of  the  defendant  company. 

The  lad,  aged  about  eleven  years,  was  leaning  against  the  door 
casing  of  the  car;  when  it  reached  a  sunken  part  of  the  switch  the 
car  lurched  to  the  lower  side  of  the  track,  collided  with  a  platform 
erected  near  the  spur  track  or  switch,  and  in  the  sudden  and  violent 
shutting  of  the  door  the  boy's  head  was  caught  between  it  and  the 
post  of  the  door.  He  died  about  twenty -four  hours  after  the  acci- 
dent. 

The  spur  track  in  question  is  not  for  public  traffic.  It  was  con- 
structed for  the  Whitecastle  Lumber  and  Shingle  Oompany,  at 
the  town  of  Whitecastle,  and  is  operated  by  the  agents  and  other 
employes  of  the  defendant  company  in  hauling  the  mill's  products  of 
the  lumber  company  to  the  main  trunk  of  the  defendant  road. 

The  spur  track  measures  about  one  thousand  feet  in  length,  and 
begins  at  the  east  line  of  the  main  trunk,  and  runs  in  a  westerly 
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direction  throagh  the  mill  yard  of  the  lumber  company  to  a  point 
across  a  street  known  as  Oypress. 

Platforms  at  places  are  erected  about  the  leVel  of  the  floors  of  the 
cars,  on  either  side  of  the  spur,  and  a  space  of  about  one  foot  was 
left  on  each  side,  between  the  platform  and  the  car. 

Frequently  during  the  day  the  railway  company  hauls  loaded  cars 
from  the  spur  to  be  coupled  with  the  passing  freight  trains.  Cars 
are  also  left  on  this  track  to  be  loaded  by  the  laborers  in  the  service 
of  the  Whitecastle  Lumber  and  Shingle  Company.  There  are  quite 
a  number  of  laborers  and  other  employes  of  this  company  who  dwell 
in  houses  near  this  track.  It  is  stated  that  when  there  are  a  number 
of  freight  cars  standing  on  the  spur  the  employes  quite  often  pass 
through  the  cars  from  one  side  of  the  track  to  the  other,  as  it  is  quite 
convenient.  The  water  supply  of  the  company  was  on  the  south 
side  of  the  track.     The  dwelling  house  of  the  plaintiff  on  the  north. 

On  the  14th  of  August,  1893,  the  plaintiff  sent  his  son,  a  bright 
lad,  for  water  to  the  artesian  well,  on  the  south  side  of  the  track. 

There  were  two  ways — one,  the  convenient,  through  the  cars,  or 
the  other  around  the  cars.  Boylike  naturally  he  chose  the  former. 
As  he  entered  the  car  a  locomotive  began  to  pull  the  cars  toward 
the  main  track. 

A  witness,  the  only  witness  who  was  present  when  the  accident 
occurred,  stepped  on  the  car  from  the  platform.  The  boy  was  at 
the  time  in  the  car  leaniiig  against  the  door  casing.  He  did  not  see 
the  boy  get  in;  nor  did  any  one  else.  The  car  in  which  they  were 
was  partly  loaded  with  laths.  It  was  a  stock  car,  not  a  close  box 
car.  Having  just  commenced  to  pull  out,  the  movement  of  the  cars 
was  not  rapid  when  this  witness  stepped  on  to  the  train.  It  was  a 
moment  after  the  witness  stepped  in  that  the  car  touched  the  plat- 
form, where  there  was  a  defect  in  the  track,  and  pressed  against  the 
sliding  door  and  closed  it  violently  against  the  head  of  the  boy. 
The  oscillation  converted  the  sliding  door  and  its  post  into  an  im- 
provised trap,  which  would  seize  and  did  seize  the  lad's  head.  The 
employes  of  the  defendant,  who  were  operating  the  locomotive  and 
the  cars,  testify  that  the  usual  warning  was  given  to  give  notice  that 
they  were  coupling  the  cars  and  about  to  move.  That  at  the  time 
of  leaving  for  the  main  track  they  did  not  see  any  one  on  the  stock 
car  in  question. 

The  foregoing  are  the  facts  disclosed  by  the  evidence. 
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The  chief  contention  in  behalf  of  plaintiff  is  that  it  was  common 
for  the  employes  and  members  of  their  families  to  cross  the  spur 
track  through  the  cars  when  they  are  open. 

Conceding  that  it  was  nsaal,  it  none  the  less  devolved  apon  those 
crossing  to  exercise  due  care  and  pradence. 

It  was,  at  most,  customary  to  cross.  This  did  not  involve  a  ride 
of  some  distance  on  the  moving  train. 

It  is  not  our  impression  that  he  could  not  have  stepped  across  imme- 
diately after  he  had  stepped  into  the  car.  He  must  have  known  that 
the  engine  was  coupled  to  the  car,  and  that  unless  he  hastened  to 
pass,  he  would  be  carried  away  with  the  moving  train.  He  did  not, 
after  the  car  was  hauled  away,  become  a  passenger,  entitled  to  the 
protection  due  a  passenger,  or  to  one  who  is  invited  on  the  train, 
and  therefore  whatever  negligence  on  the  part  of  the  defendant 
there  may  have  been  in  not  repairing  the  track  was  not  legal  cause 
for  complaint  on  the  part  of  any  one  who  thus  continued  on  the 
train.  He  did  not  come  within  the  measure  of  the  duty  of  the 
carrier  to  his  passenger,  or  of  the  employer  to  his  employ^. 

The  risk  of  passing  through  the  cars  likely  to  get  on  the  way  at 
any  moment,  or  in  the  act  of  moving,  was  apparent,  and  should  not 
have  been  taken. 

We  have  thus  far  assumed  that  he  was  not  negligent  in  attempting 
to  cross  as  he  did,  but  it  is  not  in  proof  that  the  spur  track  was  filled 
with  cars  at  the  time  and  that  it  was  not  possible  to  pass  at  some 
other  point  without  the  greatest  inconvenience. 

There  were  four  or  dve  cars,  as  we  understand  from  the  evidence, 
standing  on  this  track.  There  was,  we  judge,  very  little  difference 
in  the  distance  to  the  well  to  which  it  was  his  Intention  to  go  for 
water. 

The  injury  might  have  been  avoided  by  walking  a  few  yards  fur- 
ther. In  view  of  the  fact  that  cars  were  being  moved  it  was  impru- 
dent to  attempt  to  pass  through  the  open  doors  of  one  of  the  number. 

Where  a  boy  climbed  in  play  into  an  open  freight  car,  standing  and 
was  injured  by  the  falling  upon  him  of  the  door  of  the  car  which 
was  insecurely  hung,  the  court  considered  that  ''the  fact  that  the 
defendant  knew  that  the  car  was  left  upon  the  track  where  it  would 
be  an  enticing,  attractive  and  inviting  object  to  children,  and  that 
the  children  were  and  had  been  accustomed  in  and  about  such  cars, 
upon  the  defendant's  side  track,  was  not  an  invitation  or  induce- 
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ment  held  out  by  the  plaintiff  to  the  defendant,  and  that  the  defend- 
ant owed  no  duty  to  the  plaintiff,  he  being  a  trespasser."  Law  of 
Personal  Injuries,  Boswell,  p.  104,  par  78 ;  see  also  Beach  on  Oon- 
tribatory  Negligence,  p.  274,  par.  212,  2d  Ed. 

''But  that  there  has  grown  up  a  habit  on  the  part  of  individuals, 
or  of  the  public  generally,  to  travel  over  the  track  on  foot,  and  that 
no  measures  have  been  taken  to  prevent  it,  does  not  change  the 
relati\  e  rights  and  obligations  of  the  public  and  the  company.  It  is 
not  the  less  a  trespass  in  that  it  is  repeated  or  that  there  are  many 
trespassers."     Beach,  Contributory  Negligence,  Sec.  212. 

In  the  light  of  doctrine  and  authorities  we  are  of  opinion  that 
plaintiffs  can  not  recover  damages  for  the  loss  and  severe  affliction 
sustained. 

Our  brother  of  the  Dintrict  Oourt  excluded  the  testimony  offered 
to  prove  the  habit  alleged  of  passing  through  the  car.  We  have 
none  the  less  given  due  weight  to  the  facts  alleged  upon  that  point. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  and  the  judgment  of  the  court  based  thereon  are  affirmed  at 
appellant's  costs. 


No.  11,662. 
Leon  Lavbdan  vs.  Miss  Ida  Jenkins.  ^^  fj^\ 

52  967| 
DonatloDS  between  the  spouses  are  revocable;  the  revocation  may  be  tacit;  Is 
accomplished  by  the  mortgaji^e,  donation,  sale  and  other  act  of  the  donor 
evincing  the  intention  to  revoke,  and  the  revocation  and  subsequent  dlspo&i- 
tionof  the  property  may  be  by  the  same  act.  Civil  Code,  Art.  1749;  Napoleon 
Code,  Art  1096;  Laurent  XV,  par.  331,  332;  4  Boilleuz,  280. 
The  sale  by  the  wife  of  the  property  donated  by  the  husband,  made  with  his 
authorization  through  an  agent  with  power  to  consent  to  and  authorize  the 
sale;  thepoMrer  describing  the  property  as  standing  in  his  wife's  name,  is  io 
legal  effect  the  same  as  if  made  by  the  husband,  he  having  the  power  to  revoke 
the  donation  and  sell;  and  treating  the  property  In  the  act  as  that  of  the  wife. 
Is  a  mere  form  not  detracting  from  the  effect  of  the  act  as  a  sale  by  the  hus- 
band, being  both  a  revocation  and  a  siile  by  him. 
Nor  could  the  husband,  consenting  to  the  sale  and  thus  inviting  the  payment  of 
th  )  price,  afterward  claim  the  property  on  the  ground  the  donation  was  not 
canceled  by  the  sale,  was  still  subject  to  revocation  reinstating  the  ownership 
of  the  husband;  such  pretension  by  h<m  would  be  deemed  an  attempted  fraud 
on  the  purchaser,  and  the  sale  would  be  maintained  as  conveying  full  title  to 
the  purchaser.    Bigelow  on  Estoppel,  541. 
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Wbile  the  heirs  may  sue  to  reduce  donations  by  the  father  in  excess  of  the  dispos- 
able portion,  they  can  not  attack  a  bona  fide  sale  made  by  him;  and  that  sale 
canceling  any  previous  donation,  there  is  no  basis  for  the  action  to  reduce. 
Civil  Code.  Art.  1602;  6  Martin,  529;  Rachal  vs.  Bachal,  44  An.  601. 

When  the  donation  is  revoked,  the  ownership  of  the  donor  is  reinstated,  the  same 
as  if  there  kiad  been  no  donation.  Civil  Code,  Art.  1749;  Soudder  vs.  Howe,  44 
An.  1204;  Abes  vs.  Davis,  46  An.  819. 


Benjamin  Ory  for  Plaintiff,  Appellee : 

All  donations  made  between  married  persons,  during  the  marriage, 
though  termed  inter  vivoa^  shall  always  be  revocable.  Civil 
Code,  1749. 

The  sale  of  property  by  the  husband  revokes  the  donation  thereof 
made  by  him  to  his  wife,  during  marriage,  by  donation  inter 
vivos,  Pothier  on  Donations,  Testamentary  Chapter  6,  p.  810; 
Grenier,  Vol.  8,  No.  346;  Demolombe,  Vol.  23,  No.  480;  Aubry 
and  Rau,  Vol.  8,  p.  114,  par.  744;  Laurent,  Vol.  15,  No.  332; 
Troplong,  Donations  et  Testaments,  Vol.  4,  p.  855,  No.  2667. 

A  conveyance  of  the  right,  title  and  interest  of  the  vendor  in  the 
thing  is  a  conveyance  of  the  thing  itself.  Durell  vs.  N.  O.,  13 
An.  335;  Davis  vs.  Carroll,  11  An.  705. 

It  can  be  revoked  even  after  the  death  of  the  donee.  Journal  du 
Palais,  1842,  Vol.  1,  p.  637. 

The  revocation  of  a  donation  results  by  implication  from  the  act  by 
which  the  donor  ratifies  and  confirms  the  sale  which  a  third 
person  has  made  of  the  property  donated.  Boschat  vs.  Gaascht, 
Journal  du  Palais  of  1812,  p.  119. 

Plaintiff,  revoking  the  donation  which  he  made  to  his  wife  of  a  cer- 
tain piece  of  property,  seeks  to  recover  possession  of  said  prop- 
erty from  defendant,  whose  title  is  derived  from  plaintiff's  wife 
under  the  donation  aforesaid. 

It  appears  that  Mrs.  Wade  desired  to  donate  the  property  in  ques- 
tion, thus  donated  by  her,  to  her  daughter,  Mrs.  Eames,  '<as  an 
extra  portion  over  and  above  her  legitimate  share  in  the  suc- 
cession of  the  donor,"  estimating  it  at  $7000,  and  to  secure  the 
title  it  was  specially  stipulated  in  the  act  '^  that  said  donor  binds 
herself  and  her  heirs  to  warrant  and  forever  defend  the  said 
property  against  all  lawful  claims  and  demands  whatsoever." 
To  this  act  the  plaintiff  was  a  party,  approving  of  it  and  author- 
izing his  wife.  He  is  therefore  estopped  from  disputing  the  title 
of  defendant. 
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Besides  the  prescription  of  ten  years  invoked  by  defendant  is  a 
complete  bar  to  the  action.    Wade  vs.  Eames,  26  An.  449. 

If  a  man  knowingly,  though  passively,  by  looking  on,  suffer  another 
to  porchase  land  for  valuable  consideration,  under  an  erroneous 
impression  of  title,  without  making  known  his  claim,  he  will  not 
be  permitted  thereafter  co  exercise  bis  legal  right  against  such 
person.    Bigelow  on  Estoppel,  686;  96  U.  S.  720. 

When  the  owner  of  an  immovable  is  present  at  a  public  sale  of  the 
same  and  tacitly  assents  to  its  being  sold  as  the  property  of 
another,  he  is  thereby  estopped  from  subsequently  disputing  the 
title  and  possession  of  the  bona  fide  purchaser.  Lippmins  vs. 
McCranie,  30  An.  1261;  Alexander  vs.  Bourdier,  43  An.  321; 
Marsh  vs.  Smith,  6  R.  618;  Moss  vs.  McOall,  13  An.  217. 

The  heir  is  bound  by  his  ancestor's  warranty  and  estoppel.  Smith 
vs.  Elliott,  9  R.  3;  Blanchard  vs.  Allain,  6  An.  368;  Armorer 
vs.  Case,  9  An.  242;  Stokes  vs.  Shackelford,  12  La.  170;  Jenkins 
vs.  Collard,  146  U.  S.  646. 


Hugh  C.  Cage  for  Defendant,  Appellant: 

Donations  between  married  persons,  during  marriage,  aiways  revoc- 
able.     0.  0.  1749;  C.  C.  1516;  0.  N.  1096. 

Any  disposal  of  property,  whether  inter  vivos  or  mortiB  causa,  exceed- 
ing the  quantum  of  which  a  person  may  legally  dispose  to  the 
prejudice  of  the  forced  heirs,  is  not  null,  but  only  reducible  to 
that  quantum,     CO.  1602. 

Where  a  husband  makes  a  transfer  to  his  wife  without  any  valid  con- 
sideration, and  such  transfer  exceeds  the  disposable  portion  of 
his  estate,  his  forced  heirs,  after  his  death,  may  by  suit  demand 
that  the  transfer  be  annulled  in  excess  of  the  disposable  portion, 
even  though  the  property  has  passed  into  the  hands  of  third 
persons,  and  it  can  be  brought  back  into  the  succession  of  the 
transferror  or  donor,  free  from  all  charges  created  by  the  trans- 
feree or  donee.     38  An.  813;  41  An.  474;  44  An.  1109. 

A  person  who  has  agreed  to  purchase  from  a  third  possessor  prop- 
erty which  has  been  thus  donated,  while  the  donee  is  yet  living 
and  having  legitimate  descendants  and  presumptive  forced  heirs, 
would  be  liable  to  eviction  by  the  latter  at  the  death  of  the 
donor  under  the  conditions  stated  and  can  not  be  compelled  to 
accept  so  perilous  a  title.     41  An.  474. 
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Where  the  donee  has  afterward  sold  the  property  donated,  to  a  third 
person,  and  the  donor  has  intervened  in  the  act  of  sale  ratifyiofr 
it,  and  expressly  pronaising  for  himself  and  his  heirs  to  warrant 
the  purchaser  against  eviction,  snch  purchaser  could  not  oppose 
even  this  express  warranty  to  the  forced  heirs  in  their  suit  for 
reduction.     Cass.  Journal  du  Palais  1868,  p.  934. 

One  can  not  renounce  the  succession  of  an  estate  not  yet  devolved, 
nor  can  any  stipulation  be  made  with  regard  to  such  a  succes- 
sion, even  with  the  consent  of  him  whose  succession  is  in  ques- 
tion.    0.  0.  1887;  0.  N.  1130;  3  R.  99;  12  An.  486. 

The  approval  or  confirmation  during  the  life  of  the  donor,,  by  his 
children,  of  the  acts  which  work  prejudice  to  them,  is  no  estop- 
pel to  a  suit  in  reduction  brought  by  them  after  the  death  of  the 
father.  Toullier,  Vol.  6,  No.  168;  Troplong,  Vol.  2,  No.  938; 
Demalombe,  T.  19,  No.  229;  Laurent,  T.  12,  No.  163;  Aubry  and 
Rau,  Vol.  7,  No.  229,  Sec.  686. 

There  was  no  attempt  made  to  revoke  the  donation ;  it  remained  one 
of  the  deeds  in  the  line  of  titles,  not  revoked,  but  confirmed  by 
subsequent  proceedings.     44  An.  1109. 

In  the  deed  of  May  19,  1893,  Edward  Owen  did  not  revoke  the  dona- 
tion to  his  wife.     On  the  conCrary,  he  ratified  and  confirmed  it* 

The  law  which  makes  donations  between  spouses  during  marriage 
always  and  essentially  revocable  is  a  law  made  for  the  preser- 
vation of  public  order  and  good  morals,  and  is  in  the  interest 
of  public  policy.  Mourlon,  Rep.  Ecrites,  Vol.  2,  p.  519,  Sec. 
1001. 

Individuals  can  not  by  their  conventions  derogate  from  the  force  of 
laws  made  for  the  preservation  of  public  order  or  good  morals. 
0.  C,  Art.  11. 

Therefore,  if  Edward  Owen  intended  by  the  deed  of  May  19,  1893, 
to  derogate  from  or  renounce  his  right  to  revoke  his  donation  to 
his  wife,  his  act  was  null  and  void,  and  the  right  still  exists  in 
him  in  fall  force  and  effect. 

If,  thereby,  he  intended  to  transfer  this  right  to  plaintiff,  his  act 
was  null  and  void,  for  the  right  is  inalienable  and  personal  to 
him,  and  can  not  be  transferred  by  him  and  can  not  be  exercised 
by  his  creditors  or  any  third  person.  Mourlon,  Rep.  Ecrites^ 
Vol.  2,  p.  321,  Sec.  1006. 
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Argued  and  submitted  March  26,  1895. 
Decided  April  8,  1895. 


The  opinion  of  the  court  was  delivered  by 

MiUiBR,  J.  This  suit  is  brought  by  plaintiff  to  compel  compliance 
with  an  agreement  of  defendant  to  purchase  property.  The 
defence  is  plaintiff  has  no  title  to  the  property  he  tenders  de- 
fendant. From  a  judgment  against  defendant  she  appeals. 
In  1867  Edward  Owen  made  a  donation  inter  vivos  of  this  property 
to  his  wife.  With  the  authorization  of  her  husband,  the  donor,  the 
wife  sold  it.  From  her  vendee  by  successive  conveyances  the 
property  was  acquired  by  plaintiff,  and  by  him  agreed  to  be  sold  to 
defendant  binding  herself  for  the  payment  of  the  price.  The  objec- 
tion to  the  title  urged  by  defendant  is,  that  the  donation  subject  to 
revocation  by  the  terms  of  the  Oode  is  still  liable  to  be  revoked  by 
Owen,  the  donor,  yet  living,  or  subjected  to  reduction  if  in  excess 
of  the  disposable  portion  by  his  heirs.  The  defence  supposes  the 
concurrence  of  Owen,  the  donor,  in  the  sale  made  by  his  wife,  and 
his  joining  in  that  sale  is  no  impediment  to  a  recovery  by  him  or  his 
heirs  hereafter  from  those  who  bought  the  property  and  paid  the 
price  on  the  faith  of  that  sale. 

Under  our  law  donations  between  the  spouses  are  revocable,  and 
if  not  revoked,  are  subject  to  reduction,  if  at  the  donor's  death  they 
are  found  to  be  in  excess  of  the  disposable  portion.  Hence,  if  the  title 
to  the  property  involved  in  this  controversy  depended  simply  and 
only  on  the  donation  by  Owen  to  his  wife,  the  defendant  would  have 
the  basis  to  refuse  payment  of  the  price  stipulated  for  a  good  title ; 
Civil  Oode,  Arts.  1749,  1750,  1602.  But  if  this  donation  has  been 
revoked  and  defendant's  title  is  based  on  a  sale  in  legal  effect  by 
the  donor,  the  objection  fails.  Under  the  Oode  there  is  no  form 
prescribed  for  the  revocation  of  a  donation.  The  jurisprudence 
under  the  Napoleon  Code,  containing  the  same  article  on  the  subject 
of  the  revocability  of  donations  is:  that  the  revocation  may  be  de- 
duced from  the  act  of  the  donor  manifesting  the  intention.  The 
revocation  may  be  tacit:  ^^  Qy^and  a  la  revocation  taoite  elle  eat  sua- 
ceptibU  de  ae  manifeater  par  Unite  act  manifeatant  Vintention  du  teata^ 
teur  de  revenir  aur  ce  qui  avant  faite  en  faveur  de  aon  conjoint,^ ^ 
Napoleon  Code,  Art.  1096;   Laurent  15,  par.  831,  382;    4  Boilleux^ 
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p.  280;  Oode  Civil  Aiinot6,  Fazier  Herman  2,  p.  940,  Nob.  85,  89. 
Thus  a  sabsequent  donation,  mortgage,  sale  or  other  act  of  the 
donor  inconsistent  with  the  donation,  annals  it.  The  revocation 
and  subsequent  disposition  by  the  donor  may  be  by  the  same  act. 
If  the  donor  sells,  the  sale  itself  is  a  revocation  of  the  thing  previ- 
ously donated.  Our  Code  has  recognized  the  tacit  revocation  pre- 
sented by  the  commentators  on  the  Napoleon  Code.  Succession  of 
Hale,  26  An.  260. 

It  is  claimed  here  that  no  revocation  of  the  donation  of  Owen  to 
his  wife  can  be  deduced  from  his  joining  her  in  the  act  of  sale  to  the 
author  of  defendant's  title.  It  is  urged  that  sale  was  of  her  prop- 
erty, hence  conveyed  only  the  property  subject  to  his  right  of  revo- 
cation, and  the  action  of  reduction  of  the  forced  heirs.  As  to  him  it 
will  hardly  be  contended  he  could  join  his  wife  in  selling  and  obtain- 
ing the  money  of  a  purchaser  and  then  wrest  from  him  the 
property  on  the  ground  the  wife  had  no  title  to  convey,  or  rather  a 
title  the  husband  could  destroy  at  his  pleasure.  The  sale  by  the 
wife  was  under  the  authority  of  the  husband  to  his  agent,  ''  to  con- 
sent to  and  authorize  in  the  husband's  name  his  wife  to  sell  the 
property  recorded  in  her  name."  The  agent  intervenes  in  the  act, 
the  sale  is  made,  and  the  purchaser  pays  the  price  with  the  confi- 
dence he  gets  a  perfect  title.  The  acts  and  conduct  of  a  man  on 
which  another  has  acted  in  acquiring  or  parting  with  property  are 
to  be  interpreted,  and  bind  according  to  their  natural  import.  It  is 
obvious  the  purchaser  in  this  case  paid  his  money  on  the  implicit 
faith  he  was  getting  a  full  title  for  all  time  to  the  property ;  that 
was  the  faith  authorized  and  invited  by  the  husband  and  by  that  he 
is  bound.  We  can  conceive  of  no  clearer  case  of  an  estoppel  than 
that  which  is  opposed  to  any  claim  of  the  husband  to  this  property. 

If  the  husband,  with  full  power  to  revoke  the  donation  and  sell 
the  property  free  from  any  claim  of  the  heirs,  has  concurred  in  a 
sale  which  he  is  estopped  from  disputing,  will  not  that  sale  be  held 
equally  conclusive  on  his  heirs?  Will  they  be  admitted  to  urge  that 
the  sale  was  only  of  the  wife's  interest,  that  is,  passed  a  title  the 
husband  could  destroy  at  the  moment  after  the  purchaser  paid  his 
money,  or  at  any  time;  and,  of  course,  a  title  which  no  sane  man 
would  buy  for  a  full  price,  or  indeed  at  any  price.  If  Owen,  the 
father,  could  not  in  this  case  with  one  hand  authorize  the  sale  and 
thus  invite  the  purchaser  to  pay  his  money  and  with  the  other  pos- 
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Bess  himself  of  the  property,  on  the  ground  that  the  sale  passed  to 
the  purchaser  but  the  shadow  of  a  title,  it  is  not  easy  to  see  that  the 
heir  could  set  up  a  pretension  that  would  be  viewed  as  an  at- 
tempted fraud  on  the  purchaser  if  advanced  by  the  father.  Aside 
from  this  aspect  of  the  case,  it  must  be  borne  in  mind  that  Owen 
had  the  right  to  sell  free  from  any  claim  of  the  heirs.  At  any 
moment  he  could  revoke  the  donation,  and  a  sale  by  him  was  a 
revocation.  It  was  not  necessary  to  introduce  his  wife  in  the  act  of 
sale.  Hers  was  but  a  nominal  ownership;  that  is,  susceptible  of 
termination  at  the  husband's  pleasure.  In  his  power  to  the  agent 
to  concur  in  and  consent  to  the  sale  the  property  is  described  as 
that  standing  in  his  wife's  name.  The  language  is  that  appropriate 
to  a  mere  paper  title.  In  this  view  we  have  the  case  of  a  man  with 
power  to  sell  free  from  any  claim  of  the  wife  or  her  heirs,  authoriz  - 
ing  that  sale  by  his  wife,  and  by  his  agent  concurring  in  that  sale. 
It  certainly  seems  difficult  to  distinguish  between  a  sale  made  by 
Owen  himself  and  that  to  which  he  consents,  made  by  his  wife,  of 
property  which  he  had  the  right  to  sell  and  his  wife  could  not  sell 
without  his  participation.  Ordinarily,  any  assent  by  the  owner  to 
the  sale  by  another  of  his  property,  as,  for  instance,  if  the  owner 
signs  the  act  as  a  witness,  protects  the  purchaser  against  any  claim 
by  the  owner.  In  this  view  the  authorization  by  Owen  to  that  sale 
is  the  same  as  if  he  sold  himself,  and  his  sale,  it  must  be  conceded, 
would  be  a  complete  effacement  of  the  previous  donation  to  his 
wife,  and  of  all  claims  she  or  her  heirs  could  rest  on  it.  It  is  urged 
we  can  not  hold  this  sale  to  be  made  by  Owen,  because  made  in  the 
wife's  name  by  bis  authority.  That  is  the  form  of  the  act.  That 
form  is  consistent  with  the  purpose  of  Owen  to  sell  and  of  the  pur- 
chaser to  buy  the  property  as  that  of  Owen.  He  had  the  right  to 
sell.  But  as  his  wife  stood  on  the  records  as  owner,  it  was  deemed 
proper  to  have  her  sell  with  his  consent.  It  is  as  certain  as  any 
conclusion  can  be  predicted  on  human  conduct  that  Owen  designed 
to  sell  and  the  purchaser  designed  to  buy  the  property  in  the  usual 
sense;  that  is,  not  property  that  Owen  could  take  back  in  the 
same  breath  that  he  consented  to  the  sale.  We  think  the  act 
carried  out  that  intent,  and  to  hold  otherwise  would  be  to  make 
mere  form  subserve  a  purpose  never  intended,  and  the  opposite  to 
the  actual  intentions  of  the  parties.  We  view  the  act  as  in  legal 
effect  a  sale  by  Owen,  and  upheld  besides  as  such  by  an  estoppel 
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which  binds  him  and  his  heirs.  In  our  condnsion  we  threw  oat  of 
view  the  paper  executed  by  Owen  and  his  child  affirming  the  sale. 
It  denotes  his  appreciation  of  the  force  which,  in  oor  view,  attaches 
to  the  sale  itself. 

The  heirs  are  creditors  of  the  ancestors  in  a  certain  sense  for  their 
legitime.  Civil  Code,  Art.  1502;  Croizet's  Heirs  vs.  Gandet,  6  Mar- 
tin, 629;  Rachal  vs.  Racbal,  4  An.  501.  As  snchthey  can  attack  any 
donation  of  their  father  in  excess  of  their  disposable  portion.  They 
can  not  contest  sales  made  by  their  ancestor.  Owen  had  a  perfect 
right  to  sell  without  invading  their  rights.  To  suppose  they  can 
question  the  sale  of  the  property,  made  in  this  case  with  the  authority 
of  the  father,  is,  in  our  view,  to  disregard  the  purpose  and  effect  of 
the  act,  and  any  such  pretensions  on  their  part  could  succeed  on  the 
theory  only  that  their  father  had  perpetrated  a  fraud  and  they  can 
profit  by  it. 

It  has  been  the  subject  of  some  discussion  whether,  when  the 
donation  is  subjected  to  the  legal  or  conventional  return,  the  prop- 
erty became  that  of  the  donor,  freed  from  the  action  of  the  heirs  to 
reduce  donations.  Our  courts  have  held  the  return  effaced  the  do- 
nation, and  hence  the  heirs  would  have  no  action  to  reduce  in 
respect  to  the  property.  Civil  Code,  Art.  1559,  par.  4;  Scudder  vs. 
Howe,  44  An.  1103.  There  can  be  no  question  the  revocation  of  the 
donation  by  one  to.  the  other  spouse  brought  the  property  back  to 
the  donor  the  same  as  he  had  made  no  donation.  In  this  case  the 
revocation  and  sale  by  the  donor  was  by  the  same  act.  Civil  Code, 
1749;  Abes  vs.  Davis,  46  An.  819. 

Tt  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed,  with  costs. 

DissENTiNO  Opinion. 

Watkins,  J.  Edward  Owen  conveyed  the  property  in  controversy 
to  his  wife,  Hattie  Bryan  Owen,  by  a  donation  inter  vivos  in  due  form, 
on  the  3d  of  December,  1876,  and  she  conveyed  same  to  W.  M.  Owen» 
by  an  authentic  title  in  due  form,  on  the  7th  of  July,  1870.  At  a  pub- 
lic sale  made  in  the  bankruptcy  proceeding^  of  W.  M.  Owen  this 
property  was  adjudicated  to  C.  E.  Alter,  and  this  adjudication  waa 
evidenced  by  an  authentic  act,  bearing  date  7th  of  June,  1878,  and 
he  conveyed  same  to  the  present  plaintiff  on  May  5, 1893. 
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On  the  11th  of  August,  1894,  plaintiff  entered  into  an  agreement 
with  the  defendant  to  sell  her  the  property  at  the  price  of  three 
thousand  three  hundred  and  fifty  dollars,  and  the  latter  having  de- 
clined to  accept  the  title  tendered  her,  this  suit  was  brought  to  com- 
pel a  specific  performance. 

The  decision  of  the  question  as  to  the  validity  turns  upon  the  title 
Mrs.  Hattie  Bryan  Owen  made  to  W.  M.  Owen  in  1870 — the  defend- 
ant's contention  being  that  as  it  depended  upon  the  donation  previ- 
ously made  to  her  by  her  husband  it  was  necessarily  subject  to  the 
claim  of  the  forced  heirs  of  the  donor,  Edward  Owen. 

In  my  opinion  the  defendant's  contention  is  correct  and  her  ob- 
jection well  grounded  in  law,  and  that  it  is  supported  by  the  follow- 
.  ing  authorities:  R.  C.  0.  1502,  1504,  1505, 1510;  Fossier  vs.  Herries, 
1  La.  506;  Oarroll  vs.  Cockerham,  38  An.  813;  Succession  of  Moore, 
40  An.  581;  Tessier  vs.  Roussel,  41  An.  474. 

All  donations  inter  vivos  between  married  persons  are  revocable 
during  the  marriage.     R.  0.  0.  1749. 

The  contention  on  the  part  of  the  plaintiff  is  that  the  act  of  the 
husband  in  appearing  and  joining  his  wife  in  the  conveyance,  though 
that  act  was  only  for  the  purpose  of  authorizing  her  to  make 
the  contract,  operated  as  a  revocation  of  his  prior  donation  to  his 
wife,  and  impressed  upon  the  act  of  sale  to  W.  M.  Owen  the  char- 
acter of  a  conveyance  from  the  husband,  Edward  Owen,  and  divested 
it  of  its  character  as  the  sale  of  separate  property  of  the  wife.  And, 
founded  on  this  theory,  the  argument  is  that  the  property  passed 
by  the  act  was  thereby  disembarrassed  by  the  future  claim  of  the 
husband's  forced  heirs  for  their  legitime. 

In  my  view  the  law  is  just  the  other  way. 

If  this  contention  be  a  proper  interpretation  to  be  placed  upon  the 
act  of  the  husband,  in  simply  authorizing  his  wife  to  sign  an  act  of 
sale  of  her  separate  property,  what  is  to  be  the  fate  of  a  married 
woman's  separate  and  paraphernal  estate? 

Being  under  coverture  she  can  not  alienate  same  without  the 
authorization  of  her  husband  or  the  judge ;  and  if  the  husband  joins 
in  the  act  to  authorize  her  to  sell,  it  is  divested  of  its  separate  and 
paraphernal  character;  and  if  the  husband's  consent  is  not  first 
sought  and  refused,  the  judge  is  not  empowered  to  act. 

For  the  Code  declares  that  '^  the  wife,  even  when  separate  in  es- 
tate from  her  husband,  can  not  alienate,  grant,  mortgage,  or  acquire. 
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either  by  gratuitous  or  encumbered  title,  unless  her  husband  concurs 
in  the  act,  or  yield  his  consent  in  writing.*"     R.  0.  G.  122. 

And  it  further  provides  that  '<  if  the  husband  refuses  to  empower 
his  wife  to  contract,  the  judge  may  authorize  her  to  make  such 
contract,"  etc.     R.  0.  0.  125. 

In  my  view,  it  can  be  affirmed  with  as  much  reason  that  the  effect 
of  a  husband's  authorization  would  be  just  the  same  in  case  of  a  sale 
by  the  wife  of  any  separate  property  of  hers,  as  in  the  instant  case. 

And  the  Code  declares  in  terms  that  '<  separate  property  is  that 
which  either  party  ♦  ♦  ♦  acquires  during  the  marriage  by  in- 
heritance or  by  donation  made  to  him  or  her  particularly."  R.  G. 
G.  2334. 

Against  such  a  title  the  law  does  not  even  raise  a  presumption  of 
it  being  community ;  for  that  presumption  is  alone  raised  against  the 
estates  which  either  of  the  spouses  acquire  during  the  marriage  ^'by 
donation  made  jointly  to  them  both  during  the  marriage,"  etc.  R 
G.  G.  2402. 

To  my  mind  the  proposition  that  the  title  Mrs.  Owens,  the  wife, 
conveyed  was  that  of  her  separate  estate  is  too  obvious  for  serioas 
discussion. 

I  can  well  understand  that  if  she  had  made  an  actual  restoration 
of  the  property  to  her  husband,  and  he  had  sold  or  hypothecated 
it;  or  bad  she  permitted  him  to  openly,  publicly  and  notoriously  use 
and  treat  it  as  his  own,  with  her  knowledge  or  concurrence,  the  do- 
nation would  have  been  of  no  avail. 

This  is  the  purport  of  the  decision  in  the  succession  of  Hale,  26 
An.  196. 

In  this  case  there  is  no  act  of  the  wife  pointed  out  as  indicative  of 
her  intention  to  make  a  restoration  of  the  property  to  her  husband; 
on  the  contrary,  that  it  was  her  clearly  expressed  intention  to  sell 
the  property  to  W.  M.  Owen  for  a  stipulated  price,  which  was  paid 
to  her. 

In  that  act,  the  husband  concurred,  and  it  is  to  that  act  which  be 
gave  his  sanction. 

In  my  opinion  the  property  was  sold  and  the  ti^^le  accepted  as  the 
separate  property  of  the  wife;  and  in  the  hands  of  the  plaintiff  it  is 
subject  to  the  legitime  of  the  forced  heirs  of  the  donor. 

For  these  reasons  I  dissent. 

The  Chief  Justice  concurs  in  this  opinion. 
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No.  11,749.  I  47  1^' 

Allen  M.  Brashear  vs.  The  Houston  Central,  Arkansas  and 
Northern  Railroad  Company. 

Tllis  case  is  distinf^uisbed  from  those  in  which  it  is  held  that  the  passenger  on  a 
railroad,  carried  beyond  hfs  station,  can  not  recoTer  damages  caused  by  Jump* 
ing  from  a  moving  train.    9  An.  441 ;  41  An.  796;  37  An.  708;  45  An.  1201. 

The  passenger  on  a  railroad  train,  with  a  ticket  for  a  station  at  which  it  is  ens* 
tomary  for  the  train  not  to  stop,  but  to  slow  its  movement,  so  as  to  allow  pas- 
sengers to  alight,  will  be  entitled  to  damages  if,  called  to  the  platform  by  the 
announcement  of  the  station,  he  is  thrown  from  the  steps  of  the  oar  and  in- 
jured, his  fall  being  caused  by  the  sudden  increase  of  the  speed  of  the  train, 
when  it  should  have  been  slowed  or  stopped.  Wharton  on  Negligence,  Sees. 
371,  376.  377. 

Nor  will  it  make  any  difference  in  the  liability  of  the  railroad  company,  that  the 
passenger  is  thus  thrown  from  the  car  on  the  side  opposite  to  his  station ;  the 
train  haying  passed  the  station  without  affording  him  an  opportunity  to 
alight,  and  he  haying  crossed  to  the  other  side,  under  the  reasonable  expec- 
tation the  train  would  be  slowed  at  his  destination  a  few  feet  beyond  the 
station. 

APPEAL  from  the  Fourth  Judicial  District  Court,  for  the  Parish 
of  Grant.     Wear^  J. 


H.  H.  White  for  Plaintiff,  Appellee. 

ON  THE  LIABILITY  OP  DEFENDANT. 

C.  C,  Art.  2815  et  8eq,;  46  An.  1201;  41  An.  795;  Abbott's  Law  of 
Corporations,  Vol.  2,  p.  598 ;  87  An.  705 ;  Sedgwick  on  Dam- 
ages, Vol.  2,  p.  859;  Am.  and  Eng.  Ency.  of  Law,  Vol.  4,  Tit. 
Contributory  Neg.,  p.  15  et  aeq.;  38  An.  111-185;  40  An.  661. 

*<  If  a  passenger  directs  his  course,  whether  entering  or  leaving  a 
train,  by  the  direction,  or  express  or  implied  invitation  of  the 
corporation  *  *  *  he  is  injured,  the  corporation  will  be 
responsible  for  such  injury.''  Buswell  on  Personal  Injuries, 
Sees.  124,  136,  187. 

<^  It  is  apprehended  that  in  the  United  States  the  stopping  of  a  train 
and  the  announcement  of  a  trainman  of  the  name  of  a  station 
will  be  taken  to  be  an  invitation  to  the  passenger  to  alight."  31 
Indiana,  408. 

WEIGHT  ATTACHED  TO  THE  VERDICT   OP  A  JURY. 

20  An.  455,  458;   22  An.  31;  6  La.  81,  492;  31  An.  430;  45  An.  381. 
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CONTRIBUTORY  NEGLIGENCE. 

23  An.  462;  88  An.  116;  44  An.  806;  40  An.  420;  82  U.  S.  401;  95 
U.  S.  161;  100  U.  S.  213;  59  Penn.  St.  874;  16  Atl.  Rep.  624; 
34  Oal.  153;  184  111.  57;  28  Mo.  657;  89  Mo.  650. 

QUANTUM  OF  DAMAGES. 

37  An.  705;  38  An.  Ill;  40  An.  661;  0.  C.  1928;  17  An.  19. 


Frederick  O.  Hudson  for  Defendant,  Appellant: 

A  railroad  company  is  not  liable  to  a  passenger  for  an  accident 
which  he  might  have  prevented  by  ordinary  attention  to'  bis 
safety.  Even  thongh  the  agents  in  charge  of  the  train  are  also 
remiss  in  their  dnty.     34  An.  1087,  1088. 

AlthoQgh  the  defendant's  negligence  may  have  been  the  primary 
canse  of  the  injury,  yet  an  action  for  such  injury  can  not  be 
maintained,  if  the  proximate  and  immediate  cause  can  be  traced 
to  the  want  of  ordinary  care  and  caution  of  the  person  injured. 
144  U.  S.  429;  139  U.  S.  551,  558,  and  cases  cited.  Thompson  on 
Negligence,  115,  117;  Cooley  on  Torts  (1st  Ed.)  675;  4th  Am, 
and  Eng.  Enc.  of  Law,  Tit.  **  Contributory  Negligence,"  30,  and 
authorities  cited  in  Note  1;  Patterson's  Railway  Accident  Law, 
pp.  51,  55  and  61. 

While  it  is  the  duty  of  a  railroad  company  to  stop  its  train  at  the 
station  to  which  it  has  contracted  to  carry  a  passenger,  and  to 
land  him  safely  and  conveniently,  yet  the  fact  that  the  company 
neglects  this  duty,  and  the  train  passes  the  station  without 
stopping,  does  not  justify  a  passenger  in  jumping  from  the  mov- 
ing train,  unless  expressly  or  impliedly  invited  to  do  so  by  the 
employes  of  the  company.  Voluntarily  jumping  from  a  moving 
train,  uninfluenced  by  any  invitation  expressed  or  intended  by 
the  employes  of  the  company,  was  imprudent  and  dangerous. 

In  such  a  case  no  action  for  resultant  injury  can  be  sustained  on 
account  of  the  contributory  negligence  of  the  person  injured. 
41  An.  796,  and  authorities  there  cited. 

Persons  injured  while  attempting  to  board  a  moving  train,  if  injured 
in  BO  doing,  can  not  recover  damages  from  the  railroad  company 
therefor,  on  account  of  their  own  contributory  negligence,  even 
though  it  be  shown  that  employes  of  the  company  were  in  fault. 
9  An.  441;  26  An.  462. 
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In  order  to  enable  the  plaintiff  to  recover,  it  mast  appear  that  there 
was  no  want  of  care,  and  no  impradence  on  the  part  of  the 
plaintiff,  by  which  the  injury  was  in  any  manner  directly  brought 
abont.     Hill  vs.  R.  R.  Oo.,  11  An.  292. 

To  recover,  plaintiff  most  show  afiSrmatively  that  he  was  gnilty  of 
no  negligence  which  resulted  in  the  injury  complained  of.  He 
alleges  in  his  petition  that  he  was  in  no  manner  guilty  of  negli- 
gence— the  onus  is  upon  him  to  establish  such  fact  afiSrmatively. 
11  An.  292;  Oooley  on  Torts,  659,  661;  Pierce  on  Railroads,  820; 
Whar.  on  Neg.,  Sec.  427;  4  Am.  and  Eng.  Ency.  Law,  p.  92; 
28  An.  264;  40  An.  787;  44  An.  692,  806;  see  also  Woods'  Rail- 
way Law,  p.  1262. 


Submitted  on  briefs  March  28,  1895. 
Decided  April  8,  1895. 

The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  plaintiff,  a  passenger  on  defendants'  train,  alleges 
he  was  thrown  with  violence  to  the  ground  by  the  movement  of  the 
cars  while  he  was  endeavoring  to  alight  at  his  place  of  destination. 
The  defence  is  the  general  issue  and  contributory  negligence.  The 
judgment  of  the  lower  court,  based  on  the  verdict  of  a  jury,  was 
against  the  defendant  for  three  thousand  dollars,  and  defendant  ap- 
peals. 

The  plaintiff's  ticket  on  the  train  was  for  a  flag  station,  at  which 
the  trains  made  no  stop  unless  flagged  or  to  put  out  passengers,  and 
the  testimony  is  that,  for  the  last  purpose,  it  was  cnstomary  to  slow 
the  train  instead  of  coming  to  a  full  stop.  It  is  in  proof  that  as  the 
train  approached  the  station  was  called  by  the  train  oflScials,  and 
accordingly  plaintiff  went  to  the  platform  to  find  that  the  train  had 
passed  his  station.  He  supposed  the  purpose  was  to  put  him  off  at 
the  mill  where  he  was  working,  a  short  distance  from  the  station, 
and  with  that  idea  he  stood  on  the  steps  of  the  car,  but  instead  of 
Blowing,  the  train,  as  the  petition  alleges,  *'  gave  a  sudden  jerk," 
which  threw  him  to  the  ground.  If  not  this  jerk,  it  is  in  proof,  the 
speed  of  the  train  was  increased,  so  that  there  was  no  slowing  either  at 
the  plaintiff's  station  or  after  it  was  passed  to  enable  plaintiff  to  alight. 
The  plaintiff's  testimony  is  he  was  thrown  from  the  train,  nor  is 
there  any  testimony  that  he  made  the  attempt  to  alight  from  the 
47 
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moving  train.  We  note  the  reference  in  the  brief  of  the  defendant 
to  the  petition,  and  the  inference  from  the  petition,  it  is  claimed,  is 
that  plaintiff's  fall  was  due  to  his  stepping  or  jamping  from  the  train. 
The  allegations  were :  The  castom  of  the  trains  to  slow  and  not  to 
stop  at  the  station;  that  plaintiff  was  familiar  with  the  cast  m  and 
had  on  several  occasions  got  off  while  the  train  was  in  motion ;  that 
as  the  station  was  neared  the  usnal  stopping  signals  were  given,  that 
plaintiff  went  to  the  platform,  and  when  about  to  step  off  there  was 
the  jerk  and  increased  speed,  throwing  him  to  the  ground.  We  do 
not  think  there  is  any  sensible  variance  between  the  petition  and  the 
plaintiff's  testimony  that  he  was  thrown  from  the  train,  and,  as 
stated,  he  is  not  contradicted  on  that  point. 

In  our  appreciation  of  the  testimony,  the  defence  that  the  passen- 
ger, carried  beyond  his  station,  can  not  recover  for  injuries  ensuing 
from  attempting  to  leave  a  train  in  motion,  has  no  application.  That 
defence  is  recognized  in  the  text- books  and  adjudicated  cases.  1 
Thompson  on  Negligence,  115;  Damont  vs.  Railroad  Company,  9  An. 
441,  citing  the  leading  Pennsylvania  decision  of  Aspell  vs.  Railroad 
Company;  Walker  vs.  Railroad  Company,  41  An.  796.  If,  indeed, 
under  the  impulse  of  the  moment  due  to  the  signal  of  the  train 
official,  and  the  custom  not  to  come  to  a  stop,  the  plaintiff  had 
jumped,  his  impradence  might,  perhaps,  be  deemed  attributable  to 
the  implied  direction  of  the  company.  It  has  been  held  that  where 
the  imprudence  of  the  passenger  under  such  circumstances  is  due  to 
the  error  or  fault  of  the  train  official,  he  will  not  be  disentitled  to 
recover  for  injuries.  Wharton  on  Negligence,  Sees.  375,  377 ;  2  Red- 
field  on  Railways,  Sec.  194;  2  Thompson  on  Negligence,  1174;  Leh- 
man vs.  Railroad  Company,  87  An.  708;  Odom  vs.  Railroad,  46 
An.  1201.  The  plaintiff  was  invited  by  the  train  signal  to  leave  his 
seat  and  go  to  the  platform.  Under  the  natural  expectation  the 
train  would  slow,  if  not  stop,  to  enable  him  to  alight,  it  can  not  be 
deemed  negligence  that  he  stood  on  the  steps  of  the  car.  It  is  urged 
on  us  that  his  station  was  passed,  and  he  went  from  one,  t.  e.,  the 
station  side,  co  the  other,  and  was  standing  on  the  steps  on  that  side 
when  the  accident  occurred.  This  was  because  he  supposed,  as  he 
states,  not  putting  him  out  at  the  station,  it  was  intended  to  slow  up 
at  the  mill  a  few  feet  beyond.  We  can  not  hold  this  change  in  his 
position,  induced  by  the  natural  expectation  of  a.  chance  to  alight, 
the  company  owes  to  its  passengers,  charges  the  plaintiff  with  neg- 
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licence.  Oalled  to  the  platform  and  to  the  steps  of  the  car,  for  that 
is  the  significance  of  the  whistle,  and  the  annonncement  of  the  sta- 
tion by  the  train  official,  the  train  is  neither  slowed  or  stopped, 
passes  the  station  and  the  mill  with  a  speed 'accelerated,  when 
it  should  have  been  diminished,  and  the  result  the  plaintiff  is  thrown 
to  the  ground  and  injured.  We  think  the  record  shows  a  case  of  re- 
sponsibility of  the  defendant. 

We  have  given  very  careful  attention  to  the  question  of  damages. 
The  plaintiff  describes  himself  as  a  handy  laboring  man,  had  fol- 
lowed blacksmithing,  repairing  machinery  and  had  followed  farm- 
ing;  when  working  he  received  two  dollars  and  fifty  cents  per  day, 
and  when  the  accident  occurred  was  engaged  in  making  a  **  slab 
conveyer,"  for  which  he  was  to  get  fifty  dollars.  The  fall  bruised 
him  in  his  back,  ribs  and  shoulders.  He  testifies  his  arm  was  dis- 
abled, his  leg  shortened,  and  other  resulting  injuries  are  stated  by 
him.  There  is  in  the  record  the  testimony  of  a  number  of  physi- 
cians. Two  called  by  plaintiff  testify  to  the  injuries,  but  the  state- 
ment from  one  as  to  the  result  of  the  injuries  is  that  his  suffering^ 
may  be  serious,  accompanied  with  the  qualification  he  may  recover. 
Another  physician  who  called  on  the  plaintiff  with  his  family  physi- 
cian negatives  any  serious  injuries  to  plaintiff.  Two  physicians,  ex- 
perts, appointed  by  the  court  to  examine  plaintiff,  report  no  injuries 
to  shoulders,  hip,  back  or  legs;  no  difference  in  the  length  of  the 
legs,  and  ascribe  plaintiff's  pains  to  some  nervous  trouble.  We  can 
not  find  in  the  record  any  satisfactory  basis  for  damages  on  the 
theory  of  permanent  diminution  of  the  plaintiff's  working  ca- 
pacity. 

It  weighs  with  us,  too,  that  the  plaintiff,  after  the  accident, 
worked  at  his  job  wit)i  no  diminution  of  his  physical  ability  apparent 
to  his  fellow  workmen;  but,  of  course,  the  effects  of  the  fall  might 
not  then  have  been  developed.  Indeed,  we  think  it  proved  the 
plaintiff  was  made  sick  later  from  the  effects  of  the  fall.  The  jury 
gave  three  thousand  dollars.  We  can  not  perceive  the  basis  for  this 
verdict.  We  think  the  damages  should  cover  the  expenses  of  his 
sickness  and  loss  of  time,  and  some  allowance  should  be  made  for 
his  suffering.  But  from  the  examination  of  the  record  we  are 
brought  to  the  conclusion  the  judgment  should  be  reduced. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered, 


740  SUPREME  COURT  OF  LOUISIANA. 

State  ez  rel.  Scooler  ys.  Coart  of  Appeals. 

adjudged  and  decreed  that  the  plaintiff  recover  from  defendant  five 
hundred  doiiarB,  with  interest  from  date  of  judgment  of  the  lower 
court,  and  the  costs  of  the  lower  court;  those  of  the  appeal  to  be 
paid  by  him. 


l7    740 

iU!?!  No.  11,772. 

State  ex  bel.  Scooleb  vs.  The  Ooubt  of  Appeals. 

An  intervenor  claiming  property  seized  under  the  writ  of  proyisional  seizare,  and 
releasing  the  property  nnder  a  bond  to  produce  it,  if  «iecreed  liable  to  the 
seizing  creditor,  is  entitled  to  appeal  to  the  Circuit  Court  of  Appeals  from  the 
judgment  of  the  District  Court  against  him  for  an  amount  within  the  jurisdic- 
tion of  the  Court  of  Appeals,  rendered  on  a  rule  to  distribute  proceeds  to 
which  he  makes  no  claim  and  derived  from  the  sheriff's  sale  of  property  other 
than  that  claimed  by  him ;  in  such  case  the  test  of  Jurisdiction  on  the  appt-al  is 
not  the  amount  of  the  proceeds,  but  the  amount  of  the  judgment  against  the 
iotervenor.  Constitution,  Article  96,  as  amended  by  constitutional  amendment 
of  1882;  Revised  Statutes  Sec.  2914;  Jennings  vs.  McConnico,  25  An.  651. 

A  PfLICATION  for  writ  of  Mandamus  and  Certiorari. 
Benjamin  Rice  Forman  for  Relator. 


Dinkelspiel  &  Hart  for  Respondents. 


Submitted  on  briefs  March  25,  1895. 
Decided  April  8,  1895. 


On  Application  for  Writs  op  Mandamus  and  Certiorari. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J.  In  a  suit  for  rent  against  the  Athletic  Club  the  effects 
in  the  leased  premises  were  seized  under  a  proyisional  seizure.  The 
relator,  Scooler,  intervened,  claiming:  some  of  the  property,  which 
was  delivered  to  him  on  his  forthcoming  bond.  Judgment  was  re- 
covered by  the  lessor  in  his  suit  for  the  rent.  There  was  another 
beizure  of  the  property  on  the  leased  premises  by  an  ordinary 
creditor.  The  sale  by  the  sheriff,  under  the  writs,  produced  a  fund 
for  distribution,  and  a  rule  was  taken  to  distribute  that  fund.  The 
relator  accepted  service  of  the  rule,  but  intervening  only  to  claim 
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his  property  and  holding  it  under  the  forthcoming  bond,  conceived 
he  had  no  interest  whatever  in  the  f and  and  gave  the  rale  no  further 
attention.  On  that  rule  the  fund  was  distributed,  and  the  court  also 
gave  judgment  agai^t  the  relatox .  for  two  hundred  and  seventeen 
dollars  on  the  theory,  we  suppose,  he  was  liable  on  bis  bond,  and 
the  court  was  proceeding  to  enforce  payment  of  the  judgment  by  a 
rule  for  contempt.  In  this  condition  the  relator  took  an  appeal  from 
the  money  judgment  on  the  rule,  and  conceiving  he  was  entitled  to 
have  his  intervention  tried  in  the  rent  suit,  in  which  it  was  filed,  he 
also  appealed  from  the  judgment  in  favor  of  the  lessor,  rendered 
without  disposing  of  the  intervention.  When  these  appeals  reached 
the  Court  of  Appeals  they  were  dismissed,  because,  in  the  view  of 
that  court,  the  fund  distributed  fixed  the  jurisdiction,  and  that  fund 
exceeded  two  thousand  dollars,  the  limit  of  the  jurisdiction  of  this 
court. 

An  intervener  who  releases,  under  a  forthcoming  bond,  property 
claimed  by  him,  is  not  to  be  viewed  as  a  party  claiming  a  share  in 
the  funds  derived  from  the  sheriff  sale  of  the  property  in  the  leased 
premises.  The  amount  of  this  fund  is  not  the  test  of  jurisdiction, 
applicable  to  an  appeal  by  the  intervenor  from  a  money  judgment 
rendered  against  him.  The  test  is  the  amount  of  that  judgment. 
The  intervenor  appears  only  to  assert  a  claim  of  ownership,  and  to 
maintain  that  the  property  he  claims  is  not  subject  to  the  lessor's 
claim.  Revised  Statutes,  Sec.  2914;  Jennings  vs.  McConnico,  25 
An.  651.  It  would  be,  perhaps,  going  beyond  the  issue  to  be  de- 
termined on  this  application  to  say  more  than  that  he  is  entitled 
to  have  the  issue  tried.  Whether  it  has  ever  been  tried  is  for  the 
Court  of  Appeals  to  determine.  The  judgment  against  the  inter- 
venor, it  seems,  was  rendered  on  a  rule  to  distribute  funds  in 
the  sheriff's  hands.  Nor  are  we  called  on  for  any  conclusion  as  to 
the  asserted  liability  for  the  lessor's  demand  of  the  property  held  by 
the  intervenor.  The  Code  will  doubtless  be  found  ample  to  deter- 
mine that  which,  with  other  issues,  we  remit  to  the  Court  of 
Appeals.  All  that  the  case  requires  is  the  determination  that  a 
money  judgment  against  the  relator  for  two  hundred  and  seventeen 
dollars,  and  that  of  the  lessor  against  his  tenant  for  one  thousand 
dollars,  are  each  within  the  appell|ite  jurisdiction  of  the  Court 
of  Appeals,  not  excluded  because  of  the  amount  of  a  fund  to  which 
the  relator  asserted   no  claim.     Constitution,  Art.  95,  as  amended. 
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Act  No.  125,  1882;  Oode  of  Practice,  Arts.  829,  887;  Matranga  vs. 
Jadge,  42  An.  1088. 

The  relator  also  appealed  from  the  judgment  of  the  Civil  District 
Court  in  favor  of  the  landlord.  It  is  presumed  the  appeal  from  the 
money  judgment  against  him  will  serve  all  purposes. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  rule  nxH  be 
made  absolute,  and  a  writ  of  mandamus  issue  commanding  the  Court 
of  Appeals  to  hear  and  determine  the  appeal  of  the  relator  from  the 
judgment  against  him  of  the  Civil  District  Court. 
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No.  11,642. 
J.  E.  Hewitt  vs.  T.  J.  Williams. 
Mrs.  F.  p.  Williams,  Intbbvbnob. 

[t  is  nn  ground  for  the  dismissal  of  the  suit  that  the  plaintiff  falls  to  annex  doca- 
ments  to  the  petition.  The  defendant  has  the  right  to  demand  an  exhibit  of 
the  documents,  and  on  the  failure  of  plaintiff  to  produoe  them  he  will  not  be 
required  to  answer  the  demand  of  plaintiff,  and  the  dlsmlsaal  of  the  auft  will 
be  the  penalty  for  plaintiff's  failure  to  produce. 

The  pledgee  of  a  note  can  authorize  the  owner  of  the  note  to  bring  suit  on  it. 

A  suit  upon  notes  not  due  should  be  dismissed  as  of  non-suit.  No  sequestration 
can  issue  upon  an  unmatured  obligation,  except  In  the  case  provided  for  in 
Art.  275  C.  P. 

An  act  of  a  party  which  violates  his  contract  for  the  furnishing  of  supplies  will 
support  an  affidavit  for  writ  of  sequestration  under  Par.  8  of  Art.  275,  0.  P. 

It  Is  not  required  that  the  plaintiff  shall  detail  in  the  affidavit  the  facta  upon  which 
his  fear  is  based. 

A  party  who  advances  money  for  necessary  supplies  to  be  purchased  for  a  plan- 
tation Is  not  required  to  follow  the  destination  of  the  money.  But  if  before 
the  moDcy  is  advanced,  under  an  agreement  with  the  party  to  whom  the 
money  is  loaned,  a  premium  on  a  life  policy  la  to  be  paid,  the  lender  stands  in 
the  same  position  as  one  who  directly  furnishes  the  supplies,  who  can  not 
claim  a  privilege  on  the  crops  for  articles  that  are  not  necessary  for  their  pro- 
duction. 

The  law  applicable  to  the  revocatory  action  can  not  be  invoked  to  set  aside  a 
datum  enpcu'emeni,  made  by  the  husband  to  the  wife,  to  replace  her  paraphernal 
effects.  The  law  favors  restitution  to  the  wife,  and  looks  with  favor  upon  the 
efforts  of  the  husband  to  secure  the  Just  and  honest  claims  of  the  wife  against 
him. 

The  facts  essential  to  the  validity  of  thedation  are  the  Just  and  honest  claims  of  the 
wife  against  her  husband;  the  Just  proportion  of  the  value  of  the  thing  given 
and  the  wife's  debt,  and  the  delivery  to  the  wife  of  the  thing  giveo. 

Since  the  adoption  of  the  Constitution  of  1879,  and  in  the  absence  of  legislation  re- 
quiring the  recordation  of  privilegis  on  movable  property,  the  privilege  exists 
as  against'  the  world,  and  in  a  dation  en  paiement  the  wife  takes  the  property 
subject  to  the  privilege  existing  on  it. 
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On  Application  for  a  Rehearing. 

NiehoUtt  C,  J.,  Breaux,  J.,  eoncurring—The  eiroamstances  connected  with  the  dation 
Mt  up  are  not  such  as  to  call  for  decision  on  the  qaestion  of  priTilege  as  effected 
by  sale  of  the  property.  ^ 

Watkins,  MOUr,  JJ.,  di9tetUing. 

APPEAL  from  the  Ninth  Jadicial  District  Court,  Parish  of  De  Soto. 
Halh  /. 


Qo98  A  PtLTSona  and  Lee  &  Liverman  for  Plaintiff  and  Appellant. 


J.  F,  Fierwa  and  C.  TT.  E\am  for  Intervenorj  Appellee,  on  appli- 
cation for  a  rehearing. 

Movables  have  no  sequel  by  a  mortgage.  When  the  movable  is 
neither  in  the  custody  of  the  creditor  nor  of  the  debtor,  nor  of 
anv'  other  in  his  name,  the  creditor  then  has  no  longer  any  right 
to  it.  Domat,  Civil  Law,  Part  I,  Book  III,  Tit.  I,  Sees.  1864, 
1656;  Troplong  on  Privileges  and  Hypothecations,  Vol.  2,  Sees. 
394  and  896,  p.  16;  Comments  on  Art.  2118,  C.  N. 

A  privilege  on  a  movable— though  it  affects  that  movable — ^gives  no 
right  of  pursuit  against  it,  for  that  effect  can  have  no  existence 
but  that  which  is  compatible  with  the  nature  of  the  movable. 
Troplong,  ib.,  Vol.  1,  p.  141,  Sec.  103. 

"  Movables  have  no  sequel  by  a  mortgage,"  for  three  reasons : 

1.  Having  no  permanent  or  stable  character  like  immovables  they 

can  not  support  hypothecation. 

2.  They  may  be  easily  placed  in  the  hands  of  the  creditors;  hence, 

the  r  hypothecation  without  delivery  is  not  necessary. 

3.  Their  hypothecation  would   incommode — almost   abolish— com- 

merce.    Troplong,  /5.,  Sec.  895,  Vol.  2;  C.  N.  2118. 

These  principles  are  embodied  in  our  Civil  Code  and  Code  of  Prac- 
tice. 

The  same  division  of  things  into  movables  and  immovables  exists. 
0.  C.  461. 

The  same  distinction  between  immovables  and  movables  is  preserved. 
C.  C,  Book  II,  Tit.  I,  Chap.  I,  Sees.  2  and  8. 

The  same  principles  and  distinction  in  relation  to  the  power  to 
hypothecate — the  right  to  pursue  the  property  into  the  hands  of 
third  persons — ^is  maintained  in  our  Code,  and  carefully  confined 
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to  those  creditors  who  have  either  *'  a  privilege  or  a  mortgage 

on  immovables."     0.  C.  8899. 
A  mere  privilege  (especially  as  to  movables)  is  limited  and  restricted 

to  a  mere  right  of  preference  between  creditors.     O.  C.  3186. 

But  no  right  of  pursoit  or  hypothecary  right  is  recognized,  ex- 
cept on  '<  immovables,"  under  0.  0.  8899. 
A  movable  may  become  immovable  by  destination  (0.0.  468) ,  and 

as  such  may  become  subject  to  a  mortgage  upon  the  realty  to 

which  it  is  attached.     O.  0.  8289. 
It  will  be  liberated  from  such  mortgage  by  a  valid  sale  and  delivery 

thereof  to  a  bona  fide  purchaser.  Weill  vs.  Lapeyre,  88  An.  805; 

42  An.  468. 
In  such  case  the  creditor  can  not  pursue  such  things  in  the  hands  of 

a  third  party  purchaser  and  possessor,  so  as  to  subject  them  to 

his  mortgage.     Ibid,     See  authorities  cited,  pp.  805  and  806  of 

the  opinion;  42  An.  468. 
In  the  States  where  the  chattel  mortgage  system  prevails,  and  the 

right  to  pursue  movables  into  the  possession  of  third  persons  is 

recognized  by  the  common  law,  appropriate  proceedings  and 

mode  of  procedure  are  specially  provided  by  law  to  enforce  such 

rights. 

As  such  right  is  denied  by  the  civil  law  in  force  in  this  State,  conse- 
quently no  appropriate  remedy  is  provided  therefor  in  the  mode 
of  procedure.  The  hypothecary  action  as  to  third  persons  is 
restricted  to  immovables.     0.  0.  8898;  0.  P.  61,  68,  784. 

Hence,  no  right  is  given  to  follow  movables  into  the  hands  of  third 
persons,  and  no  remedy  is  provided  for  the  enforcement  of  such 
a  right,  which  can  have  no  recognition  or  enforcement  under 
our  law. 


Argued  and  submitted  November  16,  1894. 

Opinion  read  December  10,  1894. 

Opinion  on  application  for  rehearing  handed  down  April  8,  1895. 


The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  The  plaintiff  instituted  suit  against  defendant  for 
the  sum  of  eight  thousand  six  hundred  and  fifty-three  dollars  and 
forty -one   cents,   with  interest,   for  money  advanced,   goods  and 
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merchandise  supplied,  all  necessary  advances  furnished  defendant 
to  raise  the  usnal  crops  on  his  plantation  in  Red  River  parish,  for 
the  year  1893.  This  snm  is  made  np  of  a  note  for  one  thousand  nine 
hundred  and  fifty  dollarb  dated  July  5,  1892,  due  December  5,  1892; 
a  note  for  five  hundred  and  twenty  dollars  dated  September  7,  1892, 
due  January  7, 1898,  both  payable  to  the  order  of  the  Traders'  Bank, 
of  Mansfield,  and  endorsed  in  blank  by  the  bank;  a  note  for  one 
thousand  and  fifty  dollars  dated  April  11,  1893,  due  January  1,  1894, 
to  the  order  of  defendant,  and  by  him  endorsed ;  a  note  for  three 
thousand  seven  hundred  dollars  dated  May  29,  1893,  due  December 
16,  1893,  to  defendant's  order  and  by  him  endorsed,  and  an  ac- 
count for  one  thousand  nine  hundred  and  forty -five  dollars  and 
sixty -nine  cents  for  the  year  1893,  and  a  balance  on  an  account 
of  two  hundred  and  thirty -seven  dollars  for  necessary  supplies  fur- 
nished defendant  for  the  year  1893,  by  the  Hicks  Company  Limited, 
of  Shreveport,  and  for  which  the  plaintiff  was  responsible. 

A  writ  of  sequestration,  issued  on  the  nsual  affidavit,  accompanied 
the  demand  of  plaintiffs  under  which  the  crops  of  1893  were  seques- 
tered. 

The  defendant  filed  exceptions  to  the  suit  as  follows: 

1.  That  plaintiff  did  not  annex  any  of  the  notes  sued  upon  to  his 
petition,  or  give  sufficient  description  of  them  to  infom|  defendant 
or  put  him  on  his  defence. 

2.  That  the  two  notes  of  April  11,  1893,  for  one  thousand  and  fifty 
dollars,  and  May  29,  for  three  thousand  seven  hundred  dollars,  were 
not  due  or  demandable  at  the  date  of  the  institution  of  this  suit. 

3.  That  plaintiff  does  not  allege  that  he  is  the  present  holder  of 
any  of  these  notes. 

4.  That  he  was  not  the  owner  or  holder  of  the  notes  sued  on,  nor 
was  he  in  possession  of  them. 

6.  That  neither  of  the  accounts  sued  on  are  annexed  to  the  peti- 
tion, nor  any  of  the  items  given,  or  other  description  of  what  they 
purport  to  be  for,  nor  of  the  notes  or  character  of  said  accounts  or 
other  specification,  to  enable  defendant  to  plead  or  defend  against 
them. 

The  first,  third,  fourth  and  fifth  grounds  of  exception  may  be  con- 
sidered together. 

It  is  no  cause  for  the  dismissal  of  the  suit  that  the  plaintiff  fails  to 
annex  documents  to  the  petition.     An  intelligent  cause  of  action  set 
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out  in  the  petition  is  snfflcient.  The  defendant,  of  coarse,  has  the 
right  to  demand  an  exhibit  of  the  docnments,  and  on  the  failare  of 
the  plaintiff  to  produce  them,  he  will  not  be  required  to  answer  the 
demand  made  against  him,  and  the  dismissal  of  the  suit  will  be  the 
penalty  of  plaintiff's  failare  to  produce.  0.  P.  175,  amendment; 
Smith's  Heirs  vs.  Blunt,  2  La.  132 ;  Police  Jury  vs.  Mahoudeau,  27 
An.  224;  Lamorere  vs.  Oox,  82  An.  1046. 

In  the  case  at  bar  the  notes  are  accurately  described  in  the  peti  • 
tion,  but  are  not  made  part  of  the  same ;  and  the  statement  of  the 
account  in  the  petition  is  based  upon  a  bank  account  for  money  ad- 
vanced to  defendant,  placed  to  his  credit,  and  which  he  drew  out  on 
his  own  checks,  or  by  checks  for  supplies,  drawn  by  the  Hicks  Com- 
pany, Limited,  on  the  order  of  defendant.  He  must  then  have 
known,  of  his  exact  standing  with  the  bank,  and  he  stands 
in  the  same  position  of  one  to  whom  a  detailed  statement  has  been 
made  and  accepted. 

The  petition  declares  that  the  plaintiff  is  the  owner  of  the  claim 
sued  on.  He  asserts  his  privilege,  asks  for  its  recognition  and  a  per- 
sonal judgment  for  the  amount  sued  for,  and  there  is  an  alle- 
gation of  ownership.  Some  of  the  notes  were  pledged  by  plaintiff 
when  the  suit  was  instituted.  The  defendant  has  no  interest  what- 
ever in  protecting  the  rights  of  the  pledgees.  His  only  concern  is 
in  protecting  his  own  rights,  and  this  can  be  done  more  effectually 
if  he  has  defences  against  the  notes  where  they  are  in  the  hands  of 
the  original  holder.  If  the  notes  are  produced  on  the  trial  and  ten- 
dered to  defendant,  he  certainly  has  no  cause  to  complain,  as  his 
payment  to  the  holder  would  be  a  valid  extinguishment  of  the  note. 
The  general  rule  is  that  the  pledgee  is  the  prima  /ocie  owner  of  the 
pledged  note,  but  this  does  not  prevent  him  from  authorizing  the 
pledgor,  the  real  owner  of  the  note,  from  instituting  suit  on  it. 

The  second  ground  of  the  exception  is  more  serious,  and  in  notic«- 
ing  it,  we  will  consider  here  that  part  of  the  motion  to  dissolve  the 
writ  of  sequestration  which  relates  to  the  plaintiff's  right  to  main- 
tain the  writ  of  sequestration  on  an  unmatured  obligation. 

The  two  notes  of  April  11,  1898,  for  one  thousand  and  fifty  dol- 
lars, and  of  May  20,  same  year,  for  three  thousand  seven  hundred 
dollars,  were  not  due  at  the  date  of  the  institution  of  this  suit. 

There  is  no  law  which  authorizes  the  institution  of  a  suit  on  a  debt 
not  due,  except  in  cases  where  conservatory  writs  are  allowed  to 
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protect  the  creditor  who  holds  a  privilege  of  a  certain  kind,  snch  as 
the  lessor's  privilege  (Art.  244,  Code  of  Practice)  ;  and  the  holder  of 
a  special  mortgage,  who  apprehends  that  the  mortgaged  property 
may  be  moved  ont  of  the  State  before  he  can  have  the  benefit  of  his 
mortgage  (Art.  275,  Code  of  Practice)  ;  and  in  attachment  proceed- 
ings, where  the  creditor  makes  oath  that  the  debtor  is  about  to 
move  his  property  ont  of  the  State  (Art.  248,  Code  of  Practice). 

There  were  no  grounds  to  support  the  filing  of  the  suit  on  these  two 
notes,  as  they  do  not  come  within  the  exceptions  to  the  general  rule 
provided  for  in  Arts.  244,  248,  275,  Code  of  Practice.  Egan  vs. 
Push,  46  An.  474. 

The  prayer  of  the  petition  is  for  an  absolute  judgment  for  the 
amount  of  these  two  notes.  No  supplemental  petition  was  even 
filed  alleging  that  they  had  matured  since  the  filing  of  the  salt. 
^  The  sequestration  to  protect  the  amount  of  these  notes  having  un- 
advisedly issued,  the  judgment  as  to  them  should  have  been  of  non- 
suit, without  allowing  the  sequestration  to  remain  in  force  as  to 
them  until  a  supplemental  or  amended  petition  could  be  filed. 

The  case  referred  to  by  plaintiff's  counsel  in  28  An.  578  has  no 
application  here,  as  the  demand  for  rent  in  that  case  was  based  on 
one  of  the  exceptions  provided  by  the  Code  of  Practice  for  the  in- 
stitution of  a  suit  on  a  privilege  claim  before  its  maturity. 

Defendant  filed  a  motion  to  dissolve  the  attachment  on  the 
grounds :  First,  that  the  plaintiff  does  not  establish  by  his  allega- 
tions of  affidavit  that  he'has  a  privilege  on  the  property  sequest- 
ered ;  second,  that  plaintiff's  allegations  and  affidavit  in  relation  to 
the  account  for  one  thousand  nine  hundred  and  forty- five  dollars 
and  sixty -nine  cents  are  insufficient  to  authorize  the  writ;  that  he 
was  liable  as  surety  to  Hicks  &  Co.,  Limited,  for  balance  of  ac- 
count, two  hundred  and  thirty -seven  dollars  and  fifty-five  cents 
and  had  not  paid  same ;  that  the  transfer  of  said  account  for  one 
thousand  nine  hundred  and  sixty- five  dollars  and  sixty -nine  cents 
to  the  plaintiff  by  the  cashier  of  the  bank  was  contrary  to  public 
policy;  that  the  affidavit  is  not  true.  That  part  of  the  motion,  de- 
nying the  ownership  of  the  debt  and  its  privilege  character,  was 
referred  to  the  merits. 

The  plaintiff  has  sworn  to  the  existence  of  the  debt,  and  that  he 
has  a  privilege  on  the  property,  and  to  the  fear  stated  in  Par.  8  of 
Art.  275,  Code  of  Practice.     This  is  sufficient,  and  brings  this  case 
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within  the  doctrine  announced  in  Lowden  vs.  Robertson,  40  An.  825. 

The  law  does  not  reqnire  the  plaintiff  to  detail  the  facts  upon 
which  his  fear  is  based.  Id.  We  have  already  noticed  the  saf- 
ficiency  of  the  allegations  in  the  petition  in  reference  to  the  ac- 
count. 

The  defendant's  answer  is  a  general  denial,  with  an  affirmation  of 
the  special  defences  in  his  exception  and  motion. 

The  wife  of  defendant  intervened  in  the  suit,  claiming  the  prop- 
erty sequestered  as  having  been  given  to  her  in  act  dation  en  pais' 
ment  on  the  12th  December,  189B,  the  day  in  which  the  writ  of 
sequestration  issued,  and  delivered  to  her  before  the  seizure  under 
the  writ. 

There  was  judgment  below  maintaining  defendant's  exception  of 
prematurity  to  the  suit  on  the  notes  not  due  when  the  suit  was  insti- 
tuted ;  but  leave  was  granted  to  plaintiff  to  bring  another  suit  on 
these  notes,  and  in  the  meantime  the  sequestration  of  the  property 
was  ordered  to  remain  in  force  to  await  the  filing  of  said  suit 
to  perfect  the  seizure.  Judgment  was  rendered  for  plaintiff  for  the 
full  amount  of  the  other  notes  and  on  the  account.  The  privilege  of 
plaintiff  was  recognized  and  its  enforcement  ordered  on  the  se- 
questered property  for  the  amount  of  the  note  for  one  hundred  and 
fifty  dollars,  and  for  nine  hundred  and  sixty-nine  dollars  of  the 
account.  The  privilege  claimed  for  the  two  notes  dated  in  1892  was 
denied,  and  the  balance  of  account  of  Hicks  Company,  Limited,  for 
two  hundred  and  thirty- seven  dollars  and  seventy -five  cents  was  re- 
jected. 

Plaintiff  and  defendant  both  appealed  from  the  judgment. 

Merits. 

Plaintiff  and  defendant  were  the  only  witnesses  sworn  as  to  the 
contract  entered  into  for  money  and  necessary  supi^ies  for  de- 
fendant's plantation  in  1893.  The  former  swore  that  he  individually 
furnished  the  money  and  supplies,  and  that  the  Traders'  Bank  at 
Mansfield,  of  which  he  was  the  president,  was  employed  only  as  a 
matter  of  convenience  to  both  parties.  The  latter's  statement 
is  that  he  was  under  the  impression,  as  he  had  no  contract  individu- 
ally with  plaintiff,  that  the  bank  was  furnishing  him,  and  that 
his  dealings  with  plaintiff  were  with  him  as  president  of  the  bank. 
In  this  evident  misunderstanding  of  defendant  as  to  the  party  which 
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advanced  the  money  and  sapplies,  to  get  at  the  true  state  of 
facts,  we  will  consider  the  conrse  of  dealing  between  plaintiff 
and  defendant.  It  appears  that  all  negotiations  were  with  plaintiff, 
and  we  nowhere  find  the  di  ectors  of  the  bank  consulted  in  the  mat- 
ter. No  official  of  the  bank,  nor  is  there  any  creditor  of  the  bank, 
except  defendant's  wife,  who  asserts  any  right  or  title  to  the  claim 
of  the  bank.  Some  of  the  directors  were  witnesses  in  this  suit. 
Perhaps  in  the  town  of  Mansfield,  where  this  suit  was  instituted,  all 
the  shareholders,  officials  and  creditors  of  the  bank  knew  of  the  ex- 
istence of  this  suit.  Under  the  contract  with  defendant,  Hicks 
Company,  Limited,  furnished  him  with  supplies.  These  were  fur- 
nished on  the  individual  credit  of  plaintiff,  and  not  on  the  recom- 
mendation  of  the  bank.  The  contract  for  supplies  was,  in  the  ab  - 
sence  of  any  testimony  to  the  contrary,  we  believe,  an  entirety. 
There  is  no  intimation  that  the  plaintiff  was  to  supply  from  Hicks 
Company,  Limited,  the  supplies  of  meat,  bread,  etc.,  and  the  bank 
the  money.  There  is  no  ground  for  believing  that  the  bank  was  to 
furnish  the  money  and  the  plaintiff  the  supplies  through  other  par- 
ties. We  are  of  the  opinion  that  plaintiff  agreed  to  furnish  both 
money  and  supplies,  and  that  the  account  of  defendant  was  kept  at 
the  bank  for  the  convenience  of  both  parties,  and  that  defendants' 
checks  on  the  bank  were  protected  by  money  specially  deposited  for 
this  purpose  by  the  plaintiff.  It  is  true  that  the  cashier  of  a  bank  is 
without  authority  to  transfer,  on  the  demand  of  the  president,  bank 
claims  to  him.  In  this  case,  however,  the  bank  did  not  own  the 
claimd.  Defendant's  account  had  been  paid  by  the  plaintiff,  in  the 
case  of  defendant's  dealing  with  the  bank,  by  dri^wing  checks  on  the 
same,  which  were  virtually  covered  by  plaintiff's  money,  or  it  would 
be  more  correct  to  say,  by  deposits  previously  made  by  plaintiff.  The 
bank,  therefore,  had  no  interest  in  the  defendant's  account,  and  the 
transfer  on  the  account  to  defendant  is  nothing  more  than  a  state- 
ment that  the  same  had  been  paid  by  plaintiff,  and  is  evidence  of 
the  fact,  stated  by  plaintiff,  that  defendant's  account  was  kept  at  the 
bank  as  a  matter  of  convenience  in  his  own  name  for  the  greater 
convenience  of  both  parties,  and  that  the  checks  drawn  by  defend- 
ant were  against  funds  placed  to  his  credit  by  the  plaintiff.  The 
whole  case  briefly  stated  is  that  the  plaintiff  agreed  to  furnish  the  de- 
fendant to  a  certain  amount  and  deposited  that  amount  in  bank  to 
his  credit,  against  which  the  defendant  drew  as  bis  necessities  re- 
quired. 
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Evidence  was  offered  to  show  that  certain  items  on  the  account 
were  paid  out  fer  things  that  were  not  necessary  supplies.  If  the 
defendant  had  purchased  his  supplies  directly  from  the  plaintiff,  he 
would,  in  order  to  obtain  a  privilege,  be  bound  to  furnish  only  such 
supplies  as  are  known  as  *' necessary,"  such  as  are  usually  used  in 
the  cultivation  and  production  of  crops.  But  where  money  is 
advanced  to  purchase  supplies,  it  would  be  unreasonable  to  require 
the  party  who  advances  the  money  to  inquire  into  the  details  of  its 
disbursement.  In  fact,  if  he  places  the  money  in  bank  to  the  credit 
of  the  borrower,  he  can  not  control  its  use.  He  cau  not,  therefore, 
be  held  to  a  knowledge  of  the  ultimate  destination,  and  be  required 
to  direct  its  specific  use.  Lehman,  Abraham  &  Go.  vs.  Qodbery,  40 
An.  219. 

But  in  this  account  there  are  two  items  of  checks  drawn  to  pay 
premium  policies  on  the  life  insurance  of  defendant.  These  pay- 
ments were  made  in  1893,  under  a  prior  agreement  entered  into  with 
defendant.  Plaintiff's  explanation  that  the  agreement  was  to  pay 
the  premiums  out  of  amounts  deposited  by  Sentell  &  Co.  and  some 
other  small  deposits,  to  credit  of  defendant,  is  unsatisfactory. 
These  deposits  were  made  in  1892,  and  on  May  30,  1893,  defendant 
owed  the  bank,  or  plaintiff,  forty -five  dollars.  The  premiums  were 
paid  on  September  23,  1893,  and  June  27,  1893.  It  is  certain  that, 
with  the  consent  of  both  partieR,  these  premiums  were  paid  out  of 
the  fund  advanced  to  make  the  crop  of  1893.  No  privilege  exists 
for  the  amounts  so  paid. 

The  notes  for  one  thousand  and  fifty  dollars,  dated  July  5,  1892, 
and  for  five  hundred  and  twenty  dollars,  dated  September  7,  1892, 
are  not  privilege  debts.  They  were  not  executed  for  any  advance 
made  to  the  defendant  in  1893. 

The  evidence  shows  that  the  plaintiff  was  surety  for  the  defendant 
with  the  Hicks  Company,  Limited.  Some  of  the  supplies  furnished 
were  paid  for  by  plaintiff,  and  charged  to  defendant  in  the  bank 
account.  The  balance,  two  hundred  and  thirty- seven  dollars  and 
seventy -five  cents,  the  plaintiff  has  not  yet  paid.  He  has  no  claim 
against  defendant  for  this  sum  until  he  shall  have  paid  the  same. 

Just  prior  to  the  issuing  of  the  writ  of  sequestration  the  defendant 
had  entered  into  engagement  with  John  T.  Hardie  &  Co.,  of  New 
Orleans,  to  ship  his  crop  of  cotton  of  1893  to  them.  His  agreement 
with  plaintiff  was  to  let  him  have  his  cotton  to  be  shipped  to  the 
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Hicks  Company,  Limited.  In  anticipation  of  the  shipment  of  the 
cotton  to  Hardie  &  Co.  he  had  drawn  two  drafts  on  them.  The 
agreement  with  Hardie  &  Co.  is  not  denied.  It  was  a  plain  violation 
of  his  contract  with  plaintiff,  and  was  snfflcient  to  excite  his  fear, 
and  jnstify  the  issuing  of  the  writ  of  sequestration,  the  safest  and 
speediest  remedy  which  he  could  invoke  to  protect  his  rights. 

INTERVENTION  OP  MRS.  WILLIAMS. 

There  seems  to  be  no  contention  as  to  the  amount  due  by  the  hus- 
band to  the  wife.  Nor  is  there  any  contention  as  to  the  just  value 
of  the  prDperty  given  to  the  wife  to  the  amount  due  her  by  the  hus- 
band. 

The  rules  governing  the  revocatory  action  do  not  apply  to  the 
dation  en  paiement  by  the  husband  to  the  wife  in  satisfaction  of  her 
just  claim.  The  facts  essential  to  the  validity  of  the  dation  are  the 
just  and  honest  claim  of  the  wife  against  the  husband ;  the  just  pro- 
portion of  the  value  of  the  thing  given  and  the  wife's  claim,  and 
the  delivery  to  the  wife  of  the  thing  given  to  her  in  satisfaction  of 
her  debt  againt  the  husband. 

The  law  favors  restitution  to  the  wife  and  looks  with  favor  upon 
the  efforts  of  the  husband  to  secure  her  just  and  honest' claim 
against  him.  The  fact  that  he  is  insolvent  and  embarrassed;  that 
he  is  pursued  by  his  creditors  by  harsh  remedies  can  not  be  in- 
voked to  destroy  the  validity  of  the  transaction.  The  wife,  like  any 
other  creditor,  is  sustained  in  her  vigilant  efiforts  to  secure  her  debts, 
and  the  husband  can  be  excused  if,  finding  himself  in  financial  straits, 
affection  for  his  wife  and  his  duty  to  her  and  to  their  children  im- 
pels him  to  secure  her  just  claim,  and  to  aid  and  assist  her  in  all 
proper  methods  in  that  direction. 

The  contention  here  is  that  there  was  no  delivery  of  the  crops  to 
the  wife.  The  property  was  as  speedily  and  actually  delivered  as 
property  of  that  kind  can  be.  It  was  placed  in  the  hands  of  a  third 
party,  who  gave  a  receipt  for  the  same. 

The  District  Judge  reviews  the  evidence  on  the  fact  of  delivery, 
and  we  think  we  commit  no  error  in  concurring  in  his  findings  on 
this  point. 

Prior  to  the  adoption  of  the  Constitution  of  1879,  when  to  pre- 
serve the  privilege  as  a  furnisher  of  supplies  it  was  necessary  to 
record  it,  the  sale  of  the  crop  before  the  recordation  of  his  privilege 
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either  defeated  it  or  postponed  it  to  those  acquired  since.  Bat  by 
Art.  177  of  the  Constitation  of  1879,  **  privileg^es  on  movable  prop- 
erty shall  exist  without  registration,  except  in  such  cases  as  the 
Qeneral  Assembly  may  prescribe  by  14w  after  the  adoption  of  this 
Constitution." 

The  Legislature  has  not  enacted  any  law  requiring  the  recordation 
of  privileges  on  movable  property.  The  privilege  is,  therefore, 
without  recordation,  preserved  to  all  the  world.  Flower  &  King  vs. 
Skipwith,  45  An.  896. 

The  intervenor  acquired  the  property  subject  to  the  lien  and  privi- 
lege of  plaintiff.     Id. 

The  judgment  in  favor  of  plaintiff  will,  therefore,  be  amended  so 
as  to  avoid  that  part  of  it  which  maintains  the  sequestration  on  the 
unmatured  notes  at  the  filing  of  the  suit,  until  salt  should  be  filed  to 
perfect  the  sequestration  and  to  avoid  that  part  of  the  judgment, 
also,  which  exempts  from  the  enforcement  of  plaintiff's  privilege 
the  crops  sold  to  the  intervenor  in  the  dation  en  paiement  In  other 
respects  the  judgment  is  affirmed. 

The  judgment  in  favor  of  the  intervenor  is  amended  so  as  to  order 
the  delivery  of  the  property  described  in  the  dation  en  paiement  to 
her  only  after  the  satisfaction  of  plaintiff's  privilege  as  recognized 
in  the  judgment  in  her  favor.  In  other  respects  the  judgment  in 
favor  of  intervenor  is  affirmed. 

It  is  therefore  ordered  that  the  judgment  in  favor  of  plaintiff  and 
the  judgment  in  favor  of  intervenor  be  amended  in  accordance  with 
the  views  herein  stated,  and  otherwise  affirmed,  defendant  and  the 
interveners  to  pay  costs  of  appeal. 

On  Application  fob  a  Rehearing. 

NiCHOLLS,  C.J.  I  do  not  think  the  circumstances  connected  with 
the  dation  en  paiement  set  up  in  this  case  are  such  as  to  call  for  any 
decision  upon  the  general  question  whether  the  privilege  of  the 
furnisher  of  supplies  is  cut  off  by  a  sale  of  the  property  struck  by 
the  privilege. 

Rehearing  refused. 

Breaux,  J.,  concurs. 
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Dissenting  Opinion  on  Application  for  Rehearing. 

W ATKINS,  J.  The  application  for  relief  is  by  the  intervenor  alone. 
She  puts  her  claim  to  relief  on  the  ground  that  plaintiff's  privilege 
as  the  furnisher  of  necessary  plantation  supplies  can  not  be  enforced 
against  crops  produced  on  the  defendant's  plantation  after  sale  and 
delivery  thereof  to  her — the  averment  of  her  petition  being  that  his 
seizure  of  same  under  a  writ  of  sequestration  is  illegal  and  void. 

That  plaintiff  had  a  privilege  on  the  crops  of  the  defendant,  which 
was  enforceable  against  them  so  long  as  they  continued  to  be  his 
property,  there  is  no  doubt.     R.  0.  0.  32,171. 

That  they  had  been  sold  and  delivered  to  the  intervenor  prior  to 
plaintiff's  seizure  is  a  fact  that  is  recognized  by  our  opinion,  and 
plaintiff  has  not  complained ;  and  it  is  now  final  and  irrevocable  in 
,  this  respect. 

Hence  the  legal  principle  that  plaintiff  asks  this  court  to  affirm  is, 
that  the  privilege  for  plantation  supplies  may  be  judicially  enforced 
against  crops  stricken  thereby,  after  bona  fide  sale  and  actual  deliv- 
ery thereof  to  the  purchaser. 

In  my  judgment  this  can  not  be  done  for  the  reason  that  the  law 
does  not  so  provide. 

Privilege  is  a  right  which  springs  from  the  nature  of  the  debt  (R. 
0.  C.  3186)  ;  but  there  are  quite  a  variety  of  different  kinds  of  privi- 
leges which  are  governed  by  different  precepts  of  law. 

Let  me  take  for  an  illustration  the  lessor's  privilege,  which,  under 
the  law  (Act  89  of  1886),  enjoys  a  preference  over  all  other  privi- 
leges, and  see  what  are  the  provisions  of  law  governing  same  and 
how  they  have  been  construed  in  respect  to  the  sale  of  objects 
affected  thereby. 

On  examination  we  find  that  the  Code  in  terms  declares  that  the 
lessor's  privilege  is  lost  by  reason  of  a  conventional  sale  of  the 
thing  which  is  subject  to  it.     Thus : 

'^  In  the  exercise  of  this  right  the  lessor  may  seize  the  objects 
which  are  subject  to  it  before  the  lessor  takes  them  away,  or  within 
fifteen  days  after  they  are  taken  away,  if  they  continue  to  be  the 
property  of  the  leasee  and  can  be  identified."  R.  0.  0. 2709;  C.P.  288. 

The  right  to  provisionally  seize  property  affected  by  a  lessor's 
privilege,  in  the  hands  of  third  persons,  has  ever  been  regarded  as 
exceptionally  favorable  to  lessors — it  being  a  benefit  not  enjoyed  by 
48 
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any  other  class  of  privileged  creditors.  Bat  it  must  not  escape 
attention  that  even  this  highly  favored  privilege  can  not  be  enforced 
after  the  property  affected  by  it  has  been  sold  and  delivered  to  a 
third  person,  for  the  law  is  that  the  lessor  may  seize  it  within  fifteen 
days  after  it  has  been  taken  off  the  leased  premises  only  on  the  con- 
dition that  it  "  continue  to  be  the  property  of  the  lessee.^ ^ 

Then  let  us  suppose  that  the  lessee  had  disposed  of  the  property 
which  is  subject  to  the  lessor's  privilege,  what  is  his  recourse? 

A  provisional  seizure  in  disregard  of  the  third  possessor's  rights? 
Not  at  all. 

We  find  an  answer  to  the  question  in  the  case  of  Dennistonn 
vs.  Fiste,  2  An.  14,  where  a  lessor  gave  his  stock  of  goods  in  pay- 
ment of  the  claim  of  a  creditor  holding  a  vendor's  lien ;  which  giving 
in  payment  was  annulled  at  the  suit  of  the  lessor,  on  a  charge  of 
collusion  and  fraud  between  the  creditor  and  his  vendor  to  deprive , 
him  of  his  lien  and'  privilege. 

The  court  held  that  the  transaction  was  <<  a  fraudulent  preference 
by  an  insolvent  debtor ;  and  a  breach  of  good  faith  toward  the  land- 
lord, and  a  violation  of  his  rights  in  the  removal  of  the  goods." 

The  sale  was  annulled,  and  the  goods  were  brought  back  under  the 
subjection  of  the  lessor's  privilege  again. 

What  is  striking  in  that  case  is  that  suit  had  to  be  brought  for  the 
revocation  cf  the  sale,  to  which  both  the  recalcitrant  tenant  and  his 
fraudulent  vendee  were  necessary  parties,  in  order  to  bring  the 
property  back  under  the  dominion  of  the  lessor's  privilege  again. 

The  provisions  of  the  Code  with  respect  to  the  privilege  for  nec- 
essary supplies  are  that  <<  debts  due  for  necessary  supplies  furnished 
to  any  farm  or  plantation  "  bear  a  privilege  upon  the  crops  *'  of  the 
year  and  the  proceeds  thereof;"  and  they  further  specially  provide 
that  such  privilege  *^  shall  not  be  divested  by  any  prior  mortgage, 
whether  conventional,  legal  or  judicial,  or  by  any  seizure  and  sale  of 
the  land  while  the  crop  is  on  it."     R.  C.  C.  3217,  Pars.  1  and  9. 

If  a  sale  of  the  crop  did  not  divest  the  property  of  pre-existing 
privilege,  that  provision  would  be  meaningless  altogether. 

And  there  is  no  distinction  in  principle  between  a  judicial  and  con- 
ventional sale. 

Sequestration  is  the  writ  provided  by  law  for  the  enforcement  of 
the  supply  lien.  0.  P.  275.  If  it  were  the  intention  of  the 
law -maker  that  it  could   be   exercised   against    crops  after  their 
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sale  and  actual  delivery  to  a  third  person,  why  is  it  that  nothing  is 
said  in  the  Oode  with  regard  to  the  notice  to  be  given  to  such 
purchaser  prior  to  seizure  f 

It  provides  that  the  creditor  must,  as  a  condition  precedent  to  the 
granting  of  an  order  for  the  issuance  of  the  writ,  execute  bond  ''in 
favor  of  the  defendant,"  with  good  security,  **  to  be  responsible  for 
sucb  damages  as  the  defendant  may  sustain,  in  case  the  sequestra- 
tion should  have  been  wrongfully  obtained."     0.  P.  276. 

It  further  provides  that  ''  a  defendant  against  whom  a  mandate  of 
sequestration  has  been  obtained  *  *  *  may  have  same  set 
aside  "  on  furnishing  bond  and  security  (G.  P.  279,  280),  but  there 
is  no  provision  of  the  Oode  requiring  any  citation  or  notice  to 
a  third  person  or  purchaser  of  movable  property  thus  affected. 

The  seizing  creditor  is  not  primarily  required  to  give  bond  in  his 
favor. 

These  provisions  of  the  Oode  necessarily  lead  to  one  of  two  con- 
clusions, (1)  that  the  privilege  of  the  supply  creditor  can  not  be  en- 
forced against  crops  after  they  have  oeen  sold  and  delivered  to 
a  third  person,  or  (2)  that  a  third  person  buying  crops  affected 
thereby  may  be  proceeded  against,  without  bond,  citation  or  notice 
of  any  kind,  and  without  affording  him  any  protection  whatever — 
notwithstanding  the  fact  that  notice,  bond  and  security  are  accorded 
the  fraudulent  debtor  who  has  thus  disposed  of  his  property  to  the 
prejudice  of  his  creditors. 

The  instant  case  is  an  illustration  of  the  harshness  of  such  a  rule; 
for  the  plaintiff  sent  his  writ  into  an  adjoiniug  parish  and  caused 
property  of  the  intervener  to  be  sequestered  by  the  sheriff  and 
taken  out  of  her  possession  in  plain  disregard  of  her  authentic  ti%le, 
and  toitJumt  any  citation  and  notice  of  seizure. 

There  is  no  case  in  which  such  proceeding  is  warranted,  except 
that  of  executory  process  in  the  foreclosure  of  a  duly  recorded  con- 
ventional mortgage,  containing  the  non- alienation  clause. 

Plaintiff's  privilege  was  not  recorded,  and  there  is  no  Isw  requir- 
ing the  registry  of  privileges  on  movable  property. 

We  have  been  cited  to  the  case  of  Bres  &  O'Brien  vs.  Go  wan  22  An. 
438,  as  sustaining  the  right  of  sequestration  of  a  crop  out  of  the 
possession  of  a  third  person.  That  Is  the  case  of  a  supply  creditor's 
sequestration  of  crops  being  met  by  the  demand  of  an  intervener, 
claiming  ownership  in  virtue  of  a  surrender  of  same  to  him  as  the 
assignee  of  the  claims  of  laborers  for  wages  due. 


756  SUPREME  COURT  OF  LOUISIANA. 

Hewitt  TS.  Williams. 

The  court  in  speaking  of  this  transaction  say : 

*'We  donbt  if  the  rights  of  the  plaintiff  could  be  thus  extin- 
guished ;  but  we  are  not  satisfied  that  there  was  any  claim  by  (the 
intervener)  on  the  defendant;-'  and  held,  that  in  the  absence  of 
proof  to  that  effect  '*  he  appears  in  the*case  as  a  party  interposed 
to  rescue  nine  bales  of  cotton,  for  the  benefit  of  defendant,  from  the 
just  grasp  of  the  plaintiff's  privilege." 

It  is  evident  that  the  opinion  in  that  case  proceeded  on  the  theory 
that  the  sale  was  a  fraudulent  simulation ;  and  having  found  that  to 
be  a  fact,  nothing  further  could  be  decided. 

The  case  of  Gory  vs.  Eddins,  18  An.  448,  is  also  cited  by  the  plain- 
tiff's counsel.     In  that  case  the  court  say: 

''Both  parties  were  aware  of  each  others'  privileges  upon  the  cot- 
ton raised  by  the  common  debtor,  Tiffee,  which  was  shipped  by  the 
defendant,  and  there  was  no  such  bonaflde  sale  of  that  lot,  to  either 
of  them,  as  to  defeat  the  privilege  of  either.  The  net  proceeds  of 
this  cotton  in  defendanVs  hands  *  *  *  must,  therefore,  be 
treated  as  subject  to  the  privileges  of  both." 

It  is  quite  evident  that  that  opinion  does  not  support  the  plaintiff's 
contention.  Quite  the  contrary ;  because  it  states  ''  a  negative 
pregnant  with  an  affirmative."  That  is  to  say,  if,  as  the  court 
declares,  ''there  was  no  such  bonaflde  sale  *  *  as  to  defeat  the 
privilege;"  do  they  not  at  the  same  time  affirm  that  the  privilege 
would  have  been  defeated  if  there  had  been  a  bonaflde  sale. 

But  plaintiff's  counsel  in  his  brief,  in  replv  to  intervenor's  appli- 
cation for  rehearing,  calls  attention  to  the  fact  that  she  acquired  the 
property  of  the  defendant  by  a  daiion  en  paiement;  and  charges  tha^ 
same  was  illegal  and  with  full  notice  of  his  privilege. 

It  is  true  that  the  plaintiff,  in  his  answer  to  the  intervention, 
charges  that  the  dation  was  unsupported  by  evidence,  gave  an  unjust 
preference  to  intervenor  over  other  creditors  of  her  husband,  and, 
if  maintained,  will  result  to  their  prejudice — he  being  insolvent. 

He  further  charges  that  it  was  unaccompanied  by  an  actual 
delivery. 

But  all  these  charges  were  met  and  answered  at  the  trial ;  and  her 
datum  was  affirmed  by  our  decree,  and  the  plaintiff  has  not  made 
any  complaint  of  our  judgment. 

Amongst  other  things  the  evidence  shows  that  the  dation  was 
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completed  by  an  actual  delivery  of  the  property — delivery  being  the 
essential  thing  in  effectnating  a  giving  in  payment.     R.  0.  0.  2666. 

There  is  nothing  in  the  facts  to  destroy  the  validity  or  the  bona 
fides  of  the  intervenor's  title. 

Let  ns  now  examine  other  provisions  of  the  Civil  Oode,  treating  of 
similar  privileges,  for  the  purpose  of  ascertaining  by  analogy  what 
effect  is  to  be  given  to  the  provisions  which  are  applicable  to  the 
privilege  for  sapplies. 

For  instance.  Article  8223  provides : 

**  If  the  depositary  abuses  his  trust  by  alienating  the  thing  con- 
fided to  his  care,  or  if  the  heirs  sell  it,  not  knowing  that  it  had  been 
given  in  deposit,  the  depositor  retains  his  privilege  on  theprice  which 
shall  be  due."     R.  C.  C  3223. 

That  article  affirms  the  validity  of  the  title  of  the  purchaser  and 
only  recognizes  the  depositor's  lien  upon  the  unpaid  price  of  the 
thing  sold. 

Article  3227  declares  that  the  vendor  of  movable  effects  has  a  privi- 
lege on  the  thing  sold  '*  if  the  property  still  remains  in  the  possession 
of  the  purchaser."     R.  0.  0.3227. 

That  article  contains  the  special  provision  that  ''any  person  who 
may  sell  agricultural  products  of  the  United  States  8hal\  be  entitled 
to  a  special  lien  and  privilege  thereon,  to  secure  the  payment  of  the 
purchase  money,  for  and  during  the  space  of  five  days  only,  after 
the  day  of  delivery ;  within  which  time  the  vendor  shall  be  entitled 
to  seize  the  same,  in  whatsoever  hands  or  place  they  may  be  found," 
etc. 

Article  3239  provides: 

*' Oreditors  having  privileges  on  ships  or  other  vessels  may  pur- 
sue the  vessel  in  the  possession  of  any  person  who  has  obtained  it 
by  virtue  of  a  sale,"  etc.     R.  O.  0.  3239. 

Article  3242  provides: 

*'  Where  a  sale  has  been  mafle,  the  vessel  being  in  port,  the  credi- 
tors of  the  vendor,  who  enjoy  the  privilege  for  some  cause  anterior 
to  the  act  of  sale,  may  demand  payment  and  enforce  their  rights 
over  the  ship  until  a  voyage  has  been  made  in  the  name  and  at  the 
risk  of  the  purchaser,  without  any  claim  interposed  by  them."  R. 
0.  0.  3242. 

Article  3246  provides  that— 

''The  captain  has  a  privilege  for  the  freight  during  fifteen  days 
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after  the  delivery  of  the  merchandiBe,  if  they  have  not  passed  into 
third  hands."     R.  0.  O.  3246. 

Article  3247  provides: 

'^  Every  consignee,  or  commission  merchant  or  factor,  shall  have 
a  privilege  preferred  to  any  attaching  creditor  on  the  goods  con- 
signed to  him  *  *  *  provided  the  privilege  established  by  this 
article  shall  not  have  preference  over  a  privilege  pre-existing  on 
the  goods  aforesaid  in  behalf  of  resident  creditors  of  this  State.'' 
R.  C.  C.  3247. 

Considering  these  various  different  precepts  of  the  Code  estab- 
lishing and  particularly  defining  various  privileges  on  different  mov- 
ables, without  providing  that  either  can  be  enforced  after  sale  of  the 
thing  affected  by  it,  it  seems  diflBcult  to  understand  why  the  supply 
privilege  should  be  paramount  to  them  all  without  any  precept  of 
law  to  justify  it. 

The  plaintiff's  reliance  in  argument — and  that  of  the  opinion  of  the 
court — seems  to  be  upon  our  opinion  in  Flower  &  King  vs.  Skipwitb, 
45  An.  8b5,  as  sustaining  plaintiff's  seizure  of  crops  the  intervener 
bad  purchased.     But  that  was  not  the  case  of  a  aale  but  of  a  pledge. 

The  court  say : 

^*  But  to  s^y  that  a  privilege  legally  existent  and  valid  as  to  all  the 
world  could  be  destroyed  or  impaired  by  a  subsequent  pledge,  shocks 
all  sense  of  justice,  and  would  open  the  door  for  fraud,  under  which 
every  merchant,  after  advancing  to  the  near  completion  of  the  crop, 
might  find  his  privilege  destroyed  by  the  recordation,  at  the  last 
moment,  of  a  pledge  to  some  third  person  for  futare  supplies." 

The  contest  in  that  case  was  one  of  relative  rank  of  privilege  on 
the  defendant's  crop  between  the  supply  creditor  and  a  pledgee 
under  the  Planters'  Act  of  1874. 

No  sale  of  the  crop  was  involved  at  all.  The  defendant,  Skipwith, 
was  owner  in  possession  of  the  crops.  They  were  sequestered  by 
plaintiffs  on  the  defendant's  plantatipn.  The  latter  had  not  in  any 
manner  attempted  to  dispose  of  same. 

It  is  therefore  with  perfect  confidence  affirmed  that  the  Skipwith 
case  does  not  decide  the  question  we  have  under  consideration. 

But  our  attention  has  been  attracted  to  the  following  cases  as  fully 
establishing  the  principle  that  is  insisted  upon  by  plaintiff,  viz.: 
Welsh  vs.  Barrow,  3  An.  133;  Succession  of  Johnson,  3  R.  216; 
Garcia  vs.  Qarcia,  7  An.  525. 
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In  the  first  case  tbe  question  was  in  reference  to  the  privilege  of 
the  overseer  for  his  wages  "  on  the  proceeds  of  the  crop  of  sugar  re- 
ceived by  the  defendant,  the  owner  of  the  plantation,  from  which 
the  crop  was  sold" — the  standing  crop  being  on  the  plantation  un- 
gathered  at  time  of  its  sale  to  the  defendant. 

In  that  case  the  defendant's  contention  was,  that  the  privilege  of 
the  overseer  was  extinguished  by  the  sale  of  the  land  with  the  crop 
ungathered  on  it  (R.  C.  C.  3277,  8244)  ;  and  of  this  contention  the 
court  say: 

«*By  Article  3184  (R.  C.  C.  3217)  the  salary  of  the  overseer  for  the 
last  year  is  privileged  on  the  product  of  the  last  crop,  thus  presuppos- 
ing that  the  planter  would  not  keep  his  crop,  but  sell  it;  and  the 
privilege  is  affixed  specially  on  the  proceeds.  Such  is  the  construc- 
tion given  to  it  by  this  court  in  the  cases  cited,"  etc.  Welch  vs. 
Shields,  6  R.  484;  Welch  vs.  Barrow,  9  R.  620. 

*'  And  in  the  Succession  of  Johnson,  8  R.  216,  the  court  held  that 
this  privilege  on  last  year's  crop  may  be  exercised  upon  the  pro- 
ceeds after  the  crop  has  been  sent  to  the  market  and  sold. 

"  If  the  proceeds  were  in  a  court  of  justice,  or  in  the  hands  of  the 
defendant's  factor,  the  plaintiff  would  have  his  privileges  over  other 
creditors,  and  we  do  not  understand  on  what  principle  he  can  be  de- 
prived of  it  when  the  proceeds  are  in  the  defendant's  pockets." 

It  is  worthy  of  notice  that  the  defendant  sold  the  crop  after  his 
purchase  of  the  plantation  and  the  growing  crop,  and  had  the  pro- 
ceeds in  his  possession. 

That  case  was  the  supplement  of  those  preceding  cases. 

In  the  first  the  plaintiff,  overseer,  brought  suit  agaiast  his  em- 
ployer. Shields,  and  his  vendee,  Barrow,  while  the  crop  in  kind  was 
in  the  latter's  possession,  causing  same  to  be  sequestered. 

In  the  lower  court  there  was  judgment  in  Barrow's  favor,  but  it 
was  reversed  in  this  court,  the  opinion  holding  '^  that  the  plaintiff 
did  not  lose  his  privilege  by  the  transfer  of  the  plantation  to  another 
person,  (and)  that  the  defendant,  Barrow,  purchased  the  crop  sub- 
ject to  the  right  previously  acquired  by  the  plaintiff."  Welch  vs. 
Shields  et  aL,  6  R.  484. 

At  the  date  that  decision  was  rendered  there  was  no  privilege  in 
favor  of  the  furnisher  of  supplies.  It  was  for  the  first  time  granted 
by  the  Legislature  in  1843.     Vide  Act  23  of  March,  1843. 

I^ince  that  decision  was  rendered  the  old  Art.  3184  was  so  amended 
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by  statute  as  to  make  it  conform  to  the  principle  announced  in  that 
decision,  to  the  effect  that  the  privileges  conferred  by  that  article 
should  ^'  not  be  divested  by  any  prior  mortgage,  whether  conven- 
tional, legal  or  judicial,  or  by  any  seizure  and  sale  of  the  land  with 
the  crop  on  it." 

That  amendment  was  carried  into  the  revision  of  the  Code  of  1870. 
Vide  R.  C.  C.  3217,  par.  2  of  No.  9. 

The  suit  of  Welch  vs.  Barrow  was  founded  on  the  forthcoming 
bond  defendant  gave  to  obtain  the  release  of  the  crops,  which  were 
sequestered  in  the  previous  suit;  and  this  court,  holding  the  same  to 
have  been  premature  for  want  of  compliance  with  conditions  prece  - 
dent,  reversed  and  remanded  it. 

The  litigation  terminated  with  Welch  vs.  Barrow,  8  An.  133,  first 
cited  supra. 

The  case  of  Johnson's  Succession,  8  R.  216,  presents  a  question  of 
the  rank  of  an  overseer's  claim  for  wages  on  the  proceeds  of  crops 
which  were  in  the  hands  of  the  legal  representative  of  the  deceased, 
and  which  were  marshaled  for  distribution  on  his  account. 

The  question  in  Garcia  vs.  Garcia,  7  An.  525,  was  of  the  rank  of 
an  overseer's  privilege,  as  compared  with  that  of  a  pledgee — ^the 
crop  being  on  the  premises  of  the  debtor. 

This  last  case  presents  the  same  question  as  that  occurring  in  the 
Skipwith  case  supra. 

It  will  be  observed  that  in  those  cases  the  overseer's  privilege 
was  treated  as  one  exceptionally  strong,  because  it  affected  not  only 
the  crops  J  but  their  proceeds  after  sale.  But  in  the  revision  of  the 
Code  all  privileges  were  alike  extended  to  '<  the  crops  of  the  year  and 
the  proceeds  thereof, ^^     R.  C.  C.  3217,  No.  1. 

But  taking  this  into  the  account,  what  is  the  result?  It  seems  to 
be  perfectly  evident  that  as  the  privilege  is  made  to  extend  to  and 
affect  alike  the  crops  while  in  the  debtor's  possession,  and  '*  thepro- 
ceeds  thereof*^  after  sale,  that  the  thing  subject  to  the  privilege  parses 
into  a  purchaser's  hand  free  from  its  grasp.  If  such  were  not  the 
case,  how  could  the  lien  be  transferred  from  the  crop  to  "  ^h6  pro- 
ceeds thereof?" 

Is  this  not  the  usual  and  universal  result  of  judicial  sales?  If  the 
sale  did  not  have  the  effect  of  divesting  the  thing  of  its  encum- 
brances and  of  transferring  them  <<  to  the  proceeds  thereof,"  who 
would  or  could  afford  to  buy  at  such  a  sale?     No  one. 
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The  inference  is  quite  clear  that  it  was  the  purpose  of  the  Legis- 
lature, in  adopting  this  revisory  legislation,  to  put  a  private  sale  of 
agricultural  products  upon  the  same  plane  as  judicial  sales,  by  trans- 
ferring the  privilege  of  the  creditor  '^to  the  products  thereof" 
after  sale ;  and  to  liberate  the  product,  so  that  it  could  pass  in  open 
market  without  auy  embarrassment. 

In  Phelps  vs.  Howell  Jacobs,  Intervener,  86  An.  87,  the  pledge  of. 
defendant,  under  the  planter's  act  of  1874,  was  held  paramount  to 
a  sale  of  cotton  in  transit  to  the  intervener — ^the  court  holding  <'that 
under  the  statute  the  delivery  of  the  bill  of  lading  to  the  carrier  for 
transmission  to  the  consignee  *  *  *  created  a  perfect  pledge  of 
the  same  in  favor  of  the  factor  and  consignee"  and  protected  the 
cargo  from  sale. 

To  the  same  effect  is  Florsheim  vs.  Howell,  38  An.  1184. 

The  court  further  say : 

''We  are  not  concerned  under  the  issue  presented  in  this  case 
''  with  the  question  of  ownership  of  the  cotton  under  the  sale  made 
by  Howell  to  Jacobs.  The  purchaser  of  property,  under  such  cir- 
cumstances, must  take  it  subject  to  the  incumbrances  existing  on  the 
same,"  etc. 

The  reason  is  plain,  and  it  is  because,  on  board  of  a  vessel  in 
transit,  the  cotton  was  not  susceptible  of  the  actual  delivery  which 
was  necessary  to  make  a  sale  of  movables  effectual. 

That  opinion  does  not  present  the  case  of  a  privilege  of  the  sup- 
ply creditor,  as  did  the  case  of  Flower  &  King  vs.  Shipwith,  45 
An.  895,  but  the  case  of  a  pledge  under  Sec.  2  of  Act  66  of  1874. 
-  The  French  law  and  jurisprudence  is  in  accord  with  this  principle. 
The  civil  law  has  ever  maintained  and  sanctioned  it  in  the  interest 
of  public  convenience  and  of  a  free  commerce. 

Domat,  in  his  Commentaries  on  the  Civil  Law,  states  the  rule  to 
be  that  the  ''pawn  upon  a  movable  thing  lasts  no  longer  than  whilst 
the  thing  is  in  the  custody  of  the  person  who  is  bound  *  *  * 
But  if  the  debtor  makes  it  to  pass  into  other  hands,  either  by  alien- 
ating or  pawning  it,  the  creditor  can  not  any  longer  lay  claim  to  it." 
Sec.  1655. 

"And  when  the  movable  thing  is  neither  in  the  custody  of  the 
creditor,  nor  of  the  debtor,  nor  of  any  other  in  his  name,  the  debtor 
having  alienated  it,  the  creditor  has  no  longer  any  right  to  it." 
Sec.  1656. 
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Troplong,  in  treating  of  this  question,  says  that  a  privilege  on 
movables  *<  gives  no  right  of  pursuit  to  the  creditor  against  it."  2 
Troplong's  Com.  on  Priv.  and  Hyp.,  Sec.  894;  1  Troplong's  Com.  on 
Priv.  and  Hyp.,  Sec.  101. 

But  the  correctness  of  this  rule  can  not  be  better  exhibited  than 
by  referring  to  the  one  applicable  to  privilegea  on  immovables — the 
Code  declaring  that  '*  the  creditor  who  has  a  privilege  on  immovables 
m&y  pursue  their  claims  on  them  into  whatever  hands  they  may  happen, 
to  pass,  to  be  paid  out  of  their  proceeds  according  to  their  rank^^^ 
etc.     R.  C.  C.  3399. 

This  kind  of  privilege  is  required  to  be  recorded;  the  relative 
rank  of  difTerent  privileges  being  fixed  by  the  order  in  which  same 
have  been  recorded.     R.  C.  C.  3273,  3274. 

Privileges  on  m^ovable  property  take  the  rank  which  is  established 
by  statute  (Act  89  of  1886),  and  they  require  no  registry;  and, 
therefrom,  the  further  inference  may  be  drawn  that  pursuit  of  the 
property,  after  sale,  was  not  contemplated  by  the  Legislature,  the 
purchaser  in  good  faith  acquiring  a  title  free  from  the  grasp  of  the 
creditor's  privilege. 

Thus  it  appears,  from  all  the  comparative  and  analogous  provisions 
of  the  codes,  as  well  as  from  our  jurisprudence,  that  privileges  on 
movables  are  extinguished  by  private  sale  of  the  thing  affected  by 
them.  If  this  were  not  so,  there  would  be  no  safety  in  dealing  in 
agricultural  products  of  this  State  at  home  or  abroad,  because  of 
there  being  no  secure  guaranty  of  title  to  the  purchaser  for  cash  paid 
in  market  overt.  If  a  contrary  principle  be  maintained,  what  mer- 
chant in  the  country  or  broker  in  the  city  of  New  Orleans  could  with 
safety  deal  in  them? 

For,  if  either  should  deal  in  them,  he  would  run  the  risk  of  having 
the  cotton,  sugar  or  rice  seized  in  his  hands  by  some  overseer  or 
supply  creditor,  as  the  property  of  the  intervener  was. 

Nothing  is  of  greater  importance  to  a  great  city  like  New  Orlean 
than  the  freedom  of  commerce,  and  any  restraint  upon  trade  strikes 
a  blow  at  her  prosperity. 

It  is  a  matter  of  general  notoriety,  as  well  as  of  public  concern, 
that  the  masses  of  our  people  are  in  debt,  and  that  the  agriculturist 
can  not  possibly  produce  a  crop  without  assistance  and  credit. 
And,  to  obtain  credit,  he  must  inspire  confidence  and  possess  the 
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means  of  securing  repayment  of  the  money  or  advaDces  that  have 
been  made  to  him. 

An  interesting  and  instructive  article  on  this  subject  recently  ap- 
peared in  the  Daily  Picayune,  from  which  I  take  the  liberty  of 
making  the  following  extract,  viz. : 

''In  any  system  of  business  which  is  largely  based  on  credit,  one 
of  the  most  necessary  ingredients  is  confidence. 

'*No  man  can  borrow  money,  or  secure  supplies  on  credit  at 
a  grocery,  unless  he  can  inspire  the  person  from  whom  the  credit  is 
asked  with  the  belief  that  the  loan  will  be  duly  met,  and  that  the 
supplies  will  be  paid  for  at  the  time  contracted. 

''  Credit,  it  will  be  seen,  is  the  very  foundation  of  business,  and  it 
is  to-day  impossible  to  oarry  on  the  business  of  the  world  without 
it.  The  wisdom  of  conducting  one's  private  household  expenses 
wholly  for  cash  is  a  good  thing  to  din  into  the  ears  c  f  people  who 
live  on  salaries,  and  get  their  money  at  frequent  and  regular  inter- 
vals; but,  all  the  same,  the  great  business  of  the  world  can  not  be 
done  for  cash.     Credit  is  an  element  absolutely  necessary  to  it. 

''  The  reason  for  this  will  be  plainly  seen  when  it  is  considered  that 
America  is  pre-eminently  an  agricultural  country,  and  the  greater 
part  of  its  wealth  begins  with  the  plow.  From  six  to  nine  months  of 
work  on  the  plantation  is  required  to  make  the  average  staple  crop, 
from  the  planting  of  the  seed  to  the  gathering  of  the  harvest. 
Until  the  harvest  is  gathered,  and  the  product  is  ready  for  market, 
the  agriculturist  can  not,  by  any  cash  transaction,  realize  a  dollar 
out  of  his  long  period  of  labor;  but  he  must  live,  he  must  support  his 
family  and  pay  all  the  expenses  of  making  a  crop,  without  the  hope 
of  realizing  a  dollar  until  his  stuff  is  placed  on  sale. 

''Necessarily,  the  agriculturist  must  have  credit  and  a  liberal 
allowance  of  it,  and  he  gets  it,  provided  somebody  who  can  help 
him  with  advances  of  money  or  supplies  has  a  proper  amount  of  con- 
fidence in  his  ability  and  willingness  to  pay. 

"The  man  who  is  mining  or  manufacturing  has  something  to  sell 
as  soon  as  he  begins  to  turn  out  products;  but  the  farmer  has  to 
wait  until  his  crop  shall  be  made  in  every  part,  from  seeJ- planting 
to  harvesting.  All  the  vast  products  of  wheat,  corn,  cotton,  sugar, 
tobacco,  rice  and  ether  staples  are  made  in  this  way  and  are  de- 
pendent on  credit. 

"  This  being  essentially  a  credit  country,  it  will  be  seen  what  an 
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enormous  business  is  based  on  confidence.  This  commercial  and  fi- 
nancial confidence  is  a  fabric  which  pervades  the  entire  business  of 
the  country,  from  that  of  the  humblest  individual  up  to  that  of  the 
nation  itself." 

That  credit  is  the  foundation  of  American  thrift  and  enterprise, 
every  one  must  admit.  And  con/ldence  is  the  basis  of  credit.  Upon 
this  subject  Mr.  J.  H.  Eckels,  comptroller  of  the  currency,  has  con- 
tributed to  The  Forum  for  March  an  invaluable  article,  in  which  a 
similar  lesson  fs  taught,  and  from  which  I  make  the  subjoined  ex- 
tract, viz. : 

''  The  present  conditions  of  the  business  w.orld  ought  not  to  exist. 
That  they  do  exist  is  evidence  that  either  in  our  methods  of  doing 
business,  in  ur  extravagance  of  expenditure  and  in  our  specula- 
tion, in  the  Government's  financial  system,  or  in  the  tone  which  has 
characterized  our  monetary  legislation  proposed  or  enacted,  there 
is  something  radically  wrong  and  harmful.  In  the  midst  of  great 
plenty  the  American  people  to-day  feel  poor.  With  no  tariff  agita- 
tion going  on,  and  the  manufacturer  in  possession  of  a  complete 
knowledge  of  the  basis  upon  which  he  must  operate,  industry  lan- 
guishes and  the  laborer  in  many  places  is  without  employment.  In 
every  financial  institution  there  is  an  abundance  of  money  or  the 
representative  of  money  seeking  investments,  and  yet  few  invest- 
ments are  made  or  desired.  Upon  the  one  side  credit  is  little 
flought,  and  upon  the  other  reluctantly  given.  A  stagnation  long 
continued  is  yet  upon  us  and  will  remafn  until  our  own  people  im- 
part activity  to  trade,  and  other  peoples  who  are  dealing  with  and 
extending  credit  to  us  feel  confidence  that  they  can  do  so  with  per- 
fect safety." 

It  is  of  the  greatest  importance  that  the  decisions  of  this  court 
should  protect  credit  and  inspire  confidence. 

Entertaining  this  view  of  the  law  and  public  policy,  I.  feel  con- 
strained to  dissent  from  the  views  and  opinions  of  the  majority. 

Dissenting  Opinion. 

Miller,  J.  I  am  inclined  to  think  the  privilege  for  plantation 
supplies  on  the  crops  conferred  by  Art.  3217  of  the  Code  does  not 
follow  the  property  on  which  it  rests  into  the  hands  of  a  bona  fide 
purchaser.  The  Code  itself,  in  my  view,  suggests  the  limitation  of 
the  privilege  as  a  general  rule  to  the  possession  of  the  debtor.     The 
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mortgage  follows  the  property  into  whatever  hand  the  property 
passes,  is  the  declaration  of  the  Code.  No  sach  expression  occurs 
in  connection  with  the  privilege.  In  the  theory  of  the  Code,  it  rests 
on  the  debtor's  property,  and  is  the  rale  of  distribution  among  his 
creditors,  while  the  property,  the  subject  of  the  privilege,  continues 
to  be  his  property.  One  of  the  commentators  puts  it:  '^Selon  le 
droit  commun,  le  privilege  sur  les  meubles  n'  est  efflcace  qu'  autant 
que  la  chose  sur  laquelle  il  existe  est  saisie  sur  le  d6biteur;  le 
creancier  privil6gi6  est  alors  pay6,  avant  tons  lea  antres,  sur  le  prix 
en  provenent.  Mais,  si  le  d^bitenr  ali^ne  la  chose,  le  cr6ancier  ne 
pent  pas  la  aui vre  entre  les  mains  du  tiers  acqu6reur :  car  les  meubles 
n'ont  par  de  suite  par  privilege."  3  Mourlon,  617;  Civil  Code,  Arts. 
3278,  3282,  3182,  3183.  The  theory  finds  additional  support  in  the 
statutory  enlargement  of  the  privilege  of  the  vendor  of  ag^^icultural 
products.  As  the  Code  stood  that  privilege  could  be  exerted  on  the 
price  if  the  property  still  remained  in  the  possession  of  the  pur- 
chaser. Code  of  1826,  Art.  3194.  It  was  by  statute  the  privilege  of 
the  unpaid  vendor  of  agricultural  products  sold  in  New  Orleans  was 
made  to  follow  the  property  for  five  days  into  the  hands  of  others 
holding  from  the  original  purchaser.  Act  1862,  p.  363;  see  Laughlin 
vs.  Ganahl,  11  Rob.  140;  Fetter  vs.  Field,  1  An.  80.  See  the  con- 
struction  of  the  factors'  pledge  law  No.  66  of  1874 ;  Florsheim  Bros. 
vs.  Howell,  33  An.  181;  Phelps  vs.  Howell,  36  An.  87. 

I  can  understand,  too,  that  whenever  the  title  of  a  purchaser  from 
the  debtor,  who  has  not  paid  his  vendor,  is  tainted  with  fraud,  such 
purchaser  can  not  hold  against  the  unpaid  vendor.  That  was  one 
phase  of  the  1st  Annual  case.  So  again  this  court  maintained  the 
privilege  of  the  lessor  against  the  purchaser  from  the  lessor,  both 
combining  in  a  fraudulent  removal  of  the  goods  from  the  leased 
premises.  Dennistoun  vs.  Malard,  2  An.  14.  But  without  legisla- 
tion manifesting  the  plain  purpose  to  make  the  privilege  against  a 
debtor  follow  the  property,  my  impression  is  a  bona  fide  sale  by  the 
debtors,  followed  by  delivery  to  the  purchaser,  defeats  the  privilege. 
To  determine  the  scope  of  this  privilege  given  by  Art.  3217  for 
plantation  supplies,  as  well  as  to  ascertain,  by  fuUer  examination 
and  discussion,  the  intervenor's  title  impugned  by  the  plaintiff  con- 
testing the  privilege,  I  think  the  rehearing  should  be  granted.  The 
questions  are  important  and  have  been  presented,  as  I  appreciate 
the  discussion,  only  on  the  application  for  the  rehearing. 
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No.  11,709. 
Mabgabbt  Gibbs  vs.  Executor  op  Estate  op  Robert  Jackson. 

Suit  for  a  partition  was  brought  against  the  exeoutor  of  an  estate. 

The  action  for  a  partition  of  Imnaovable  prope  ty  being  a  real  action,  the  heirs 
should  be  made  parties  defendant  to  the  suit.  As  the  partition  has  not  yet 
been  made,  compliance  with  Art.  123,  C.  P.,  and  Arts.  ia08  and  1822  Is  required. 

An  attorney  for  absent  heirs  can  not  st  «nd  in  Judgment  in  such  a  s  ait. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monracj  J. 


Benjamin  W.  Keman,  for  Plaintiff,   Appellant,   cites   C.  C,  Art. 
1135;  C.  P.  128;  42  An.  411;  44  An.  63;  0.  C,  Arts.  12,  13. 


Bernard  McCloskey  and  Charles  J.  Theard  for  Defendants,  and 
Arman  Pilie,  amicus  curim,  counsel  for  absent  heirs  of  Robert  Jack- 
son, Appellee,  cite  C.  C.  1329;  C.  P.  128,  1024;  7  An.  477;  30  An. 
177;  26  An.  606;  17  La.  348;  19  La.  36;  4  A.n.  56;  16  La.  157;  4  An. 
260;   15  An.  250;  44  An.  619:  46  An.  636. 


Submitted  March  29,  1895. 
Decided  April  8,  1895. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  There  is  no  dispute  regarding  the  facts.  The  suit  is 
for  a  partition  brought  by  the  heirs  of  Mrs.  Robert  Jackson  against 
the  heirs  of  Robert  Jackson.  Mrs.  Jackson  died  intestate;  a  short 
time  after  Mr.  Robert  Jackson,  her  husband,  died,  leaving  a  will. 

The  estate  of  Mrs.  Jackson,  consisting  of  one -half  interest  of  the 
property  acquired  by  her  and  her  husband  under  the  regime  of  the 
community,  was  inherited  by  her  nephews  and  nieces,  descendants 
of  her  three  brothers.  Robert  Jackson,  owner  of  one -half  of  the 
property,  consisting  largely  of  immovable  property,  disposed  of  his 
estate  by  making  a  few  particular  legacies  and  bequeathing  the  re- 
mainder to  his  lawful  heirs,  who  are  the  descendants  of  his  six 
brothers  and  sisters,  some  of  whom  have  not  presented  themselves. 
The  succession  of  Mrs.  Jackson  was  opened,  and  subsequently  che 
succession  of  Robert  Jackson.     His  testamentary  executor  qualified, 
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and  an  attorney  for  absent  heirs  was  appointed  and  an  inventory 
taken. 

Two  of  the  heirs  of  Mrs.  Jackson  interposed  the  exception  to  the 
suit  for  partition  of  the  want  of  proper  parties. 

This  exception  was  maintained,  and  plaintiff's  snit  was  dismissed. 

The  heirs  of  Mrs.  Jackson  are  properly  before  the  coart. 

The  estate  of  Robert  Jackson  is  represented  only  by  the  executor, 
and  it  is  urged  that  he  alone  can  not  represent  the  estate ;  that  his 
heirs  must  be  made  parties. 

In  two  cases,  Succession  of  Dumestre,  42  An.  411,  and  Sdiith  vs. 
Sinnott,  44  An.  53^  this  court  has  decided  that  an  executor  or  an  ad- 
ministrator has  authority  to  institute  snit  for  a  partition  without 
being  joined  by  the  heirs  of  the  estate  he  represents. 

In  the  last  case  cited  the  property  had  been  adjudicated  to  the 
highest  bidder,  and  he,  the  adjudicatee,  had  declined  to  take  title. 
The  proceeding  was  by  rule  to  compel  him  to  accept  the  title  ten- 
dered ;  the  defendants  having  urged  no  objection,  the  rule  was  made 
absolute. 

In  the  Dumestre  case,  slso,  the  question  was  raised  by  a  purchaser 
at  partition  sale,  and  it  was  held  that  the  administrator  had  the  au- 
thority to  sue  for  the  partition  of  the  property  owned  jointly  by  the 
succession  he  represented,  and  the  heirs  who  had  seizin  of  their  in- 
terest in  the  estate. 

Here  the  position  is  changed;  the  suit  is  not  brought  by  the  ex- 
ecutor or  administrator,  but  it  is  brought  against  the  executor  of  the 
husband's  estate  by  the  heirs  of  the  deceased  partner  in  community, 
owner  of  ('Ue-half  of  the  estate. 

We  are  not  inclined  to  extend  further  the  rule  laid  down  in  the 
cases  cited  supra.     The  owner  of  property  in  indi vision,  who  sues 
for  a  partition,  should  make  the  heirs,  in  interest,  parties  defend- 
ant, and  not  the  executor  of  their  estate  alone. 

The  suit  was  for  a  partition;  the  heirs  must  be  made  parties.  0. 
C.  1829. 

The  last  utterance  of  this  court  reaflQrmed  a  number  of  decisions, 
holding  that  in  a  partition  suit  the  heirs  or  their  representatives 
must  be  cited.     Union  National  Bank  vs.  Ohoppin  et  aZ.,  46  An.  636. 

The  plain  text  of  the  Civil  Code  compels  us  to  adhere  to  the  prin- 
ciple reannounced  in  that  case. 

One  of  the  grounds  of  argument  on  the  part  of  plaintiff  is  that  the 
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citation  of  the  heirs  may  cause  interminable  delays,  as  it  may  be 
that  some  of  the  heirs  can  not  be  found. 

Counsel  for  the  defendant  suggest,  in  order  to  avoid*  possible 
delay,  that  the  present  proceedings  would  become  legal  and  binding, 
if  the  attorney  for  the  absent  heirs  of  the  Robert  Jackson  estate 
were  made  party  to  the  siiit. 

The  heirs,  of^an  estate  undivided  have,  at  all  times,  the  right  to  a 
partition.  There  is  no  exception;  absentees  and  minors  alike  are 
subject  to  the  rule. 

We  do  not  think,  however,  that  this  right  can  be  exercised  con- 
tradictorily with  the  attorney  for  absent  heirs. 

We  are  decidedly  of  opinion  that  proceedings  in  suit  for  partition 
of  property  in  indivision,  as  in  this  case,  should  be  conducted 
against  the  curator  ad  hoc  appointed  to  represent  the  minors  or  the 
absentees,  and  not  against  the  attorney  of  absent  heirs,  not  vested 
with  authority  to  represent  heirs  in  a  partition. 

In  following  the  requirement  of  Art.  116  of  the  Code  of  Practice, 
it  does  not  occur  to  ns  that  there  is  occasion  for  extraordinary 
delays.  It  is  the  formality  prescribed,  and  should  be  followed. 
Hooke  vs.  Hooke,  6  La.  473;  Bienvenue  vs.  Factors  and  Traders  Ins. 
Co.,  33  An.  209;  Covas  vs.  Bertoulin,  44  An.  683. 

The  judgment  appealed  from  is,  therefore,  affirmed,  at  appellant's 
costs. 

Miller,  J.,  recused. 
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No.  11,504. 
Widow  Charles  Rouybr  et  als.  vs.  Charles  Carroll. 

Tho  only  test  of  the  paraphernallty  of  the  title  of  a  married  woman,  during  the 
existence  of  the  community,  is  to  be  found  in  proof  of  the  existence,  origin 
and  inyestment  of  her  paraphernal  funds  under  her  separate  administration 
and  control. 

The  Code  declares  that  when  paraphernal  property  is  administered  by  the  hus- 
band, the  fruits  thereof,  whether  natural,  civil,  or  the  result  of  labor,  belong 
to  the  community;  and  the  converse  of  that  proposition  is  true  when  it  Is  ad- 
ministered by  the  wife. 

The  husband's  failure  to  authorize  the  wife's  signature  to  an  act  of  sale  to  her  is  a 
relative  nullity  that  can  only  be  availed  of  in  a  direct  action  brought  by  the 
husband,  or  his  heirs;  and,  in  case  of  sales  at  public  auction,  it  is  prescribed 
by  the  lapse  of  five  years  from  the  time  the  act  is  passed.  And  such  unau- 
thorized contract  may  be  validated,  after  the  marriage  has  been  disolved,  by 
either  express  or  implied  ratification. 
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An  act  under  private  aigoature,  acknowledged,  or  legally  held  to  be  acknowl- 
edged, has,  between  those  who  have  subscribed  it  and  their  heirs  aud  assigns, 
the  same  credit  as  an  authentic  act. 

A  PPEA.L  from  the  Civil  District  Court  for  the  Pariah  of  Orleans. 
i\    King,  J. 


A.  L.  Tiasot  and  £7.  •/.  M^al  for  Plaiatiffs,  Appellees,  cite :  35  An. 
570;  42  An.  357;  C.  C,  Arts.  2388,  2402;  33  An.  160;  46  An.  833; 
4R.  205;  7M.  406;  37  An.  419;  38  An.  209;  27  An.  597;  39  An. 
1^50;  41  An.  937;  38  An.  836. 


Carroll  dt  Carroll  for  Defendant  and  Appellant : 

No  one  can  be  compelled  to  accept  title  to  property  which  was  pur- 
chased in  the  name  of  the  wife  during  the  marriage,  without  the 
husband's  sanction,  and  subsequently  soL]  by  her,  alleging  the 
husband  to  be  dead  and  the  property  to  be  her  separate  estate, 
unless  there  be  conclusive  proof,  both  of  the  death  and  of  the 
fact  that  the  property  was  really  separate  property. 

Conceding  the  husband  to  be  dead,  which  is  not  shown,  proof  that  the 
property  is  separate  property  can  not  be  made  in  proceedings 
to  compel  a  third  party  to  accept  title,  but  must  have  been  pre- 
viously made  contradictorily  with  the  heirs  of  the  husband.  3d 
An.  570. 

The  rights  of  husband,  if  living,  or  of  his  heirs,  if  he  be  dead,  are 
apparent  on  the  record,  and  there  is  no  pretence  of  any  decree 
against  them.  The  defendant  should  not  be  compelled  to  take 
title,  when  the  rights  of  others,  apparent  on  the  face  of  the 
title,  have  not  been  determined.     41  An.  481. 

Id  this  case  the  husband  has  never  dec  ared  the  property  to  be  sep  - 
arate,  but  even  if  he  had  so  declared,  his  statement  would  have 
no  effect  against  creditors  or  forced  heirs.  35  An.  570;  42  An. 
357.  If  the  husband  were  really  dead  as  pretended,  he  left  a 
forced  heir,  his  father,  as  well  as  a  brother  and  several  sisters. 

A  good  title  must  be  offered  prior  to  the  institution  of  the  act.  The 
vendor  can  not  eke  out  his  title  in  an  action  to  compel  another 
to  accept  that  title.     44  An.  1032. 

The  property  in  question  is,  on  the  face  of  the  papers,  community 
property.     C.  C.  2402;   29  An.  520;  39  An.  785;  35  An.  298. 
49 
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There  can  be  no  reckoning!:  between  the  spouses  inter  ae,  as  to  the 
quantum  of  labor  bestowed.     89  An.  411. 

The  produce  of  the  industry  of  the  wife  falls  into  community.  35 
An.  167. 

The  earnings  of  a  married  woman,  in  keeping  a  boarding  house  dur- 
ing the  community,  fall  into  the  community.     38  An.  595. 

The  earnings  of  a  wife's  needle  fall  into  the  community.  30  An.  171. 

Property  purchased  partly  with  community  funds  and  partly  with 
paraphernal  funds  of  the  wife,  in  the  name  of  the  wife,  falls  into 
community.     39  An.  377. 

Property  purchased  during  marriage  in  the  name  of  the  husband  or 
wife  is  community  property.     29  An.  520. 

It  is  incumbent  upon  the  wife  to  prove  the  paraphernality  of  the 
property.  Mere  recitals  in  an  act  to  that  effect  amount  to  no 
presumption  in  her  favor.     39  An.  377. 

The  purchaser  can  not  be  forced  to  accept  a  "  perilous"  title.  41 
An.  474;  Lyman  vs.  Stroudback,  47  An.  71. 

"  It  was  incumbent  on  plaintiff  under  the  law  to  tender  a  tide  free 
from  all  clouds  or  doubts,  and  his  purchaser  can  not  be  coerced 
to  accept  a  title  suggestive  of  future  litigation  on  the  face  of  the 
papers."     40  An.  847;  Lockhardt  vs.  Smith,  47  An.  121. 

*'  One  who  has  agreed  to  purchase  real  estate  can  not  be  forced  to 
accept  a.  title  which  is  not  unquestionably  good,  and  which  is 
suggestive  of  litigation,  the  less  so  where  parties  who  have 
rights  are  not  parties  to  the  suit,  and  would  not  be  concluded 
by  a  judgment  adverse  to  their  ostensible  or  contingent  rights. 
This  is  so  more  particularly  in  cases  in  which  minors  are  con- 
cerned."    41  An.  1100. 

The  purchaser  can  not  be  coerced  to  accept  a  title  which  is,  to  say 
the  least,  most  doubtful  and  clouded,  and  under  which  future 
litigation  would  be  imminent.  He  would  be  giving  his  money 
for  property  not  transferable  to  him  and  practically  buying  a 
lawsuit.     See  41  An.  1104,  and  cases  there  cited. 

The  court  erred  in  refusing  to  allow  defendant  to  introduce  instru- 
ments to  prove  rem  ipsam.     41  An.  1109. 

An  act  claimed  to  have  been  acknowledged  before  a  Louisiana  Com- 
missioner acquires  no  authenticity  unless  executed  in  the 
presence  of  two  witnesses.     39  An.  1050. 
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An  act  purporting  to  have  been  acknowledged  before  a  United 
States  Conenl  is  not  authentic  where  it  does  not  appear  that  t  he 
acknowledgment  was  made  in  the  presence  of  two  competent 
witnesses.     G.  C.  2234;  89  An.  1050. 

The  differences  between  the  present  case  and  Succession  of  Lewis 
are  numerous  and  marked. 


Argaed  and  submitted  January  15,  1895. 
Decided  February  25,  1895. 
Rehearing  refused  April  22,  1895. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  object  of  this  suit  is  to  compel  defendant  to 
accept  title  to  three  lots  of  ground  which,  with  their  improvements, 
situated  in  the  city  of  New  Orleans,  were  adjudicated  to  him  at  pub- 
lic auction,  in  May,  1898 — said  defendant  having  declined  to  accept 
title  on  the  ground  that  same  was  defective  and  insufficient. 

The  property  in  question  consists  of  three  lots  of  ground  desig- 
nated by  the  municipal  numbers  2,  3  and  4  on  Rampart  street,  and 
was  adjudicated  to  the  defendant  for  the  sum  and  price  of  nineteen 
thousand  dollars. 

The  answer  of  the  defendant  is  a  general  denial,  coupled  with  the 
following  special  defences,  viz : 

a.  As  to  lot  2,  it  is  averred  that  the  property  is  held  under  title 
from  Mrs.  Barbara  Feucht  Rocker,  alleged  widow  of  Henry  Rocker; 
that  she  purchased  same  during  the  lifetime  of  Henry  Rocker,  and 
that  there  is  no  evidence  of  his  death.  But  if  he  be  dead,  then  this 
lot,  having  been  bought  during  the  marriage  between  Henry  Rocker 
and  wife,  is  part  of  the  property  held  in  community  between  them, 
and  one  undivided  one  half  interest  therein  belongs  to  his  heirs; 
and  on  account  of  which  title  being  in  them,  the  alleged  title  made 
by  Mrs.  Rocker  is  fatally  defective. 

b.  As  to  lot  No.  3,  it  is  averred  that  title  comes  through  an  alleged 
sale  made  under  a  power  of  attorney  annexed  to  an  act  passed 
before  J.  F.  Meunier,  notary  public,  in  June  1885,  and  there  is  no 
proof  that  the  owner  of  the  property  signed  and  executed  the  pro- 
curation; and  that  on  this  account  the  title  tendered  is  defective 
and  not  such  as  the  law  requires. 
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c.  As  to  lot  No.  4,  it  is  averred  ttiat  tlie  title  comes  through  an 
alleged  sale  made  under  a  power  of  attorney  annexed  to  an  act 
passed  before  W.  J.  Oastell,  notary  pablic,  in  January,  1877;  that 
there  is  no  proof  that  the  owner  of  the  property  signed  and  executed 
the  procuration,  and  that,  on  this  account,  the  title  tendered  is  de- 
fective and  not  such  as  the  law  requires. 

During  the  trial  the  defendant  also  filed  a  plea  of  no  cause  of  ac 
tion. 

Judgment  was  rendered  in  favor  of  plaintifiFs  and  the  defendant 
has  appealed. 

It  sufficiently  appears  from  the  record  that  plaintiffs  acquired  title 
to  the  aforesaid  property  by  inheritance  and  by  sundry  transfers 
from  the  widow  of  Bertrand  Saloy,  deceased.  That  Bertrand  Saloy 
purchased  from  Barbara  Feucht  Rocker,  who  styles  herself  widow  of 
her  deceased  husband,  in  an  act  passed  March  2,  1886.  In  this  act 
it  is  declared  that  the  vendor,  Barbara  Feucht  Rocker,  acquired  the 
property  during  the  lifetime  of  her  husband,  from  George  R.  Foster, 
by  act  dated  April  29,  1876. 

It  is  into  the  circumstances  and  history  of  this  title  we  must  look 
in  order  to  determine  the  paraphernality  of  Mrs.  Barbara  Feucht 
Rocker's  investment. 

The  general  tenor  of  the  evidence  is  that  Barbrand  Saloy  first 
purchased  lots  Nos.  8  and  4,  and  had  commenced  to  erect  buildings 
thereon,  when,  after  considerable  negotiation,  he  consummated  the 
purchase  of  lob  No.  2.  Some  days  later  he  caused  the  title  to  this 
last  lot  to  be  examined,  retaining  in  his  hands  a  portion  of  the  price 
until  Mrs.  Rocker  placed  the  matter  in  the  hands  of  a  lawyer  for  an 
examination  of  title. 

It  appears  that  in  February  of  1886,  prior  to  the  execution  of  the 
deed  from  Mrs.  Jlocker  to  Saloy,  on  March  2,  she  presented  a  peti- 
tion to  court  in  a  judicial  proceeding  entitled  '*  la  re  Barbara 
Feucht,  praying  to  take  testimony,"  etc  ,  in  which,  amongst  other 
things,  she  alleged,  substantially,  that  her  husband,  Henry  Rocker, 
died  in  1882.  That  the  lot  in  question,  though  bought  during  the 
marriage,  was  her  own  separate  property,  having  been  purchased 
with  her  paraphernal  funds.  That  having  been  purchased  with  her 
paraphernal  funds,  she  feared  that  the  heirs  of  her  deceased  hus- 
band might  thereafter  bring  suit  against  her,  or  her  heirs,  claiming 
it  to  be  community  property.     That  she  desired  to  take  the  testi- 
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mony  of  herself  and  others,  to  be  need  as  evidence  in  such  suits  as 
they  might  thereafter  bring  against  her  in  this  'regard,  should  said 
witneaaes  be  dead  or  absent  at  the  time.  The  presumptive  heirs  were 
cited. 

On  this  petition  and  order  of  court,  the  testimony  of  witnesses 
was  taken  in  pursuance  thereof,  and  on  the  faith  of  such  order  and 
the  testimony  thus  taken  Mr.  Saloy  accepted  title  from  Mrs. 
Rocker  without  obtaining  any  formal  decree  compelling  him  to  ac- 
cept the  same. 

It  appears  from  the  record,  that  Heory  Rocker  and  Barbara  Feucht 
were  married  on  the  6th  of  February,  1868,  aad  that  their  marriage 
was  a  most  unhappy  one.  That,  on  the  6th  of  May,  1868,  the  wife 
instituted  suit  for  separation  from  bed  and  board  and  divorce;  and, 
as  a  conservative  measure,  she  prayed  for  and  obtained  an  injunc- 
tion restraining  defendant  pendente  lite  from  interfering  with  her 
separate  property. 

The  averment  of  her  petition  in  this  regard  is,  *<  that  at  the  time  of 
her  marriage,  and  before,  (she)  was  a  public  merchant  keeping  a  groc- 
ery store  at  the  corner  of  Perdido  and  Circus  streets ;  and  said  grocery 
store  and  contents  being  petitioner's  separate  paraphernal  property, 
she  continued  to  carry  on  the  business,  and  kept  it  separate  and  dis- 
tinct in  her  own  name,  after  marriage;  but  her  said  husband  has 
constantly  attempted  to  interfere  with  (her)  separate  administration 
of  her  said  property  and  business,  notwithstanding  her  objection 
thereto. 

'*  That  petitioner  lives  in  the  house  No.  223  Customhouse  street, 
which  is  her  separate  property,  with  all  the  movables  therein,  and 
where  she  is  entitled  to  remain  separate  from  her  husband." 

The  injunction  prohibited  her  husband  from  entering  either  of  the 
aforesaid  premises. 

The  husband  defended  the  suit  and  filed  an  elaborate  answer,  and, 
among  other  things,  he  prayed  for  the  dissolution  of  the  injunction 
with  damages. 

He  denied  the  separate  ownership  of  the  properties  described 
because  he  had,  out  of  his  own  separate  moneys,  expended  one 
thousand  dollars  in  repairs  on  the  house  No.  223  Customhouse  street; 
and  that  during  their  marriage  same  had  increased  in  value  to  the 
extent  of  two  thousand  dollars,  to  one -half  of  which  he  was  entitled. 
He  also  claimed  two -thirds  interest  in  the  grocery  store,  valued  at 
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ODO  thoasand  eight  hundred  dollars,  and  one  thoasand  dollarB  paid 
for  furniture. 

On  the  trial,  all  of  these  extravagant  pretensions  were  abandoned 
by  the  defendant  and  judgment  was  pronounced  in  plaintiff's  favor, 
decreeing  that  she  be  '<  maintained  in  the  separate  and  ezclasive 
ownership,  possession  and  administration  of  the  property  described 
in  her  petition." 

Considering  that  the  marriage  was  solemnized  on  the  6th  of  Feb- 
ruary, and  that  that  suit  was  filed  on  the  6th  of  May  following, 
only  three  months  intervening  between  marriage  and  suit  for  divorce, 
there  can  be  no  doubt  of  the  property  having  been  the  separate 
paraphernal  property  of  the  wife,  under  her  own  administration  and 
control. 

Eight  years  aubaequently,  Barbara  Feucht,  personally  purchased  lot 
No.  2,  that  is  to  say  on  the  29th  of  April,  1876,  as  it  is  alleged,  with 
her  own  separate  means,  under  her  administration  and  control, 
which  were  the  fruits  of  her  separate  property  and  the  result  of  her 
own  labor,  in  its  management  and  administration. 

It  seems  to  be  satisfactorily  shown  that  Henry  Rocker  was  living 
at  the  time  his  wife  purchased  lot  No.  2,  but  that  he  died  in  1882, 
prior  to  her  conveyance  to  Saloy  in  1886. 

The  sale  from  Qeorge  R.  Foster  to  Barbara  Feucht,  of  date  April  26, 
1876,  was  made  at  public  auction,  by  0.  E.  Girardy,  auctioneer,  for  the 
price  of  three  thousand  six  hundred  dollars ;  the  act  declaring  that 
the  property  was  adjudicated  ^*  unto  Mrs.  Barbara  Feucht,  residing 
in  this  city,  present,  purchasing  and  acknowledging  due  delivery  and 
possession  thereof." 

During  the  progress  of  the  trial  of  this  suit,  plaintiff's  coansel 
offered  in  rebuttal  the  record  entitled  ^^  Barbara  Feucht  praying  to 
take  testimony  in  perpetuum  memoriumj^^  No.  16,805  of  the  docket 
of  the  court,  with  this  statement,  viz. : 

<'I  desire  to  state  that  there  are  some  witnesses  whose  testimony 
was  given  in  this  matter  who  are  not  dead;  and  we  have  brought 
them  here,  and  tendered  them,  to  have  them  examined  in  compli- 
ance with  the  Code  of  Practice.  I  therefore  offer  the  whole  record, 
including  the  testimony,  for  what  it  is  worth."  Code  of  Practice, 
440. 

The  introduction  of  this  record  in  evidence  was  objected  to  as 
being  res  inter  alios  acta;  and  that,  in  no  event,  can  same  be  ad- 
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mitted  in  evidence  as  to  paraphemality  of  the  property  '<  until  after 
it  shall  have  been  established  as  such  paraphernal  property  contra - 
dictorUy  with  the  forced  heirs  and  creditors  of  Henry  Rocker,  if  he 
be  dead." 

The  coart  held  that  the  objection  was  one  going  to  the  effect,  and 
not  to  the  admissibility  of  the  evidence,  overruled  the  objection  and 
admitted  the  testimony. 

We  can  see  no  objection  to  the  ruling.  The  proceeding  was  judi- 
cial. The  witnesses  had  been  therein  sworn,  and  their  testimony 
had  been  reduced  to  writing,  for  the  purpose  of  perpetuating  it. 
The  presumptive  absent  heirs  of  Henry  Rocker  were  therein  repre- 
sented by  a  curator  ad  hoc.  Some  of  those  witnesses  have  since 
died.  The  question  there  related  to  a  possible  contest  between  these 
presumptive  heirs  of  Henry  Rocker  and  Barbara  Feucht,  his  surviv- 
ing widow,  as  to  the  paraphernal  character  of  the  latter's  title  to  lot 
No.  2 ;  and,  championing  their  cause,  the  defendant  has  raised  that 
question  in  thi^  case.  Therefore,  the  case  stands  in  lieu  of  the  liti- 
gation that  was  then  anticipated. 

The  general  rule,  of  ancient  origin,  is  that  in  case  a  witness  has 
died  or  '^departed  the  realm"  since  his  testimony  was  taken  in 
some  prior  judicial  proceeding,  it  may  be  introduced  in  evidence  in 
a  subsequent  proceeding  between  the  same  parties. 

*' Testimony  of  a  witness  in  a  previous  suit  between  the  same 
parties  for  the  same  cause  of  action,  where  there  has  been  an  oppor- 
tunity for  cross-examination,  may  be  used   by  either  party  if  the 
witness  be  dead,  or  absent,  or  for  other  cause  can  not  be  produced. 
Hennen  vs.    Monro,   4  N.    S.   449;    Miller  vs.  Russell,  7  N.  S.  267 
Noble  vs.  Martin,  7  N.  S.  283;    Williams   vs.    Bethany,    1   La.   320 
Lopez  Heirs  vs.  Berghel,  16  La.  43;    Conway  vs.  Erwin,  1  An.  391 
1  Hennen's  Digest,  p.  606,  XI,  2. 

«  Complete  mutuality  or  identity  of  all  the  parties  is  not  necessary 
to  admit  testimony  in  a  former  suit.  It  generally  suffices  if  the 
issue  be  the  same,  and  the  party  against  whom  it  is  offered  had  full 
power  of  cross -examination."  Clossman  vs.  Barbancey,  7  Robin- 
son, 438;  Union  Bank  vs.  Jones,  4  An.  221;  Taylor  vs.  Paterson,  9 
An.  261 ;  Code  of  Practice,  440. 

From  the  proffered  record  it  appears  that  the  curator  ad  hoc  was 
duly  served  with  notice  of  the  time  and  place  of  the  taking  of  this 
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evidence,  and  that  he  appeared  at  the  time  and  place  indicated  and 
cross-examined  the  witnesses. 

All  the  requisites  of  the  law  seem  to  have  been  fulfilled. 

No  importance,  however,  attaches  to  this  record,  except  that 
which  attaches  to  any  deposition.  That  was  an  exceptional  mode  of 
taking  the  testimony  of  witnesses,  as  a  means  of  preserving  and 
perpetuating  it.     Code  of  Practice,  440. 

In  this  case  Barbara  Feucht  was  interrogated  as  a  witness  for 
plaintiff,  and,  in  the  course  of  her  examination,  circumstantially  re- 
lated her  circumstances  during  a  series  of  years  anterior  to  her  ac- 
quisition of  the  lot  2  from  Foster.  She  enumerated  the  different 
pieces  of  real  estate  in  the  city  of  New  Orleans  she  had  from  time 
to  time  acquired  in  her  own  right  and  with  her  own  paraphernal 
means  under  her  administration  and  control,  producing  and  filing 
her  titles  in  evidence.  She  particularly  instances  the  two-story 
house  No.  223  Customhouse  street.  She  furnishes  estimates  of  her 
revenues  from  her  different  properties  and  says  that  this  Custom- 
house street  property  customarily  rented  for  one  hundred  dollars 
per  month. during  a  series  of  years. 

Being  interrogated  with  reference  to  the  purchase  of  lot  No.  2 
the  following  occurred,  viz. : 

**  Q.  What  did  you  pay  for  this  property,  madam? 

**  A.  Well,  now,  I  don't  know;  it  is  twenty-six  or  thirty-six  hun- 
dred dollars. 

'*  Q.  The  title  says  thirty -six  hundred  dollars? 

*'  A.  Yes,  sir;  the  title  shows  that.     Yes,  sir;  that  is  right. 

**  Q.  With  what  money  did  you  pay  for  that? 

**  A.  With  money  that  I  saved  from  other  pieces  of  property,  and 
my  own  industries." 

To  the  cross-examination  of  defendant's  counsel,  she  says  the 
source  from  which  she  derived  the  means  with  which  to  make  the 
purchase  was  *'  from  saving  rents,  and  also  from  pieces  of  property 
and  my  own  work — my  own  industries. 

**  Q.  From  the  revenues  of  your  real  estate? 

*«  A.  Yes,  sir." 

This  witness  was  very  carefully  and  critically  cross-examined,  and 
questioned  as  to  all  her  different  sources  of  revenue — rents,  as  well 
as  of  her  industries,  without  obtaining  any  different  result,  practi- 
cally.    And  there  is  no  contrary  statement  in  the  record. 
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Henry  Rocker  seems  to  have  wholly  disappeared  after  the  institu- 
tion of  the  second  divorce  suit  against  him  in  1869,  and  it  is  satis- 
factorily shown  by  the  testimony  that  he  died  in  St.  Louis,  Mo.,  in 
1882.  Indeed,  the  defendant's  answer,  while  alleging  that  he  was 
not  dead  at  the  time  of  the  sale  to  Saloy  in  March,  1886,  admits 
*^  that  he  has  lately  been  informed,  and  avers  upon  belief,  that 
Henry  Rocker  has  lately  departed  this  life,"  etc. 

Certainly  he  has  not  lived  with  Barbara  Feucht  as  her  husband 
since  the  last  suit  was  filed,  and  that  he  had  neither  administration 
of  nor  control  over  any  of  her  properties  or  revenues,  all  of  which 
belong  to  her  separate  estate,  and  were  free  from  his  dominion  alto  - 
gether. 

Bachino  vs.  Coste,  35  An.  570,  was,  like  this,  a  suit  to  compel  de- 
fendant to  accept  title  derived  through  a  title  to  a  married  woman, 
the  recitals  of  which  disclosed  the  origin  of  the  funds  with  which  the 
acquisition  was  made.  But  on  the  trial  no  evidence  was  offered  to 
show  the  truth  ofi  those  recitals. 

The  court  say : 

**  Where  property  has  that  character" — that  is  the  character  of 
community  property — ^'  the  burden  rests  on  the  wife  or  husband 
who  claims  it  as  separate  estate,  to  establish  ownership  by  positive 
evidence  dehors  the  recitals  of  the  act,  which  alone  prove  little  or 
nothing.  This  is  done  by  proving  not  only  the  existence,  the 
origin  of  the  funds,  provenance  des  derniers^  but  also  the  actual  in- 
vestment of  the  same.  This  is  required  whether  claim  be  raibed  as 
against  creditors,  heirs  or  any  one  else.  Banks  vs.  Trudeau,  2  N.  S. 
39;  Gonor  vs.  Her  Husband,  11  Robinson,  528;  Bass  vs.  Larche,  7 
An.  104;  Succession  of  Pinard  vs.  Holsen,  30  An.  169;  Sentmenat 
vs.  Soul6,  33  An.  612." 

Then  the  court,  in  the  concluding  part  of  the  opinion,  announced, 
in  other  words,  the  same  proposition,  thus : 

^'  Where,  however,  she  has  invested  funds  truly  paraphernal, 
during  marriage,  in  a  piece  of  real  estate,  and  she  offers  to  sell  it 
and  her  offer  is  accepted,  it  would  be  impossible  for  her  to  prove  her 
title  on  the  face  of  the  act.  She  would  be  necessarily  driven  to 
extraneous  proof,  written  or  oral,  or  both,  as  the  case  may  be,  but 
the  purchaser  who  has  agreed  to  buy  must  submit  to  that  sort  of  evi- 
dence." 

The  converse  of  the  Bachino  case  is  stated  in  Duruty  vs.  Mus- 
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8&cchia,  42  An.  857,  a  married  woman  having  made  sale  of  a  piece 
of  property  of  which  she  claimed  the  paraphernal  ownership,  the 
title  to  which  was  declined.  The  court  say:  ''It  is  not  disputed 
that  the  proof  administered  by  Mrs.  Dumty  clearly  and  conclusively 
established  every  fact  essential  to  maintain  the  paraphernality  of 
her  title  and  her  full  right  to  sell,"  etc.  And  the  defendant  was 
compelled  to  accept  the  title  tendered  to  him. 

The  proof  in  this  case  fulfils  all  of  the  requisites  of  those  cases. 

The  foregoing  cases  are  cited  on  both  sides,  and  the  defendant 
also  cites  Succession  of  Ooste,  43  An.  146,  which  announces  nothing 
to  the  contrary. 

Counsel  for  defendant  refers  us  to  the  following  evidence  as  fur- 
nishing conclusive  proof  of  the  property  being  community,  viz. : 

*»By  Mr.  Meral: 

^'Q.  I  see  by  the  deed  of  sale  to  you,  Mrs.  Rocker,  the  sale  from 
Foster  to  you,  that  you  paid  for  the  property  known  as  the  Saloy 
property  three  thousand  six  hundred  dollars?  * 

**  A.  Yes,  sir. 

'*  Q.  You  paid  one  thousand  two  hundred  dollars  cash? 

"  A.  Yes,  sir. 

'^  Q.  And  for  the  balance  you  gave  two  notes  for  one  thousand  two 
hundred  dollars  each,  payable  in  one  and  two  years  after  date? 

"A.  Yes,  sir. 

''  Q.'Who  paid  those  notes? 

"A.  Myself,  sir. 

*'Q.  From  what  source  did  you  pay  them? 

''A.  From  saving  rents  and  also  from  pieces  of  property  and  my 
own  work,  my  own  industries. 

*'  Q.  From  the  revenues  of  your  real  estate? 

**A.  Yes,  sir.»» 

This  is  the  same  testimony  that  we  have  quoted  above.     It  is  of  no 
consequence  that  Mrs.  Rocker  purchased  the  property  partly  upon 
, .  terms  of  credit,  as  she  evidently  possessed  sufficient  means  to  dis- 
charge the  deferred  instalments,  and  in  fact  did  pay  them  when  they 
matured. 

In  respect  to  the  portion  of  the  money  she  derived  from  her  '*  own 
work"  and  her  '<  own  industries,"  the  defendant's  counsel's  conten- 
tion is  that  it  was  an  asset  of  the  community  and  consecrated  the 
acquisition  to  the  community.     But  the  Code  declares: 
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'^  When  the  paraphernal  property  is  administered  by  the  hasband, 
or  by  him  and  the  wife  indifferently,  the  fruits  of  this  property, 
whether  natural ^  dvily  or  the  result  of  lalxyr,  belong  to  the  conjugal 
partnership,  if  there  exists  a  community, ^^     Revised  Oivil  Oode,  2386. 

The.  converse  at  that  proposition  is  equally  true,  when  the  para- 
phernal property  is  administered  by  the  wife. 

The  proof  shows  clearly  that  all  the  property  Mrs.  Rocker  pos- 
sessed, antecedent  to  her  acqaisition  of  lot  No.  2,  was  separate  prop- 
erty which  she  owned  at  and  before  marriage. 

It  is  of  no  conseqaence  that  she  leased  her  ho  jses  by  the  month 
or  year,  or  that  she  sometimes  leased  rooms,  as  she  owned  both  the 
houses  and  the  furniture. 

Our  attention  is  attracted  to  the  fact  that  the  deed  from  Mrs. 
Rocker  to  Saloy  was  not  authorized  by  her  husband,  but  it  was  ex- 
ecuted in  1886,  after  his  death.  Similar  objection  is  made  to  the 
deed  she  obtained  from  Foster  in  1876 :  but  that  deed  was  made 
nearly  twenty  years  ago,  and  it  has  passed  unchallenged  since.  If 
the  failure  of  the  husband  to  authorize  that  act  is  a  badge  of  nullity 
at  all,  it  is  a  relative  nullity  that  must  be  revoked  by  suit,  and  such 
a  suit  can  only  be  brought  by  the  husband  or  his  heirs.  Revised 
Oivil  Code,  134. 

Surely  neither  the  husband  nor  his  heirs  would  have  any  Interest 
In  asserting  the  nullity  of  tlie  title,  and  thus  deprive  themselves  of 
at  least  their  community  half  of  it.  Besides,  fruch  an  action  has  ' 
long  since  prescribed ;  for  the  Code  provides  that  "  aW  formalities 
connected  or  growing  out  of  any  public  sale,  made  by  any  person 
authorized  at  public  auction,  shall  be  prescribed  by  any  one  claiming 
under  such  sale,  after  the  lapse  of  five  years  from  the  time  of  mak- 
ing it,  whether  against  minors,  married  women  or  interdicted  per- 
sons."    Revised  Civil  Code,  3543. 

The  Code  also  provides  that  '*  the  unauthorized  contracts  made  by 
married  women,  like  the  acts  of  minors,  may  be  made  valid  after 
the  marriage  is  dissolved,  either  by  express  or  implied  ratifloation.^* 
Revised  Civil  Code,  1786. 

As  to  what  are  <<  public  sales  "  see  Revised  Civil  Code,  2261  et  seq.^^^ 

In  respect  to  lot  No.  2,  we  are  ot  opinion  the  judgment  of  the^^^^ 
court  a  qua  is  correct. 

As  to  lot  No.  3,  the  proof  furnished  by  the  record  shows  that  Mrs. 
Saloy  purchased  from  the  Widow  H.  Hopkins  and  others,  on  the  8th 
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of  June,  1885;  and  that  among  the  alleged  vendors  was  Mrs,  Cora 
M.  Hopkins,  widow  of  Charles  H.  Pandorf,  who  was  declared  to  be 
represented  by  Qeorge  W.  Hopkins,  under  an  alleged  power  of  attor- 
ney annexed  to  the  act,  which  is  an  act  under  private  signature, 
without  proof  of  the  signatures  thereto. 

But  the  act  of  sale  in  question  is  authenticin  form,  and  it  contains 
this  recital,  viz. : 

*<  Qeorge  W.  Hopkins,  herein  acting  in  his  own  name  as  the  duly 
constituted  agent  and  attorney  in  fact  of  Mrs.  Marie  Cora  Hopkins, 
widow  of  the  late  Charles  H.  Pandorf,  a  resident  of  the  city  of 
Bremen,  Qermany,  by  virtue  of  a  power  of  attorney  under  private 
signature,  executed  on  the  29th  of  October,  1883,  duly  acknowledged 
before  John  M.  Wilson,  United  States  Consul  at  Bremen,  Germany t 
and  hereto  annexed  for  reference,"  etc. 

That  declaration  constitutes  an  adequate  authentication;  for  in 
Succession  of  Lehmann,  41  An.  988,  we  held  ihat  an  act  of  procura- 
tion under  private  signature  becomes  authenticated  when  annexed 
to  an  authentic  act  and  therein  particularly  described. 

In  Snow  vs.  Trotter,  3  An..  268,  a  case  is  presented  of  a  defendant 
resisting  an  executory  proceeding  on  the  ground  that  ^^the  power  of 
attorney  under  which  the  plaintiff's  agent  acted  was  (not)  in 
authentic  form,"  and  the  court  say: 

'<  In  the  act  of  mortgage  on  which  the  order  of  seizure  and  sale 
was  granted,  the  defendants  had  recognized  the  agent's  capacity ; 
and  the  mandate  under  which  he  acted  is  specially  recited." 

These  decisions  are  the  legitimate  outcome  of  the  provisions  of 
our  Code,  for  they  declare : 

''  An  act  under  private  signature,  acknowledged  by  the  party 
against  whom  it  is  adduced,  or  legally  held  to  be  acknowledged,  has, 
between  those  who  have  subscribed  it,  and  their  heirs  and  assigns, 
the  same  credit  as  an  authentic  act."     Revised  Civil  Code,  2242. 

In  Blach  vs.  Young,  28  An.  272,  it  was  held  that  <'  the  acceptance 
of  a  contract  need  not  be  expressed  in  it,  nor  is  it  indispensable  that 
the  act  be  signed  by  the  party  in  whose  favor  it  is  made." 

As  to  lot  No.  4,  the  proof  furnished  by  the  record  shows  that  Mrs. 
Saloy  acquired  title  from  Widow  A.  M.  Buchanan  and  others,  under 
an  act  dated  September  17,  1885;  and  that  amongst  the  vendors 
named  in  the  act  was  Philip  Buchanan,  who  owned  part  interest  in 
the  lot,  by  purchase  from  Mrs.  Anna  E.  Jones,  under  an  act  dated 
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Janaary  26,  1877 — she  being  therein  represented  by  Joseph  Magioni, 
as  agent,  onder  an  alleged  power  of  attorney  bearing  date  December 
16,  1876,  and  annexed  to  the  act  of  sale. 

The  aforesaid  act  of  sale  was  authentic  in  form,  and  it  sets  out  a 
description  of  the  act  of  procuration  similar  in  all  respects  to  that 
in  the  deed  to  lot  No.  3 — hence  same  is,  for  like  reasons,  a  sufficient 
authentication. 

There  are  several  rulings  of  the  District  Judge  to  which  our  atten- 
tion has  been  attracted,  upon  which  counsel  for  the  defendant  have 
requested  an  expression  of  an  opinion  by  this  court.  But  we  find  it 
unnecessary  to  do  so,  in  view  of  the  fact  that  our  investigation  of 
the  cause  has  satisfied  our  minds  that  the  title  tendered  tha  defend- 
ant is  good  and  sufficient.  For  the  same  reason  we  find  it  unnecessary 
tc  take  notice  of  an  agreement  that  is  appended  to  the  transcript. 

Judgment  affirmed. 


No.   11,673. 

Standard  Cotton  Seed  Oil  Company   vs.    Excelsior   Repining 

Company. 

Where  a  contract  innde  in  th'j  luttor  part  of  January  calU  for  the  sale  of  oil 
"  thereafter  io  he  made  by  the  seller^  and  to  be  delivered  eu  made,*'  the  parties  to  the 
contract  mu.st  have  had  in  coatemplation  a  (luality  of  oil  which  was  suscepti- 
ble of  beinj^  made  at  that  late  period  of  the  season. 

In  ascertaining  the  quality  of  the  object  contracted  for,  this  specification  as  to 
tiint*  of  makintc  and  delivery  controls  the  mure  name  of  the  article  in  the  con- 
tract. 

A  PPBAIi  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^^     Monroe,  J. 


Qus  A,  Breaux  and  Percy  RobertSy  for  Piaiatififd,   Appellants,   cite 
C.  C,  Arts.  1948,  1951,  1955,  1956,  1945;  30  An.  264. 


Gilmore  &  Baldwin  for  Defendants,  Appellees. 


Argued  and  submitted  March  29,  1895. 
Opinion  handed  down  April  22,  1895. 
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On  the  10th  of  January,  1894,  the  plaintiff  sold  to  the  defendant 
five  hundred  hariels  of  prime  crude  cotton- seed  oil  at  the  price  of 
twenty-eight  cents  per  gallon.  The  terms  of  sale  according  to  the 
contracts  were  ^'f.  o.  b.  buyers  tank  cars  at  the  mill,  delivery  as 
made  last  half  January  and  first  half  February,  buyers  to  furnish 
tank  cars  promptly  as  ordered." 

On  the  I3th  of  January,  plaintiff  sold  five  tank  cars  of  their  prime 
cotton- seed  oil  (tanks  estimated  to  hold  six  thousand  two  hundred 
gallons)  at  the  price  of  thirty  cents  per  gallon  of  seven  and  one- half 
barrels.  The  terms  of  sale  were  f.  o.  b.  at  plaintiff's  mill,  delivery 
during  February  and  the  first  ten  days  in  March  as  made. 

Shortly  after  the  contract  plaintiff  tendered  to  the  defendant  one 
hundred  and  twenty- four  barrels  of  oil,  which  were  received  and 
paid  for.  A  little  later  they  tendered  for  delivery  the  balance  of  the 
five  hundred  barrels  covered  by  the  first  contract,  but  the  defendant, 
on  the  ground  of  inability  to  pay  the  price  of  the  oil,  requested 
plaintiff  to  sell  the  balance  of  the  five  hundred  barrels  to  other  per- 
sons and  allow  it  to  take  a  like  number  of  barrels  of  oil  thereafter. 
In  conformity  with  the  request  plaintiff  sold  the  balance  of  the  oil  of 
the  first  contract  to  the  Union  Oil  Company,  which  was  accepted  and 
paid  for  as  being  up  to  the  grade  of  oil  stipulated. 

Plaintiff  tendered  to  defendant  oil  made  by  it,  under  the  second 
contract,  but  defendant  declined  to  receive  it  at  first,  because  it  was 
not  prepared  to  pay  the  price,  and  subsequeotly  upon  the  ground 
that  the  oil  tendered  was  not  up  to  the  grade  of  oil  stipulated.  The 
parties  with  a  view  to  an  adjustment  consented  to  an  arbitration  as 
to  whether  the  oil  tendered  was  prime  or  not.  A.  C.  Landry  waa 
appointed  arbitrator  on  behalf  of  the  plaintiff  and  Jules  Aldig^  on 
behalf  of  the  defendant.  The  arbitrators  differed  in  opinion.  Aldig^'s 
report  was  that  the  oil  was  '<  crude — made  of  slightly  mixed  seed — 
seed  over- cooked.  Oil  not  settled — not  prime."  Landry's  report 
was:  *<  I  have  critically  examined  the  said  oil.  I  do  not  hesitate  to 
say  that,  in  my  opinion,  it  is  fully  prime  and  should  be  accepted  as 
such." 

In  view  of  the  disagreement  between  the  arbitrators  W.  A.  Lawler 
was  appointed  as  an  umpire  in  the  matter.  His  report  was:  *^I  call 
the  oil  prime  crude  cotton-seed  oil  of  the  season.  The  oil  is  not 
properly  settled — containing  light  settlings." 

Upon  the  receipt  by  the  two  arbitrators  of  this  opinion  of  Lawler's 
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they  joined  in  a  report  as  follows:  ^'The  umpire's  opinion,  as  above 
expressed,  is  in  favor  of  the  Standard  Cotton  Seed  Oil  Company  and 
therefore  makes  the  oil  offered  by  the  said  mill  a  good  tender." 

The  defendant  company  refused  to  accept  or  approve  this  report, 
calling  in  question  the  right  of  the  arbitrators  to  express  any  opinion 
as  to  the  conclusions  of  the  umpire,  insisting  that  his  report  was 
really  in  its  favor. 

In  the  meantime  plaintiff,  after  notice  to  the  defendant,  sold  the 
oil  at  a  loss  for  account  of  defendant. 

Plaintiff's  demand  is  for  the  price  under  the  contracts  subject  to 
the  credits  resulting  from  the  subsequent  sales  for  account  of  de- 
fendant. 

Judgment  was  rendered  in  favor  of  defendant,  and  plaintiff  ap- 
pealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  A  great  many  witnesses  were  placed  upon  the 
stand,  and  a  great  deal  of  testimony  was  taken  as  to  whether  there 
was  any  difference  between  "prime  crude  cotton-seed  oil"  and 
"  prime  crude  cotton -seed  oil  of  the  season,"  as  to  what  that  differ- 
ence was,  and  whether  the  former  quality  of  oil  was  better  or  worse 
than  the  latter.  Among  the  witnesses  examined  were  the  two 
arbitrators  and  Lawler,  the  umpire. 

Plaintiff  attempted  to  elicit  from  Lawler  as  a  witness  his  opinion 
as  to  whether  the  oil  tendered  was  a  good  tender  under  the  con- 
tracts, but  defendant  successfully  objected  to  his  answering  ques- 
tions directed  to  that  end  on  the  ground  that  that  was  matter  for  the 
court,  and  not  the  witness,  to  pass  upon,  but  none  the  less  we  think 
his  opinion  pretty  clearly  appears  from  the  evidence  actually  re- 
ceived. 

He  said,  among  other  things:  "The  difference  (between  the  two 
classifications  of  oils)  is  this:  prime  crude  cotton-seed  oil  is  made 
from  seed  in  the  early  part  of  the  season  while  the  seed  is  nice  and 
fresh.  You  can  store  away  a  thousand  barrels  of  such  oil  in  tanks 
and  put  it  on  the  market  in  March,  and  you  can  take  oil  that  is 
made  from  good  sound  seed  and  you  will  find  that  there  is  a  differ- 
ence in  the  oils,  both  in  color,  taste,  odor  and  refining  properties  in 
favor  of  the  oil  of  the  early  months  of  the  year — the  first  oil  made. 

The  following  questions  and  answers  followed : 
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Q.  A  contract  is  made  for  oil  on  the  10th  of  Janaary  for  oil  de- 
livered the  last  of  Janaary  and  the  early  part  of  February,  the  oil  to 
be  made  under  that  contract  and  to  be  delivered  on  that  contract,  I 
ask  you  if  an  oil  of  that  kind  with  good  color,  with  proper  smelly 
proper  taste  and  with  light  settlings  would  be  accepted  under  a 
contract  for  prime  crude  oil? 

A.  Well,  I  consider  oil  prime  whether  it  has  got  settlings  in  it  or 
not. 

Q.  It  is  prime? 

A.  Yes,  sir. 

Q.  In  other  words  there  is  settlings  in  all  oils? 

A.  An  oil  may  be  prime  and  good,  but  it  may  not  be  well  settled. 

Q.  What  I  want  to  get  is  this:  Here  is  a  contract  made  on  Jan- 
uary 10  for  prime  crude  oil  delivered  in  the  latter  part  of  January 
and  in  the  early  part  of  February ;  now  I  waut  to  know  from  yon 
whether  or  not  such  oil,  oil  as  you  examined,  whether  or  not  that 
oil  should  have  been  receivable  under  that  contract?" 

(Defendant's  counsel  objected  as  above  stated.) 

Q.  This  is  your  decision,  Mr.  Lawler,  which  I  now  hand  you? 

A.  Yes,  sir. 

Q.  Now  I  want  to  know  precisely  what  you  mean — I  can  not 
determine  from  that  whether  you  determined  that  oil  could  be  de- 
livered under  the  contract  or  not? 

(Defendant's  counsel  objected  to  any  statement  of  the  witness  that 
the  oil  is  receivable  under  the  contract,  because  the  contract  speaks 
for  itself,  and  on  the  ground  that  if  there  is  anything  ambiguous  in 
the  contract  it  should  be  considered  against  the  vendor.) 

By  the  Witness:  What  I  mean  by  **  crude  cotton -seed  oil  of  the 
season,"  when  I  mentioned  those  two  samples  taken  from  those  two 
cars,  I  mean  that  it  was  oil  that  was  perfect  in  every  respect,  and 
as  good  oil  as  could  be  made  out  of  sound  seed,  at  that  time,  prop- 
erly handled. 

By  the  Court:  Do  you  mean  that  it  was  as  good  as  prime  crude 
cotton -seed  oil? 

A.  It  was  not  as  good  as  oil  that  could  be  made  out  of  seed  during 
the  months  of  October,  November  and  December. 

Q.  Was  it  such  oil  as  the  people  interested  in  the  contract  would 
call  for? 

A.  I  have  never  seen  the  contract. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1895.  786 

Cotton  Seed  Oil  Oompany  ts.  Refinlag  Company. 

Q.  Well,  the  contract  calls  for  prime  cotton- seed  oil  on  the  10th 
day  of  January,  deliverable  in  the  latter  part  of  January  and  the 
drst  part  of  February.  Here  is  the  contract — I  will  read  it  to  you. 
(Counsel  reads  the  contract.) 

A.  This  oil,  if  I  remember  aright,  had  a  good  deal  of  light  set- 
tlings in  it. 

Q.  That  is  your  opinion? 

A.  No,  sir;  not  my  opinion  merely.  I  should  have  considered  it 
good  delivery,  but  as  the  oil  was  not  well  settled — the  contract  not 
saying  anything  about  well- settled  oil — it  is  between  the  buyer  and 
vendor  to  settle  this  matter. 

Q.  In  other  words,  you  did  not  decide  whether  it  was  a  good  de- 
livery or  not? 

A.  No,  sir;  I  am  not  able  to  on  account  of  the  settlings. 

Lapeyre,  the  refiner  of  the  defendant,  upon  the  stand  as  a  witness, 
being  asked  the  question  whether  there  was  a  difference  in  the  trade 
between  '<  prime  crude  cotton -seed  oiP'  and  *' prime  crude  cotton- 
seed oil  of  the  season  "  answered,  ''  Well,  there  is  only  one  quality 
of  prime  crude  cotton- seed  oil  as  I  said  properly  manipulated  and 
you  can  only  get  it  at  one  season  of  the  year,  but  those  articles  gen- 
erally sell  on  their  merits." 

From  the  testimony  which  we  have  copied  and  from  that  of  others, 
it  appears  to  us  that  ''prime  crude  cotton-seed  oil,"  in  the  strict 
sense  of  the  word,  could  not  be  manufactured  as  late  as  the  middle  of 
January  or  the  beginning  of  February ^  and  that  any  oil  (no  matter  how 
well  made  nor  from  what  kind  of  seed)  made  as  late  as  that  would  fall 
under  the  term  ''  prime  crude  cotton -seed  oil  of  the  season,"  but  an 
examination  of  the  contracts  will  show  that  in  the  contemplation  of 
the  parties  thereto  that  the  oil  contracted  for  should  be  thereafter 
manufactured  by  the  selling  company  at  their  mill  and  be  delivered  as 
made;  if  so  the  article  with  respect  to  which  they  were  contracting 
was  necessarily  the  kind  of  article  which  could  be  manufactured  at  that 
late  time  by  the  seUer.  The  terms  employed  can  not  be  held  to  have 
been  used  with  reference  to  an  oil  already  in  existence.  We  think 
this  view  of  matters  determinative  of  the  rights  of  the  parties  in  so 
far  as  the  designation  of  the  article  contracted  for  is  concerned. 

Lawler  says  of  the  oil  tendered:     ''It  is  oil  that  was  perfect  in 
every  respect,  and  as  good  oil  as  could  be  made  out  of  sound  seed  at 
that  time  properly  handled." 
50 
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We  think  the  case  is  with  the  plaintiff.  We  do  not  think  the  set- 
tlings spoken  of  by  the  witnesses  affected  to  any  extent  the  qaality 
of  the  oil  i  It  was  shown  that  all  oils  have  them  more  or  less,  and  we 
do  not  think  it  had  more  settlings  than  might  have  been  reasonably 
anticipated  by  the  parties. 

We  are  of  the  opinion  that  the  jadgment  is  erroneous,  for  the  rea- 
sons herein  assigned. 

It  is  hereby  ordered,  adjndged  and  decreed  that  the  judgment  ap- 
pealed from  be  and  the  same  is  hereby  annulled,  avoided  and 
reversed,  and  it  is  now  ordered,  adjndged  and  decreed  that  the 
plaintiffs,  the  Standard  Cotton  Seed  Oil  Company,  do  have  and 
recover  judgment  against  the  defendant,  the  Excelsior  Refining  Com- 
pany, for  the  full  sum  of  four  thousand  and  forty -two  dollars  and 
fourteen  cents,  with  legal  interest  from  judicial  demand  and  costs  in 
both  courts. 


^  No.  11,624. 

47  788      W.  C.  Raymond  et  al..  Commissioners,  vs.  Edward  C.  Palmer. 

M   600        Property  mortgaged  to  secure  paper  held  by  a  bank  as  collateral  for  a  loan,  wbieh 

I-  »— ^ofi  *9  adjadicated  at  tax  sale  to  a  person  interposed  by  the  mortgagor,  though  not 

lll5    400|  primarily  discharging  the  mortgage,  may  become  the  vehicle  through  which  a 

priwta  facie  title  is  passed  to  the  bank,  through  the  instrumentality  of  the  per- 

Hon  who  is  president,  with  the  concurrence  of  the  mor^agor. 

k  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
li     Th^rd,  J. 


If'tHiam  S.  Benedict,  for  PlaintifiTs,  Appellees,  cites:  25  Cal.  135; 
Spelling  on  Priv.  Corp.,  Vol.  1,  p.  219.  Sec.  197;  /d..  Sees.  199,  429, 
p.  459;  42  An.  618;  2  An.  2^;  4  An.  416;  32  An.  962,  979;  33  An. 
1370;  28  An.  460,  Hi;  34  .\n.  360;  29  An.  293;  46  An.  215;  35  An. 
196,  276;  38  An.  74;  35  An.  743,  744;  34  An.  1140;  30  An.  853;  40 
An.  514;  41  An.  425. 


Brown  «£•  ChoiUe^  for  Defendant,  Appellant,  cite:  15  An.  676;  65 
Cal.  76;  14  Mich.  164;  7  An.  617;  4  R,  278;  5  An.  550,  567;  6  La. 
204;  o9  An.  435;  Bigelow  on  E-Jioppel,  471;  38  An.  102;  93  U.  S. 

XX5, 
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Sabmitted  on  briefs  March  12,  1895. 
Opinion  handed  down  April  22,  1895. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  commissioners  liqaidating  the  affairs  of  the 
Louisiana  Savings  Bank  and  Safe  Deposit  Company  represent  that 
several  certain  squares  x>t  ground  in  the  city  of  New  Orleans,  of 
which  the  defendant  is  in  possession  as  apparent  owner,  under  an 
act  of  conveyance,  bearing  date  23d  of  May,  1877,  are  in  truth  and 
fact  the  properties  of  said  corporation,  and  that  it  is  necessary,  for 
the  liquidation  and  settlement  of  the  affairs  of  the  corporation,  that 
they  be  judicially  recognized  and  decreed  the  owners  thereof. 

The  defendant's  answer  is  a  general  denial,  and  from  a  jadgment 
in  favor  of  the  plaintiffs  the  defendant  has  appealed. 

The  averment  of  the  plaintiffs'  petition  is  that  although  these 
propertiea  stand  '4n  the  name  of  Edward  O.  Palmer,  yet  the  same 
was  in  truth  and  fact  and  is  the  property  of  said  corporation  of 
which  petitioners  are  the  commissioners  for  the  purpose  of  liquidat- 
ing its  affairs." 

They  represent  that  said  Edward  C.  Palmer  has  declared  the  said 
property  to  be  the  property  of  said  late  corporation  in  a  certain 
inventory  of  the  property  and  effects  of  said  corporation,  made  by 
Andrew  Hero,  notary,  '*  by  order  of  court'*  in  the  cause  entitled 
*<  In  the  matter  of  the  Louisiana  Savings  Bank  and  Safe  Deposit 
Company,  No.  10,046  on  the  docket  of  the  Fifth  District  Court  of 
the  parish  of  Orleans,  now  transferred  and  numbered  882  of  the 
docket  of  this  Honorable  Court" — that  is  to  say,  the  Civil  District 
Court  of  said  parish. 

The  act  of  sale  from  J.  B.  Qnthrie  to  E.  C.  Palmer  bears  date  May 
8,  1877,  the  stated  consideration  therefor  being  one  thousand  dollars 
in  cash. 

That  act  of  sale  recites  that  the  vendor  acquired  title  by  purchase 
at  a  tax  sale  made  by  the  State  tax  collector  on  the  8d  of  June,  1876, 
for  the  unpaid  taxes  on  said  property  for  the  year  1874. 

The  plaintiffs'  theory  is  that  during  the  time  Van  Norden  was 
president  of  the  Savings  Bank,  he  discounted  with  the  bank  his  notes 
for  thirty  thousand  dollars,  and  mortgaged  the  property  in  suit  as 
security  therefor. 


788  SUPREME  COURT  OF  LOUISIANA. 

Commissioners  vs.  Palmer. 

That  Van  Norden  was  succeeded  as  president  by  the  defendant. 
Palmer,  and  during  his  administration  the  property  mortgaged  was 
sent  to  sale  for  its  delinquent  taxes  and  purchased  by  J.  B.  Guthrie, 
at  the  instance  and  request  of  Van  Norden.  That  Guthrie  sub- 
sequently executed  a  conveyance  to  Palmer,  likewise  at  the  instance 
of  Van  Norden,  who  still  remained,  and  remains  a  debtor  of  the 
bank. 

That  J.  B.  Guthrie  was  a  person  interposed  to  take  title  without 
paying  any  portion  of  the  purchase  price,  and  conveyed  to  Palmer 
without  receiving  any  consideration  therefor. 

That  the  object  and  intention  of  these  transactions  were  to  vest  a 
legal  title  in  the  bank  of  the  property  mortgaged — the  mort^j^age  be- 
coming thereby  extinguished  by  confusion. 

On  being  interrogated  as  a  witness  for  the  defendant  in  reference 
to  the  tax  sale  Guthrie  explained  that  when  the  property  was  ad- 
vertised for  sale  for  taxes  Van  Norden  told  him  that  he  had  no 
money,  and  requested  him  to  attend  the  sale  <^  and  buy  it  in,"  and 
that  he  did  so  and  took  the  title  in  his  name.  That  subsequently 
Van  Norden  returned  him  the  money  he  had  expended  and  requested 
that  he  execute  a  deed  to  Palmer  of  the  property,  and  in  conformity 
with  his  request  he  executed  the  title  which  is  in  evidence  to  the 
defiBndant  without  any  consideration.  That  all  of  these  transactions 
occurred  after  the  defendant  had  become  president  of  the  bank. 

Without  looking  any  further  into  the  evidence  it  would  seem  from 
the  foregoing  that  Palmer's  deed  was  without  any  consideration 
passing  from  himself  to  Guthrie,  or  Van  Norden,  and  it  is  a  reason- 
able inference  therefrom  that  Van  Norden  and  Palmer  had  adopted 
this  arrangement  as  a  convenient  mode  of  changing  the  form  of  the 
bank's  security,  by  investing  it  with  title  in  lieu  of  a  mortgage — the 
former  being  largely  the  debtor  of  the  bank,  and  the  latter  being 
president  at  the  time.  Other  testimony,  however,  tends  to  confirm 
the  correctness  of  that  inference. 

The  attention  of  one  witness  being  attracted  to  the  deed  from 
Guthrie  to  Palmer  was  requested  to  state  how  it  was  that  Van  Nor- 
den as  well  as  Palmer  had  signed  the  act,  and  his  reply  was  that 
<'  Palmer  came  to  his  office  with  the  tax  title,  with  the  act  of  sale 
thereto  annexed,  and  ordered  the  sale  to  be  made  from  Guthrie  to 
him,  stating  that  it  was  the  property  of  the  bank  which  he  had 
bought  in  at  tax  sale  in  the  name  of  Guthrie,  and  desired  to  ha^e 
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geBted  to  Mr.  Palmer  that  it  would  be  better  to  have  Mr.  Van  Nor- 
den  sign  it,  so  that  he  would  be  estopped  from  disputing  the  validity 
of  the  tax  sale,  and  Mr.  Van  Norden  being  at  the  bank  (he)  took  the 
act  to  him  and  he  signed  it  as  a  witness,  as  in  the  act  appears." 

Again: 

<'  Nothing  was  stated  except  that.  No,  sir;  nothing  beyond  what 
I  have  said — ^that  it  was  the  property  of  the  bank,  bought  in  the 
name  of  Guthrie.  Mr.  Palmer  himself  gave  me  the  data  of  this  real 
estate  to  put  in  the  inventory." 

Palmer,  as  a  witness,  emphatically  denies  that  the  conveyance 
from  Guthrie  to  him  was  for  the  benefit  of  the  bank,  but  he  aflSrms 
that  he  took  the  title  ''in  his  own  right  and  for  his  own  benefit." 
And  he,  at  the  same  time,  admits  that  he  gave  Guthrie  no  considera- 
tion for  the  property,  and  explains  that  the  moving  consideration 
was  an  indebtedness  of  Van  Norden. 

This  witness  then  proposed  to  make  an  explanation,  but  plaintiffs' 
counsel  objected  on  the  ground  (1)  that  under  the  general  issue  it  is 
inadmissible  to  prove  by  parol  evidence  that  an  authentic  act  was 
false,  or  to  show  the  want  of  genuineness  of  signature ;  (2)  that  the 
witness  having  been  an  oMcer  of  the  bank  at  the  time  can  not  be 
permitted  as  a  witness  to  shift  his  position  to  a  contradictory  one, 
so  as  to  deny  the  legal  effect  of  his  acts  and  transactions,  tending  to 
vest  a  title  in  the  bank,  and  sustain  claim  of  ownership  of  the  prop- 
erty in  himself. 

On  the  contrary,  defendant's  counsel  insist  upon  their  right  to  con- 
tradict the  recitals  of  a  public  inventory  and  show  "  that  its  recitals 
are  not  correct." 

The  court  ruled  that  in  the  absence  of  allegation  of  fraud  parol 
proof  is  inadmissible  to  contradict  ''any  declaration  contained  in 
the  inventory  referred  to  in  the  plaintiff's  petition." 

The  ruling  of  the  judge  was  distinctly  based  upon  the  inventory 
which  is  referred  to  in  the  plaintiffs'  petition,  and  the  quotation 
made  from  the  petition  shows  it  to  have  been  an  inventory  which 
the  defendant  had  caused  to  be  made  of  the  property  and  effects  of 
the  bank  after  it  had  suspended  business  and  gone  into  liquidation 
upon  hi8  own  representations.  And  that  it  was  made  in  a  judicial 
proceeding  to  which  he  was  a  party,  and  of  a  date  several  years 
after  the  execution  of  the  deed  to  him  by  Guthrie. 
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The  point  made,  and  the  ruling  of  the  judge,  had  more  direct 
reference  to  the  fact  that  the  inventory  formed  a  component  part  of 
the  judicial  proceedings  in  which  it  was  filed  than  to  the  simple  re- 
citals it  contained  within  itself  as  an  ordinary  inventory. 

On  this  line  of  demarcation  the  argument  of  counsel  on  either 
side  has  taken  an  altogether  different  course. 

We  are  clearly  of  the  opinion  that  the  ruling  of  the  judge  a  quo 
was  correct.  While  it  is  true,  as  a  general  proposition,  that  an  in- 
ventory, abstractly  considered,  is  a  memorandum  merely,  made  ex 
parte,  and  binding  no  one  by  its  recitals;  but  when,  in  the  course  of 
a  judicial  proceeding  liquidating  the  affairs  of  a  suspended  bank, 
its  former  president,  acting  as  one  of  the  commissioners,  causes  an 
inventory  to  be  filed  therein,  and  to  be  homologated,  its  recitals  take 
on  the  character  of  judicial  admissions  that  are  binding  on  him  in  a 
subsequent  litigation  to  which  he  is  a  party. 

It  appears  from  the  records  in  evidence  that  in  1879,  while  Palmer 
was  president  of  the  Louisiana  Savings  Bank,  that  corporation  was 
put  into  liquidation,  and,  by  a  decree  of  court,  commissioners  were 
appointed  to  liquidate  and  settle  up  its  affairs.  That,  in  pursuance 
of  that  decree,  an  inventory  was  made  of  the  effects  and  property 
of  the  bank,  and  filed  in  said  proceedings  to  serve  as  the  basis  of  the 
commissioners'  bonds. 

That  subsequently,  the  commissioners  filed  their  bonds  predicated 
upon  that  inventory,  and  took  and  subscribed  the  oath  required  by 
law. 

It  further  appears  that  the  aforesaid  inventory  was  executed  on 
the  7th  of  July,  1879,  and  that  it  was  homologated  on  the  22d  of 
July,  1879,  on  the  petition  of  the  aforesaid  commissioners,  the 
defendant  being  one  of  them. 

Amongst  other  items  and  entries  in  that  inventory  appear  the  fol- 
lowing, viz. : 

<<  Bills  receivable. 

*' W.  Van  Norden,  his  own  order,  13th  of  May,  1871,  at  qne  year, 
twenty  thousand  dollars,  eight  per  cent,  interest. 

^'W.  Van  Norden,  his  own  order,  28d  of  May,  1868,  two  years, 
ten  thousand  dollars,  seven  per  cent,  interest.'' 

And  in  the  margin  opposite  the  foregoing  entry  is  this  remark, 
vifs.: 
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'^Interest  paid  to  July  1,  1873,  paraphed  by  E.  G.  Gottchalk, 
notary,  May  13,  1875.  Interest  paid  to  Jnly  1,  1873,  paraphed  by  S. 
Masrner,  notary,  22d  of  May,  1868. 

"  Real  estate  mortgag^ed  in  these  acts,  now  in  the  name  of  E.  C. 
Palmer,  under  tax  sale,  and  held  for  bank." 

And  in  another  entry  is  given  a  fall  and  complete  description  of 
the  real  estate  which  is  called  for  by  the  recitals  of  the  deed  from 
Guthrie  to  Palmer ;  and  that  entry  is  prefaced  by  this  heading,  viz. : 

"  Real  estate  hypothecated  as  security  for  the  payment  of  the 
notes  of  W.  Van  Norden  for  thirty  thousand  dollars." 

These  recitals  of  that  inventory  fully  confirm  all  that  was  affirmed 
by  witnesses  at  the  trial,  viz. :  that  the  real  estate  which  was  mort- 
gaged to  secure  the  indebtedness  of  Van  Norden  to  the  bank  was 
sold  at  tax  sale  and  afterward  transferred  to  Palmer  and  is  now 
^*  held  for  the  bank." 

The  notary  who  passed  and  authenticated  the  inventory  testified 
to  the  genuineness  of  the  signature  of  Palmer  as  it  appears  thereto 
and  stated  that  it  was  signed  in  his  presence. 

He  also  testified  that  the  inventory  was  filed  in  the  record  of  the 
insolvency  of  the  bank  in  the  Fifth  District  Court. 

In  the  light  of  this  evidence  it  is  difficult  to  see  any  possible  de- 
fence to  the  plaintiff's  demand. 

The  claim  of  Palmer  is  fully  met  and  answered  by  the  recitals  of 
the  inventory  he  caused  to  be  made  under  the  circumstances  de- 
tailed; in  Folger  vs.  Palmer,  35  An.  743,  it  was  held  that  the 
present  defendant  was  bound  by  his  previous  judicial  declarations  as 
president  of  the  bank  that  it  was  the  owner  of  a  note.  In  Henshaw 
vs.  Stafford,  30  An.  853,  it  was  held  that  a  mortgagor  can  not  buy  in 
the  mortgaged  property  at  tax  sale  and  divest  the  mortgage  and  ac- 
quire title  free  of  incumbrance ;  and  it  must  be  equally  true  that  such 
mortgagor  can  not,  by  such  adjudication,  through  the  instrumentality 
of  an  interposed  person,  convey  an  unencumbered  title  to  another. 

The  defendant.  Palmer,  being  present  at  the  time  of  the  tax  sale 
of  the  mortgaged  property,  could  acquire  from  the  adjudicatee  a 
prrma  fade  title  for  the  bank  as  mortgagee,  with  the  concurrence  of 
its  debtor  and  mortgagor,  which  would  at  least  estop  and  bar  the 
assertion  of  title  in  himself. 

Judgment  affirmed. 
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No.   11,668. 
Ruth  and  Hbnby  Dibble  vs.  W.  J.  Lbppbbt. 

A  sale  of  property  under  Act  82  of  1884  can  not  be  invalidated  because  of  the  fact 
that  a  part  of  the  taxes  for  which  it  was  sold  were  Incorrectly  assessed, 
another  portion  of  said  taxes  haying  been  regularly  and  legally  assessed. 

Title  to  the  property  standing  In  the  name  of  H.  C.  Dibble,  as  tntor  for  certain 
minors,  not  mentioning  their  names,  famishes  aproper  basis  for  an  assess- 
ment of  the  property  in  the  name  of  H.  C.  Dibble,  tutor. 

Not^^lthstandlngthe  word  "tutor"  is  omitted  from  some  of  the  assessments,  it 
can  not  be  doubted  that  the  assessing  officer  had  recourse  to  that  title,  and 
examined  it  preparatory  to  making  same;  and  that  same  was  taken,  in  good 
faith,  as  the  basis  of  said  assessments  as  made. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Theard,  J. 


Frank  L.  Richardson  and  Keman  dt  Wall,  for  Plaintiff,  Appellant, 
cite  38  An.  802;  45  An.  1870;  46  An.  174;  148  U.  S.  182. 


DinkeUpiel  db  Hartj  for  Leon  Fellman,  actual  Defendant,  Appellee, 
cite  46  An.  529;  43  An.  789;  40  An.  143;  41  An.  766;  37  An.  356, 
417;  27  An.  398;  26  An.  586. 


Argaed  and  submitted  February  13,  1895. 
Opinion  handed  down  March  11,  1895. 
Rehearing  refused  May  6,  1895. 


The  opinion  of  the  coart  was  delivered  by 

Wateins,  J.  Ruth  Dibble,  a  major,  and  Henry  C.  Dibble,  a 
minor  represented  by  his  father  as  natural  tutor,  as  the  sole  surviv- 
ing issue  of  the  marriage  of  their  father  with  Sarah  M.  Dibble,  n6e 
Chappell,  deceased,  allege  themselves  to  be  the  joint  owners  of 
a  certain  lot  of  ground  with  the  buildings  and  improvements 
thereon,  '*  designated  as  the  half  nearest  to  Bacchus,  or  Baronne 
street,  or  original  lot  No.  6  of  square  No.  95  of  Faubourg  Laccouse, 
measuring  thirty  (30)  feet,  French  measure,  on  Erato  street,  by  one 
hundred  and  twenty  (120)  feet,  F.  M.,  in  depth,  but  now  known  as 
lot  No.  11  of  square  No.  252,  comprised  within  Baronne,  Dryades, 
Erato  and  Thalia  streets,"  by  inheritance  from  their  maternal  grand* 
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mother,  she  having  purchased  same  during  her  widowhood  from 
Edward  Tomatis,  by  notarial  act  passed  before  E.  Bouny,  notary,  on 
the  23d  of  January,  1861,  and  duly  of  record  in  the  book  of  convey- 
ances for  the  parish  of  Orleans. 

As  owners,  they  allege  themselves  to  be  entitled  to  the  possession 
and  enjoyment  of  said  property,  but  the  defendant  occupies  the 
same  and  refuses  to  surrender  it,  notwithstanding  due  amicable  de- 
mand and  placing  him  in  default — ^alleging  that  he  holds  and  pos- 
sesses said  premises  for  Leon  Fellman,  his  lessor,  residing  in  the 
city  of  New  Orleans. 

Petitioners  then  allege  that,  if  it  should  appear  that  said  lessor 
claims  to  own  said  property  by  virtue  of  an  act  of  sale  from  the 
State  of  Louisiana,  through  James  D.  Houston,  State  tax  collector, 
^*  said  sale  is  null  and  void  for  want  of  due  notice  to  petitioners;  " 
and,  if  he  shall  claim  that  said  sale  was  made  in  pursuance  of  Act 
82  of  1884,  <'  the  said  sale  is  null  and  void,  in  so  far  as  it  authorizes 
the  sale  of  petitioners'  property  without  notice,  and  violates  Article 
210  ofithe  Constitution  of  the  State,  and  the  fifth  amendment  of  the 
Constitution  of  the  United  States,  for  this,  that  this  act  authorizes 
sales  for  taxes  without  due  process  of  law."  They  further  allege 
"  that  said  pretended  sale  is  null  and  void  for  want  of  assessment 
against  said  property  and  against  petitioners.  That  no  taxes  have 
been  legally  assessed  against  said  property,  but  should  any  be  found 
due  and  owing,  petitioners  are  willing  to  pay  whatever  may  be 
found  due." 

Their  prayer  is  that  they  be  recognized  and  decreed  owners  of  said 
property  and  entitled  to  possession  thereof,  and  that  the  defendant 
be  condemned  to  pay  them  rent  therefor  at  the  rate  of  fifty  ($50) 
dollars  per  month.  And  in  the  alternative  that  if  the  defendant  or 
his  lessor,  Leon  Fellman,  should  set  up  any  rights  under  said  tax 
sale,  their  further  prayer  is  that  such  tax:  sale  be  annulled  and  re- 
voked for  the  causes  in  their  petition  assigned. 

W.  J.  Leppert  was  first  cited,  and  thereafter  Leon  Fellman,  who 
appeared  by  way  of  an  alleged  exception,  though  in  reality  an 
answer,  in  which  he  averred : 

1.  That  he  is  the  owner  of  the  property  claimed,  which  he  acquired 
at  tax  collector's  sale  made  on  the  29th  of  April,  1885,  in  the  forced 
collection  of  '<  taxes  due  on  said  property  for  years  prior  to  1879," 
under  and  in  pursuance  of  Act  82  of  1884. 
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2.  That  Henry  G.  Dibble  has  no  right  or  capacity  to  represent  his 
minor  son,  <<  tor  the  reason  that  if  he  ever  qualified  as  his  natural 
tutor  in  the  courts  of  this  State,  having  departed  from  this  State  and 
no  longer  residing  here,  and  not  haying  resided  here  for  many 
years,  he  has  forfeited  the  tutorship." 

8.  That  plaintiffs'  petition  discloses  no  cause  of  action. 

4.  That,  as  a  condition  precedent  *^  to  the  prosecution  of  this  suit, 
a  tender  of  the  amount  paid,  with  twenty  (20)  per  cent,  added,  and 
interest,  by  respondent  for  the  purchase  of  said  prox>erty  at  tax  sale 
should  have  been  made,  which  was  not  done." 

Wherefore  they  pray  that  this  suit  be  dismissed  at  plaintiffs'  cost. 

On  trial  these  exceptions  were  referred  to  the  merits,  and  the  de- 
fendant, Fellman,  answered  and  set  up  title  in  himself  as  owner 
under  and  by  virtue  of  the  aforesaid  tax  sale,  and  the  notarial  con- 
veyance to  him  subsequent  in  date  and  duly  recorded,  alleging  his 
possession  and  occupancy  thereunder  ever  since,  and  basing  the  plea 
of  three  years'  prescription  thereon. 

He  then  afQrms  ^Hhat  all  the  formalities  of  law  were  coMplied 
with  leading  up  to  said  sale  and  notarial  act;  and  that  the  said  act, 
under  its  terms  and  by  virtue  of  the  law,  is  conclusive  evidence  of 
the  recitals  therein  contained,  in  so  far  as  the  assessment  of  the 
property,  and  the  fact  that  the  taxes  were  not  paid,  are  concerned." 

He  alleged  that  the  amount  of  the  price  of  adjudication  of  said 
property  to  him  was  four  hundred  dollars — an  amount  sufl9cient  to 
discharge  all  the  State  taxes  which  were  due  thereon  prior  to  the 
81st  of  December,  1889,  for  which  it  was  sold. 

He  further  avers  ^'  that,  in  accordance  with  law  and  with  the  as- 
sumption contained  in  said  act,  he  paid  the  State  and  city  taxes  from 
the  year  1880  to  1885,  both  inclusive,  which  were  due  at  the  time  of 
said  sale  and  were  not  covered  thereby" — making  the  total  sum  he 
expended  in  purchase  price  and  taxes  equal  to  one  thousand  two 
hundred  and  ninty-six  dollars  and  twenty- eight  cents,  in  capital 
alone. 

He  avers  that  since  said  sale  he  has  kept  all  the  taxes  paid  up,  has 
regularly  insured  the  property,  and  has  placed  thereon  valuable  and 
permanent  improvements  amounting  to  the  further  sum  of  three 
thousand  three  hundred  and  forty  dollars  and  twenty- five  cents. 

On  the  trial  there  was  judgment  in  favor  of  Leon  Fellman,  substi- 
tuted defendant,  affirming  the  validity  of  the  sale  and  adjudication 
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to  him,  of  the  property  in  question,  under  Act  82,  of  1884 ;  and  the 
plaintiffs  have  appealed. 

The  insistence  of  Fellman  is,  that  the  judgment  should  be  affirmed ; 
but  that,  if  for  any  cause  it  should  be  reversed,  the  decree  of  this 
court  should  condemn  the  plaintiffs  to  reimburse  him  the  sum  of 
four  thousand  six  hundred  and  thirty- six  dollars  and  fifty -three 
<;ents,  the  amount  of  his  expenditures. 

Attending  to  the  pleas  filed  in  limine,  first,  our  opinion  is,  that, 
the  father  having  been  duly  appointed,  qualified  and  confirmed  as 
natural  tutor  for  his  minor  children  while  they — father  and  children 
— resided  in  this  State,  in  conformity  to  our  law,  his  subsequent 
removal  with  his  children  to  California,  did  not  divest  him  of  his 
trust,  as  in  such  case  the  father  does  not  become  expatriated  quoad 
hoc;  second,  a  cause  of  action  is  clearly  and  distinctly  stated;  third, 
the  Constitution  does  not  require  a  previous  tender  of  the  price  paid 
at  tax  sale,  as  a  condition  precedent  to  the  institution  of  action 
to  annul  a  tax  sale;  as  it  provides  only  that  ''no  sale  of  property 
for  taxes  shall  be  annulled  for  any  informality  in  the  proceedings, 
until  the  price  paid,  with  ten  per  cent,  interest,  be  tendered  the 
purchaser."     Const.,  Art.  210;  Breaux  vs.  Negrotto,  43  An.  426. 

If,  indeed,  that  provision  applies  to  this  kind  of  sale. 

On  the  other  hand,  we  are  of  opinion  that  the  prescription  of 
three  years,  under  act  of  1874,  is  not  applicable  to  a  case  like  this, 
where  one  of  the  badges  of  nullity  propounded  by  the  plaintiff  is 
that  of  an  illegal  assessment.  Augusti  vs.  Lawless,  46  An.  1870; 
Edwards  vs.  Fairex,  47  An.  170;  Borrow  vs.  Wilson,  39  An.  408. 

On  the  main  issue,  we  have  the  following  points  to  consider,  viz : 

1.  That  the  ttale  was  nuU  for  the  want  of  due  notice  to  petitioners, 
as  required  by  Art.  210  of  the  Constitution. 

2.  That  it  was  violative  of  the  fifth  amendment  to  the  Constitution 
of  the  United  States,  because  it  was  made  without  due  process  of 
law. 

3.  That  it  was  ''  void  for  want  ofasseamnent  of  said  property  and 
against  petitioners." 


The  first  of  these  propositions  we  examined  and  held  to  be  unten- 
able, in  Henderson  vs.  EUerman,  47  An.  p.  309,  and  in  so  doing  we 
rested  our  conclusions  on  the  authority  of  In  the  matter  of  Orloff 
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Lake,  40  An.  142,  and  In  re  Dongiass,  41  An.  765,  and  Biartin  vs. 
Langenstein,  48  An.  791. 

Prom  those  cases  it  will  appear  that  notice  of  sale  falls  within  the 
fifth  paragraph  of  the  section  of  the  statute  of  1884,  which  enamer- 
ates  the  non- essential  requisites  of  a  tax  sale,  of  the  performance  of 
which  the  tax  deed  is  declared  to  famish  conclusive  evidence,  viz. : 

<<  5.  That  all  of  the  prerequisites  of  the  law  were  complied  with  by 
all  of  the  officers,  from  the  assessment  up  to  and  including  the  exe- 
cution and  registry  of  the  deed  to  said  purchaser,"  etc. 

The  provisions  of  the  act  that  appertain  to  the  sale  are  the  follow- 
ing, viz. : 

"  That  it  shall  be  the  duty  of  each  tax  collector  *  ♦  ♦  to  im- 
mediately/ advertiee  for  sale,  at  public  auction,  all  property  which  has 
been  heretofore,  or  which  may  hereafter  be  bid  in  for  the  State, 
under  the  provisions  of  existing  laws,  and  all  property  on  which 
there  remains  unpaid  taxes  due  the  State  prior  to  December  81, 
1879,"  etc.     Sec.  1  of  Act  82  of  1884. 

No  previous  notice  of  any  kind  is  contemplated  or  required  by  the 
terms  of  that  act,  except  that  which  is  furnished  by  the  advertise- 
ment of  the  sale.  In  the  Henderson  case  we  stated  the  reason  and 
authority  for  holding  that  such  notice  was  legal,  and  we  need  not 
repeat  them  here. 

We  also  cited  and  reviewed  the  decisions  of  the  Supreme  Court 
on  the  subject,  and  showed  that  they  were  in  exact  accord  therewith. 

We  also  quoted  Martin  vs.  Langenstein,  43  An.  791,  to  show  that 
the  case  of  Breaux  vs.  Negrotto,  43  An.  426,  did  not  apply — ^it  being 
a  case  which  involved  a  sale  made  under  Act  77  of  1880,  in  the  col- 
ection  of  taxes  of  1880  and  1881. 

Act  82  of  1884  is  predicated  on  the  constitutional  ordinance  for  the 
relief  of  delinquent  tax- payers,  and  not  under  the  body  of  the  Con- 
stitution itself;  consequently.  Art.  210  has  no  applicability  to  the 
sale  under  consideration. 

II. 
The  second  of  these  propositions  was  made  a  question  expressly 
in  the  Lake  case,  and  same  was  decided  adversely  to  the  plainti£f'8 
present  contention.  In  that  case  the  point  was  made  that  Act  82  of 
1884  is  unconstitutional  on  the  following  grounds,  viz. :  *  *  * 
**  because  it  provides  for  the  divestiture  of  title  to  property  without 
due  process  of  law;"  and  in  response  thereto  the  opinion  declares: 
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^'  That  BQch  proceedings  as  those  provided  by  this  act  constitute 
'  dae  process  of  law,'  in  the  sense  of  the  Oonstitation,  has  been  so 
often  decided  that  it  may  be  classed  as  an  elementary  principle  in 
matters  of  taxation."     In  re  Lake,  40  An.  148. 

III. 

The  third  proposition  is  that  the  sale  of  the  property  was  void 
because  it  was  not  assessed  against  the  petitioners,"  that  is  to  say, 
as  their  property  by  inheritance  from  their  mother,  Mrs.  Sarah  M. 
Chappell,  wife  of  Dibble. 

The  fact  is  and  the  record  shows  that  the  grandmother  of  petition- 
ers, Mrs.  Louis  W.  Chappell,  purchased  the  property  from  Edward 
Tomatis  in  1861,  during  her  widowhood,  and  prior  to  the  marriage 
of  her  daughter  with  Henry  G.  Dibble,  the  father  of  the  plaintiffs. 
It  also  appears  that  Mrs.  Sarah  Chappell,  wife  of  Dibble,  conveyed 
same  to  X).  F.  Berens  on  June  15,  1872,  and  that  it  stood  in  his  name 
on  the  conveyance  records  until  the  14th  of  April,  1878,  when  the 
title  was  retroceded  to  H.  C.  Dibble,  tutor,  without  mention  being 
made  of  the  names  of  the  minors  for  whom  he  was  tutor  other  than 
the  issue  of  his  marriage  with  ^^  the  late  Sarah  Marshall  Chappell." 

From  a  certified  extract  from  the  assessment  rolls  it  appears  that 
the  property  was  assessed  on  the  roll  of  1876  in  the  name  of  <'  H.  C. 
Dibble,  tutor." 

In  1877  and  1878  in  the  name  of  H.  C.  Dibble. 

The  tax  deed  shows  that  the  taxes  for  which  the  property  was 
sold  were  of  the  years  1878,  1875,  1877  and  1878,  aggregating  one 
hundred  and  twenty  dollars  and  fifty  cents  due  the  State,  and  for 
taxes  of  the  years  1874,  1875,  1876,  1877,  1878  and  1879,  aggregating 
two  hundred  and  sixty  dollars  and  fifty  cents  due  the  city  of  New 
Orleans.  That  said  taxes  were  assessed  in  the  name  of  H,  C,  Dibble 
for  the  years  1878,  1874,  1875  and  1878,  and  in  the  name  of  H.  C. 
Dibble,  tutor,  for  the  year  1876.  The  price  of  adjudication  to  Leon 
Fellman  was  four  hundred  dollars,  same  being  sufficient  to  discharge 
all  the  taxes  against  the  property,  State  and  city,  prior  to  Decem- 
ber 81,  1879. 

The  certificate  of  tax  research  shows  that  the  property  was  as- 
sessed in  the  name  of  Widow  Louis  W.  Chappell  in  1871,  to  Charles 
F.  Berens  in  1872,  to  Judge  H.  C.  Dibble,  tutor,  in  1878,  to  H.  0. 
Dibble  in  1874,  to  H.  C.  Dibble  in  1875,  to  Henry  C.  Dibble,  tutor,  in 
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1876,  to  Henry  0.  Dibble,  tutor,  in  1877,  to  H.  0.  Dibble  in  1878, 
1880,  1881,  1882,  1888,  1884  and  1886. 

At  the  tax  Bale  made  to  Leon  Fellman  on  the  29th  of  April,  1885, 
under  Act  82  of  1884,  in  satisfaction  of  taxes  due  prior  to  December 
81,  1879,  the  price  of  adjudication  was  attributed  thereto,  and  the 
purchaser  assumed  as  part  of  the  purchase  price  the  current  taxes 
of  the  intermediate  years,  to- wit:  those  of  1880,  1881,  1882,  1883, 
1884  and  1886,  which  he  has  since  paid.  Since  the  date  of  his  pur- 
chase the  property  has  been  regularly  assessed  to  him,  and  he  haa 
paid  all  the  taxes  due  thereon. 

The  certificate  of  research  further  shows  that  the  taxes  of  1873, 
1874,  1876,  1876,  1877  and  1878  were  "paid  by  sale  made  under  Act 
82  of   1884." 

A  certificate  from  the  tax  collector  is  to  the  same  effect. 

From  the  foregoing  it  appears  that  the  property  was  assessed  to 
H.  G.  Dibble,  tutor,  for  the  years  1873,  1876  and  1877;  and,  conse- 
quently,  those  were  good  and  valid  assessments  against  the  petition > 
ers,  as  the  title  to  the  property  stood  in  that  name  during  those 
years. 

Sec.  8  of  Act  82  of  1884  provides  that  the  tax  collector's  deed  of 
sale  shall  be  conclusive  evidence  inter  alios  "  that  all  of  the  pre- 
requisites of  the  law  had  been  complied  with  by  all  the  officers,  from 
the  assessment  up  to  and  including  the  execution  and  registry  of  the 
deed  to  said  purchasers.  *  *  *  If  only  a  portion  of  the  taxes 
for  which  the  property  is  sold  are  proved  to  have  been  paid,  the 
sale  and  title  to  the  purchaser  shall,  nevertheless,  be  good  and  valid » 
the  same  as  if  all  the  taxes  for  which  it  is  sold  had  not  been  paid.'^ 

In  the  matter  of  Orloff  Lake,  40  An.  142,  the  opposition  of  Leslie 
was  inter  alios  predicated  upon  the  following  ground,  viz. : 

"Because  the  property  was  not  assessed  for  any  of  said  years 
1872  to  1878  in  the  name  of  Mrs.  H.  P.  Harrison,  or  in  the  name  of 
the  estate  of  Mrs.  H.  P.  Harrison,  or  in  the  name  of  D.  0.  Harrison* 
the  owner  thereof  during  said  years;  but  that  same  was  illegally  as- 
sessed in  the  name  of  John  Boylan,  who  was  never  the  legal  owner 
of  said  property." 

With  regard  to  the  foregoing  ground  of  objection,  our  opinion 
says: 

"  Reference  to  the  paragraph  we  have  quoted  from  the  petition  of 
the  opponent  will  disclose  that  he  does  not  allege  that  no  assessment 
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was  made  at  all,  but  that  he  does  allege  that  *  the  property  was  not 
assessed  in  the  name  of  Mrs.  H.  P»  Harrison,'  etc. ;  that  same  was 
^illegally  aaaessed  in  the  name  of  John  Boylan;'  and  that  Mt  was 
illegaUy  and  iasufflciently  described  on  the  assessment  rolls,'  etc. 
The  opponent  does  not  allege  that  the  property  was  not  subject  to 
taxation,  or  that  all  the  taxes  for  which  the  property  was  sold  had 
been  paid.  Of  these  ingredients  the  act  of  sale  furnished  prima  facie 
evidence ;  and  not  being  assailed  for  the  want  of  either,  it  is  full 
proof  of  their  existence." 

Except  as  modified  by  onr  opinion  in  Aagnsti  vs.  Lawless,  45  An. 
1730,  wherein  it  was  held  that  the  description  of  the  property  in  the 
assessment  was  insafflcient  to  identify  the  locus  in  quo;  and  in  Ed- 
wards T8.  Fairex,  47  An.  170,  wherein  it  was  held  that  an  assessment 
continaously  made  in  the  name  of  a  man  long  since  dead  was  illegal 
and  void,  the  principles  announced  in  the  Lake  and  Douglass  cases 
have  been  steadily  adhered  to  and  maintained  by  this  court. 

The  assessment  of  the  property  in  controversy  was  made  in  1873 
in  the  name  of  H.  C.  Dibble,  tutor.  In  that  year  it  was  retroceded 
by  Berens  to  H.  O.  Dibble,  tutor,  for  the  minors  of  his  marriage  with 
Sarah  M.  Ohappel,  who  was  then  dead.  That  assessment  was  per- 
fect and  valid.  From  the  assessments  of  1874  and  1876  the  word 
'<  tutor  "  was  omitted;  but  ia  the  assessments  of  1876  and  1877  it 
was  again  included.  In  1878  it  was  again  omitted.  Inasmuch  as 
there  are  three  annual  assessments  made  against  H.  O.  Dibble,  tutor, 
and,  therefore,  perfectly  legal,  and  no  portion  of  the  taxes  of  those 
years  was  shown  to  have  been  paid  prior  to  the  sale  on  the  29th  of 
April,  1885,  the  same  is  likewise  perfectly  legal  and  valid.  The 
apparent  invalidity  of  the  assessments  of  three  of  the  years,  taxes 
under  which  formed  an  element  in  the  sale  proceedings,  can  not  in- 
validate the  sale  thereunder. 

In  Citizens  Bank  vs.  Augusti,  46  An.  520,  we  said: 

*'  The  law  does  not  contemplate  that  the  assessor  shall  test  titles 
in  order  to  make  assessments  of  property. 

^*  A  pHmafads  title  suffered  to  remain  unquestioned  on  the  official 
records,  taken  in  good  faith  as  a  basis  for  the  assessment,  is  a  com- 
pliance with  the  requisition  of  the  statute  regarding  assessments.." 

In  this  instance  the  title  stood  in  the  name  of  H.  0.  Dibble, 
as  tutor  for  the  minors  of  his  marriage  with  the  late  Sarah  M.  Cbap- 
pel.  Can  it  be  doubted  that  the  assessing  officers  examined  that  title 
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preparatory  to  making  those  assessments  and  that  it  was  "taken 
in  good  faith  as  a  basis  for  the  assessment  "  as  made?    It  can  not. 

On  the  law  and  the  facts,  we  are  of  opinion  that  the  defendant 
Fellman's  title  is  good  and  that  the  judge  a  qu4>  properly  rejected  the 
demand  of  plaintiffs. 

Jadgment  affirmed. 


No.  11.601. 

47    800 

"*_^*  George  F.  Berber  vs.  Philip  Thompson. 

A  mortgage  executed  in  favor  of  a  nominal  mortgagee  for  the  purpose  of  being 
used  as  collateral  security  Is  not  extinguished  by  the  payment  of  the  debt 
which  it  secured.  The  mortgagor  can  reissue  it  to  another  creditor  to  aecure 
another  one  of  his  debts.  If  the  contract  is  not  such  as  it  purported  to  be,  it 
will  not  be  luvalld  on  that  account  if  It  contains  all  the  essentials  of  another 
contract,  which  may  be  enforced.  Thus,  In  a  contract  to  secure  a  debt  by  tbe 
delivery  of  a  collateral,  the  declaration  that  the  pledgee  Is  the  owner,  when 
the  essentials  of  a  sale  are  wanting,  will  not  prevent  the  contract  from  being 
construed  as  one  of  pledge  when  all  the  essentials  of  this  latter  contract  are 
present. 

A  party  who  already  holds  pledged  property  to  secure  his  debt  may  become,  by 
consent  of  the  parties  and  his  own,  the  detainer  of  the  pledge  for  another 
creditor  of  the  debtor,  after  the  expiration  of  the  contract  of  pledge,  securing 
his  own  debt. 

APPEAL  from  the  CiTil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Walter  B.  Sommerville  and  Charles  J,  Theard  for  Plaintiff,  Appel  - 
lant: 

Tiie  terms,  the  language,  or  the  form,  ased  by  the  parties,  and  even 
the  name  which  they  may  choose  to  give  to  a  contract,  can  not 
change  the  real  character  of  the  contract. 

The  pledgee  may  be  said  to  be  the  owner  of  the  thing  pledged, 
although  not  owner  in  the  absolute  sense  of  the  word.  To  the 
extent  of  the  debt,  he  is  for  all  practical  purposes  the  owner  of 
the  thing  pledged.  He  can  not,  under  any  circumstances,  be 
compelled  to  return  it,  before  he  has  received  the  whole  pay- 
ment of  the  principal  as  well  as  the  interest  and  costs.  0.  O., 
Art.  3164.  Renshaw  vs.  His  Creditors,  40  An.  37;  Webre, 
Syndic,  vs.  Beltran,  47  An,,  p.  196. 
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The  pledgee  may  assert  his  pledge,  notwithstanding  the  fact  that 
he  may  have  claimed  the  ownership  of  the  thing  pledged. 

Wolf  vs.  Wolf,  12  An.  529,  and  authorities  there  cited;  Herold  vs. 
Stockwell,  82  An.  949;  Mechanics'  Ballding  Association  vs. 
Ferguson,  29  An.  548,  and  authorities  there  cited;  Blouin  vs. 
Liquidators,  30  An.  717;  Insurance  Co.  vs.  Lozano,  89  An.  821, 
and  numerous  authorities  there  cited.. 

It  is  essential  to  the  contract  of  pledge  that  actual  delivery  of  the 
thing  given  in  pledge  be  made  to  the  creditor.  But  such  de- 
livery is  only  necessary  with  respect  to  corporeal  things;  as  to 
incorporeal  rights,  the  delivery  is  merely  fictitious  and  sym- 
bolical.    0.  C,  Arts.  3152,  3158. 

The  delivery  need  not  be  made  to  the  creditor  himself;  delivery  to 
a  third  person  agreed  on  by  the  parties  is  sufficient.  0.  C,  Art. 
3162. 

Conger,  Executor,  vs.  Oity,  32  An.  125  i;  Weems  vs.  Delta  Moss 
Co.,  33  An.  973;  Jacquet  vs.  His  Creditors,  38  An.  866;  Wood- 
ward vs.  Railway  Co.,  39  An.  566;  Peters  et  al.  vs.  Quano  Co., 
42  An.  694;  Citizens  Bank  vs.  Janin,  46  An.,  page  995,  Suc- 
cession of  Lanaux,  Id.  page  1036. 

Where  there  was  only  an  agreement  to  pledge  certain  collaterals, 
but  no  actual  delivery  at  the  time,  to  the  creditor  or  to  a  third 
person  agreed  on  by  the  parties,  the  contract  may  be  perfected 
by  delivery  to  the  creditor  at  a  subsequent  period.  By  such 
subsequent  actual  delivery,  not  only  is  the  pledge  perfected  from 
the  date  of  delivery,  but  it  stands  good  from  the  date  of  the  con  - 
tract.     C.  C,  Art.  .3144. 

Where  promissory  notes  secured  by  an  act  of  mortgage,  but  executed 
and  issued  only  for  us9  as  collateral  security,  have  been  returned 
to  the  maker  after  payment  of  the  indebtedness  which  said 
collateral  was  intended  to  secure,  the  maker  may  again  reissue 
same  to  any  other  creditor  of  his,  either  before  or  after  maturity, 
and  under  like  conditions  as  he  might  transfer  or  pledge  notes 
primarily  executed  for  value.  Levy  vs.  Ford  et  al.,  41  An.  873, 
and  the  numerous  authorities  cited  by  the  court. 

No  creditor  can  invoke  the  revocatory  action  and  sue  individually  to 
annul  any  contract  made  before  the  time  his  debt  accrued.     C. 
C.  1993;  29  An.  513. 
51 
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A  contract  muBt  be  shown  to  be  both  simulated  or  fraadalent,  and 
injarioas  to  the  creditor  complaining  before  it  can  be  set  aside. 
If  one  of  these  reqaisites  does  not  exist  there  is  no  fraud.  The 
intention  to  defraud  must  be  proved.  18  La.  388;  2  Rob.  94;  I 
An.  42;  1  Rob.  627;  11  Rob.  493,  543;  12  An.  531. 

An  unfair  preference,  in  the  nature  of  a  sale  or  mortgage,  given  by 
the  debtor  to  one  of  his  creditors  for  an  existing  debt,  is  pre- 
samed  to  be  fraudulently  given.  This  presumption  extends  to 
such  contracts  only  as  were  given  and  inscribed  within  three 
months  previous  to  the  failure  of  the  debtor.     0.  O.  3359, 3360. 

*'If  a  bill  is  accepted  on  the  promise  that  a  mortgage  will  be  given 
to  secure  the  acceptor,  and  it  be  subsequently  triven,  if  the 
mortgagor  fails  the  date  of  the  promise  will  be  considered  in 
Inquiring  whether  it  should  be  set  aside."     2  N.  S.  88. 


Wm,  8.  Benedictf  Hugh  C,  Cage  and   Robt,  G,  Dugy4,  Attorneys 

for  Third  Opponents,  Appellees : 

Fraud  and  simulation  can  only  be  proved  by  indirect  or  circumstan- 
tial evidence,  and  when  a  prima  facie  case  has  been  made  out 
and  sufficient  facts  shown  to  throw  doubt  on  the  validity  and 
good  faith  of  a  transaction,  the  burden  is  shifted  to  the  parties 
who  know  the  truth  and  must  establish  it.  33  An.  1058,  1072; 
38  An.  813. 

When  notes  secured  by  mortgage  return  into  the  hands  of  the  maker, 
the  mortgage  becomes  extinguished  by  confusion.  Their  subse- 
quent reissue,  before  or  after  maturity,  can  not  revive  the 
mortgage,  particularly  to  the  preiudice  -of  third  persons,  who 
have  acquired  rights  against  the  property  before  such  reissue. 
4  R  416;   19  An.  26;  20  An.  263. 

A  mortgage  is  looked  upon  with  suspicion  when  the  alleged  holder, 
instead  of  using  his  own  name  to  enforce  it,  uses  that  of  a  per- 
son interposed,  his  office  boy,  and  who,  when  the  mortgage  is 
attacked  as  simulated,  fraudulent  and  void,  flies  technical  ex- 
ceptions through  the  same  office  boy,  thus  attempting  to  defeat 
the  action.     33  An.  1058. 

When  a  litigant  refuses  or  fails  to  put  upon  the  stand  a  person  pres- 
ent in  court,  one  of  the  principals  in  the  transaction  which  is 
attacked  as  simulated  and  fraudulent,  and  who  knows  all  the 
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facts,  the  presumption  is  that  the  testimony  of  that  person 
would  be  destructive  of  his  case.  33  An.  1058,  1072;  38  An.  818. 

A  plaintiff  who  does  not  claim  all  he  is  entitled  to  loses  the  overplus. 
C.  P.  156. 

Pledges  are  stricti  juris.  Delivery  and  possession  are  of  the  essence 
of  a  pledge.  The  debtor's  property  is  the  common  pledge  of 
his  creditors,  and  no  one  can  acquire  a  preference  over  it  with- 
out the  observance  of  the  rules  and  forms  of  law. 

When  a  third  person  is  agreed  upon  to  hold  property,  which  is 
claimed  to  have  been  pledged,  the  pledge  is  not  good,  as  such, 
when  the  third  person  does  not  know  and  agree  to  hold  it  as  a 
pledge.  If  he  only  agrees  to  hold  it  for  another,  as  the  prop- 
erty of  that  other,  With  or  without  the  knowledge  and  consent 
of  its  former  owner,  that  does  not  constitute  a  pledge. 


Argued  and  submitted  March  1,  1895. 
Opinion  handed  down  March  11,  1895. 
Rehearing  refused  May  6,  1895. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  case  was  before  us  in  February,  1894,  and  is 
reported  in  the  46th  Annual,  p.  191.  We  refer  to  that  case  for  a  full 
statement  of  the  pleadings.  It  will  be  seen  by  the  pleadings  that 
W.  S.  Parkerson  is  the  real  plaintiff,  and  Herber  was  the  nominal 
plaintiff  interposed  by  Parkerson.  This  proof  has  no  bearing  on  the 
case  other  than  as  one  of  the  links  in  the  chain  of  evidence  to  prove 
the  simulation  of  the  mortgage.. 

The  issues  before  us  on  this  second  appeal  are  whether  the  mort- 
gage is  simulated  and  fraudulent,  having  been  given  by  the  mort- 
gagor when  insolvent;  and,  if  a  valid  mortgage,  was  it  paid  or  ex- 
tinguished so  that  it  could  not  be  revived;  whether  Parkerson,  being 
the  attorney  of  Thompson,  and  knowing  of  his  insolvency,  could  ac- 
cept the  mortgage  notes  as  security  for  a  debt  due  him  by  his  client. 

It  follows,  as  a  matter  of  course,  if  the  mortgage  under  which 
Parkerson  purchased  is  null,  the  adjudication  to  him  is  also  null  and 
void ;  and  that  if  it  is  a  valid  mortgage  he  was  not  required  to  pay 
in  cash  the  price  of  the  adjudication,  as  it  was  less  than  his  debt. 
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Hence,  there  is  no  necessity  fur  discassing  these  points  presented  by 
third  opponents. 

The  facts  show  that  the  mortgage  was  executed  to  a  nominal  mort- 
gagee, for  the  purpose  of  being  used  as  collateral  security  upon 
which  to  raise  money.  It  was  placed  in  the  hands  of  and  pledged  to 
Oaptain  Murray  as  collateral  security. 

There  is  ^o  question  as  to  the  fact  of  the  large  indebtedness  of 
Thompson  to  Murray  and  that  the  mortgage  notes  were  placed  in 
his  hands  as  collaterals.  The  mortgage  being  thus  executed  for  the 
purpose  of  being  used  as  collateral  security,  it  is  of  no  consequence 
that  there  was  no  consideration  immediately  passing  from  the 
mortgagor  to  the  nominal  mortgagee.  Its  use  as  collateral  security 
gives  it  value  in  the  hands  of  the  holder  the  ^ame  as  though  payable 
to  one's  own  order  and  by  him  endorsed  and  the  notes  secnred  by 
the  mortgage  transferred  to  a  third  party  for  value. 

The  evidence  does  not  show  that  Thompson,  the  mortgagor,  was 
insolvent.  He  had  asked  for  a  respite  from  his  creditors,  and  the 
schedules  show  a  very  large  excess  of  assets  over  liabilities.  Res- 
pite is  evidence  only  of  temporary  embarrassment,  and  often  is 
asked  by  solvent  persons  as  an  indulgence  from  creditors.  There 
was  some  attempt  to  prove  that  the  mortgage  was  executed  for  the 
purpose  of  securing  the  mortgaged  property  from  the  creditors  of 
Thompson.  The  testimony  is  only  of  loose  declarations,  such  as 
that  the  lessee  of  the  property  had  been  told  by  Thompson  and 
Capt.  Murray  that  the  mortgage  was  all  right  and  that  he  would  not 
be  disturbed  during  the  period  of  the  lease,  and  a  statement  of 
doubtful  import  that  Moore,  a  debtor  of  Thompson,  had  stated  that 
the  mortgage  was  for  Thompson's  benefit  through  the  interposition 
of  Parkerson,  and  that  Thompson  had  improved  the  place  and 
stocked  it  after  the  execution  of  the  mortgage. 

Moore's  statement  is  not  definite  and  was  evidently  given  in  a 
manner  which  was  in  no  way  intended  to  affect  the  validity  of  the 
mortgage,  as  he  had  signed  an  agreement  in  which  this  mortgage  was 
recognized  as  valid  and  binding.  There  is  some  effort  to  show  as  a 
reason  for  the  simulation  that  in  the  act  of  pledge  of  Thompson 
to  Parkerson  it  was  alleged  that  at  the  time  the  mortgage 
notes  were  in  the  hands  of  Thomas  Sefton,  president  of  the  Home 
Insurance  Company,  and  as  a  fact  they  were  not  deposited  with  him 
as  collateral  security  by  Murray,  to  whom  they  were  first  pledged. 
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Sefton's  testimony  is  not  positive  as  to  the  deposit  of  the  collateral, 
while  that  of  Mnrray,  and  the  attendant  circumstances,  leave  no 
doabt  of  its  having  been  deposited  in  the  insurance  company,  with 
other  collaterals,  by  Murray.  We  do  not  appreciate  the  object  of 
this  testimony  as  to  the  pledge  of  the  note  to  Sefton,  unless  it 
is  intended  to  impeach  the  contract  of  pledge,  because  Sefton  was 
not  the  party  agreed  upon  as  the  detainer  of  the  pledge.  In  this 
view  of  the  case,  the  matter  will  be  hereafter  referred  to. 

What  has  been  said  about  the  execution  of  the  mortgage  at  the 
time  Thompson  was  alleged  to  be  insolvent  will  apply  to  the  secur- 
ing of  Parkerson's  debt  by  Thompson.  He  was  not  insolvent,  as  the 
record  shows.  His  embarrassment  only  made  it  the  more  impera- 
tive upon  Parkerson,  the  attorney,  to  secure  his  fee,  and  other  in- 
debtedness. The  amount  due  Parkerson  for  services  rendered  and 
to  be  rendered,  money  advanced  on  account  of  litigation,  and  money 
loaned  to  Thompson,  and  debts  paid  for  him,  has  not  been  seriously 
doubted.  We  find  no  evidence  in  the  record  to  dispute  any  of  the 
items  which  he  claims  Thompson  owes  him.  The  mortgage  was 
vaiid,  and  the  debt  due  to  Parkerson  by  Thompson  was  a  legal  and 
valid  obligation. 

It  is  also  shown  that  Captain  Murray,  who  held  the  notes,  was  paid 
in  full,  all  indebtedness  for  which  the  mortgage  notes  were  held  as 
collaterals. 

Murray's  debt  was  unquestionably  extinguished,  but  the  collateral 
mortgage  notes  could  again  be  used  as  collaterals  to  secure  another 
indebtedness,  whether  the  notes  had  matured  or  not,  or  whether 
they  had  come  back  in  the  hands  of  Thompson,  and  by  him  delivered 
to  Parkerson,  or  were  directly  delivered  to  Parkerson  by  Murray, 
whose  debt  had  been  extinguished.  This  is  no  longer  an  open  ques- 
tion, having  been  definitely  settled  in  the  case  of  Levy  vs.  Ford,  41 
An.  873. 

Was  Parkerson  the  legal  holder  of  the  note  to  secure  an  indebted- 
ness to  him?    On  this  point  the  record  shows  the  following  facts: 

In  the  summer  of  1890,  Parkerson  demanded  of  Thompson  security 
for  his  fee.  Oertain  mortgage  notes  were  to  be  given  to  Parkerson. 
Thompson  failed  to  deliver  them,  as  agreed  to  between  him  and  Par- 
kerson. On  November  24,  1890,  Thompson  confessed  judgment  in 
favor  of  Parkerson,  which  was  proved  up,  and  judgment  rendered  in 
accordance  therewith.     Execution  issued  on  this  judgment,  and  the 
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net  sum  of  eight  thonsaud  six  hundred  and  thirty- eight  dollars  and 
thirty -five  cents  realized,  and  credited  on  the  execution.  Parker- 
son,  according  to  his  statement,  gave  Thompson  credit  for  the 
amount.  In  March,  1891,  Parkerson  insisted  npon  security  being 
given  for  his  debt.  The  mortgage  notes  which  Thompson  had 
agreed  to  deliver  to  Parkerson  were  on  the  Wauban  plantation, 
which  Thompson  had  given  to  Oaptain  Murray,  as  collateral  security 
for  a  large  debt  due  by  Thompson  to  him.  Captain  Murray  held 
both  these  notes  and  the  mortgage  notes  in  controversy,  as  col- 
laterals. On  March  2,  1891,  Parkerson,  Murray  and  Thompson 
entered  into  an  agreement,  in  which  it  was  stipulated  that  the 
mortgage  notes  on  Grand  Couteau  plantation,  in  St.  Landry  parish, 
then  pledged  to  Thomas  Sefton,  to  which  we  have  heretofore  alluded, 
were  the  property  of  Parkerson,  and  that  after  the  payment  of  the 
amount  for  which  they  were  pledged,  and  the  crop  on  the  Waubun 
plantation  should  be  made  and  realized,  the  mortgage  notes  should 
be  delivered  to  Parkerson.  On  the  reverse  of  the  document,  Par- 
kerson signed  a  statement  agreeing  that  the  mortgage  notes  should 
not  be  claimed  by  him  until  the  making  and  realizing  the  secdnd 
crop  on  the  Waubun  plantation,  provided  Murray  would  advance 
for  the  crops  of  1891  and  1892  on  said  plantation.  This  agreement 
is  explained  in  Parkerson's  testimony  when  he  says,  at  that  date, 
March  7,  1891,  Murray  had  no  interest  in  the  mortgage,  as  he  loaned 
the  note  to  him  in  order  to  enable  him  to  secure  the  advances  upon 
the  Waubun  plantation.  It  is  recited  in  the  agreement  to  deliver 
the  notes  to  Parkerson,  that  they  were  in  the  hands  of  Sefton, 
president  of  the  Home  Insurance  Company.  Sefton  loaned  to 
Moore,  owner  of  the  Waubun  plantation,  and  to  Murray,  to  raise 
crops  on  said  plantation,  twenty-five  thousand  dollars.  The  note 
given  for  the  sum  was  executed  by  Moore  and  endorsed  by  Murray. 
The  money  advanced  was  paid  to  the  insurance  company.  Murray 
again  got  possession  of  the  note. 

On  14th  January,  1892,  Thompson,  Moore,  Murray  and  Parkerson 
entered  into  an  agreement  by  which  John  T.  Moore  assumed  the  in- 
debtedness of  Thompson  to  Murray  in  the  amount  of  thirty  thousand 
dollars.  Captain  Murray  was  to  hold  the  second  mortgage  note  on 
the  Waubun  plantation  as  his  property  to  secure  Moore's  indebted- 
ness to  him.  Murray  agreed,  after  the  settlement  was  effected,  to 
deliver  to  Philip  Thompson  whatever  collaterals  he  had  belonging  to 
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him.  Parkerson  agreed  to  do  all  in  his  power  to  secnre  advances 
for  the  Waubnn  plantation  so  long  as  Murray  continued  to  advance, 
and  consented  that  the  first  mortgage  on  Grand  Oouteau  plantation, 
pledged  to  Thomas  Sefton,  should  be  used  as  collateral  security.  By 
this  agreement  the  debt  of  Thompson  to  Murray  was  extinguished. 
On  February  26,  1898,  Murray  and  Thompson  called  at  Parkerson' s 
office  and  delivered  to  him  the  mortgage  notes  on  the  Grand  Oouteau 
plantation. 

In  his  reasons  for  judgment  for  the  intervenors  and  third  oppon- 
ents, the  District  Judge  says,  '*  prior  to  March  2,  1891,  there  was  no 
agreement  between  Parkerson  and  Murray  to  pledge  the  mortgage 
notes  on  the  Grand  Oouteau  plantation,  or  that  Murray  should  hold 
them,  after  the  payment  of  his  debt,  as  custodian  for  Parkerson,  as 
pledgee.  That  on  said  date  the  notes  were  held  by  Murray — pledged 
to  him  by  Thompson — and  that  the  act  of  March  2,  1891,  was  not  an 
act  of  pledge  in  accordance  with  the  requirements  of  the  Oode. 
That  from  the  date  of  the  agreement  between  Parkerson,  Thompson 
and  Murray,  March  2,  1891,  to  January  14,  1892,  the  notes  were 
pledged  to  Murray  for  a  debt  of  Thompson;  and  that  by  the  agree- 
ment of  14th  January,  1892,  the  debt  was  extinguished  and  paid, 
and  the  note,  both  by  the  agreement  and  the  operation  of  law,  be- 
came the  property  of  Philip  Thompson,  and  that  the  mortgage  notes 
could  not  thereafter  be  reissued." 

Oonceding  that  the  agreement  of  March  2,  1891,  did  not  operate 
as  a  pledge  of  the  note  to  secure  Parkerson's  indebtedness,  there 
was  no  seizure  of  the  notes  while  they  were  in  the  hands  of  Murray, 
and  no  right  adverse  to  Parkerson  was  asserted  upon  them.  We  can 
therefore,  eliminate  the  agreement  from  the  case,  and  consider  only 
the  delivery  of  the  notes  to  Parkerson,  either  by  Murray  or  by 
Thompson,  it  is  immaterial  who  delivered  them.  There  was,  when 
the  notes  were  delivered  to  Parkerson,  a  strict  compliance  with 
every  requisite  for  a  perfected  pledge.  The  mortgage  was  executed 
to  be  used  as  collateral  security  to  borrow  money.  The  debts  for 
which  it  was  pledged  became  extinguished,  and  necessarily  the 
security  became  the  property  of  Thompson.  He  owed  a  debt  to 
Parkerson,  and  under  the  authority  of  the  case  of  Levy  vs.  Ford, 
already  cited,  Thompson  could  reissue  the  mortgage  notes  to  him 
as  collaterals. 

It  is  urged  as  reasons  for  annulling  the  act  of  mortgage  that  Par- 
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kerson  obtained  a  conf ession  of  judgment  from  Thompson,  and  proved 
up  the  same,  and  issaed  a^.  /a.  on  the  same;  that  he  defended  suits 
against  Thompson,  and  fought  for  delay;  that  Thompson  and  Mur- 
ray both  said  the  act  of  mortgage  was  a  simulation;  that  the  nomi- 
nal plaintilDP  is  the  office  boy  of  Parkerson,  and  that  Parkerson 
obtained  an  unfair  preference  over  other  creditors,  as  the  mortgagor 
was  insolvent  to  his  knowledge. 

These  facts,  when  shown,  are  of  such  a  conspicuous  character  as 
to  discredit  the  mortgage,  and  force  the  plaintiff  to  proof  of  its 
reality.  There  is  no  doubt  whatever  that  the  mortgage  was  real, 
and  executed  for  the  purpose  of  raising  money,  and  that  it  performed 
the  offices  for  which  it  was  executed.  Parkerscn's  debt  was  real, 
and  he  had  the  right  to  demand  security  for  the  same.  And  after 
the  mortgage  notes  had  done  service  with  one  debtor,  as  collaterals, 
the  creditor  had  the  right  to  reissue  them  to  another  debtor  to  per- 
form the  same  service.  The  record  does  not  show  facts  sufficient  to 
justify  a  conclusion  that  Thompson  was  insolvent  when  the  notes 
were  pledged  to  Parkerson.  We  know  of  no  law  which  prevents  a 
party  who  holds  pledged  property  from  agreeing  to  hold  the  same 
by  the  consent  of  creditor  and  debtor  for  the  former  after  the  ex- 
tinguishment of  his  own  debt.  The  fault  found  in  the  document  of 
2d  March,  1891,  is  that  it  does  not  use  the  word  '*  pledge,"  but  instead 
of  it  says  that  Parkerson  is  the  owner  of  the  notes.  There  is  no  in- 
consistency in  claiming  as  pledgee  under  this  contract,  as  the  pledgee 
is  during  the  existence  of  the  pledge  qualified  owner  of  the  pledged 
property.  If  the  contract  is  not  such  as  it  purports  to  be,  it  will  not 
be  invalid  on  that  account  if  it  contains  all  the  essentials  of  another 
contract  which  may  be  enforced.  Rhodes  vs.  Rhodes,  10  La.  85; 
Wolf  vs.  Wolf,  12  An.  629. 

The  written  contract  of  March  2,  1891,  contains  at  least  an  agree- 
ment to  pledge.  The  parties,  Thompson,  the  pledgor;  Parkerson, 
the  pledgee,  and  Murray,  the  custodian,  treated  the  contract  as  one 
of  pledge.  Murray  declared  that  after  the  2d  March,  1891,  he  bad 
no  interest,  under  his  former  contract  of  pledge  with  Thompson, 
in  the  notes,  and  recognized  Parkerson' s  right  to  control  the  same, 
and  in  the  contract  or  agreement  of  January  14,  1892,  all  parties  to 
it  recognized  Parkerson' s  right  to  control  the  notes  and  to  designate 
their  use  as  collaterals  for  supplies.  Art.  8144  of  the  Civil  Code 
says:     ^<  If  at  the  time  of  the  contract  the  debtor  had  not  the  own* 
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^rship  of  the  thing  pledged,  bat  has  acquired  it  since,  by  what  title 
soever,  his  ownership  shall  relate  back  to  the  time  of  the  contract 
and  the  pledge  shall  stand  good."  At  the  time  this  contract  was 
made  the  notes  were  pledged  to  Thomas  Sefton,  ont  of  the  control 
and  possession  of  Thompson.  The  evidence  shows  he  afterward 
acquired  the  possession  or  control  of  the  notes  and  delivered  them 
to  Parkerson  in  parsnance  of  the  original  contract.  The  contract  of 
pledge  was  then  completed  by  the  delivery  of  the  thing  pledged, 
and  it  related  back  to  the  time  of  the  first  contract  and  in  the 
langaage  of  the  article  pf  the  Code,  the  pledge  shall  stand  good. 

The  intervener's  suits  were  filed  more  than  a  year  after  this  con- 
tract of  pledge,  and  Art.  1987  of  the  Oode  has  application  as  a  bar 
to  the  demand  of  interveners  to  set  aside  the  mortgage,  becaose  the 
pledge  of  the  same  was  made  to  Parkerson,  who  knew  of  the  insol- 
vent condition  of  Thompson. 

There  has  been  some  confusion  in  the  case  by  construing  the  col- 
lateral obligation  as  a  primary  one,  and  concluding  that  it  was  ex- 
tinguished by  payment  and  became  inert,  and  no  longer  an  object 
of  further  use.  Under  adjudication  in  this  State,  the  distinction 
is  clearly  drawn.  The  mortgage  having  been  originally  intended  for 
use  as  the  means  of  borrowing  money,  by  pledging  it  as  collateral 
•security  for  a  primary  obligation,  the  extinction  of  the  latter  leaves 
the  collateral  mortgage  still  in  existence,  subject  to  be  employed  in 
further  negotiations.  The  mortgagor  could  virtually  execute  an- 
other mortgage  on  the  property  for  the  same  purpose  and  pledge 
the  mortgage  notes.  Why  then  cause  the  useless  expense  and  de- 
lay when  the  mortgage,  already  executed,  can  perform  the  desired 
service?  In  fact,  if  it  has  not  been  executed  on  the  mortgaged 
property,  it  is  not  extinguished  and  will  live,  unless  it  expires  by 
prescription,  as  long  as  the  mortgagor  chooses  to  reissue  it.  There 
is  no  reviving  of  the  mortgage,  as  it  has  never  been  extinguished. 
Hence  a  pledgee  of  such  a  note  as  collateral  security  is  entitled  to 
the  extent  of  his  debt  to  all  the  the  rights  of  a  bona  fide  holder,  and 
is  for  all  practical  purposes  the  owner  of  the  note.  Mechanics' 
Building  Association  vs.  Ferguson,  29  An.  548. 

This  question  as  to  the  reissuing  of  a  mortgage  note,  used  as  col- 
lateral security  when  returned  to  the  maker  after  the  payment  of 
the  mortgage  secured  by  it,  is  fully  discussed  in  the  case  of  Levy, 
Jr.,  vs.  Ford,  41  An.  878.    In  that  case  the  court  held  that  when  the 
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debt  was  paid  and  the  collateral  retnrned  to  the  maker,  he  conld 
reissae  same  to  any  other  creditor,  either  before  or  after  matarity, 
nnder  the  same  conditions  that  he  might  transfer  or  pledge  a  note 
primarily  executed  for  value. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now 
ordered  that  the  demand  of  interveners  and  third  opponents  be  dis- 
missed at  their  costs  in  both  courts. 


No.  11,638. 

SUCCESBION  OF  Mbs.  Widow  Julib  Coudeb. 

On  the  Motion  to  Dismiss. 

Where  a  testamentary  executor  files  his  final  account  and  tableau  of  distribu- 
tion, and  asks  that  the  funds  be  distributed  and  the  instituted  heirs  be  placed 
in  possession  of  the  property  bequeathed  to  them,  an  appeal  from  a  Judg- 
ment thereon  which  only  orders  the  funds  distributed,  will  be  sustained. 
Where  subsequently  a  petition  Is  filed  by  the  testamentary  executor  alleging 
the  succession  to  be  still  under  administration  and  praying  for  a  Judgment 
putting  the  heirs  in  possession,  which  is  rendered,  an  appeal  from  such 
a  judgment  by  same  paities  who  took  the  first  appeal  will  be  sustained. 
The  Judgments  are  distinct  and  on  separate  matters. 

On  the  Merits. 

When  the  heirs  take  from  the  succession  of  their  mother  as  legatees,  the  co-heirs 
are  entitled  to  citation  to  establish  or  oppose  the  executor's  account  in  which 
he,  the  executor,  applies  to  deliver  the  husband's  property  in  satisfaction  of 
the  legacies  left  by  the  mother,  before  making  any  proof  that  there  was  a 
translation  of  the  property  to  the  latter. 

The  account  could  not  be  made  binding  upon  the  heirs  on  a  Judgment  of  homolo- 
gation made  without  citation. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
RightoTy  J. 


Henry  P.  Dart,  for  Plain tlfP  in  rule  to  annul  will,  Appellants,  cites: 
6  La.  225;  11  Rob.  120;  30  An.  703;  34  An.  117;  29  An.  381;  O.  O. 
1184-6;  46  An.  266. 


William  E.  Murphy^  for  Testamentary  Executor,  defendant  in  rule, 
Appellee,  cites:  40  An.  278;   10  Rob.  188;  18  An.  268;  80  An.  1138. 
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On  Motion  to  Dismiss. 

Snbmitted  on  briefs  December  10,  1894. 
Opinion  on  motion  handed  down  January  2,  1895. 


On  Mbbtts. 

Submitted  on  briefs  April  11,  1896. 
Opinion  banded  down  April  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

MgEneby,  J.  The  appellees  have  filed  a  motion  to  dismiss  this 
appeal  on  the  ground  that  the  appellants  obtained,  on  the  9th  of 
May,  1894,  a  suspensive  appeal,  and  subsequently  the  appellants 
applied  for  and  obtained  a  second  appeal  from  the  same  subject 
matter. 

The  two  judgments  appealed  from  are  in  the  same  transcript. 

The  testamentary  executor  filed  his  tableau  of  distribution  and 
prayed  that  he  be  authorized  to  distribute  the  funds  of  the  succes- 
sion according  to  the  final  and  definite  account  which  he  presented 
and  filed,  and  that  he  be  authorized  by  a  decree  of  the  court  to 
deliver  to  the  heirs  possession  of  the  properties  respectively  be- 
queathed to  them  by  the  will  of  the  deceased  after  paying  all  debts 
of  the  succession. 

There  was  no  opposition  to  this  account  and  it  was  homologated  in 
the  following  terms:  '*  It  is  ordered  that  said  account  be  approved 
and  homologated  and  the  funds  distributed  accordingly." 

From  this  judgment  Amelia  Oouder,  Viola  Oouder,  Walter  and 
Edward  Oouder  appealed  and  perfected  the  same. 

On  May  22,  1894,  following  the  above  judgment,  the  testamentary 
executor  petitioned  the  court  to  put  in  possession  of  the  instituted 
heirs  the  property  bequeathed  to  them. 

A  judgment  was  rendered  on  22d  May,  1894,  in  accordance  with 
the  prayer  of  the  petition. 

From  this  judgment  the  appellants  took  a  suspensive  appeal. 

The  judgment  first  rendered  only  homologated  the  account,  and 
ordered  a  distribution  of  the  funds  of  the  succession.  That  part  of 
the  petition  and  prayer  of  the  testamentary  executor  to  put  the 
instituted  heirs  in  possession  found  no  response  in  the  judgment. 
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In  his  petition  to  pat  the  instituted  heirs  in  possession,  dated  May 
22,  1894,  he  alleges  filing  the  definitive  accoont  and  its  homologa- 
tion and  approval,  and  that  the  saecession  was  still  under  adminis- 
tration in  the  District  Oourt. 

The  first  judgment  had  reference  only  to  the  approval  and  homol- 
ogation of  the  account,  and  was  silent  as  to  sending  the  heirs  into 
possession  of  the  property. 

The  second  judgment  sent  the  heirs  into  possession,  and  this  sup- 
plied what  was  omitted  from  the  first. 

As  there  was  no  reference  in  the  first  judgment  to  the  putting  of 
the  heirs  in  possession,  the  appellants  could  not  inquire  into  the 
legality  or  validity  of  such  proceeding.  Desiring  to  question  the 
validity  of  the  order,  their  only  recourse  was  to  appeal  from  the 
second  judgment.  The  two  judgments  were  on  distinct  matters  and 
separate  decrees.    The  motion  to  dismiss  is  denied. 

On  the  Merits. 

Bbbaux,  J.  The  executor  of  the  estate  of  Julie  Oouder  presented 
a  final  account  to  the  court  for  homologation.  It  includes  not  only 
an  account  of  the  succession  of  Julie  Oouder,  but  that  of  her 
husband. 

It  was  homologated  by  judgment,  from  which  the  heirs  of  Julie 
Couder,  the  children  of  Emile  Oouder,  her  son,  appeal. 

In  support  of  their  appeal,  they  assign  the  following  as  errors  of 
law: 

First:  That  the  judgment  rendered,  approving  the  final  account 
was  pronounced  without  notice  or  citation. 

Second :  That  it  was  rendered  without  any  proof  whatever. 

Third :  That  the  account  undertakes  to  transfer  in  kind  to  two  of 
their  co-heirs  the  interest  of  their  late  father,  Emile  Oouder,  in  cer- 
tain real  property. 

A  decision  regarding  the  first  point  presented  is  determinative  of 
the  issues  on  this  appeal. 

It  is  true  as  alleged  that  the  heirs  were  not  cited.  The  executor's 
insistence  is  that  publication  of  the  filing  of  an  account  is  a  cita- 
tion to  all  persons  concerned. 

After  the  judgment  had  been  obtained,  on  petition  of  the  ex- 
ecutor the  two  co-heirs  of  the  appellants,  Mrs.  William  0.  Shanks 
and  Mrs.  E.  J,  Nores,  were  placed  in  possession  of  the  property, 
without  notice  to  the  present  appellants. 
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Part  of  the  property  thuB  delivered  is  described  as  community 
property  of  the  commanity  between  Jalie  Oonder  and  her  husband, 
Pierre  Oouder. 

The  account  is  not  a  mere  tableau  of  distribution ;  it  was  not  made 
in  order  to  liquidate  succession  debts  or  to  obtain  the  court's  au- 
thorization to  pay  creditors  and  legatees.  But  is  it  a  proposed  final 
settlement  among  the  legatees  and  heirs? 

The  executor  assumed  that  the  appellants  were  without  interest, 
because  of  the  indebtedness  of  their  father  to  the  succession. 

This  may  be  entirely  correct ;  it  should  however  be  established 
contradictorily  with  the  representatives  of  the  heir  in  debt. 

Previous  to  the  filing  of  the  account  the  debts  had  been  paid,  and 
while  approval  of  these  payments  was  sought  the  fact  retrains  that 
'*in  addition  division  of  amounts  is  made  among  the  heirs." 

Indeed,  the  remaining  assets  of  two  estates  are  divided ;  that  of 
the  husband,  Pierre  Oouder,  who  died  many  years  ago,  and  the  estate 
of  the  junior  in  community,  Julie  Oouder,  who  held  the  property  in 
usufruct  to  the  day  of  her  death. 

In  Succession  of  Oonrad,  45  An.  94,  we  held  when  an  executor  or 
administrator  files  such  a  final  account  purporting  a  settlement  with 
the  heirs  of  the  estate,  aiid  a  distribution  among  them  of  the  net 
assets  of  the  succession  which  remains  in  his  hands  after  debts  are 
paid,  personal  notice  of  the  filing  thereof  must  be  given  to  the  heirs, 
otherwise  a  judgment  homologating  it  would  be  of  no  avail.  See  also 
Succession  of  Von  Hoven,  46  An.  911,  921. 

The  final  account  should  not  disturb  judgments  partially  distribut- 
ing the  funds  among  creditors. 

The  property  of  the  community  can  not  be  delivered  without  cita- 
tion. 

Granted,  that  the  legatees  are  entitled  to  all  that  was  bequeathed 
to  them;  if  the  testator,  as  appears  of  record,  has  bequeathed  prop- 
erty of  the  community,  the  community  interests  must  be  adjusted  to 
enable  the  executor  to  deliver  the  property. 

Under  no  circumstances  can  the  administrator  or  executor  of  the 
succession  of  the  wife  render  an  account  and  surrender  property  of 
the  succession  of  the  husband  or  of  the  community,  without  proof, 
after  citation  to  the  heirs,  that  such  changes  have  taken  place,  re- 
garding the  title  as  operated  a  translation  of  the  property  to  the  heir 
under  the  mother's  will. 
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These  legatees  can  not  sastain  their  claims  by  invoking  a  jadgment 
homologated  without  citation. 

It  is  ordered,  adjudged  and  decreed  that  the  judgments  appealed 
from  be  avoided,  annulled  and  reversed,  and  that  the  case  be  re- 
manded to  the  District  Oourt  to  enable  the  executor  to  apply  for  and 
have  the  heirs  cited  to  answer  his  petition  for  the  homologation  of 
his  account. 

Appellees  are  condemned  to  pay  costs  of  appeal. 


No.  11,606. 
L.   BoNQUois  vs.   A.    Monteleone. 

Where  a  building  has  been  condemned  by  an  inspector  under  a  city  ordinance, 
and  no  notice  of  the  fact  has  been  given  to  the  owner,  and  the  City  Council  has 
taken  no  action,  and  the  building  is  repaired  by  the  owner,  the  fact  of  the 
Inspector's  condemnation  will  not  present  the  owner  from  recovering  damages 
for  injury  by  the  erection  of  a  wall  close  to  and  adjoining  bis  and  at  one  part 
attached  to  it.  An  adjacent  proprietor  has  no  right  in  building  a  new  wall  to 
cut  away,  disturb  or  weaken  a  part  of  the  foundation  of  his  neighbor's  wall,  or 
to  cause  the  projections  of  his  wall  to  rest  on  that  of  his  neighbor,  and  if  it 
cause  injury  or  damage,  he  is  responsible. 

• 
A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 

^     King,  J. 


John  Baasich,  Jr.,  for  Plaintiff,  Appellee: 

Every  wall  which  is  a  separation  between  adjoining  buildings  of  the 
same  height,  which  buildings  are  supported  by  the  entire  wall, 
in  which  the  beams,  joists,  etc.,  are  placed  on  each  side,  is,  in 
absence  of  proof,  presumed  to  be  a  common  partition  or 
boundary  wall,  and  belongs  jointly  io  indivision  to  the  adjoining 
owners  of  the  buildings  without  reference  to  the  dividing  line  of 
the  lots.  C.  C,  Art.  677;  Weil  vs.  Baker,  89  An.  1102,  1103; 
44  An.  499,  Oldstein  vs.  Building  Association;  6  An.  566, 
Dorvilie  vs.  Amat;  9  An.  50,  Duncan  vs.  Labouisse. 

But  when  the  adjoining  buildings  are  not  of  the  same  height,  one 
being  lower,  a  two -story  building,  supported  by  two- thirds  of 
said  wall;  the  other,  a  three -story  building,  built  entirely 
against  said  wall  to  support  the  building,  the  said  wall  will  be 
presumed  to  be  a  common  or  partition  wall  only  as  high  as  the 
upper  or  highest  part  of  the  two -story  building;  that  portion  of 
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said  wall  enclosing  and  supporting  the  third  story  of  the  three - 
story  bailding,  is  presumed  to  belong  to  the  owner  of  the  highest 
building,  and  can  not  be  used  or  built  upon  by  the  owner  of  the 
adjoining  two -story  building  in  erecting  a  higher  and  heavier 
building  without  the  express  consent  of  the  owner  of  the  three - 
story  building,  or  without  paying  one -half  the  value  of  same,  so 
as  to  make  it  a  wall  entirely  in  common.  If  he  fails  so  to  do  and 
uses  the  wall,  he  commits  a  tort.  Toullier,  Bd.  1833,  Vol.  2,  p. 
62,  Sec.  186;  Com.  on  Art.  677,  Civil  Code;  Pardessus  on  Servi- 
tudes, Vol.  1,  p.  376,  Sec.  160;  C.  0.  676-684;  27  An.  199, 
Chism  vs.  Boyd;  Oldstein  vs.  Building  Association,  44  An.  602. 

Where  defendant,  an  adjoining  owner,  formerly  owned  a  two -story 
building,  supported  by  an  old  wall,  whether  a  wall  owned  en- 
tirely in  common  or  partly  in  common,  which  old  wall  was 
sufficient  to  sustain  the  weight  it  was  built  to  bear — a  three 
and  two-story  building — defendant  can  not  demolish  the  two- 
story  building  and  erect  in  its  place  a  heavy,  massive  five -story 
building,  annex  the  side  wall  of  same  on  the  side  of  said  adjoin- 
ing old  wall,  place  an  offset  on  top  of  said  old  wall,  or  interfere 
with  said  wall  or  its  foundation,  without  obtaining  the  express 
consent  (written  consent,  the  authorities  say)  of  the  co-owner 
of  the  common  wall  (the  plaintiff) ,  or  on  his  refusal,  to  resort 
to  law  to  cause  the  necessary  inspections  to  be  made  and  pre- 
cautions to  be  used,  to  avoid  injury  to  the  adjoining  building 
belonging  to  plaintiff,  and  not  having  done  so,  defendant  uses 
the  old  wall  so  as  to  overload  it,  causes  it  to  sink,  thus  damag- 
ing plaintiff's  building,  he,  defendant,  commits  a  trespass  and 
will  be  liable  for  all  the  damages  to  plaintiff's  adjoining  property 
supported  by  said  old  wall.  Rev.  O.  C,  Arts.  579-679-686;  Par- 
dessus,  Vol.  1,  p.  406,  Sec.  178;  Peirce  vs.  Musson,  17  La. 
Rep.  396  (and  authorities  therein) ;  9  An.  49,  Duncan  vs. 
Labouisse;  Heine  vs.  Merrick,  41  An.  202;  interpreting  Arc.  686, 
0.  C.  (and  authorities  therein  cited) . 

A  co-proprietor  is  at  liberty  to  increase  the  height  of  the  parcition  wall 
or  wall  held  in  common,  at  his  own  expense,  provided  it  is  suf- 
ficient or  strong  enough  to  support  the  additional  weight;  if  it 
is  not,  he  is  bound  to  rebuild  it  anew,  at  his  expense,  taking  the 
additional  thickness  from  his  own  property ;  this  right  imposes 
upon  him  the  corresponding  duty  of  having  the  wall  examined 
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by  experts  appointed  by  the  court  to  examine  whether  it  could 
stand  the  additional  weii^ht;  where  the  co- proprietor  faUs  so  to 
do,  he  is  clearly  liable  for  damage  to  the  wall  in  common,  and 
the  building  of  the  adjacent  owner,  supported  by  it,  haying  an 
equal  or  greater  interest  in  said  common  wall.  18  La.  271,  and 
Pierce  vs.  Musson,  17  La.  390;  Rev.  0.  C,  Art.  681-682; 
Sirey,  Commentary  on  Art.  669,  C.  N.,  similar  to  Art.  681,  Do- 
mat's  Civ.  Law,  Edit  1860,  p.  447,  Sec.  1064. 

But  an  adjacent  owner  (defendant)  whose  old  building  was  sup- 
ported on  one  side  by  an  old  party  or  common  wall,  had  no 
right  to  weaken  said  old  party  wall  without  plain  tifP's  express 
consent,  undermine  it,  and  cut  or  remove  a  course  of  brick  from 
its  foundation,  to  build  a  heavy  five -story  wall  close  up  against 
it,  and  to  erect  an  offset  or  heavy  water  table  on  top  of  it,  and 
thus  damage  the  party  wall  and  plaintiff's  adjoining  building 
supported  by  said  wall ;  in  so  doing,  defendant  is  responsible  for 
all  damages  to  plaintiff's  building,  and  can  not  shield  himself 
against  the  consequences  of  the  error  committed  by  his  architect 
or  builder.     Same  decision;  Peirce  vs.  Musson,  17  La.  Rep.  390. 

It  was  a  great  mistake  for  defendant  to  have  had  the  side  wall  of  hia 
heavy  five -story  building  built  on  the  boundary  line  between  hia 
said  building  and  that  of  plaintiff  without  taking  out  the  founda- 
tion of  the  old  common  party  wall,  piling  the  new  foundation 
and  extending  the  offset  of  the  foundation  of  the  new  wall  on 
each  side  partly  on  plaintiff's  property,  which  defendant  had 
the  right  to  do,  so  that  the  centre  of  gravity  of  the  two  walla 
would  fall  on  the  centre  of  a  common  foundation  properly  con- 
structed to  sustain  both  walls ;  tbat  a  heavy  high  wall  built  upon 
the  boundary  line  without  the  offsets  extending  over  the 
boundary  line  into  the  adjacent  lot  is  defective  and  can  not  standi 
is  clearly  recognized  by  our  jurisprudence.  3  An.  166;  Murrell 
vs.  Fowler,  and  Heine  case,  4L  An.  206. 

Where  defendant,  an  adjoining  owner  of  a  two -story  building  sup- 
ported by  a  wall  in  common,  demolishes  his  building  and  erects 
a  heavier  five- story  building,  builds  his  side  wall  on  the  old  wall 
in  common  instead  of  following  the  law  requiring  him  to  take 
out  the  old  wall  and  foundation  and  build  a  stronger  wall  and 
foundation,  and  the  old  wall  proves  insufficient,  sinks  and 
damages  the  adjoining  building  of  plaintiff  resting  against  said 
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wall,  rendering  same  untenantable,  defendant  is  a  wrong- doer, 
and  is  responsible  for  all  profits  and  rents  lost  by  the  adjoining 
proprietor,  plaintifiF.  30  An.  84,  Gettworth  vs.  Hedden;  Heine 
vs.  Merrick,  41  An.  208;  Peirce  vs.  Masson,  16  La.  O.  S.  894,  396. 

In  a  suit  for  damages  occasioned  by  a  wrongful  act,  prescription 
rans,  not  from  the  time  the  act  was  done,  bat  from  the  time 
when  the  damage  was  sustained  in  consequence  of  it.  86  An. 
460,  Hotard  vs.  Railway  Co.,  and  87  An.  728,  Heath  vs.  Texas 
Pacific  Railway. 

Where  the  chimneys  of  an  adjoining  proprietor,  built  in  a  wall  in 
common,  become  useless  and  fail  to  draw  any  longer,  caused  by 
the  co-owner  of  said  wall  erecting  a  high  building  adjoining,  it 
is  the  duty  of  said  co-owner,  in  erecting  the  higher  building,  to 
ccarry  up  said  chimneys  on  his  high  building  at  his  expense, 
and  where  through  error  the  party  whose  chimneys  are  carried 
up  pays  the  cost  of  raising  same  he  is  entitled  to  recover  the 
amount  back.  Toullier  Droit  Civil,  Vol.  2,  Paris  Ed.  1833,  Sec. 
208;  Perrln  and  Rendu,  No.  2997;  O.  P.,  Art.  18;  O.  C.  2301;  10 
An.  74  and  75,  Catholic  Society  vs.  New  Orleans. 

The  action  to  recover  what  was  paid  without  being  due  is  one  aris- 
ing out  of  a  guast- contract  and  is  prescribed  in  ten  years.  C.  C. 
2294;  16  An.  143,  Garland  vs.  Scott;  36  An.  408;  86  An.  868, 
Succession  of  Richmond. 


Albert  Voorhies  for  Defendant,  Appellant. 


Argued  and  submitted  February  12,  1895. 
Opinion  handed  down  February  25,  1895. 
Rehearing  refused  May  6,  1S95. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  The  plaintifP  sued  the  defendant  to  recover  the  sum 
of  two  thousand  seven  hundred  and  sixty -eight  dollars  and  eighty 
cents  damages  for  injury  to  the  front  and  side  walls  of  his  building 
No.  86  Customhouse  street,  which  amount  also  includes  loss  of  rents, 
all  caused  by  defendant's  putting  up  a  five -story  building  adjoining 
the  building  of  plaintiff. 
52 
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In  the  first  petition  filed,  four  hundred  and  eleven  dollars  was 
demanded;  twenty -five  dollars  damage  to  interior  wall,  and  to  roof ; 
thirty-six  dollars  for  loss  of  rent,  and  the  balance  for  injury  to  ex- 
terior front  wall. 

To  this  demand,  a  general  denial  was  pleaded. 

Oonstming  the  cause  of  action  as  continuous  by  the  injury  done 
plaintilDP's  building  by  the  unsettled  condition  of  the  building  of 
defendant,  which  it  was  alleged  was  continually  sinking,  several  sup- 
plemental petitions  were  filed,  the  first  claiming  an  additional  dam- 
age of  nine  hundred  and  five  dollars,  making  six  hundred  and  thirty- 
three  dollars  damage  to  the  side  wall,  and  two  hundreij  and  twenty- 
two  dollars  for  additional  rent  by  loss  of  tenants,  and  one  hundred 
and  eighty -six  dollars  for  loss  of  rent  to  be  sustained  on  account  of 
loss  of  tenants  during  the  time  required  to  repair  plaiutifT's  building. 
The  second  demand  claims  the  additional  sum  of  two  hundred  and 
eighty- five  dollars  for  more  rent  for  vacant  third  story,  from  April, 
1898,  to  March,  1894.  This  last  demand  is  based  on  the  allegation 
that  the  building  of  defendant  continues  to  settle,  preventing  plaintiff 
from  making  anything  but  temporary  repairs,  as  plaintiff  had  been 
informed  by  the  architect  that  no  permanent  repairs  could  be  made 
until  defendant's  building  had  permanently  settled,  and  that  the 
plaintiff,  inconsequence  of  these  facts,  could  not  guarantee  his  tenants 
that  they  would  not  be  disturbed  during  the  repairing  of  the  build- 
ing. An  additional  sum  of  one  hundred  and  five  dollars  and  eighty 
cents  is  claimed  from  the  defendant  on  account  of  the  plaintiff  hav- 
ing paid  him  this  amount  in  error  for  carrying  up  two  chimneys  of 
his  building  above  defendant's  five-story  wall. 

These  demands  were  put  at  issue,  defendant  alleging  that  the  wall 
claimed  as  a  party  wall  had  been  condemned  by  the  city  of  New 
Oileans,  and  that  it  was  plaintiff's  fault  to  have  permitted  it  to  re- 
main standing,  and  to  use  the  same  in  violation  of  the  city  ordinance. 
An  exception  of  no  cause  of  action  was  filed  to  the  supplemental 
petitions,  and  the  prescription  of  one  year  was  pleaded  to  plaintiff's 
several  demands. 

On  the  25th  April,  1894,  plaintiff  filed  a  third  supplemental  peti- 
tion, alleging  the  sinking  of  the  walls  of  his  building  since  January 
31,  1894,  caused  by  the  additional  sinking  of  plaintiff's  building. 
This  demand  is  for  one  thousand  one  hundred  and  sixty  dollars  and 
sixty -seven  cents,  and  is  based  on  the  allegation  that  the  continuous 
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sinkiDg  of  plaintiff's  building  since  the  filing  of  the  last  petition 
necessitates  radical  repairs  and  reconstructions  of  plaintiff's  building 
to  place  it  in  a  condition  in  which  it  existed  prior  to  the  year  1892, 
before  it  was  damaged  by  plaintiff's  building.  To  this  petition  the 
same  defences  are  filed  as  to  the  other  demands. 

Below  there  was  judgment  for  the  plaintiff  for  the  sum  of  one 
thousand  and  fifty  eight  dollars,  with  interest.  From  this  judgment 
the  defendant  appealed. 

In  the  record  there  is  evidence  that  after  a  fire,  which  resulted  in 
the  defendant  being  compelled  to  erect  the  building  which  it  is 
claimed  injured  plaintiff's  building,  under  the  ordinances  of  the  City 
Council,  plaintiff's  entire  building  was  condemned  by  the  report  of 
an  inspector.  But  there  was  no  notice  given  to  the  plaintiff  of  this 
condemnation,  and  the  City  Council  took  no  action  on  the  inspector's 
report.  This,  then,  was  a  matter  between  the  city  authorities  and 
the  plaintiff.  Not  having  been  forbidden  to  repair  his  building,  he 
took  steps  to  have  it  repaired,  and  the  testimony  of  the  painter, 
carpenter,  tinners  and  plasterer  who  did  the  repairs  is  conclusive 
that  the  building  of  plaintiff  was  in  good  condition  prior  to  the  erec- 
tion of  defendant's  five-story  building.  This  testimony  is  also  cor- 
roborated by  that  of  the  tenants  of  the  building,  who  vacated  the 
same  because  of  damage  to  it  after  the  erection  of  the  five -story 
building. 

There  is  a  considerable  amount  of  expert  testimony  which,  for  the 
plaintiff,  is  conclusive  as  to  the  soundness,  solidity  and  perfection  of 
his  building ;  and  that  for  the  defendant  is  equally  as  positive  that 
his  building  has  not  settled,  and  that  it  has  caused  no  damage  to  de- 
fendant's bnilding,  which  has  been  partially  wrecked  by  its  inherent 
defects  caused  by  old  age  and  faulcy  construction  in  the  foundation. 

Disregarding  this  testimony  of  the  experts  and  looking  at  the 
facts,  we  find  from  the  evidence  of  mechanics  who  repaired  plain- 
tiff's building  that  it  was  in  good  repair  when  defendant  erected  his 
building;  by  the  testimony  of  tenants  that  it  was  in  good  condition 
when  they  occupied  it  until  compelled  to  vacate  it  after  the  erection 
of  defendant's  building  for  the  reason  that  it  was  so  damaged  as  to 
be  no  longer,  in  the  parts  occupied,  habitable.  We  find  in  the  tes- 
timony of  defendant's  witnesses  that  the  offset  or  projecting  bricks 
from  the  old  foundation  were  removed  and  replaced  by  better  work ; 
that  defendant's  wall  was  built  on  his  own  land,  but  on  this  offset, 
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close  to  or  against  plaintiff's  wall,  and  then  fastened  to  it  by  a  coarse 
of  brickwork,  called  a  water  table  or  shed,  which  was  worked  into 
defendant's  wall  and  then  fastened  to  the  wall  of  plaintiff,  project- 
ing over  it  about  one  inch. 

There  is  no  evidence  that  plaintiff's  wall  sank  before  the  build- 
ing of  defendant's  wall.  There  is  evidence  of  the  fact  that  plaintiff's 
building  was  injured  after  the  building  of  defendant  was  erected, 
and  it  was  evidently  caused  by  some  disturbance  in  defendant's 
building,  or  by  the  sinking  of  plaintiff's  wall  in  consequence  of  the 
disturbance  of  its  foundation.  Although  not  perceptible  to  the 
naked  eye,  and  it  escaped  the  scientific  scrutiny  of  the  experts,  yet 
we  think  that  defendant's  building  settled,  and  by  both  causes,  the 
weakening  of  the  foundation  by  disturbing  it,  and  the  gradual  settling 
of  defendant's  wall,  fastened  to  that  of  plaintiff,  the  latter^ s  building 
wa^  injured,  A  part  of  defendant's  wall  rested  on  the  reconstructed 
set-off,  and,  although  it  went  up  only  against  or  alongside  of  the  wall 
of  plaintiff,  which  joined  by  the  '*  water  table,"  the  weight  of  the 
five -story  building  rested  partly  on  this  portion  of  the  foundation, 
upon  which  plaintiff's  wall  in  part  rested ;  this  we  think  was  sufficient 
to  cause  some  disturbance  in  plaintiff's  building. 

The  wall  was  one  held  in  common,  and  it  is  very  manifest  that  the 
defendant,  in  building  the  five -story  structure,  did  not  abandon  the 
wall  and  erect  one  exclusively  on  his  own  property,  free  from  plain- 
tiff's wall. 

Having  made  use  of  a  part  of  the  original  foundation,  and  having 
attached  his  wall  to  that  of  plaintiff,  the  defendant  was  compelled  to 
have  provided  against  any  injury  to  plaintiff's  building.  He  neg- 
lected to  strengthen  the  wall  in  common  to  support  the  a'lditional 
weight  which  he  added  to  it  by  the  water  table  attachment,  and  he 
failed  to  strengthen  the  foundation  ob  which  the  common  wall 
rested,  on  the  side  which  supported  plaintiff's  building.  The  soil  in 
the  city  of  New  Orleans  is  yielding,  baffling  at  times  the  skill  of  the 
expert  engineers  to  overcome  the  difficulties  in  the  way  of  arresting 
the  settling  of  large  and  heavy  buildings.  It  is  not  unreasonable 
then  to  suppose  that  a  large  five -story  building,  partly  built  on  an 
old  foundation,  would,  to  some  extent,  sink,  and  it  is  more 
plausible  that  an  old  foundation,  partially  taken  up  on  one  side,  and 
reconstructed  and  not  strengthened  on  the  other,  on  which  partly 
rests  a  heavy  wall,  would  disturb  a^^d  disarrange  the  old  and  existing 
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wall.  The  fact  that  the  new  bnildiiiK  visibly  shows  no  signs  of  sink- 
ing is  an  evidence  of  the  skill  of  the  architect  and  builder,  bat  the 
damaged  and  partially  wrecked  condition  of  the  old  building  is  also 
an  evidence  that  the  new  work,  in  its  solidity,  was  done  at  the  ex- 
pense and  the  sacrifice  of  tile  old. 

The  old  wall  was  not  sufficiently  strong  to  support  the  additional 
weight  placed  upon  it  by  defendant,  an  i  the  foundation  was  so  cut 
away  on  one  side  and  not  strengthened  on  th«  other  as  to  endanger 
plaintiffs  wall. 

In  building,  the  defendant  made  use  of  the  old  wall  to  support  his 
new  wall,  both  in  the  foundation  and  in  the  attachment,  although 
the  latt€r  was  not  intended  for  the  purpose  of  supporting  the  new 
wall.  But  from  the  views  we  have  expressed  it  is  plain  to  us  that 
the  attachment  by  means  of  the  water  table  brought  the  weight  of 
the  new  wall  to  bear  on  the  old.  These  facts  bring  this  case  within 
the  doctrine  announced  in  the  case  of  Pierce  vs.  Musson,  17  La.  389, 
in  which  it  was  held  that  ^'  an  adjacent  proprietor  has  no  right  to 
cut  away  part  of  the  foundation  of  his  neighbor's  wall  or  house,  or 
to  cause  the  projections  of  his  wall  to  rest  on  that  of  his  neighbor 
in  building  a  new  wall,  and  if  it  causes  injury  or  damage  he  is  re- 
sponsible." 

In  the  instant  case  there  was  no  effort  made  to  strengthen  the  old 
wall  as  required  by  Art.  655,  C.  C,  and  by  Arts.  681,  682. 

The  testimony  does  not  show  that  the  plaintiff  has  made  an  effort 
towards  the  permanent  repair  of  his  building.  His  demands  for  rent 
and  for  additional  damages  are  repeated  in  supplemental  petitions, 
with  alarming  frequency.  Under  these  conditions  the  damages 
to  be  assessed  against  the  defendant  would  be  prolonged  to 
an  indefinte  period  and  the  old  building  would  be  a  good  in- 
vestment, as  it  would  be  filled  with  tenants  paying  rents  through 
defendant,  and  reconstruction  and  repairs  would  be  never  ceasing. 
We  do  not  say  that  in  such  a  case,  if  repairs  were  completed  and 
new  damage  done,  no  cause  of  action  would  arise.  The  contrary  is 
the  law.  But  we  do  say  that  an  old  building  injured  by  the  erection 
of  a  new  one  can  not  be  kept  out  of  repair,  and  a  demand  constantly 
growing  and  enlarging  against  the  party  erecting  the  new  structure. 
Under  the  pleadings  we  can  not  safely  estimate  the  rents.  For  all 
demands  in  the  several  supplemental  petitions  to  the  time  of  filing 
the  same,   we   think   the   estimate   of  the   District  Judge   liberal. 
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After  repairs  have  been  made,  plaintiff's  rights  to  demand  damages 
for  new  injuries  will  be  reserved,  and  for  rents  during  a  reasonable 
time  taken  for  repairs. 
Judgment  affirmed. 


No.  11, 7U. 
Mrs.  Anna  Chapoton  vs.  Her  Creditors. 

Where,  after  Jadgment  on  a  syndic's  final  account,  a  rule  is  taken  on  him  to  sub- 
ject him  to  the  payment  of  interest  under  the  proyisions  of  Sec.  1870,  Revised 
Statutes,  no  judgment  can  be  rendered  against  him  for  amounts  which  he  failed 
to  deposit  in  a  chartered  bank  prior  to  the  judgment.  The  claim  should  have 
been  made  before  the  judgment  of  homologation,  by  which  the  creditor  is  con- 
cluded. Interest  on  a  claim  on  a  rule,  taken  after  judgment  of  homologation, 
against  the  syndic  on  failure  to  deposit  amounts  and  keep  books,  required  by 
said  section,  can  only  be  allowed  after  judgment,  and  ceases  on  payment  of 
the  judgment. 

APPEAL  from  the  Fourteenth  Judicial  District  Court  for  the  Parish 
of  Iberville.     Talbot,  J. 

Ernest  T,  Ftorance,  for  PlaintifP  in  rule  to  produce  bank  book  and 
to  destitute  syndic,  Appellant,  cites:  2  An.  41,  46;  6  An.  427;  11  An. 
279;  28  An.  867;  14  Lea  (Tenn.)  Rep.  553;  7  An.  460. 


Alex.  Hubert  for  Syndic,  Defendant,  Appellee,  cites:     46  An.  436, 
1230;  18  An.  64;   C.  P.,  Art.  667;  3  An.  116;  4  An.  283;  32  An.  947. 


Ar^ed  and  submitted  March  25,  1896. 
Opinion  handed  down  April  8,  1896. 
Rehearing  refused  May  6,  1896. 


The  opinio Q  of  the  court  was  delivered  by 

McEneby,  J.  The  syndic  in  this  insolvency  filed  a  tableau  of 
distribution,  prayiDg  fcr  its  approval  and  his  discharge.  J.  G.  Spor, 
a  mortgage  creditor,  opposed  the  same.  The  tableau  was  amended, 
and  the  syndic  appealed  to  this  court.  On  opponent's  motion,  the 
appeal  was  dismissed.     Chapoton  vs.  Creditors,  46  An.  413. 

Pending  the  appeal,  under  Sec.  1820,  Revised  Statutes,  Spor,  the 
mortgage  creditor,  sued  out  a  rule  against  the  syndic  to  show  cause 
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why  he  shonld  not  be  condemned  to  pay  the  estate  twenty  per  cent, 
per  annnm  on  the  amount  not  deposited  by  him  in  a  chartered  bank 
of  this  State,  as  soon  as  the  amoants  came  into  his  hands;  also  that 
the  syndic  failed  to  keep  a  bank  book  in  his  official  name.  He 
prayed  for  a  dismissal  from  office  of  the  syndic. 

The  rale  was  put  at  issae,  tried,  and  the  role  was  discharged. 

The  creditor,  Spor,  appealed. 

The  evidence  shows  that  the  syndic  failed  to  deposit  the  money 
separately,  and  that  he  failed  to  keep  a  bank  book  in  his  official 
name.  The  money  was  deposited  in  bank,  with  fands  of  the  partner- 
ship to  which  the  syndic  belonged.  He  denies  that  he  ever  used  the 
funds,  or  withdrew  them  from  the  place  of  deposit.  There  is  no 
evidence  that  he  did,  prior  to  the  judgment  of  homologation.  All 
the  creditors  to  whom  there  was  anything  to  go  have  been  paid, 
among  the  number  the  plaintiff  in  rule,  who,  however,  reserved  his 
right,  in  giving  a  receipt,  for  what  amount  might  be  additionally 
awarded  him  in  case  of  judgment  against  the  syndic  in  the  rule  now 
pending. 

From  the  facts  stated,  it  will  be  seen  that  this  case  is  within  the 
ruling  of  Succession  of  Mann,  4  An.  28,  and  Succession  of  Thompson, 
13  An.  263,  in  both  of  which  it  was  held  that  after  the  final  judgment 
of  homologation  the  claim  for  interest  can  only  be  sustained  from 
and  after  the  date  of  the  judgment.  Interest  before  the  date  of 
the  judgment  must  be  urged  in  the  opposition,  or  by  rule,  as  the 
interest  can  not  be  sued  for  distinctly  from  the  principal. 

Same  authorities. 

The  creditor,  Spor,  accepted  the  amount  due  him,  as  soon  as  it 
was  practical  to  pay  him,  and  we  see  no  reason  why  he  should  be 
paid  interest  on  his  judgment  by  prolonging  the  litigation  for  this 
purpose.  The  interest  after  judgment  is  for  the  detention  of  the 
fund,  and  runs  until  the  amount  is  paid.  The  creditor  can  not,  as  is 
attempted  in  this  case,  separate  the  interest  from  the  judgment,  and 
sue  for  it  distinctly  from  the  principal,  which  he  has  received.  After 
the  judgment,  as  a  matter  of  course,  the  interest  ceases. 

It  is  useless  to  pass  upon  the  demand  for  the  dismissal  of  the 
syndic.  He  has  paid  all  creditors,  and  is  virtually  discharged.  With 
the  affirmation  of  the  judgment,  there  could  be  left  no  demand 
against  the  estate. 

Judgment  affirmed. 
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No.  11,651. 
B.  E.  Mbtryb  vs.  Times- Democrat  Publishing  Company. 

Plaintiff  claiuaed  daiuuges  for  a  defamatory  publication.  Tbe  defendant  pleaded 
that  the  publication  wa8  made  without  malice  and  privileged. 

The  committee  of  the  Common  'Jouncil,  whose  proceedings  were  accurately  pub- 
lished, met  at  the  instance  of  the  Mayor  to  investigate  charges  of  mismanage- 
ment of  the  Leper  Hospital. 

The  report  published  was  prepared  by  a  writer  regularly  employed  upon  the 
paper.  The  report  gave  the  contents  of  a  letter  read  before  the  committee  and 
an  account  of  a  personal  $>tatement  of  the  author  of  the  letter,  supplementing 
the  contents  of  the  letter,  and  the  publication  also  contained  an  account  of  the 
visit  of  the  committee  to  the  hospital.  None  of  these  reports  were  of  matter 
treated  at  the  time  as  of  a  private  character. 

The  author  of  the  letter  was  under  contract  with  the  city  authorities  and  rerreived 
from  the  city  money  for  the  maintenance  and  treatment  of  persons  afflicted 
with  leprosy. 

During  the  investigation  before  the  committee  it  happened,  unfortunately,  that 
the  name  of  plaintiff  was  given  as  one  afnicted  who  was  roaming  at  large. 

The  newspaper  was  at  least  one  remove  from  the  utterer.  Although  the  report 
involved  matter  defamatory  of  plaintiff,  not  a  party  to  the  proceedings,  it  is 
still  privileged  if  accurate  and  impartial 

Reports  of  proceedings  and  transactions  of  State  Legislatures  and  their  commit- 
tees and  of  the  town  councils  are  priTileged  under  certain  conditions.  The 
principle  applies  also  to  the  committees  of  the  council  in  proceedings  in  ipen 
meetings  pertinent  to  any  imiulry  or  investigation  properly  pending  or  pro- 
posed before  them. 

The  heading  given  to  the  report  in  the  newspaper  was  not.per  ««,  of  a  libelons 
character;  it  was  pertinent  to  the  article  and  referred  to  the  inquiry  or  inves- 
tigation of  tbe  committee. 

Such  articles  generally  are  published  under  headings.  Leprosy  was  the  snbjeci  of 
Inquiry;  the  head-linert  called  attention  to  that  subject. 

The  subject  of  Inquiry  was  not  given  greater  publicity  than  the  occasion  required 

The  second  publication,  about  one  month  after  the  first,  was  not  a  repetition  of 
the  Urst,  and  contained  no  allusion  that  the  public  could  reasonably  cunstrae 
as  applying  to  plaintiff. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

Harry  L.  Edwards  and  Henry  J.  Rhodes  for  Plaintiff,  Appellant : 
The  meeting  of  the  committee  on  charities  was  called  for  the  sole 
purpose  of  investigating  charges  of  mismanagement  of  the  Leper 
Hospital  by  Dr.  Beard.  It  was  not  for  the  purpose  of  ascertain- 
ing whether  there  were  lepers  in  the  city  of  New  Orleans  other 
than  those  under  the  care  of  Dr.  Beard.  It  was  not  for  the 
purpose  of  inquiring  into  the  health  of  the  city  or  the  prevalence 
of  any  diseases  within  its  limits. 
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Therefore,  the  defamatory  statement  of  Dr.  Beerd,  with  reference  to 
Meteye,  was  irrelevant  and  not  pertinent  to  the  issae,  formed 
no  part  of  a  legitilatiye  or  conncilmanic  proceeding,  and  there- 
fore its  publication  was  not  privileged.  Oooley  on  Torts,  267; 
Merrill,  182,  188;  Wait's  Actions  and  Defences,  2d  Ed.,  Vol.  4,  p. 
809;  Cooley  on  Const.  Lim.  448;  Belo  vs.  Wren,  63  Texas,  686; 
Coffin  vs.  Coffin,  4  Mass.  1;  Newell,  etc.,  p.  421,  Sec.  28;  8  How. 
(V.  8.)  266,  White  vs.  NichoUs. 

Beport  of  a  proceeding  before  a  town  council  not  privileged, 
especially  when  published  of  some  person  not  amenable  to  the 
council.  Odgers  on  Libel,  etc.,  259  et  8eq.\  Newell,  etc.,  559, 
Sec.  168;  10  An.  231,  Miller  vs.  Roy;  34  An.  134,  Wallis  vs. 
Bazet. 

The  publication  of  the  proceedings,  to  be  privileged,  must  be  con- 
fined to  the  persons  interested,  and  given  no  greater  publicity 
than  the  occasion  requires.  The  greater  importance  of  one  mat- 
ter over  another  can  not  affect  this  rule,  which  is  unflinching 
and  inexorable.  Merrill,  etc.,  219,  220;  19  N.  Y.  178;  89  Mich. 
378,  Poster  vs.  Scripps;  Odgers  on  Libel  and  Slander,  287; 
Townsend,  2d  Ed.,  431;  36  An.  378,  State  vs.  Bienvenue. 

The  evidence  shows  that  the  reporter  of  the  defendant  paper  sought 
Dr.  Beard  privately,  after  adjournment  of  the  committee,  out 
of  the  presence  of  the  committee,  and  got  the  correct  name  and 
spelling  of  Meteye. 

^'Thou  Shalt  not  bear  false  witness   against  thy   neighbor." 

In  Louisiana  there  is  no  distinction  between  words  actionable  per  ae 
and  words  not  actionable  per  se. 

Neither  a  committee  of  a  council  nor  the  council  itself  has  any  juris- 
diction to  confine  or  isolate  lepers.  The  mode  is  pointed  out  by 
Act  No.  85  of  1892,  p.  109,  which  provides  that  they  must  be 
proceeded  against  in  the  Civil  District  Court  by  petition  and 
affidavit,  in  the  manner  provided  for  the  interdiction  of  insane 
persons. 

Publication  of  the  proceedings  of  a  court,  or  an  assembly  without 
jurisdiction,  is  not  privileged.  Merrill  on  Newspaper  Libel,  pp. 
182  and  183;   Wait's  Actions  and  Defences,  Vol.  4,  p.  309. 

"  For  the  publication  of  proceedings  of  a  quasi  -  indicia}  character 
(and  hence  g'wa«t- legislative)  to  be  privileged,  they  must  have 
transpired  before  a  body  having  the  power  to  hear  and  de- 
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termine  the  matters  submitted  to  its  jurisdiction.  It  must  have 
authority  not  only  to  hear,  but  to  decide  matters  coming  before 
it,  or  redress  grievances."  Cooley  on  Const.  Lim.,  p.  448;  63 
Texas,  686;  Newell  on  Defamation,  Slander  and  Libel,  p.  420, 
Sec.  21. 

''The  public  is  not  regarded  as  having  such  an  interest  in  proceed- 
ings embodying  defamatory  matter  as  will  outweigh  the  neces- 
sity of  protecting  the  character  of  individuals,  unless  the  pro- 
ceedings are  of  a  legislative  and  judicial  character."  Cooley 's 
Const.  Law,  p.  658;  63  Texas,  p.  686. 

For  the  publication  of  matter  otherwise  libelous  to  be  protected  as  a 
privileged  publication,  on  account  of  its  being  part  of  a  legis- 
lative proceeding,  the  proceeding  must  not  have  been  prelim- 
inary and  ex  parte,  A  publication  of  a  proceeding  before  a  leg- 
islative committee  appointed  by  a  Legislature  to  investigate 
land  frauds,  they  being  ex  parte,  is  not  privileged.  Belo  vs. 
Wren,  63  Texas,  686. 

A  report  of  any  proceeding  in  the  Legislature,  Congress  or  Parlia- 
ment is  privileged.  ''No  other  reports  are  privileged.  If  any 
one  publishes  an  account  of  the  proceedings  of  any  meeting  of  a 
town  council,  board  of  guardians,  or  vestry,  of  the  shareholders 
in  any  company,  of  the  subscribers  to  any  charity,  or  of  any 
public  meeting,  political  or  otherwise,  and  such  account  con- 
tains expressions  defamatory  of  the  plaintiff,  the  fact  that  it  is 
a  fair  and  accurate  report  of  what  actually  occurred  will  not 
avail  as  a  defence."  Is  not  privileged.  Odgers  on  Libel  and 
Slander,  p.  259,  "  Other  Reports ; "  Miller  vs.  Roy,  10  An.  231: 
Newell  on  Defamation,  etc.,  p.  82,  par.  5,  and  p.  559,  Sec.  169; 
Lewis  vs.  Fenn,  Anth.  (N.  Y.)  p.  76;  Wait's  Actions  and  De- 
fences, Vol.  4,  pp.  309  and  310. 

A  paper  which  publishes  a  false  accusation,  giving  to  it  an  air  of  au- 
thenticity, is  liable  for  libel,  even  though  it  would  not  have 
been  liable  but  for  the  air  of  authenticity  given  to  it  by  the 
heading  or  caption*  to  the  article.  27  An.  219,  Cass  vs.  New 
Orleans. Times;  15  An.  492,  Cade  vs.  Redditt.  "  The  manner  of 
the'publication  may  take  it  out  of  the  privilege."  Newell  on 
Defamation,  etc.,  p.  477,  Sees.  66  and  67. 

Even  where  the  publication  is  privileged,  anything  added  to  the  re- 
port, either  in  the  body  of  it  or  as  a  heading^  infects  and  de- 
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stroyB  the  privilege.  27  An.  219;  Merrill  on  Newspaper  Libel, 
pp.  182,  183,  and  265;  Edsall  vs.  Brooks  et  al.  (New  York 
Evening  Express),  17  Abbott's  (N.  Y.)  Practice  Reports;  2 
Robertson  (N.  Y.),  474;  Merrill,  etc.,  pp.  170  and  171;  80 
Minn.  41,  Dr.  Pratt  vs.  St.  Paal  Pioneer  Press  Co.;  11  La.  An. 
206,  Tresca  vs.  Maddox;  Cooley  on  Torts,  2d  Ed.,  257  (219), 
259  (220). 
Sven  where  the  publication  is  privileged,  the  privilege  becomes 
lost,  unless  it  is  limited  to  the  persons  interested.  If  it  be  pub- 
lished, as  in  this  case,  to  the  whole  world,  instead  of  having 
been  confined  to  the  city  of  New  Orleans,  the  privilege  is  lost. 
Townsend  on  Slander  and  Libel,  2d  Ed.,  pp.  481  and  482;  86 
An.  878-383,  State  vs.  Biervenu. 


Buck,  Walsh  &  Buck  and  Iximar  O.  Quintero  Attorneys  fot*  Defend- 
ant, Appellee. 

The  proceedings  of  legislative  bodies  and  their  committees  are  abso- 
lutely "  privileged.''  White  vs.  Nicholls,  3  How.  287;  Cooley 
on  Torts,  210;  Terry  vs.  Fellows,  21  An.  375;  Wallis  vs.  Bazet, 
34  An.  131;  Smith  vs.  Higglns,  11  Gray,  251. 
**  Privileged  communications  "  are  classed  into  ^'  absolutely  "  and 
'*  conditionally"  privileged;  in  the  former,  no  action  can  arise 
under  any  circumstances;  in  the  latter,  an  action  may  arise 
if  the  publication  or  utterance  be  both  false  and  expressly  ma- 
licioQS.  Am.  and  Eng.  Ency.  of  Law,  Vol.  13,  p.  406;  Hage- 
man  on  Privileged  Communications,  191;  Cooley,  210  et  seq. 
This  class  of  privilege  (whether  absolute  or  conditional)  extends  to 
*  *  *  proceedings  in  legislative  bodies  and  to  all  who  in 
the  discharge  of  public  duty  or  honest  pursuit  of  private  right 
are  compelled  to  take  part  in  the  administration  of  justice  or  in 
legislation. 
In  this  class  of  privileged  communications  the  occasion  is  an  abso- 
lute privilege,  and  the  only  question  is  whether  the  occasion 
existed  and  whether  the  matter  complained  of  was  pertinent  to 
the  occasion.  Gardeman  vs.  Mc Williams,  43  An.  456. 
The  publication  of  such  proceedings  (legislative,  etc.)  by  a  newspa- 
per, in  the  due  and  regular  course  of  its  business,  comes  under 
the  protection  of  the   "conditional"    privilege;  that  is,    "the 
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occasion  rebuts  the  presumption  of  malice,  essential  to  libel," 
but  ^'  leaves  the  party  liable,  if  both  malice  and  falsehood  are 
shown,"  or  if  *'  the  occasion  has  been  used  to  Ratify  malice  or 
ill  will."  Oooley,  210;  Newell,  Chap.  19,  p.  384,  etc.;  Merrill 
on  Newspaper  Libel,  22,  23, 191 ;  Townshend,  Sees.  209, 210,  217, 
and  authorities  cited. 

The  **  Common  Council  "  of  the  city  of  New  Orleans,  as  created  by 
Act  No.  20  of  Acts  of  the  Legislature  of  this  State  of  1882,  and 
acts  amendatory  thereof,  is  a  '^  legislative  body  "  in  the  sense 
of  the  law  and  definitions,  defining  and  according  *'  privilege" 
to  proceedings  of  legislative  bodies  and  those  of  their  regular 
committees. 

It  being  shown  that  the  proceedings  of  all  regular  and  special  com- 
mittees of  the  City  Council  take  place  in  open  session,  at  stated 
times,  in  the  presence  of  the  reporters  of  the  daily  papers,  the 
publication  of  the  proceedings,  by  fair  and  accurate  account,  of 
such  committecB,  is  ^'conditionally  privileged,"  and  no  liability 
arises  except  on  allegation  and  proof  of  express  malice.  Special 
or  express  malice  is  neither  alleged  nor  proved  in  this  case. 

The  law  imposes  on  a  party  injured  by  breach  of  contract  or  tort,  the 
active  duty  to  render  the  loss  as  light  as  possible.  Sutherland, 
Vol.  1,  p.  148. 

Future  gains  or  profits,  in  a  business,  can  only  be  recovered  when 
their  loss  is  the  direct,  natural  proximate  result  of  the  injury; 
and  they  must  be  distinctly  proven,  as  due  to  such  injury  and 
made  certain  as  to  amount.  Sedgwick,  Vol.  1,  Sec.  176;  Read- 
ing vs.  Peck,  6  An.  491;  Harrison  vs.  R.  R.  Co.,  30  An.  265; 
Schlieder  vs.  Dlelman  et  al.j  44  An.  642. 


Argued  and  submitted  March  30,  1895. 
Opinion  banded  down  April  8,  1895. 
Rehearing  refused  May  6,  1895. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiff,  the  proprietor  of  a  barber  shop  in  this 
city,  claims  of  the  defendants  twenty-five  thousand  dollars  for  dam- 
ages sustained  by  him  in  consequence  of  a  libel  published  by  the 
defendants. 
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The  defendants  aliege)that  the  publications  complained  of  by  plain- 
tiff were  made  in  good  faith,  from  proper  motives,  and  that  they 
were  privileged  publications. 

The  facts  are  that  the  Mayor  deemed  it  proper  to  address  a  com« 
munication  to  the  chairman  of  the  committee  on  charitable  institu- 
tions (a  standing  committee  of  the  City  Council) ,  calling  attention 
to  the  rumored  mismanagement  of  the  Leper  Hospital,  and  suggesting 
that  his  committee,  with  the  committee  on  public  health,  should  in- 
vestigate and  find  out  if  there  was  any  truth  in  the  rumors  circulated 
and  the  newspaper  articles  published  on  the  subject. 

A  meeting  of  the  committee  on  charitable  institutions  was  pub- 
licly held  in  compliance  with  the  Mayor's  suggestion. 

There  was  a  reporter  of  the  defendant  present  whose  duty  it  was 
to  attend  the  meetings  of  the  council  and  of  the  committees,  and 
report  their  proceedings  for  publication. 

The  physician  with  whom  the  city  had  contracted  for  the  main  ten-  - 
ance  and  treatment  of  persons  afflicted  with  leprosy  was  also  pres- 
ent; although  not  regularly  summoned,  he  had  been  notified  of  the 
proposed  investigation.  A  letter  sent  to  the  committee  by  this  phy- 
sician was  read,  in  which  he  characterized  as  calumnious  the  reports 
circulated  about  the  management  of  the  hospital  in  his  charge. 

He  supplemented  the  contents  of  his  letter  by  verbal  statements 
of  difficulties  surrounding  him,  because  his  contract  with  the  city 
had  expired;  he  said  that  persons  afflicted  with  leprosy  were  roam- 
ing about  the  streets  at  will.  He  mentioned  a  barber  who  had  been 
employed  in  a  shop  on  Customhouse  street  between  Bourbon  and 
Royal  streets,  whose  name  was  Meteye.  There  was  another  leper, 
he  said,  employed  at  a  store,  the  name  and  locality  of  which  was 
given;  also  two  girls  afflicted  with  the  disease  at  a  designated  rice 
mill,  and  he  had  heard  of  another  leper  going  into  a  saloon  and 
taking  his  lunches  with  a  number  of  other  persons. 

Although  the  physician  was  not  under  oath  and  examined  as  a 
witness,  the  names  and  the  information  were  given  by  him  in  answer 
to  questions  propounded  by  the  committee. 

After  adjournment  the  committee  repaired  to  the  Leper  Hospital 
for  the  purpose  of  examining  into  its  affairs  and  management. 

The  secretary  kept  a  brief  record  of  the  proceedings,  showing  by 
what  authority  the  committee  was  called  together  and  in  general 
terms  the  purpose  for  which  it  had  convened. 
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HiB  minntes  of  the  proceedings  farther  show  that  the  committee 
adjoarned  to  visit  the  hospital,  and  on  the  day  following,  to  meet 
the  committee  on  health  to  report  the  investigation. 

The  reporter  made  a  complete  and  accnrate  statement,  <<  a  troe 
report"  of  all  the  actaal  proceedings  of  the  committee.  It  was 
published  by  the  defendant  company,  with  the  heading  ^<The 
Lepers"  and  head -lines: 

*'  Db.  Bbabd  Testifibs  Before  a  Council  Committeb." 
**  He  Invitbs  a  Full  iNVBSTiaATioN  of  His  Hospital." 
"  He  Says  He  Has  No  Contbact  With  the  City,"  etc. 

The  plaintiff,  Meteye,  complained  to  the  manager  of  the  news- 
paper, who  stated  to  him  that  the  pnblication  was  privileged,  hot 
that  an  explanation  would  be  published,  as  there  was  no  intention  to 
injure  him. 

The  evidence  discloses  that  instructions  were  given  by  the  mana- 
ger to  publish  a  statement,  and  that  by  inadvertence  it  was  not 
published. 

About  a  month  later  the  defendant  published  an  editorial  headed : 
'*  A  National  Leprosy  Hospital,"  commenting  upon  the  harmful 
effect  of  rumors  of  leprosy  in  Louisiana. 

The  writer  of  the  editorial  quoted  freely  from  an  article  in  the 
New  York  Sun.     From  that  quotation  we  extract  the  following : 

<<  A  year  ago  the  people  of  New  Orleans  indulged  in  a  short  scare 
over  the  information  that  quite  a  number  of  lepers  were  at  large  in 
the  city  and  State,  working  at  various  trades,  one  even  plying  the 
vocation  of  barber." 

Previous  to  the  second  publication  a  demand  had  been  made  of 
defendant,  and  had  been  referred  to  counsel  for  the  defendant. 

The  judge  of  the  District  Court  held  that  the  publication  was  priv- 
ileged, and  rejected  plaintiff's  demands.  From  the  judgment  the 
plaintiff  prosecutes  this  appeal. 

IP  NOT  PBIVILBGED  AN  EXPLANATION  WOULD  ONLY  HAVE  MITIGATBD 

THE  DAMAGES. 

The  testimony  informs  us  that  it  was  owing  to  the  neglect  or  over- 
sight of  one  of  the  employes  that  the  correction  promised  was  not 
published. 

This  would  have  been  only  an  act  of  justice  to  the  plaintiff; 
the  fact,  however,  remains  that  if  the  first  publication  was  not 
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''  privileged,"  as  is  contended  by  the  plaintiff,  an  attempted  repara- 
tion by  the  defendant  woald  have  offered  no  escape  from  liabUity ; 
it  would  only  have,  possibly,  mitigated  the  damages.  Cass  vs. 
New  Orleans  Times,  27  An.  214,  219. 

Plaintiff's  complaint  upon  this  point  is  somewhat,  if  not  entirely, 
neutralized  by  his  counter  contention  that  the  publication  was  not 
privileged. 

In  short,  however  unfortunate  the  failure  to  make  the  publication 
of  the  promised  correction,  the  injury  would  not  have  been  con- 
doned by  an  attempted  reparation.  With  or  without  attempted  cor- 
rection, if  not  privileged,  damages  are  due. 

CONDITIONALLY  PRIVILBOED. 

From  the  foregoing  it  follows  that  the  only  question  for  our  deter- 
mination is  whether  or  not  the  publication  was  a  privileged  publica- 
tion to  the  extent  of  precluding  any  presumption  of  malice. 

Legislative  proceedings  are  privileged. 

''Every  fair  and  accurate  report  of  any  proceeding  in  either 
House  of  Parliament),  or  in  any  committee  thereof,  is  privileged, 
even  though  it  contained  matter  defamatory  of  an  individual." 
Odgers  on  Libel  and  Slander,  267. 

Mr.  Cooley,  in  his  valuable  work  on  Torts,  par.  214,  says:  ''  It  is 
customary  in  American  institutions  to  declare  this  exemption  from 
responsibility  in  positive  terms,  but  it  exists  independent  of  such  a 
declaration  as  a  necessary  principle  in  free  government."  It  exists 
without  statute.  Under  this  principle  the  privilege  would  protect  a 
member  of  a  Louisiana  Legislature,  even  without  the  present  con- 
stitutional enactment  upon  the  subject;  as  it  protected  as  privi- 
leged the  proceedings  of  a  congressional  committee  years  ago. 
Terry  vs.  Fellows,  21  An.  376. 

Municipal  corporations  are  endowed  with  subordinate  legislative 
functions,  and  it  follows  that  under  guarded  limitations,  ''  the  mem- 
bers of  their  council  are  sufficiently  protected  for  whatever  is  said 
by  them  which  is  pertinent  to  any  inquiry,  or  investigation  pending 
or  proposed  before  them." 

They  are,  however,  ''  accountable  when  they  wander  from  the 
subject  in  hand  to  assail  others."     Cooley  ubi  supra. 

From  the  text  of  Newell  on  Slander  and  Libel,  p.  642,  we  extract: 

Report  of  the  proceedings  and  transactions  of  the  State  legisla- 
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tures  and  their  committees;  of  town  conncils,  etc.,  are  privileged  in 
the  same  manner  as  reports  of  jadicial  proceedings." 

By  onr  own  court  it  was  decided  that  the  proceeding  of  a  town 
cooncil  may  be  reported  under  the  protection  of  privileged  publica- 
tion."    Wallis  vs.  Bazet,  34  An.  131. 

The  Oity  Council  has  authority  to  appoint  committees  for  the 
public  advantage. 

Proceedings  looking  to  the  preservation  of  public  health  are  not 
foreign  to  the  duties  of  the  council  or  one  of  its  committees,  and  the 
proceedings  of  the  latter  are  as  much  entitled  to  protection  as  the 
council  itself,  particularly  as  the  inquiry  was  regarding  the  misman- 
agement of  the  Leper  Hospital,  and  into  charges  that  persons  af- 
flicted with  leprosy  were  roaming  at  will.  The  defendants  are,  at 
least,  one  remove  from  the  utterer  of  the  alleged  slander,  and  pub- 
lished his  statement  as  part  of  the  proceedings  of  the  committee. 

The  physician  was  under  contract  with  and  received  pay  for  his 
services  from  the  city ;  the  investigation  of  his  case  was  a  proper 
subject  of  inquiry  and  gave  to  the  proceedings  a  public  character. 

THE    HEA.DINa   OF  THE    BBPOBT    DID    NOT    ENDORSE    THE  UTTEREB'S 

STATEMENT. 

The '* heading"  of  the  publication  of  which  plaintiff  complains, 
*' Lepers,"  characterized  the  proceedings  and  directed  attention  to 
the  subject  matter  of  the  investigation.  It  was  not  directed  against 
the  plaintifiP,  and  added  nothing  to  the  proceedings ;  it  did  not,  as  it 
was  used,  give  evidence  or  authenticity  to  the  statement  itself. 

In  distributing  the  meaning  of  the  word  at  the  head  of  the  column 
it  applies  alike  to  all  that  was  done,  and  can  not  be  made  to  bear 
against  the  plaintiff  as  being,  in  the  opinion  of  the  publisher,  afflicted 
with  leprosy.     It  was  a  **  heading  "  pertinent  to  the  report. 

THE  SECOND   PUBLICATION. 

We  have  no  dissent  to  express  from  the  principle  announced  by 
text  writers,  and  sustained  by  authority,  that  thejsecond  publication 
of  a  libel,  as  evidence  of  malice,  will  enhance  the  damages.  Merrill 
on  Newspaper  Libel,  267. 

Here  the  publication  was  not  of  the  same  matter  a  second  time. 
It  was  not  a  repetition  of  the  libel.  The  last  publication,  about  one 
month  after  the  first,  does  not  relate  to  the  first.     The  word  '*bar- 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  833 

Smith  YB.  Railroad  Company. 

ber,"  in  the  quotation  from  the  New  York  8uny  is  a  generic  word 
and  does  not  refer  to  any  one.  There  is  no  allusion  whatever  to  the 
plaintiff  in  the  second  publication. 

PXJBLICITY   NOT    QKBATER    THAN    THB    OCCASION    RBQUIBBD. 

The  proceedings,  as  the  evidence  shows,  were  regarding  a  matter 
in  which  the  whole  public  was  interested,  and  conducted  with  open 
doors  in  accordance  with  usage ;  the  report  could  not  be  limited  to  n 
locality  nor  to  certain  persons.  As  it  was  a  matter  relative  to  public 
health,  and  <'  privileged,"  it  was  not  proof  of  malice  to  publish  the 
proceedings.  The  limit  upheld  by  Townshend  in  his  work  on  slander 
as  applying  to  a  candidate  for  election  to  an  office,  and  the  case 
of  State  vs.  Bienvenu,  36  An.  378,  in  which  a  church  congregation 
was  concerned,  are  without  application  in  a  large  city  when  there 
are  rumors  of  a  dreaded  disease. 

It  is  clearly  shown  that  no  one  in  plaintiff's  shop  was  affiicted  with 
the  dreaded  disease. 

The  press  is  not  without  its  shadows. 

It  is  fortunate  that  its  great  force  can  have  but  temporary  effect 
against  conduct  and  services  however  humble ;  against  the  energy 
of  good  conscience  and  the  just  pride  of  having  nothing  to  reproach 
oneself. 

The  authorities  have  classed  publications  of  legislatiire  bodies 
under  a  qualified  privilege. 

We  deem  it  proper  to  adhere  to  the  principle  and  to  affirm  the 
judgment. 

Judgment  affirmed. 


No.    11,622.  I  47  1075! 

47    8331 

Edward  Smith  vs.  The  Crescent  City  Railroad  Company.       49  1907| 

49  1316; 

One  who,  in  the  night-time   especially,  and    of    his   own  choice,  walks  on  the  I  47   8331 

track  of  a  street  car,  with  the  full  knowledge  the  car  may   come   at  any  |_5L_^| 

moment  behind  him,  is  bound  to  use  his  senses  to  avoid  the  car:  and  if  by  the  .f^   S33 

1J4    970 
exercise  of  ordinary  care  he  would  have  been  apprised  of  the  advancing  oars  114   2m 

In  ample  time  to  leave  the  track,  and  fails  to  do  so,  he  can  not  recover  dam-  ^ 

ages  if  run  over,  it  not  being  practicable,  with  any  reasonable  diligence,  for 

the  driver  to  avoid  the  accident.    1  Harris  on  Damages  by  Oorporatlonsr  Sees. 

220,  260;  Jl  Thompson  on  Negligence,  449;  Soheznaydre  case,  46  An.  248. 

APPEAL  from  the  Civil  Diatrict  Conrt  for  the  Parish  of  Orleans. 
RightoTy  J. 
58 
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Qilmcre  &  Baldwin  for  Plaintiff,  Appellee. 


John  M,  Bonner  for  Defendants,  Appellants. 


Argaed  and  submitted  March  12,  1895. 
Opinion  handed  down  April  22,  1895. 


The  opinion  of  the  coart  was  delivered  by 

Miller,  J.  The  defendant  appeals  from  the  judgment  followin^^ 
the  verdict  of  a  jnry  for  five  thousand  dollars  damages,  caused,  it  is 
alleged,  by  the  negligence  of  defendant's  driver  in  running  over 
plaintiff,  the  wheels  of  the  car  crushing  his  left  leg,  rendering  am- 
putation necessary. 

The  accident  was  on  Sunday  morning,  about  4  o'clock,  while  it  was 
yet  dark.  The  plaintiff's  account  is  that  he  was  walking  on  and  up 
the  track  used  by  the  cars  in  ascending  Magazine  street;  that,  with- 
out warning,  th6  car  came  on  him,  the  dash-board  coming  in  contact 
with  his  back,  knocking  him  down,  and  his  left  leg  was  crushed 
under  the  wheels.  The  down  track  of  the  cars  is  alongside  of  the 
ascending  track,  on  which  the  defendant,  by  his  own  account,  was 
walking.  There  are  no  sidewalks  on  that  street  where  the  accident 
occurred,  and,  in  testimony  and  argument,  this  is  urged  as  the  reason 
why  plaintiff  was  on  the  track. 

The  plaintiff's  statement  places  him  on  the  track,  walking  in  the 
same  direction  as  that  of  the  ascending  car,  his  back  toward  it, 
and  with  the  fall  knowledge,  as  the  testimony  shows,  that  it  was 
about  the  time  of  its  approach;  this  position,  too,  is  of  choice,  on 
his  part,  for  he  could  have  walked  on  the  track  adjoining,  on 
which  the  descending  car  would  have  come  toward,  and  not  behind 
him.  In  this  position  plaintiff  neither  looked  behind  nor  heard  the 
noise  of  the  advancing  car,  nor  saw  the  car  mule  that  passed  him 
before  he  was  struck.  At  that  hour  of  the  morning  there  were  no 
sounds  to  prevent  any  man  using  his  senses  hearing  a  car  behind 
him.  It  is  a  neighborhood  not  in  proximity  to  markets  or  resorts  for 
people,  but  devoted  to  dwellings.  With  nothing  to  interfere  with 
his  hearing  or  sight  if  he  had  chosen  to  look,  the  plaintiff  had  no 
consciousness  that  the  car  was  near,  nor  of  the  mule  by  his  side. 
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until  stmck  in  the  back  and  thrown  on  the  track.  His  inattention  is 
more  impressive  from  the  fact  he  had  parted  with  a  companion  a 
9qaare  or  so  below  where  the  accident  occorred,  and  knew  his  com- 
panion was  waiting  for  the  np  car  then  expected,  and  that  car  under 
the  wheels  of  which  he,  the  plaintiff,  permitted  his  leg  to  be  crashed. 
He  thns  knew  that  the  car  might  come  along  at  any  moment  behind 
him,  as  it  did. 

The  street  car  mast  ran  at  night  and  on  dark  nights.  If  the 
defendant  had  been  seen  on  the  track,  the  driver  might  well  have 
assumed  he  would  get  out  of  the  way.  It  is  not  exacted  the  car  shall 
be  stopped  becaase  a  man  is  ahead  on  the  track;  the  reasonable  ex- 
pectation is,  that  the  pedestrian  using  his  faculties  will  heed  the  ap- 
proach of  the  car  and  leave  the  track.  Schexnaydre  vs.  Railroad 
Company,  46  An.  248.  We  find  no  basis  to  attribute  negligence  to 
the  driver  for  not  stopping  his  car,  not  exacted  except  under  extra- 
ordinary circumstances,  none  of  which  are  present  in  this  case.  Nor 
do  we  perceive  any  ground  to  impute  such  negligence,  because  it  is 
claimed  the  driver  was  conversing  with  a  passenger.  It  was  obliga- 
tory on  plaintiff  in  the  position  he  placed  himself  to  exercise 
prudence  for  the  a\  oidance  of  the  coming  car  behind  him ;  it  is  the 
inevitable  conclusion  that  with  ordinary  care  he  could  have  heard 
the  noise  of  the  mule  with  tinkling  bells,  and  of  car  and  mule  moving 
over  a  plank  road,  and  easily,  with  ample  notice,  have  left  the  track, 
escaping  all  danger.  His  neglect  is  overshadowing  and  leaves  no 
room  to  consider  other  asserted  causes  of  his  trouble.  So  much  for 
the  case  on  plaintiff's  own  showing,  even  if  it  could  be  accepted. 

But  there  is  another  aspect  of  the  testimony.  The  plaintiff  spent 
the  night  preceding  the  accident  in  a  beer  garden.  The  police  officer 
found  him  asleep  on  a  bench  and  awakened  him  a  short  time  before 
he  started  home  walking  the  track.  He  was  not  seen  walking  the 
track  by  the  driver  or  passenger  on  the  platform  of  the  car,  nor  was 
there  any  outcry,  apt  to  occur  if  the  plaintiff  had  been  knocked 
down  by  the  car,  yet  there  were  passengers  in  the  car  as  well  as  the 
driver  and  passenger  in  front,  all  apt,  if  not  certain,  to  hear  the 
natural  shriek  or  exclamation  from  one  walking  the  track  struck  by 
the  car.  All  this  indicates  to  our  minds  that  plaintiff  was  not  walk- 
ing. There  was  grass  on  the  side  of  the  track  pressed  down  as  if 
laid  upon,  plaintiff  testifies,  caused  by  his  rolling  after  his  leg  was 
crushed,  not  probable,  to  say  the  least.    We  are  inclined  to  think 
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the  beer  garden,  the  potations  of  plaintiif  there,  tme,  not  enongh,  it 
is  claimed,  to  affect  him,  the  weariness  of  a  man  going  home  in  the 
earlj  morning  after  a  night  thns  spent  and  after  he  was  disturbed  in 
his  sleep  on  the  bench,  had  their  connection  with  the  accident.  We 
find  it  difficnlt  to  account  for  the  accident  if  the  plaintiff  had  his 
senses,  and  a  natural  solution  is  his  sleep  on  the  bench  was  renewed 
on  I  he  track.    In  every  aspect  we  find  no  basis  for  the  verdict. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  annulled,  avoided  and  reversed,  and  that 
plaintiff  pay  costs. 


1^  NO.  11,781. 

State  of  Louisiana  vs.  William  Nixon. 

Altbough'tbe  cross  examination  of  tbe  witness  for  the  State  Is  closed,  the  defend- 
ant's counsel  should  be  allowed  to  question  the  witness  as  to  contradictory 
statements  by  him,  so  as  to  afford  the  basis  to  introduce  proof  of  such  state- 
ments, aud  tbuB  impeach  the  witness'  credit,  the  witness  being  at  hand,  and  on 
the  stand,  and  the  exercise  of  the  right  claimed  on  behalf  of  the  prisoner 
operating  no  delay  or  injury  to  the  State.  1  Greenlenf  on  Eyidenoe,  See.  4S2; 
8  Robinson,  562. 

APPEAL  from   the  Nineteenth  Judicial    District    Oourt  for    the 
Parish  of  Iberia.     Voorhies^  J. 


M.  J.  Cunninghanij  Attorney  General,  and  R,  F,  Broussard,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


Datnd  Todd  and  W.  H.  Todd  for  Defendant,  Appellant. 


Argued  and  submitted  on  briefs  April  13,  1895. 
Opinion  handed  down  April  22,  1895. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  defendant,  sentenced  to  imprisonment  under  a 
conviction  for  manslaughter,  prosecutes  this  appeal. 

Our  conclusion  is  controlled  by  the  bill  of  exception  to  the  ruling 
of  the  lower  court,  refusing  the  right  claimed  by  the  counsel  for  the 
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prisoner  of  propounding  to  one  of  the  State's  witnesses  the  ques- 
tion whether  he  had  made  contradictory  statements  different  from, 
those  made  on  the  stand.  The  witness  had  testified  to  the  gailt  of 
the  accused.  One  of  the  modes  of  discrediting  testimony  is  proof 
of  contradictory  statements  by  the  witness.  To  offer  such  proof  the 
basis  must  first  be  laid  by  questioning  him  as  to  such  statements  so 
as  to  afford  him  an  opportunity  to  deny  or  admit,  and  explain  the 
supposed  contradictory  statements.  Without  such  basis  first  laid, 
no  proof  of  the  statements  is  admissible.  It  is  the  right  of  the  ac- 
cused to  offer  such  proof,  and,  of  course,  to  lay  the  basis  requisite. 
This  right  was  asserted,  and  denied  by  the  lower  court  on  the  ground 
stated  in  the  bill.     1  Greenleaf  on  Evidence,  Sec.  462. 

The  witness  for  the  State  had  been  examined,  tendered  to  defend- 
ant, cross-examined  and  dismissed.  When  the  case  was  resumed 
after  a  short  recess,  the  counsel  for  the  prisoner  asked  to  have  the 
witness  recalled;  he  was  brought  back  to  the  stand,  and  the  ques- 
tion as  to  the  contradictory  statements  was  then  propounded.  On 
the  State's  objection  that  the  witness  had  been  cross-examined  and 
dismissed,  the  court  sustained  the  objection,  denying  the  prisoner  the 
asserted  right  to  lay  the  basis  for  the  proof  of  the  statement. 

We  can  understand  that  there  may  be  cases  when  the  ruling  would 
be  proper,  as,  for  instance,  where  the  witness  had  left  the  court 
room,  and  delay  would  be  the  consequence  of  the  assertion  of  the 
right  claimed  for  the  prisoner  in  this  case.  Here  the  witness  was 
on  the  stand.  The  appropriate  time  for  questioning  the  witness  as 
to  contradictory  statements  is  on  his  cross-examination.  But  we 
think  it  would  be  straining  a  general  rule  to  deny  to  a  prisoner  on 
trial  for  his  life  the  opportunity  to  put  such  questions,  merely  be- 
cause his  counsel  had  concluded  his  cross-examination,  the  witness 
being  at  hand  and  on  the  stand.  We  no  not  think  so  rigid  an  appli- 
cation of  the  rule  is  supported  by  the  text^books  or  adjudicated 
cases,  recognizing,  as  they  do,  the  legal  discretion  in  respect  to  the 
subject  of  the  trial  judge.  In  this  case,  too,  the  prisoner's  counsel 
stated  he  had  learned  of  the  contradictory  statements  only  after  the- 
cross-examination.  The  relaxation  of  rules  as  to  the^  order  of  intro- 
ducinu: '  and  method  of  examination  of  witnesses  in  criminal  Cases 
has  received  frequent  illustration,  and  we  think  the  counsel  for  the 
defendant  should  have  been  allowed  to  ask  the  questions  excluded 
by  the  ruling  of  the  lower  court.  State  vs.  Duncan,  7  Rob.  662; 
State  vs.  Colbert,  29  An.  716;  State  vs.  Baker,  80  An.  1186. 
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It  is  therefore  ordered,  adjadged  and  decreed  that  the  sentence 
of  che  lower  court  be  set  aside  and  avoided ;  that  a  new  trial  be  had, 
and  the  defendant  be  held  in  custody  to  stand  said  new  trial. 


47  838 

48  1144  No.   11,762. 

Succession  op  Thomas  Barry. 

without  adequate  proof  of  judgment  of  divorce  a  viiunito  matrimotM  having  been 
signed  by  the  judge,  the  claim  of  a  woman  once  married  legally  can  not  be 
disregarded  in  a  controversy  between  h^^r  and  the  public  administrator,  rel- 
ative to  appoiDtment  of  an  administrator. 

In  such  controversy  the  title  of  the  opponent  Is  not  put  at  issue,  and  the  court 
only  deals  with  the  prima  facie  validity  of  her  claim  to  the  estate  of  the  de- 
ceased. 

APPEAL  from  the  Oivil  District  Oonrt  for  the  Parish  of  Orleans. 
Monroe^  J, 

Chretien  <fir  Southon  ior  Pablic  Administrator,  Appellant. 


Oliver  B,  Sanaum  and  Charles  Louque  for  Opponent  cite :    28  An. 
262;  3  An.  482;  24  An.  259,  518;  45  An.  1382;  35  An.  630;  8  Paige, 

674. 


Argued  and  submitted  April  10,  1895. 
Opinion  handed  down  April  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkiks,  J.  This  record  presents  a  controversy  over  the  ap- 
pointment of  a  legal  representative  to  the  succession  of  Thomas 
Barry,  deceased,  between  the  public  administrator  and  Mary  Barry, 
as  the  surviving  widow. 

Thomas  Barry  departed  this  life,  inteatote,  in  the  city  of  New  Or- 
leans, on  the  10th  of  July,  1894,  and  soon  afterward  the  public  ad- 
ministrator presented  a  petition  to  the  court  praying  to  be  appointed 
administrator — alleging  that  the  deceased  left  no  heirs  and  died 
intestate. 

This  application  was  opposed  by  Mary  Barry,  on  ibhe  allegation 
that  she  was  the  surviving  spouse  of  the  deceased  and  entitled  to 
administer  his  estate. 
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Judgment  having  been  rendered  in  her  favor,  she  qualified  a 
once  and  received  letters  of  administration. 

From  that  judgment  the  public  administrator  has  appealed. 

In  her  original  opposition,  Mary  Barry  simply  alleged  that  she 
was  <<  the  lawful  widow  of  said  Thomas  Barry,  deceased;"  and  she 
was  thereafter  ruled  by  the  court  to  supplement  her  opposition  by 
setting  out  the  date  of  her  marriage  to  the  deceased,  the  place  when 
her  marriage  was  celebrated,  and  the  name  of  the  officer  officiating 
at  the  marriage. 

In  response  to  the  aforesaid  order  of  the  court,  the  opponent 
filed  the  following  amended  opposition,  viz. : 

That  she  was  married  to  the  deceased  on  the  6th  of  October,  1874, 
in  the  city  of  New  Orleans,  by  the  Very  Reverend  J.  Raymond, 
vicar  general,  in  the  presence  of  three  witnesses,  and  immediately 
thereafter  established  their  matrimonial  domicile  in  the  city  of  New 
Orleans. 

That  they  lived  together  as  man  and  wife  until  the  16th  of  March, 
1876,  when  she  and  her  said  husband  separated  from  each  other  and 
lived  apart  for  about  seven  months  next  ensuing.  That  whUe  thus 
living  separate  and  apart,  opponent  and  her  husband  consented  and 
agreed  to  renew  their  marital  relations;  but  before  thus  renewing 
the  same,  she  and  her  husband  repaired  to  St.  Mary's  Church,  where 
they  were  first  married,  and,  on  the  2nd  of  November,  1876, 
again  renewed  their  marriage  vows,  the  aforesaid  Very  Rev.  J. 
Raymond,  vicar  general,  officiating  in  the  presence  of  witnesses. 
That  at  said  time  and  place  they  made  known  to  the  vicar  general 
their  intention  to  be,  to  thereafter  live  together  as  man  and  wife ; 
and  that  opponents  and  said  Thomas  Barry  received  the  usual  and 
customary  benediction  of  the  church. 

That  immediately  thereafter,  opponent  and  her  husband  estab- 
lished their  matrimonial  domicile  in  the  city  of  New  Orleans,  wherein 
they  subsequently  lived  and  cohabited  together  as  man  and  wife. 

On  these  issues  testimony  was  taken,  with  the  result  of  sustaining 
the  averments  of  the  opposition,  as  far  as  they  go;  but  it  furthe 
shows  that  intermediately  between  the  date  of  the  marriage  of 
Thomas  Barry  to  opponent  and  the  aforesaid  renewal  of  their  nup- 
tial vows  in  the  presence  of  a  Gatholic  priest,  a  suit  was  brought  by 
the. husband  against  his  wife  for  a  decree  of  final  and  absolute 
divorce. 
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Bat  the  proof  diaclosed  that  the  record  had  absolately  disappeared 
from  the  jorchiyes  of  the  court,  without  any  trace  thereof  remaining, 
except  that  afforded  by  the  minnte  book  kept  by  the  clerk  of  the 
court. 

The  minute  book  showB  that  the  divorce  suit  was  £Qed  and  subse- 
quently submitted  on  the  30th  of  June,  1875 ;  that  a  judgment  of 
divorce  was  rendered  on  the  1st  of  July,  1876,  and  that  a  motion  for 
a  new  trial  was  filed  on  the  8d  of  July,  1876. 

It  further  shows  that  the  motion  for  a  new  trial  was  withdrawn  on 
the  same  day  and  date. 

All  of  this  proof  leads  to  the  supposition  that  there  was  a  judg- 
ment rendered,  but  there  is  absolutely  nothing  to  show  that  any  de- 
cree was  ever  Hgned  by  the  judge,  or  that  the  minutes  of  the  court 
were  signed  by  him. 

The  public  administrator  offered  in  evidence  what  appears  to  have 
been  a  certified  copy  of  the  judgment  rendered  in  that  case  as  of 
the  1st  of  July,  1876,  as  same  appears  in  the  New  Orleans  Re- 
publican  newspaper  of  contemporaneous  date ;  but  en  objection  by 
opponent's  counsel  same  was  rejected  as  inadmissible  in  evidence  on 
che  ground  that  the  signature  of  the  judge  can  not  be  eked  out  in 
this  manner.  ''That  before  this  notice  can  be  received  as  compe- 
tent evidence  in  the  case  witnesses  must  be  called  who  saw  the 
judge  sign  it  or  saw  the  decree  of  divorce  after  it  issued  with  the 
judge's  signature  to  it." 

To  this  ruling  no  exception  was  taken  on  the  part  of  counsel  for 
the  public  administrator,  and  that  pai>er  is  not  properly  before*  us. 

Independently  of  the  presumption  which  is  raised  on  this  emascu- 
lated record,  various  isolated  circumstances  are  pointed  out,  the 
apparent  tendency  of  which  is.  to  confirm  the  reputed   divorce  mi^* 
Thomas  Barry  and  wife. 

While,  on  the  other  hand,  it  is  earnestly  contended  that  the 
separation  of  the  spouses  was  brought  about  by  the  cruel  treatment 
by  Thomas  Barry  of  his  wife  subsequent  to  their  reconciliation  and 
renewal  of  marital  vows  on  November  2,  1876. 

The  administrator's  counsel's  further  contention  is,  that  several 
years  subsequent  to  the  alleged  divorce  proceedings,  Thomas  Barry 
was  married  to  one  Margaret  Skarda,  the  marriage  ceremony  having 
been  performed  by  a  justice  of  the  peace  on  the  12th  of  May,  1879, 
sa  is  shown  by  a  certified  copy  of  the  act  of  marriage. 
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But  the  opponent,  on  the  other  hand,  insistB  that  she  was  never 
aware  of  the  existence  of  any  such  marriage,  though  she  had  been 
for  years  aware  of  the  fact  that  Thomas  Barry  was  openly  living,  as 
she  supposed,  in  adultery  with  another  woman. 

But  the  point  which  strikes  our  minds  with  greatest  force  is  that  we 
are  called  upon  to  give  effect  to  im  alleged  decree  of  absolute  divorce 
a  vinculo  matrimoniij  without  either  the  production  of  even  secondary 
evidence  of  the  averments  of  the  petition  exhibiting  Thomas  Barry's 
claim  to  such  a  decree,  or  of  the  signing  of  »uch  a  decree  by  the 
Judge.  In  so  far  as  the  proof  that  is  furnished  by  the  minutes  of  the 
court  is  concerned,  the  character  of  the  action  is  left  undetermined. 

If  we  are  to  be  guided  alone  by  the  presumption  that  is  raised  on 
the  proof  furnished  by  the  record,  it  would  apply  quite  as  well  to  a 
decree  a  mensa  et  thoro  as  one  a  vinculo  matrimonii. 

More  substantial  proof  is  necessary  to  justify  a  judgment  sustain- 
ing a  decree  of  absolute  divorce  between  Thomas  Barry  and  wife. 

But  even  if  the  proof  on  that  question  were  more  satisfactory,  the 
proof  of  the  legal  resumption  of  marital  relations  between  Thomas 
Barry  and  Mary  Barry,  in  accordance  with  the  canons  of  the  Oatholic 
Church,  and  of  their  subsequently  living  and  cohabiting  together, 
would  justly  attach  to  that  union  the  sanctity  of  a  putative  marriage, 
at  least. 

In  this  case,  however,  there  can  be  no  definitive  judgment  pro- 
nounced on  the  opponent's  title,  as  we  are  at  present  dealing  only 
with  the  prima  facie  of  her  claim.    The  title  is  left  at  large. 

Viewing  this  litigation  in  that  light,  our  decree  must  be 

Judgment  affirmed. 


No.  11,634. 
Mbs.  Clara  C.  Godwin  vs.  P.  S.  Nbustadtl. 

47     »41I 
Where  property  having  been  ostensibly  sold  by  public  act  the  vendor  subse-     do:?  lUW 
qnently  seeks  reconveyance  to  himself  on  the  ground  that  the  sale  was  simu-      .^I    ^33 
lated,  and  the  act  was  resorted  to.  to  place  the  property  under  cover  from  the     dll3  160, 
possible  consequences  of  an  unjust  lawsuit  then  pending,  the  vendee  defeats     PW   8*^1 
the  action  through  his  answers  to  interrogatories  on  facts  and  articles  pro-      ^^^         ' 
pounded  to  him,  In  which  he  declared  the  reality  of  the  sale;  the  latter  can  not, 
w^en  the  vendor  sues  him  upon  the  notes,  defeat  the  seoond  action  by  plead- 
ing that  the  original  transaction  was  against  good  morals,  nor  by  invoking 
estoppel  against  the  vendor,  based  upon  the  allegations  in  the  first  suit  that 
the  notes  were  without  consideration,  and  the.  sale  simulated.    A  party  is  not 
estopped  by  pleadings  unsuccessfully  urged. 
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Where  interrogatories  on  facts  and  articles,  propoanded  to  a  defendant  In  aid  of 
the  special  Issue  inyolved  In  a  particular  suit,  are  broadened  out  beyond  the 
Btrlct  necessities  of  that  issue,  the  defendant  can  not  avail  himself  of  his 
answers  thereto  in  another  suit  iPToWing  new  issues. 

Where  no  claims  having  been  registered  against  a  succession  under  Art.  3275  of 
the  Civil  Code,  no  separation  of  patrimony  asked  for,  nor  administration 
sought,  the  heirs  have  been  placed  In  possession,  the  holder  of  an  unliqnldated 
olaim  against  the  succession  can  not  have  it  judicially  established  contradic- 
torily with  a  universal  usufructuary,  whose  usufruct  has  been  oonstltated  by 
the  last  will  of  the  deceased.  He  must  proceed  against  the  heirs.  Such  a 
usufructuary  Is  not  dirf'ctly  bouna  for  the  debts  (Civil  Code,  538)  and  the  prop- 
erty has  become  the  property  of  the  heirs. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightar,  J. 

The  present  suit  is  the  sequence  of  one  brought  by  the  plaintiff 
against  the  same  defendant,  which  terminated  in  a  judgment  of  this 
court  rendered  in  May,  1890,  which  will  be  found  reported  in  42  An. 
787.  In  that  suit  the  plaintiff  sued  to  recover  certain  immovable 
property  which  had  been  conveyed  to  her  by  an  authentic  act  of 
sale  to  the  defendant,  on  the  ground  that  said  sale  was  a  simulation, 
executed  for  the  purpose  of  protecting  the  property  from  a  seizure 
under  a  judgment  which  might  be  rendered  against  her  in  a  suit  then 
pending. 

.  Plaintiff  in  that  suit  attached  to  her  petition  interrogatories  on 
facts  and  articles  addressed  to  the  defendant  designed  to  probe  his 
conscience  as  to  the  truth  of  the  facts  alleged.  Defendant  answered, 
setting  up  an  entirely  different  state  of  facts  from  that  propounded 
by  plaintiff,  denying  the  simulation  of  the  transfer,  and  averring 
that  it  was  a  real  transaction,  intended  to  secure  the  legitime  of  de- 
fendant's wife  as  forced  heir  of  her  father,  and  with  the  under- 
standing that  he  (defendant)  was  ultimately  either  to  convey  the 
property  to  his  said  wife  or  to  sell  it  and  devote  the  proceeds  to  her 
benefit. 

Defendant  filed  several  exceptions,  among  which  was  one  of  no 
cause  of  action.  After  trial  the  court  rendered  judgment  maintain- 
ing this  particular  exception,  and  from  this  judgment  plaintiff  ap- 
pealed. On  appeal  the  judgment  was  affirmed  for  the  reason  that 
the  answers  given  to  the  interrogatories  were  held  destructive  of 
the  cause  of  action. 

Plaintiff  then  instituted  the  present  action,  in  which  she  alleges 
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that  she  is  the  holder  and  owner  of  two  promissory  notes,  executed 
by  the  defendant,  payable  to  his  own  order  and  by  him  endorsed  in 
blank,  dated  January  2,  1888,  each  for  the  sum  of  one  thousand  dol- 
lars, payable  in  one  and  two  years,  and  bearing  interest  at  the  rate 
of  eight  per  cent,  per  annum.  That  said  notes  represent  part  of 
the  purchase  price  of  certain  property  described  in  an  act  annexed 
to  her  petition,  which  on  the  2d  of  January,  1888,  she  sold  to  the 
defendant.  That  in  said  act  to  secure  payment  of  these  two  notes 
in  capital  and  interest,  as  well  as  attorneys'  fees,  fixed  at  five  per 
cent,  on  any  amount  for  which  the  property  might  be  seized,  or  for 
which  judgment  might  be  rendered,  the  purchaser  specially  mort- 
gaged (with  vendor's  privilege  retained)  the  property  purchased, 
the  said  attorneys'  fees  and  costs  to  be  collectible  on  the  same  pro- 
cess and  at  the  same  time  as  the  principal  claim. 

An  order  of  seizure  and  sale  was  granted  plaintiff,  and  under  the 
same  the  property  was  seized  by  the  sheriff,  but  the  sale  was  stayed 
by  an  injunction  which  issued  upon  the  petition  of  the  defendant. 

In  his  petition  for  injunction  defendant  alleged  that  the  notes  on 
which  the  writ  of  seizure  and  sale  issued  were  made  and  executed 
by  him  without  consideration.  That  the  want  of  consideration  was 
specially  shown  by  his  answers  to  the  interrogatories  on  facts  and 
articles  propounded  to  him  in  the  first  suit,  particularly  in  his  answer 
to  the  third  interrogatory,  said  answer  to  that  interrogatory  being 
that  the  act  of  sale  referred  to  was  drawn  up  and  the  property 
placed  in  his  name  for  the  purpose  of  partially  securing  the  rights 
or  legitime  of  his  wife  as  one  of  the  forced  heirs  of  her  deceased 
father,  David  R.  Godwin,  the  husband  of  the  plaintiff,  all  of  whose 
property  had  been  received  by  her. 

That  it  was  distinctly  understood  at  the  date  of  the  execution  of 
the  act  of  sale  that  the  two  notes  given  therein  were  not  to  be  used 
or  negotiated  by  the  plaintiff,  but  were  to  be  returned  to  him  upon 
judgment  being  rendered  in  the  suit  of  H.  T.  Foote  vs.  Mrs.  Olara 
O.  Qodwin ;  that  he  was  then  to  convey  the  property  to  his  wife, 
clear  and  unincumbered,  or  sell  it  and  turn  the  proceeds  of  sale  over 
to  her.  That  in  the  meantime  the  rent  of  the  property  was  to  be 
applied  toward  the  payment  of  taxes,  insurance  and  repairs,  and  to 
be  collected  by  the  plaintiff,  Mrs.  Oodwin.  That  he  had  been  ex- 
pecting to  have  the  notes  returned  to  him,  and  to  be  placed  in  abso- 
lute possession  of  the  property,  all  of  which  would  fully  appear  by 
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reference  to  his  answers  on  facts  and  articles,  and  pUintifTs 
petition  in  the  former  suit.  That  the  allegations  of  plaintiff 
in  her  present  snit  are  inconsistent  with  those  contained  in 
her  petition  in  the  other  case.  That  if  the  allegations  in 
the  first  snit  are  trae,  those  in  the  second  are  necessarily 
false.  That  in  the  first  snit  she  distinctly  alleged  that  she  was 
the  owner  of  the  property,  which  she  had  cansed  to  be  seized  nnder 
execntory  process  in  the  present  snit,  and  she  can  not  be  permitted 
to  claim  judicially  the  ownership  of  the  property,  and  also  to  be  the 
holder  and  owner  of  the  alleged  mortgaged  notes  existing  against 
the  same,  which  she  declared  in  the  first  snit  to  be  of  no  value,  and 
issued  without  consideration,  while  in  the  latter  they  are  declared  to 
be  legal  and  valid  obligations.  That  the  positions  assumed  in  the 
two  suits  are  inconsistent  with,  contrary  to  and  exclusive  of  each 
other,  and  that  she  is  estopped  by  her  own  Judicial  acts  from  assert- 
ing that  the  mortgage  notes  are  legal  and  valid.  That  the  former 
case  was  appealed  to  the  Supreme  Court,  and  that  tribunal  held  his 
answers  to  interrogatories  to  be  conclusive  against  Mrs.  Qodwin. 
That  such  being  the  fact,  and  the  suit  of  H.  T.  Foote  vs.  Mrs.  Gk>d- 
win  having  been  determined  adversely  to  Foote  by  final  judgment, 
he  was  entitled  to  have  the  two  notes  returned  to  him  as  hav- 
ing been  given  without  consideration,  and  in  order  that  he  have 
the  inscription  of  the  mortgage,  apparently  securing  the  same, 
erased. 

The  widow  and  heirs  of  one  John  Eaton  intervened  in  the  snit. 
They  set  up  the  existence  of  a  contract  between  David  R.  Godwin 
and  John  Eaton,  by  which  Godwin  agreed  to  give  Eaton,  payable 
on  the  collection  of  the  same,  one -fourth  of  the  net  proceeds  of  one 
hundred  and  fifty  hogsheads  of  the  lot  of  sugar  purchased  by  God- 
win from  W.  G.  Betterton,  a  claim  for  which  was  before  the  Claim 
Commission  at  Washington,  D.  C,  on  condition  of  Eaton  giving 
him  his  assistance  in  getting  the  claim.  They  alleged  that  the 
claim  was  realized  by  Godwin,  who  collected  from  the  Government, 
May  2,  1887,  the  net  proceeds  of  the  claim,  eleven  thousand  three 
hundred  and  twenty  dollars,  of  which  two  thousand  eight  hundred 
and  thirty  dollars  were  held  in  trust  by  Godwin  for  Eaton — that 
Eaton,  before  his  death,  and  the  heirs  of  Eaton  and  his  widow  in 
community,  after  his  death,  made  demand  of  payment  of  Godwin  for 
the  same,  who  failed  to  inform  them  of  the  fact  that  the  daim 
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had  been  realized,  but  on  the  contrary  informed  them  that  he  had  not 
succeeded  in  realizing  upon  it.  That  Godwin  having  died,  his 
universal  legatee  and  widow,  Mrs.  Olara  0.  Godwin,  the  plaintiff 
herein,  accepted  his  snccession  purely  and  simply,  and  was  put  in 
possession  thereof.  That  the  widow  on  the  2d  Jannary,  1888,  made 
a  frandolent  and  simulated  sale  to  the  defendant  Neustadtl  of  the 
property  in  litigation  herein;  that  the  alleged  payment  of  five  hun- 
dred dollars  cash  therein  recited  was  not  true,  that  the  two  notes 
executed  were  not  bona  fide,  but  were  executed  by  both  parties  for 
the  purpose  of  covering  up  the  property  from  the  pursuit  of  credi' 
tors,  both  parties  being  aware  of  the  fact  that  the  vendor  was 
insolvent,  and  that  the  only  property  out  of  which  intervener  could 
be  paid  was  the  property  in  question.  Interveners  asked  for  judg- 
ment against  them  for  the  sum  of  two  thousand  eight  hundred  and 
thirty  dollars,  with  legal  interest  from  May  2,  1887;  that  the  act  of 
sale,  of  2d  January,  1888,  be  set  aside  and  annulled,  and  that  it  be 
sold  in  due  course  to  satisfy  their  judgment. 
To  the  intervention,  the  plaintiff  in  injunction,  Neustadtl,  excepted. 

1.  That  it  disclosed  no  cause  of  action. 

2.  That  the  validity  and  reality  of  his  title  attacked  had  been 
finally  recognized  by,  and  declared  by  the  Supreme  Court,  and  inter- 
veners were  without  right  or  authority  to  attack  the  same. 

8.  That  interveners'  right  of  action,  if  any  they  had,  was  the  re- 
vocatory action,  and,  as  against  the  demand  as  such,  the  prescrip- 
tion of  one  year  was  pleaded. 

The  interveners  then  filed  a  supplemental  petition,  alleging  that 
the  date  of  coilection  of  the  claim  by  Godwin  was  in  1878,  and 
not  in  1877.  That  since  the  date  of  the  collection  thereof,  inter- 
veners had  applied  to  him  yearly  for  several  years  for  information, 
and  that  he  invariably  replied  that  he  considered  the  claim  lost; 
that,  on  the  strength  of  his  repeated  assurances  to  that  effect, 
and  his  fraudulent  suppression  of  the  fact  that  he  had  made  the 
collectipn,  they  were  induced  to  believe  that  they  had  lost  all 
their  rights  in  the  premises,  and  ceased  to  make  further  in- 
quiry, until  recently  (in  the  year  1890)  information  was  received 
by  them  accidentally,  through  report  of  the  suits  before  referred 
to.  Defendant  Neustadtl,  under  reservation  of  this  exception, 
answered  the  intervention,  pleading  the  general  issue,  and  the 
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preBcription  of  ten  years  in  bar  of  their  demand.  The  court 
rendered  judgment  in  favor  of  the  intervenors  against  plaintiff, 
Mrs.  Godwin,  and  defendant,  Nenstadtl,  decreeing  that  inter- 
yeoors  recover  from  Mrs.  Clara  C.  Godwin  two  thousand  eif^ht 
hundred  and  thirty  dollars,  with  legal  interest  from  judicial  demand ; 
that  the  sale  from  Mrs.  Godwin  to  Neustadtl  be  set  aside  and 
annulled  as  a  fraudulent  simulation,  and  that  the  property  purport- 
ing to  have  been  sold  therein  be  seized  and  sold  in  due  course  to 
satisfy  the  judgment  then  rendered  in  favor  of  the  intervenors 
against  Mrs.  Godwin.  It  further  ordered  that  the  provisional  in- 
junction be  made  perpetual,  prohibiting  the  seizure  and  sale  of  the 
property  under  the  executory  process  issued  by  virtue  of  the  notes 
and  mortgage  and  vendor's  privilege  declared  on. 

Plaintiff,  Mrs.  Clara  Godwin,  appealed  from  the  judgment,  and 
pleads  in  this  court  the  prescription  of  ten  years  against  inter- 
veners' demand.  Neustadtl  did  not  appear,  but  *<for  answer  to  the 
appeal  taken  by  Mrs.  Godwin  asks  that  the  judgment  rendered  in 
favor  of  the  intervenors  should  be  amended  and  reversed  in  so  far  as 
it  recognized  the  claim  of  intervenors  and  decreed  the  sale  to  him  a 
fraudulent  simulation,  and  that  in  so  far  as  it  perpetuates  the  injunc- 
tion it  be  affirmed. 


Branch  K,  Miller  for  Plaintiff,  Appellant : 

A  claim  of  ownership  unsuccessfully  made  in  a  suit  does  not  estop 
the  plaintiff,  in  a  subsequent  suit,  from  setting  up  a  claim  upon 
the  same  property  as  mortgagee.     Chaff e  vs.  Heyner,  31  An.  594. 

All  defences  available  against  the  real  party  to  a  suit  are  likewise 
available  against  the  nominal  party.  4N.  S.  155;  6  R.  17;  2 
La.  264. 

The  husband  can  not  give  testimony  for  or  against  his  wife,  and  if 
admitted  without  objection  must  be  disregarded  by  the  court. 
Answers  to  interrogatories  on  facts  and  articles  given  by  the 
husband  are  testimony,  and  within  the  rule  of  exclusion.  82  An. 
648-1174;  88  An.  106-195;  40  An.  278;  21  An.  652,  681,  682;  20 
An.  422. 

Verbal  admissions  of  a  deceased  person  are  the  weakest  of  all  evi- 
dence. 12  An.  401;  86  An.  681;  10  An.  29;  8  An.  278;  85  An. 
1007;  87  An.  97. 
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Parol  evidence  to  prove  intermption  of  prescription  or  to  take  an 
obligation  nt  of  prescription  by  verbal  statements  of  the  de- 
ceased debtor,  or  to  prove  an  interroption  of  prescription  of  an 
obligatioa  evidenced  by  writing  after  prescription  has  ran,  is  in- 
admissible. If  introduced  without  objection  such  testimony 
must  be  disregarded.    84  An.  548,  and  authorities  there  cited. 

In  the  prescription  operating  a  release  from  debt  good  faith  is  not 
required.  A  fiduciary  debt  forms  no  exception  to  this  rule. 
C.  C.  3530,  8550;  8  An.  46,  183. 


Homce  E,  Upton  and  A.  ff.  Lea  tot  F.  S.  Nenstadtl,  Defendant  and 

Appellee : 

Answers  to  interrogatories  on  facts  and  articles  stand  as  a  part  of 
the  pleadings,  and  can  not  be  contradicted  by  anything  but  a 
counter-letter.  If  they  are  destructive  of  plaintiff's  action,  an 
exception  of  no  cause  of  action  will  lie.  Mrs.  Godwin  vs. 
Neustadtl,  42  An.  785. 

The  verity  and  reality  of  authentic  sales  can  be  assailed  by  the 
parties  thereto  only  in  two  ways,  viz. :  First,  by  means  of  a 
counter-letter;  second,  by  the  answers  of  the  other  party  to  in- 
terrogatories on  facts  and  articles.  11  La.  418;  9  R.  379;  12  R. 
215;  10  An.  704;  27  An.  266;  86  An.  100;  88  An.  154;  6  N.  S. 
206;  4  La.  1,  169,  351;  8  R.  441;  6  R.  448;  8  R.  102;  11  R. 
270;  8  An.  153;  4  An.  487;  42  An.  788. 

The  strongest  character  of  estoppel  is  that  of  acknowledgments  or 
declarations  in  judicial  proceedings.  Such  averments  are  the 
highest  evidence  against  the  party  making  them,  and  can  not  be 
contradicted  nor  denied.  Were  the  rule  otherwise,  the  integrity 
of  judicial  proceedings  could  not  be  protected.  6  M.  280;  2  An. 
269;  5  An.  18;  4  An.  416;  6  An.  719;  11  An.  710;  40  An.  189; 
28  An.  766;  18  An.  141;  31  An.  564;  80  An.  1309;  32  An.  9629 
979;  88  An.  1870. 


Martin  VoorhieSj  C,  8.  Kellogg  and  Albert  Voorhiea  for  the  heirs  of 

J.  Eaton,  Interveners  and  Appellees  : 

The  identity  of  the  sugars  in  controversy  is  established. 

Bona  fide  creditors  can  intervene  in  suit  between  vendor  and  vendee 
to  have  the  whole  transaction  declared  a  simulation  in  fraud  of 
their  rights.  Distinction  between  revocatory  action  and  one  en 
d^laration  de  simulation. 
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Appellant,  having  admitted  in  answer  to  interrogatories  on  facts  and 
articles  that  the  sale  she  ostensibly  passed  to  her  son-in-law 
was  a  pore  simulation,  is  estopped  from  questioning  the  judge- 
ment, which  recognizes  her  as  the  owner  of  the  property. 

In  contract  of  mandate  the  ten  years  of  prescription  begins  to  ran, 
not  from  the  date  of  the  contract,  hot  from  the  time  when  suit 
could  have  been  brought. 

Defendant  and  intervenors  are  co- appellees.  As  between  them  the 
judgment  must  stand.  Nor  can  his  answer,  asking  amendment 
of  judgment  be  *'  received,"  even  as  regards  plaintiff  appellant, 
because  filed  on  the  very  day  of  argument,  instead  of  three  days 
before.  O.  P.  Art.,  890;  Converse  vs.  Steamer,  16  An.  483; 
Barrett  vs.  Donovan,  17  An.  182. 

PlaintiiT  did  not  except  to  petition  of  intervention.  The  only  excep- 
tion filed  and  tried  was  defendant's.  There  is  no  omission  in 
that  respect  in  the  transcript.  If  plaintiff  desires,  we  tender 
him  our  consent  to  probe  this  matter  at  any  time  without  resort 
to  certiorari. 

Plaintiff,  instead  of  excepting,  at  once  joined  issue  on  the  merits, 
and  readily  answered  our  interrogatories  on  facts  and  articles. 

Besides,  the  intervention  was  not  filed  in  the  executory  proceedings; 
but  we  intervened  in  the  ordinary  injunction  suit  brought  by 
defendant  against  plaintiff,  who  ratified  this  proceeding  by 
freely  joining  issue  and  answering  inteirogatories. 

The  question  is  not  whether  prescription  was  interrupted,  as  argued 
by  plaintiff,  but  whether  it  was  suspended  under  the  operation 
of  the  equitable  rule,  Contra  non  valentem  agere  non  currit 
prsBscriptio,  See  Boyle  vs.  Mann,  4  An.  170;  Reynolds  vs.  Has- 
ten, 11  An.  729,  sustaining  in  such  cases  the  suspension  of  pre- 
scription. Harvey  vs.  Pflug,  37  An.  906 ;  Rabel  vs.  Ponrcian,  20 
An.  132;  Murphy  vs.  Qutierrez,  20  An.  407. 

Plaintiff  and  defendant,  upon  their  own  showing,  should  be  denied 
the  help  of  the  court  for  relief,  which  they  respectively  ask. 
Ex  turpi  causa  non  oritur  actio, 

Godwin  contracted  with  Eaton  personally.  Godwin's  heirs  can  not, 
without  fraud,  retain  this  fund  from  Eaton's  heirs  on  any  pre- 
text.    O.  C,  Arts.  2950,  2959,  8005. 
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Mrs.  Qodwin  is  nnivereal  legatee  by  her  hnsband's  will,  and  alao 
with  the  written  assent  of  the  heirs  she  was,  by  solemn  jadg- 
ment  of  court,  confirmed  as  universal  legatee,  and,  as  nniversal 
legatee,  formally  put  in  possession  of  the  estate. 

Even  as  the  universal  usufructuary,  creditors  of  her  husband  under 
the  jurisprudence  of  0.  C,  Art.  585  (579),  have  an  actual  legal 
interest  to  intervene  in  order  to  protect  the  property  of  the 
estate  against  tortious  alienation  to  the  prejudice  of  their  rights. 
See  Succession  Sinnott,  8  An.  176;  Succession  Fitz Williams,  8 
An.  489;  Succession  Bringier,  4  An.  889. 


Argued  and  submitted  March  16,  1895. 
Opinion  handed  down  April  8,  1895. 
Rehearing  refused  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  We  may  say  at  once  that  Neustadtl,  not  having 
himself  appealed,  is  not  authorized  to  ask  an  amendment  of  the 
judgment  obtained  by  intorvenors. 

We  think  a  determination  of  the  issues  presented  to  us  will  be 
disposed  of  by  taking  up  first  the  situation  between  the  plaintiff  and 
defendant  without  reference  to  the  intorvention  which  has  been 
filed.  As  between  those  parties  the  issues  are  within  narrow  com- 
pass. Without  assigning  any  reason  for  its  judgment  to  that  effect 
the  District  Court  perpetuated  the  injunction  which  Neustadtl  had 
caused  to  issue,  restraining  his  vendor  from  proceeding  to  enforce 
the  notes  representing  the  price  of  the  sale  t  >  him,  and  the  enforce- 
ment of  the  mortgage  and  vendor's  privilege  securing  the  same.  In 
our  opinion  the  judgment  is  erroneous. 

The  contontion  by  the  defendant  that  the  plaintiff,  Mrs.  Qodwin, 
is  estopped  from  enforcing  the  notos  she  holds,  because  in  the  for- 
mer suit  she  declared  the  sale  to  be  a  simulation,  designed  to  protect 
her  property  from  the  consequences  of  a  judgment  which  might  be 
rendered  in  a  certain  suit  brought  by  one  H.  T.  Footo  against  her  for 
her  husband's  debts,  and  sought  to  have  the  act  of  sale  set  aside  on 
that  ground,  because  the  answers  he  gave  t  j  certain  interrogatories 
propounded  to  him  in  that  suit  conclusively  bind  her  in  the  present 
54 
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one,  and  because  the  placing  of  the  property  in  )iiB  name,  ander  the 
circumstances  it  was  done,  was  contrary  to  good  morals,  and  sbonld 
cause  the  doors  of  the  courts  to  be  barred  against  her,  are  none  of 
them  tenable. 

The  issue  in  the  first  suit  was  simulation  vel  non.  The  plaintiff 
asserted  the  simulation  of  the  act  of  2d  January,  1888;  the  defend- 
ant denied  it,  and  on  being  subjected  to  examination  on  facts  and 
articles,  answered  in  a  manner  to  cause  the  issue  to  be  determined 
adversely  to  the  claim  for  simulation. 

The  answers  of  the  defendant  in  that  suit  to  interrogatories  on 
facts  and  articles  fulfilled  their  purpose,  and  caused  the  act  to  be 
maintained  as  an  act  of  sale. 

The  interrogatories  propounded  to  him  were  all  asked  in  support 
of  the  charge  of  simulation,  and  their  effect  must  be  limited  to  that 
particular  issue. 

What  the  actual  relations  of  the  parties  were  (upon  the  hypothesis 
of  the  sale  being  a  reality)  was  immaterial  for  the  purposes  of 
that  suit,  and  foreign  to  the  subject  matter  being  investigated,  and 
anything  and  everything  in  the  answers  outside  of  what  was 
strictly  necessary,  for  the  decision  of  the  particular  issue  involved  in 
it  was,  so  far  as  any  future  advantage  to  Neustadtl  in  a  future  suit 
involving  other  issues  was  concerned,  utterly  worthless.  It  would 
be  a  convenient  and  easy  method  of  settling  rights  of  parties  if  the 
defendant  in  a  case,  when  interrogated  on  facts  and  articles,  were 
authorized  to  broaden  out  his  answers  not  only  to  meet  the  exigen- 
cies of  the  case  before  the  court,  but  to  meet  possible  exigencies  of 
cases  to  arise  in  the  future.  We  give  effect  to  his  answers  to  the 
extent  of  establishing  the  fact  that  the  sale  to  him  was  a  reality,  not 
a  simulation — further  than  that  he  can  not  ask.  If  the  sale  beinic 
real  and  apparently  absolute  and  unconditional,  there  existed  really 
covered  limitations,  couditions  and  purposes  not  stated  on  the  face 
of  the  act,  and  they  are  susceptible  of  proof,  that  proof  has  to  be 
made  here  through  original  competent  evidence. 

The  plaintiff  in  this  suit  is  not  estopped,  because  in  the  former  suit 
she  pleaded  that  the  act  of  sale  was  simulated.  She  tendered  that 
issue  to  the  defendant,  who  met  it  by  alleging  and,  through  his  own 
answers,  proving  its  reality.  The  decision  of  the  court  closed  the 
question  of  simulation  favorably  to  defendant,  but  in  doing  so  it  car- 
ried with  it  the  disadvantage  to  him  of  being  subsequently  forced  to 
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meet  the  obligations  which  he  assumed  in  the  act,  then  declared  to 
be  real.  If  there  be  estoppel  in  this  case  it  is  he,  not  Mrs  Godwin, 
who  is  estopped  on  the  issues  as  new  presented.  Parties  are  not 
bound  by  allegations  unsuccessfully  pleaded.  Eng.  and  Am.  Ency. 
of  Law,  Vol.  7,  p.  8,  note  2;  McQueen's  Appeal,  104  Pa.  St.  696; 
Appeal  of  Susquehanna  Ins.  Co.,  106  Pa.  St.  616. 

The  plaintiff  in  this  suit  was  legally  authorized  to  sue  upon  the 
notes  and  enforce  the  mortgage,  and  the  situation  of  affairs  is  not 
such  as  to  warrant  the  defendant  invoking  against  her  the  doc- 
trine of  a  want  of  morality  in  the  bringing  of  the  suit.  The  case 
falls  directly  under  the  principle  announced  in  Greffin's  Ex'r  vs. 
Lopez,  6  Martin,  166,  in  which  the  executor  was  seeking  from  Lopez 
the  reconveyance  of  property  which  had  been  transferred  to  Lopez 
by  Greffln  upon  the  ground  that  the  act  was  a  simulation,  and  the 
suit  was  met  by  the  objection  urged  here.  The  Supreme  Court 
said:  '*In  the  present  case  the  plaintiff  sought  to  avert  the  conse- 
quences of  threatened  or  impending  prosecutions,  covered  his 
property,  and,  re  Integra ,  died.  We  find  no  instance  in  which  a 
plaintiff  similarly  situated  was  denied  relief,  except  under  the  com- 
mon law  of  England,  which  declares  fraudulent  conveyances  bind- 
ing on  the  parties. 

'*  But  neither  the  principle  of  the  common  law  of  England  nor  the 
disposition  of  the  statute  of  Elizabeth  are  known  to  be  laws  of  this 
State,  and  we  are  bound  to  disregard  them."  In  the  case  at  bar 
the  sale  was  resorted  to  for  the  purpose,  let  it  be  admitted,  of  pro- 
tecting the  property  of  Mrs.  Godwin  against  the  special  claim  of  one 
Foote,  who  had  brought  suit  against  her  to  make  her  and  her  property 
liable  for  the  debts  of  her  husband,  as  she  believed  unjustly.  The 
suit  in  question  resulted  in  establishing  the  fact  of  her  non- liability, 
and  she  would  have  been  entitled  to  a  reconveyance  had  not 
Neustadtl's  answer  blocked  the  way.  It  is  a  mistake  to  suppose  that 
she  is  in  this  suit  seeking  to  enforce  an  immoral  contract ;  on  the  con- 
trary, it  is  the  defendant  who  is  seeking  to  enforce  the  contract  or 
arrangement  which  he  declares  reprobated  by  good  morals.  If  this 
property  were  to  remain  in  defendant's  ownership,  the  creditors 
of  Godwin,  if  such  there  be,  would  be  placed  at  great  disad- 
vantage and  possibly  cut  off  by  prescription,  while  by  enforcing  the 
sale  with  the  light  thrown  on  this  transaction  by  the  lawsuits  which 
have   occurred,  will  place  an  easy  remedy  within  their  grasp.     If 
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the  object  was  immoral,  it  is  mach  more  likely  to  be  frustrated 
through  this  suit  than  by  letting  matters  stand  as  they  are.  Antoine 
vs.  Smith,  40  An.  566. 

There  is  no  evidence  in  this  suit  of  the  existence  of  the  state  of 
facts  which  Neustadtl  declares  as  being  those  under  which  the  act  of 
sale  was  passed.  He  depends  upon  his  answers  to  the  interroga- 
tories propounded  to  him  in  the  other  case.  They  do  not  serve  him 
here.  There  is  a  great  improbability  that  such  a  state  of  facts 
existed.  If  Mrs.  Godwin's  intentions  had  been  such  as  defendant 
declares,  she  would  scarcely  have  sought  to  retain  the  hold  on  the 
property  which  was  evidenced  by  the  notes  and  mortgage  which 
were  given ;  besides  this,  the  wife  of  Neustadtl  is  only  one  of  four  of 
the  children,  issue  of  Godwin's  marriage  with  plaintiff,  and  it  is  not 
at  all  likely  that  she  would  have  secured  the  legitime  of  one  child, 
without  reference  to  that  of  the  others.  We  think  the  condition  of 
Godwin's  succession  was  such  as  to  make  it  very  doubtful  whether 
the  children  had  any  legitime  to  be  secured.  Godwin  in  his  will 
acknowledged  an  indebtedness  to  his  wife  of  twenty  thousand 
dollars.  With  )iis  succession  liable  for  the  payment  of  that  debt, 
the  legitime  of  the  heirs  would  be  little  if  anything,  and  Mrs. 
Neustadtl  has  been  shown  to  have  received  already  quite  a  large 
amount  from  her  father's  succession. 

We  think  the  plaintiff  entitled  to  have  the  injanction  which  issued 
set  aside,  and  to  have  judgment  in  her  favor,  as  asked  for  by  her,  in 
her  petition. 

We  now  come  to  the  demand  of  the  intervenors,  which  was  sus- 
tained by  the  lower  court.  It  was  based  upon  a  contract  between 
the  husband  of  the  plaintiff  and  John  Eaton,  the  husband  of  one  of 
the  intervenors,  and  father  of  the  others,  by  which  Godwin  bound 
himself  to  pay  Eaton  a  certain  portion  of  a  claim  which  he  (Godwin) 
was  then  prosecuting  before  the  claims  commission  at  Washington, 
D.  C,  provided  Eaton  would  give  his  assistance  toward  procuring 
the  claim.  Eaton  died  in  1877  or  1878.  Godwin  died  in  1888,  leav- 
ing a  will,  in  which  he  bequeathed  to  h  s  wife,  Clara  O.  GK>dwin,  in 
t^sufruct  during  her  life,  what  would  remain  of  his  estate  after  the 
payment  of  his  debts.  The  will  wad  probated,  and  the  widow  and 
heirs  placed  in  possession  by  judgment  of  court  of  the  25th  day  of 
January,  1887.  No  application  was  made  by  any  one  for  a  separa- 
tion of  patrimony,  nor  is  there  any  evidence  before  us  that  either 
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the  claim  of  the  widow  and  heirs  of  Eaton,  or  any  other  claim,  was 
registered,  as  required  by  Art.  8275,  0.  C.  The  succession  as  such, 
and  the  property,  as  succession  property,  has  long  since  ceased  to 
exist.  The  property  in  litigation  in  this  suit  stood  in  the  name  of 
the  wife  of  Godwin,  and  was  sold  (or  apparently  sold),  by  her  to 
Neustadtl  as  her  property.  She  appears  to  have  been  separate  in 
property  from  her  husband,  who,  in  his  will,  recognizes  his  indebt- 
edness to  her  in  the  sum  of  twenty  thousand  dollars. 

It  is  true  that  in  Godwin's  will  this  particular  piece  of  property  is 
placed  by  him  among  the  assets  of  his  estate,  and  referred  to  '*  as 
standing  in  the  name  of  the  wife,"  coupled  with  the  declaration  '<  it 
was  to  be  deducted  out  of  the  twenty  thousand  dollars  due  her  at 
what  it  was  worth,  or  may  bring  at  sale,  or  she  can  take  it  at  my 
valuation,  worth  to-day  five  thousand  seven  hundred  and  fifty 
dollars."  But  the  statement  of  the  husband  did  not  divest  the  wife 
of  the  ownership  of  the  same,  if,  in  point  of  fact,  it  belonged  to  her. 

It  is  not  alleged  in  the  petition  of  intervention  that  it  either  now  or 
at  any  other  time  belonged  to  Oodwin.  Inter venors  deal  with  Mrs. 
Godwin  as  the  universal  legatee  of  her  husband,  and,  as  such,  bound 
for  all  his  debts.  Godwin  left  a  number  of  children,  who  are  not 
only  his  legal  but  his  forced  heirs,  and  intervenors  are  in  error  in  sup- 
posing her  to  be  her  husband's  universal  legatee  and  bound  for  his 
debts.  Article  583  of  the  Civil  Code  declares:  **  The  universal  usu- 
fructuary, or  usufructuary  under  a  universal  title,  whose  usufruct 
has  been  constituted  by  act  of  last  will,  is  not  directly  bound  for  the 
debts  of  the  testator ;  that  is  to  say,  the  creditors  of  the  succession 
have  no  action  against  him  to  force  him  to  discharge  the  debts  out 
of  his  own  estate,  saving  their  rights  to  cause  to  be  seized  the  effects 
of  the  succession,  and  to  proceed  against  the  heir  of  the  testator  to 
obtain  payment." 

The  heirs  of  the  testator  are  not  parties  to  this  suit,  and  Mrs. 
Godwin  is  not  the  proper  party  against  whom  and  contradictorily  with 
whom  this  unliquidated  claim  has  to  be  brought  to  judicial  recogni- 
tion. They  are  the  real  parties  interested  in  the  matter,  assuming 
this  property  to  have  ever  belonged  to  Godwin,  or  to  still  belong  to 
a  ''  succession."  It  certainly  could  not  be  seized  or  ordered  to  be 
seized  until  the  debt  for  the  satisfaction  of  which  it  is  to  be  seized 
has  been  legally  established  contradictorily  with  the  parties  owing 
the  debt  and  owning  the  property.     We  do  not  think  the  judgment 
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can  stand.  The  view  we  take  of  the  situation  relieves  ns  from  ex- 
amining the  question  whether  the  intervenors,  holding  an  unliqui- 
dated claim,  had  the  right  to  come  in  the  case  at  all  for  the  purpose  • 
of  having  it  therein  liquidated,  and  whether  interveners  would  be 
entitled  to  a  judgment,  if  the  proper  parties  were  before  the  court, 
under  the  evidence. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  of  the  District  Court,  appealed  from, 
be  and  the  same  is  hereby  annulled,  avoided  ani  reversed  in  its  en- 
tirety, and  that  the  petition  of  intervention  and  demand  in  inter- 
vention of  Marie  C.  Landry,  widow  of  John  Eaton,  of  Marie  I.  Eaton, 
wife  of  H.  T.  Laroque,  of  M.  O.  Eaton,  wife  of  Q.  I.  Voorhies,  and  of 
Gabrielle  Eaton,  wife  of  P.  E.  Voorhies,  be  and  the  same  is  hereby 
dismissed,  the  rights  of  the  interveners  to  proceed  and  make  avail- 
able whatever  rights  they  may  have  under  the  contract,  declared  on 
by  them  against  the  proper  parties,  in  some  other  proceeding,  being 
expressly  reserved. 

It  is  further  ordered,  adjudged  and  decreed  that  the  injunction 
which  issued  in  this  case,  upon  the  petition  of  the  defendant,  Pred- 
erick  S.  Neustadtl,  be  and  the  same  is  hereby  set  aside,  with  the  right 
of  the  plaintiff  herein,  Clara  C.  Qodwin,  to  sue  for  damages  for  the 
issuing  of  the  same  being  expressly  reserved. 

It  is  further  ordered,  adjudged  and  decreed  that  the  sheriff  of  the 
parish  of  Orleans  be  and  he  is  hereby  ordered  to  proceed  to  the  ad- 
vertisement and  sale  of  the  property  by  him  ordered  to  be  sold, 
under  the  order  of  the  judge  of  Division  '<  E  "  of  the  Civil  District 
Court  for  the  parish  of  Orleans,  bearing  date  July  1,  1890,  and 
rendered  upon  the  petition  of  Clara  Godwin,  widow  of  David  R. 
Godwin,  in  the  suit  entitled  Mrs.  Clara  C.  Godwin  vs.  P.  S.  Neustadtl, 
number  thirty  thousand  five  hundred  and  forty -eight  of  the  docket 
of  the  Civil  District  Court  for  the  parish  of  Orleans;  interveners  to 
pay  costs  of  their  intervention  in  both  courts,  defendant,  Neustadtl,  to 
pay  all  other  costs  (including  the  costs  in  the  injunction  proceedings) 
in  both  courts. 
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No.  11,665. 

George  K.  Pratt  bt  al.  vs.  The  Manhattan  Life  Insurance 
Company  of  New  Orleans. 

The  mere  fact  that  a  policy  has  been  made  "  payable  to  the  assured,  his  executors, 
administrators  or  assigns/'  does  not  authorize  an  inHuranoe  company  to  insist 
that  the  succession  of  the  deceased  policy  holder  should  be  placed  in  the  hands 
of  an  administrator  in  order  to  make  payment  to  him,  when  the  heirs  have 
been  placed  in  possession  by  order  of  court,  unless  special  circumstances 
shown,  which  would  make  a  payment  to  the  heirs  dangerous. 

A  receipt  from  the  major  heirs,  and  the  tutor  of  the  minor  heirs,  would  ordinarily 
protect  the  debtor  of  a  succession  when  the  heirs  have  been,  by  orders  of  court, 
placed  In  possession. 

APPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans. 
Monroe,  J. 


The  defendant  company  issued  to  Dr.  Samael  Logan  two  policies 
of  insarance,  one  for  the  snm  of  five  thousand  dollars,  and  the  other 
for  sixty- seven  dollars;  the  terms  of  both  being  substantially  alike. 

In  each  it  was  declared  that  'Hhe  company  promised  and  agreed 
to  and  with  the  assured,  his  executors,  administrators  or  assigns, 
well  and  truly  to  pay,  or  to  cause  to  be  paid  to  the  said  assured,  his 
executors,  administrators  or  assigns,  within  ninety  days  after  due 
notice  and  satisfactory  evidence  of  the  death  of  said  Samuel  Logan, 
and  proof  of  the  just  claim  of  the  assured  under  this  policy." 

The  assured  died  in  New  Orleans  on  the  12th  of  January,  1893. 
He  left  as  his  heirs  seven  children — George  King  Logan,  Elizabeth 
Young  Logan,  wife  of  James  McConnell,  Jr.,  and  five  minors,  of 
whom  Dr.  Qeorge  K.  Pratt  was  confirmed  the  tutor  on  the  13th 
March,  1893. 

On  the  19th  of  September,  1893,  Qeorge  K.  Logan,  Elizabeth  V. 
Logan,  and  the  five  minors  under  the  tutorship  of  Dr.  Pratt,  were 
recognized  as  the  sole  heirs  of  Samuel  Logan,  and  ordered  to  be 
placed  in  possession  of  his  succession  as  such. 

The  insurance  company  having  called  in  question  the  right 
of  the  two  major  heirs  and  the  tutor  to  receive  payment  of 
the  amount  due  under  the  policy,  the  present  suit  was  instituted 
against  it  on  January  12,  1894,  for  the  recovery  of  the  same,  with 
legal  interest  from  May  1,  1893.  The  demand  was  first  met  by  an 
exception  of  no  cause  of  action,  and  an  exception  that  plaintiffs 
were  without  capacity  or  right  to  institute  the  proceedings,  and 
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these  exceptions  being  overraled,  defendant  answered,  pleading  the 
general  issue.  Judgment  was  rendered  in  favor  of  the  plaintiffs  for 
five  thousand  and  sixty -seven  dollars,  with  legal  interest  from  Ist  of 
May ;  defendant  appealed. 


James  McConnell,  Jr.^  for  Plaintiffs,  Appellees,  cites:  43  An.  248; 
43  An.  316;  80  An.  93,  388;  36  An.  744;  34  An.  39;  35  An.  826;  45 
An.  737;  31  An.  235. 


DinkeUpiel  d:  Hart  for  Defendants,  Appellants,  cite:    CO.,  Arts. 
1764,  1963,  1967;  3  An.  502;  45  An.  736. 


Argued  and  submitted  March  27,  1895. 
Opinion  handed  down  April  8,  1895. 
Rehearing  refused  May  20,  1895. 


The  opinion  of  the  coutt  was  delivered  by 

NiCHOLLS,  0.  J.  Only  two  questions  are  submitted  to  us  by  the 
appellant. 

It  insists,  first,  that  the  policies  declared  on  having  been  made  pay- 
able *'  to  the  assured,  his  administrators  or  assigns,"  it  has  the  right 
to  insist  that  an  administrator  should  be  appointed  to  the  succession 
of  Samuel  Logan,  to  whom  it  can  make  payment,  claiming  that  a 
payment  to  plaintiffs  in  this  suit  would  not  give  to  it  the  absolute 
protection  which  it  was  entitled  to  have  under  its  contract;  and, 
second,  that  if  plaintiffs  be  entitled  to  a  judgment,  interest  is  re- 
coverable only  from  December  19,  1893,  that  is,  ninety  days  after 
the  heirs  were  recognized  and  placed  in  possession. 

We  find  in  the  record  a  correspondence  between  James  McOon- 
nell,  Jr.,  the  husband  of  one  of  the  heirs,  and  the  attorney  of  the 
succession  and  heirs;   Ferd.  Marks,  the  Louisiana  agent  of  the  de-* 
fendant  company,  and  Dinkelspiel  &  Hart,  the  company's  attorneys. 

The  first  letter  bears  date  October  25,  1893,  and  is  written  by  Mr. 
McConnell  to  Ferd.  Marks.  The  writer  declared  that  it  appeared  to 
be  impossible  to  collect  from  the  company,  without  a  lawsuit,  the 
amount  claimed  by  the  heirs  under  the  policies;  that  demand  had 
been  made  upon  it  by  the  tutor  of  the  minor  children,  who  was  ad- 
ministering the  Logan  succession  in  that  capacity ;  that  he  wrote  to 
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inquire  whether  it  would  pay  the  amount,  and  when ;  that  unless 
paid  without  farther  delay,  legal  proceedings  would  be  taken  for  its 
oollection ;  that  the  heirs  offered  to  give  the  company  the  receipt  of 
the  tutor  as  administering  the  succession,  or  bis  receipt  as  the  rep- 
resentative of  the  minors,  coupled  with  that  of  the  major  heirs,  or 
an  order  of  court,  directing  the  company  to  pay  the  amount  to  the 
tutor,  or  all  of  them  combined. 

On  the  31st  October  the  company  telegraphed  Marks  that  it  for- 
warded that  day  '*  draft  of  Logan  claim." 

On  November  3  Mr.  McConnell  wrote  Marks  that  he  supposed 
from  this  dispatch,  which  had  been  shown  him,  that  the  draft  had 
been  then  received.  That  the  amount  dae  was  five  thousand  and 
sixty -seven  dollars,  with  legal  interest  from  May  1,  1893,  and  he 
would  like  to  know  whether  the  claim  would  be  paid  that  day. 
Marks  replied  that  the  check  was  in  the  hands  of  Dinkelspiel  &  Hart, 
and  to  call  upon  them. 

On  the  same  day,  November  3,  the  latter  wrote  Mr.  McConnell 
that  they  were  at  last  in  possession  of  the  papers  from  the  defend- 
ant company  in  the  matter  of  the  claim,  and  suggested  that  they 
meet  and  prepare  a  rule  in  the  matter  to  be  tried  on  the  next  Mon- 
day. 

On  the  7th  they  wrote  another  letter  to  him,  regretting  thit  the 
interview  suggested  had  not  taken  place,  and  requesting  that  they 
meet  so  as  to  have  the  rule  tried  and  Judgment  rendered  on  the  next 
Monday;  that  they  had  the  draft  ready  to  turn  it  over  when 
judgment,  such  as  they  desired,  was  rendered.  On  the  next  day 
Mr.  McConnell  wrote  them  to  know  what  it  was  they  required  be- 
fore paying  over  the  amount.  On  the  9th  of  November  they  replied 
that  they  would  turn  over  to  him  the  draft  of  the  company  on  pay- 
ment of  the  policy  upon  the  rendition  of  a  judgment  ordering  the 
company  to  pay  to  Dr.  Pratt,  tutor  of  the  minor  children,  and  agent 
of  the  major  heirs.  That  they  required  this  because  the  policy,  they 
understood,  in  terms,  made  it  payable  to  the  administrator;  that  he 
might  take  the  rule  in  the  succession  of  Dr.  Logati ;  that  they  would 
accept  service ;  that  all  the  proof  this  required  could  be  made  by 
ex  parte  affidavits ;  that  the  proof  was  as  to  the  name  and  ages  of 
the  children,  and  that  there  were  no  descendants  of  predeceased 
children;  that  they  would  turn  over  the  draft  as  soon  as  the  judg- 
mentwas  rendered  without  any  delay. 
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On  the  2l8t  November  McOonnell  wrote  Mr.  Marks  that  Dinkel- 
spiel  &  Hart  stated  to  him  that  they  were  authorized  to  pay  only  the 
face  valae  of  the  policy  without  interest,  and  would  pay  only  on 
obtaining  a  receipt  of  payment  in  full  upon  their  turning  over  the 
principal;  that  he  protested  against  this  action,  and  insisted  upon 
the  payment  of  the  interest,  then  amounting  to  about  one  hundred 
and  twenty- five  dollars.  On  the  4th  December  Dinkelspiel  &  Hart 
wrote  to  McConnell  that  the  letter  of  the  contract  being  that  the 
money  was  not  to  be  paid  except  to  an  administrator,  they  did  not 
see  how  the  company  was  liable  for  interest  until  a  demand  had 
been  made  upon  it  by  an  administrator,  and  they  would  be  obliged 
to  defend  any  suit  that  might  be  brought. 

The  present  action  followed. 

No  question  has  been  at  any  time  raised  as  to  assured  having 
a  joint  claim  under  the  policy.  Notice  and  evidence  of  death  were 
furnished  to  the  company  on  or  before  the  Ist  of  February,  1898. 
The  policies  became  payable  on  the  Ist  of  May,  1893,  and  interest 
was  due  on  them  from  that  time.  No  tender  of  payment  is  shown. 
The  tutor  and  major  heirs  were  authorized  to  receive  payment  at  the 
maturity  of  the  debt.  We  find  no  force  in  the  position  taken  by  the 
defendant,  that  by  virtue  of  its  *'  contracts  "  it  had  the  right  to  insist 
that  the  succession  of  Dr.  Logan  should  have  been  placed  in  charge 
of  an  administrator  in  order  that  payment  should  be  made  to  him 
alone.  The  addition  of  the  words  ''  his  executors,  administrators  or 
assigns  ''  alter  the  word  *^  assured  "  making  the  policies  payable  '*  to 
the  assured,  his  executors,  administrators  and  assigns,"  left  the  con- 
tracts precisely  in  the  condition  they  would  have  been  had  those 
words  been  left  out  with  payment  to  be  made  to  the  heirs,  the 
executors  or  the  administrators,  as  the  one  or  the  other  would  prop- 
erly and  legally  represent  the  succession. 

There  is  nothing  in  the  decision  of  this  court  in  Moise,  Tutor,  vs. 
Mutual  Reserve  Fund  Life  Association,  45  An.  736,  which  would 
warrrant  a  contrary  opinion.  In  that  case  the  assured  lived  and 
died  in  Kentucky,  the  place  of  his  domicile — the  contract  of  insur- 
ance was  made  there  with  an  insurance  company  having  its  domicile 
in  New  York.  It  so  happened  that  some  of  his  minor  children  were 
in  Louisiana  at  the  time  of  the  father's  death,  to  whom  a  tutor  was 
appointed  in  the  Civil  District  Court  for  the  parish  of  Orleans.  The 
tutor  brought  suit  upon  the  policy,  against  the  company,  by  service 
upon  an  agent  who  represented  it  in  Louisiana,  evidently  for  Louis- 
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iana  basiness  alone.  We  held  that  the  tutor  was  not  authorized  to 
bring  the  suit;  that  the  domicile  of  the  deceased  was  in  another 
State,  his  succession  opened  there,  the  situs  of  the  claim  upon  the 
policy  was  where  the  succession  was  opened,  and  that  it  was  not  a 
Louisiana  asset  falling  under  the  administration  and  control  of  the 
Louisiana  tutor.  The  facts  of  that  case  are  entirely  different  from 
those  in  the  present  case.  The  domicile  of  Dr.  Logan  was  in  this 
State,  the  tutor  of  the  minor  children  was  properly  appointed  here, 
the  contract  sued  on  was  made  in  Louisiana,  the  situs  of  the  claim  is 
here,  and  the  company  is  properly  represented  by  a  Louisiana  local 
agent. 

If  defendant's  legal  position  be  correct,  then  the  debtor,  upon  any 
claim  whatever,  would  have  the  right  equally  with  the  defendant  to 
force  the  succession  to  which  the  debt  should  be  due  into  the  hands 
of  an  administrator  for  the  purpose  of  receiving  payment.  Any 
debtor  would  be  entitled  to  the  same  ''  absolute  protection  "  against 
contingencies  which  the  defendant  would  have,  and,  therefore,  sac- 
cessions  without  debts,  with  assets  amounting  to  hundreds  of  thou- 
sands of  dollars,  would  have  to  be  subjected  to  administrators'  com- 
missions, advertisements,  court  charges,  and  the  other  expenses 
necessarily  incidental  to  placing  of  an  estate  under  administration, 
simply  to  satisfy  the  groundless  fear  of  a  debtor  owing  the  estate  a 
hundred  dollars.  It  is  difficult  to  imagine  that  the  defendant  really 
and  seriously  maintained  such  a  proposition. 

It  is  not  suggested  even  that  under  the  facts  of  this  particular 
case  there  is  danger  to  be  apprehended  from  defendant's  making 
payment  to  the  plaintiffs.  No  attempt  has  been  made  to  show  the 
existence  of  any  fact  which  would  go  to  weaken  the  finding  made  by 
the  District  Court  that  the  plaintiffs  are  the  sole  heirs  of  Dr.  Logan. 
The  succession  was  opened  by  the  death,  on  the  12th  January,  1893, 
and  the  heirs  were  recognized  and  placed  in  possession  as  long  ago 
as  September  19, 1894,  and  yet  no  one  has  made  a  move  in  the  direc- 
tion of  having  an  administrator  appointed.  We  have  no  reason  to 
suppose  the  succession  owes  any  debt,  or  that  any  fact  exists  which 
makes  such  an  appointment  necessary  or  advisable.  All  that  defend- 
ant can  ask,  is  that  it  be  protected  against  a  double  payment. 
Payment  to  the  plaintiffs  herein,  under  the  judgment  herein  ren- 
dered in  their  favor,  will  in  our  opinion  be  a  perfectly  safe  payment 
and  defendant  had  no  grounds  for  thinking  otherwise. 

We  think  the  judgment. correct,  and  it  is  hereby  affirmed. 
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'  47    MOj  No.    11,692. 

47  1448' 

John  Henry  Shoe  Company,  Limited,  vs.  GilkbrsonSloss  Com- 
mission Company,  L.  &  A.  Scharff. 

Where  an  attachment  on  a  Just  debt  has  been  obtained  afi^ainst  a  debtor,  which  la 
maintained  and  a  final  judgment  rendered  for  the  amount  demanded,  creditors 
who  were  not  parties  to  the  litigation,  on  discoyering  that  the  attachment  was 
fraudulently  and  collusiyely  obtained  by  an  agreement  between  the  creditor 
and  debtor,  can  not  have  the  final  judgment  set  aside  solely  on  the  ground  of 
collusion  in  obtaining  the  attachment,  as  this  assertion  cou  d  only  serve  to 
dissolve  the  attachment,  which  could  not  prevent  the  final  judgment  on  the 
amount  demanded. 

\  PPEAL  from  the  Fifth  Judicial  District  Court,  Parish  of  More- 
•**     house.     Vaughan,  J.  ad  hoc. 


F.  G,  Hudson  and  E,  T.  Lamkin  for  Plaintiffs,  Appellants. 


Newton  &  Hall  and  G.  H.  Ellis  for  Defendants,  Appellees. 


Ounhy  6e  Sholars  for  Intervenors,  Appellants. 


Argued  and  submitted  March  29,  1895. 
Opinion  handed  down  April  8,  1895. 
Behearing  refused  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  To  a  proper  understanding^  of  this  litigation  refer- 
ence is  made  to  Gilkeson  Sloss  Commission  Co.  vs.  Bond  &  Will- 
iams, 44  An.  841;  to  Yale  &  Bowling  vs.  Bond  Sc  Williams,  45  An. 
998,  and  Williams  et  als,  vs.  Qilkeson- Sloss  Co.,  45  An.  1013. 

In  the  first  suit  attachments  were  issued  against  the  defendants, 
and  the  attachments  were  met  by  interventions  to  dissolve  them, 
among  other  reasons  that  the  plaintiffs  in  attachment,  and  the  de- 
fendants, fraudulently  agreed  and  colluded  between  themselves  that 
the  attachments  should  issue  against  defendants,  in  order  to  place 
their  property  beyond  the  reach  of  other  creditors. 

The  motion  to  dissolve  the  attachments  was  overruled,  on  the 
ground  of  the  failure  of  intervenors  to  prove  their  charge  of  fraud- 
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nlent  colluBion.  The  aflSdavits  for  the  several  attachments  were 
accepted  as  prima  Jade  evidence  of  the  grounds  of  the  attachment, 
which  was  sustained  by  proof  on  the  trial. 

The  plaintiffs  in  the  instant  cases,  who  were  not  parties  to  that 
litigation,  bring  this  suit  to  annul  all  the  proceedings  under  the 
attachment  proceedings— the  sale  of  the  personal  property  which 
was  made  pending  the  litigation  under  an  order  of  court  and 
by  consent  of  the  parties,  the  final  judgments  and  the  sale  of  the  im- 
movable property  under  writs  of  fi.  fa,  issued  in  the  several  judg- 
ments obtained  against  the  defendants.  Bond  &  Williams. 

In  the  two  other  suits  alluded  to  there  are  many  facts  passed  upon 
by  this  court  adverse  to  the  contention  of  plaintiffs,  but  they  were 
decided  upon  the  state  of  facts  presented  in  the  first  suit. 

Since  these  cases  were  decided  the  plaintiffs  here  have  discovered 
evidence  which  conclusively  shows  that  the  allegations  of  Inter- 
venors  in  the  first  suit  were  true.  Had  the  evidence  now  before  us 
been  then  presented,  the  ruling  on  the  motion  to  dissolve  the  attach- 
ments would  have  been  different,  and  they  would  have  been  set 
aside  without  a  moment's  hesitation. 

But  the  charges  of  fraud  and  collusion  only  could  be  urged  as  a 
means  of  dissolving  the  attachment.  The  dissolution  of  the  attach- 
ment could  not  retard  the  pursuit  of  the  defendants  in  the  debts 
upon  which  the  attachments  issued.  They  were  only  conservatory 
remedies  to  hold  the  property  until  the  final  judgments  were  ob- 
tained. The  personal  property  sold  and  purchased  by  the  defend- 
ants during  the  pendency  of  the  suit  was  subject  to  the  final  judg- 
ment. In  the  event  of  failure  to  obtain  the  judgment,  the  sale 
would  be  binding,  and  he  would  only  be  compelled  to  restore  the 
price  if  he  was  permitted  to  retain  it  to  await  the  result  of  the  judg- 
ment. 

Yale  &  Bowling  and  Baldwin  &  Co.,  who  resisted  the  attachment 
of  the  commission  company  in  their  interventions,  also  attached 
the  same  property.  The  proceeds  of  the  sale  of  the  personal 
property  were  prorated  among  the  attaching  creditors.  Yale 
&  Bowling  and  Baldwin  &  Co.  also  obtained  judgments  against  the 
defendants,  Bond  &  Williams.  Their  attachments  were  honest  pur- 
suits of  their  debtors.  Their  claims  were  legal  and  valid.  Execu- 
tion issued  under  the  judgments  of  Yale  &  Bowling  and  Baldwin  & 
Co.  and  the  Gilkeson-Sioss  Commission  Company,  and  the  immov- 
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able  property  pursued  by  plaintiff  was  seized  and  sold  and  purchaaed 
by  the  last  named  judgment  creditors,  who  had  purchased  the  claims 
of  the  Monroe  banks,  which,  it  is  alleged,  colluded  with  the  plaintiff 
in  the  first  suit  in  obtaining  the  attachment.  The  bank  claims  were 
valid,  and  we  have  no  serious  doubt  as  to  the  amount  due  the  com- 
mission company.  There  may  have  been  some  items  against  which 
there  were  defences,  but  the  apparent  confusion  of  accounts  and 
conflicting  claims  were,  in  a  measure,  due  to  the  efforts  of  the  com- 
mission company  to  assist  Bond  &  Williams  in  relieving  them  from 
debt.  The  main  item  of  five  thousand  nine  hundred  and  twelve  dol- 
lars, which  figured  in  the  account  of  indebtedness,  is  fully  explained 
in  the  cases  in  the  45th  of  Annual  Reports  referred  to  above. 

The  grounds  alleged  by  plaintiff  could  only  go  to  the  dissolution  of 
the  attachment,  and  not  to  the  dismissal  of  the  suit,  and  not  affect 
the  validity  of  the  judgment  obtained  by  the  commission  company 
against  Bond  &  Williams. 

The  plaintiffs  assert  no  privilege  on  the  personal  property  which 
the  proceedings  of  defendants,  by  attachment,  interfered  with.  They 
were  ordinary  creditors,  and  the  attachments  being  out  of  the  way 
they  are  like  any  other  creditor,  who  must  lose  by  the  prior  suit  of  a 
creditor  who  obtains  a  judgment  and  subjects  bis  debtor's  property 
to  the  payment  of  his  debt.  All  the  immovable  property  acquired 
by  the  commission  company  at  the  judicial  sale  was  seized  under  the 
three  writs,  under  the  judgments  mentioned,  and  the  company  had  a 
mortgage  on  the  property,  or  nearly  all  of  it  purchased  at  the  sale. 
The  company  also  held  a  lien  on  all  the  crops,  and  the  cotton  shipped 
to  it  was,  in  fact,  subject  to  this  lien  and  privilege. 

This  fact  was  noted  in  the  case  of  Commission  Company  vs.  Bond 
&  Williams,  44  An.  841. 

There  is  no  question  as  to  the  validity  of  the  judgments  of  Yale 
&  Bowling  and  Baldwin  &  Co.  The  property  purchased  by  the  de- 
fendants was  sold  under  writs  issued  under  these  judgments,  as  well 
as  that  of  their  own.  Conceding  that  there  is  just  cause  of  complaint 
to  the  last  named  judgment,  and  that  it  is  an  absolute  nullity,  this 
would  not  prevent  the  defendants  from  purchasing  the  property  at 
the  sale  under  the  other  judgments.  At  all  events  he  had  to  pay 
the  price  of  his  bid.  What  part  of  the  price  he  retained  in  his  hands 
was  probably  more  than  covered  by  the  amount  of  the  mortgage 
claims  he  held  against  the  property.     Bond  Sc  Williams  were  insolv- 
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ent,  and  there  were  not  assets  sufficient  to  pay  ordinary  creditors. 
Our  impression  is  that  plaintiffs  and  interveners  were  not  injured  by 
tha  sale  of  the  property,  and  therefore  have  no  cause  to  complain. 
In  making  this  statement  we  will  observe  that  we  have  not  deemed 
it  necessary  to  marshal  the  assets  and  liabilities,  and  definitely 
ascertain  the  extent  of  the  insolvency,  the  amount  of  assets  and  the 
privileged  debts. 

The  other  reasons  assigned  are  sufficient  to  reject  plaintiffs  and 
intervenors'  demands. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court,  in  favor  of  plaintiffs,  and  against  defendants  and 
intervenors,  be  affirmed. 


No.  11,778. 

Watebs  Pibbcb  Oil  Company  vs.   Mayor  and  Board  op  Trus- 
tees OP  THE  Town  op  New  Iberia. 

When  the  pleadings  do  not  show  an  amount  of  appealable  Interest^  to  determine 
the  amount,  alUdavits  relating  to  the  amount  In  dispute  will  be  received. 

Where  a  particular  thing  is  declared  a  nuisance  by  a  municipal  corporation,  it  Is 
not  necessary,  nor  is  it  required  that  the  ordinance  shall  provide  for  an  in- 
vestigation as  to  the  nature  of  the  nuisance  before  an  attempt  is  made  to  exe- 
cute the  ordinance,  as  this  is  a  matter  for  judicial  inquiry. 

The  act  No.  16  of  1839  conferred  full  and  complete  power  upon  the  corporation  of 
New  Iberia  to  enact  all  needful  police  regulations,  Including  those  to  regulate 
the  storage  of  combustible  and  inflammatory  substances. 

The  regulation  of  tlie  storage  of  petroleum  and  other  Inflammatory  substances  is 
not  the  taking  of  private  property  without  due  process  of  law,  nor  is  it  in  re- 
straint of  trade. 

The  ordinance  referred  to  in  the  opinion  is  legal,  constitutional  and  valid. 
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APPEAL  from   the  Nineteenth    Judicial   District    Court  for  the 
Parish  of  Iberia.     VoorhieSy  J. 


Foster  &  Broussard  and  Andrew  Thorpe,  for  Plaintiffs,  Appellees : 
No  one  shall  be  deprived  of  life,  liberty  or  property,  without  due 
process  of  law.  Art  14,  Section  1,  Constitution  of  United  States; 
Art.  6,  Constitution  of  Louisiana,  1879.  The  charters  of  muni- 
cipal corporations  within  the  State  are  the  measure  as  well 
as  the  source  of  their  powers.     Major  vs.  Roth,  29  An.  261. 
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The  power  to  suppress  nuisances  must  be  construed  so  as  to  apply  to 
eases  of  nuisances  clearly  so  to  the  detriment  of  public  health 
and  public  convenience,  for  otherwise  the  removal  or  abate- 
ment would  be  unlawful.  Tissot  et  al.  vs.  Qreat  Southern  Tel. 
Co.     89  An.  996. 

*  *  *  And  even  if  such  power  is  expressly  given,  it  is  utterly  in- 
operative and  void,  unless  the  thing  is  in  fact  a  nuisance.  *  *  * 
The  fact  that  a  particular  use  of  property  is  declared  a  nuisance 
by  an  ordinance  of  the  city  does  not  make  that  use  a  nuisance^ 
unless  it  is  in  fact  so  and  comes  within  the  idea  of  a  nuisance. 
Wood  on  Nuisances,  Sec.  740. 

A  public  nuisance  can  not  exist  in  acts  which  are  warranted  by  law, 
even  though  the  act  complained  of  might,  independent  of  the 
statute,  be  a  nuisance.  High  on  Injunction,  verbo  Nuisance, 
Vol.  1,  p.  586. 

Nuisances  per  ae  are  those  which  at  all  times  and  under  all  cir- 
cumstances, and  irrespective  of  their  location  and  surroundings, 
are  prejudicial  to  public  morals,  or  are  dangerous  to  life,  or  are 
injurious  to  public  rights.  Am.  and  Eng.  Ency.,  verbo  Nuisance, 
p.  987. 

So,  if  he  has  given  his  consent,  either  expressly  or  impliedly,  to  the 
erection  of  expensive  works,  he  can  not  afterward  enjoin  their 
operation.  *  *  *  Am.  and  Eng.  Ency.,  verbo  Nuisance,  p. 
960 ;  Note  1,  in  re  Huhm  vs.  Sfareve,  etc. 

It  is  well  settled  that  municipal  authorities  can  not  arbitrarily  de- 
clare a  thing  a  nuisance  or  destroy  property  which  was  lawfully 
erected — when  such  thing  or  property  is  not  a  nuisance  per  se — 
until  this  fact  has  been  lawfully  ascertained.  Further,  that  when 
the  necessary  power  has  been  expressly  conferred  by  the  Legis- 
lature, it  is  inoperative  and  void,  unless  the  thing  is  in  fact  a 
nuisance,  or  was  erected  after  the  passage  of  the  ordinance  and 
in  defiance  of  it.  *  *  *  This  fact  must  be  first  established 
by  judicial  adjudication. 

An  injunction  will  lie  restraining  the  city  from  interference  with  the 
use  of  property  which  has  not  been  lawfully  ascertained  and  de- 
clared a  nuisance.  Am.  and  Eng.  Ency.,  Vol.  15,  p.  1166  et  aeq.y 
verbo  Municipal  Corporations. 
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WaUer  J,  Burke  tot  Defendants,  Appellants : 

Although  a  corporation  may  have  the  right  to  sue,  represented  by 
its  president,  still  the  authority  and  permission  to  him  given  to 
file  a  given  suit  must  appear  from  the  pleadings  and  proof. 

An  injunction  will  not  be  granted  by  the  District  Oourt  to  restrain  a 
municipal  corporation  from  the  enforcement  of  one  of  its  ordi- 
nances, penal  in  its  nature.  The  proper  remedy  is  by  appeal 
from  the  conviction.     Hottinger  vs.  City,  42  An.  630.     • 

Municipal  corporations  generally,  and  more  specially  those  empow- 
ered by  their  charter  '*  to  make  and  pass  such  regfulations,  by- 
laws and  ordinances  as  may  be  deemed  necessary  and  proper  to 
regulate  and  preserve  the  peace  and  good  order  of  the  town ;  to 
pass  by-laws  and  ordinances  in  regard  to  disorderly  conduct 
generally,  or  anything  relating  to  the  good  government  of  said 
town ;  to  impose  such  fines  and  penalties  for  a  breach  of  their 
by-laws  and  ordinances  and  of  public  peace  as  they  may  think 
proper,"  etc.,  may  declare  that  a  class  of  business  has  become 
a  nuisance  owing  to  the  manner  in  which  it  is  conducted  or  the 
great  hazard  to  life  and  property  accompanying  it,  and  enforce 
i(s  suppression.  Dillon  Municipal  Corporations,  Vol.  1,  Sec.  874 ; 
Kennedy  vs.  Phelps,  10  An.  827;  Mayor  of  Monroe  vs.  Qerspach, 
83  An.  1011;  42  An.  483;  97  U.  S.  669. 

The  storing  of  highly  inflammable  materials  in  populous  centres,  in 
the  midst  of  a  large  number  of  frame  buildings,  comes  within 
the  legal  notion  of  a  nuisance,  and  may  be  as  such  suppressed 
by  the  municipal  corporation.  Am.  and  Eng.  Ency.  of  Law,  Vol. 
16,  p.  966;  Blanc  vs.  Murray,  86  An.  163. 

The  fact  that  a  person  has  long  been  engaged  in  a  business  before 
the  adoption  of  an  ordinance  branding  it  as  a  nuisance  is  no  de- 
fence against  the  enforcement  of  the  ordinance. 

If  the  facts  are  sufficient  to  show  a  public  nuisance  the  defendav  t 
may  not  show  in  defence  that  the  business  is  carried  on  in  the 
most  approved  style.  Am.  and  Eng.  Ency.  of  Law,  Vol.  16,  p. 
981,  Sec.  6,  and  notes. 

An  ordinance  suppressing  a  class  of  business  as  being  a  nuisance  is 
not  one  in  restraint  of  trade. 

Where  the  charter  of  the  town  gives  the  corporate  authority  the 
right  to  inflict  penalties  necessary  to  enforce  ordinances,  it  need 
not  prescribe  specially  the  mode  of  trial.  These  are  necessarily 
66 
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sammary,  and  the  mode  of  procedure  within  the  magistrate's 
discretion.     State  vs.  Dunbar,  43  An.  836. 
Where  one  part  of  an  ordinance  is  null,  it  will  not  vitiate  the  balance 
which  is  capable  of  standing  without  it. 


Argued  and  submitted  April  24,  1895. 
Opinion  handed  down  May  6,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  There  is  in  the  record  an  affidavit  of  J.  G.  Brons- 
sard,  the  agent  and  manager  of  the  plaintiff,  ik>  the  effect  that  the 
business  which  the  plaintiff  has  been  ordered  to  move  is  worth  con- 
siderably over  two  thousand  dollars. 

The  motion  to  dismiss  is  denied.  State  ex  rel.  Daboval  vs.  Police 
Jury,  39  An.  759. 

The  town  of  New  Iberia  passed  an  ordinance  declaring  it  to  be  "a 
nu  sance  for  any  person  or  persons  to  keep  or  store  in  any  boilding 
or  shed,  or  any  other  enclosure  whatever,  within  the  limits  of  the 
corporation,  any  explosives  or  other  highly  inflammable  materials, 
dangerous  to  the  safety  of  life  and  property,  in  any  other  quantity 
than  that  which  may  be  necessary  for  the  supplying  of  the  ordinary 
or  every-day  usage,  or  the  demands  of  retail  selling  business." 

Before  the  enactment  of  this  ordinance,  the  plaintiff  company,  on 
its  own  property,  within  the  corporate  limits,  had  erected  buildings 
and  improvements  in  the  way  of  large  iron  tanks  of  such  thickness 
as  to  render  them  Are -proof  and  safe  when  exposed  to  great  heat. 
All  necessary  precautions  had  been  taken  to  shut  off  escaping  gas. 
A  written  notice  was  served  on  the  plaintiff  company  to  comply 
with  the  ordinance. 

The  company  applied  for  and  obtained  a  writ  of  injunction,  re- 
straining the  execution  of  said  ordinance,  on  the  grounds  of  the 
illegality  and  unconstitutionality  of  the  ordinance : 

1.  Because  it  makes  no  provision  for  an  investigation  to  ascertain 
if  petroleum  oil,  stored  in  such  tanks,  is  or  is  not  a  nuisance,  and 
arbitrarily  declares  the  storing  of  petroleum  oil  in  the  tanks,  pro- 
vided by  plaintiff,  a  nuisance. 

2.  That  the  ordinance  is  ultra  virea  in  that  the  charter  pf  the  town 
does  not  give  power  to  the  corporation  to  enact  such  an  ordinance. 
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3.  That  the  ordinance  makes  no  provision  for  any  cha^^,  affidavit 
or  trial  of  any  one  charged  with  violating  it;  is  in  restraint  of  trade, 
and  its  execution  will  deprive  plaintiff  of  his  property,  without  due 
process  of  law. 

There  was  judgment  for  plaintiff,  perpetuating  the  injunction,  and 
the  defendant  corporation  appealed. 

That  the  ordinance  makes  no  provisions  for  an  accusation  and 
trial  does  not  concern  the  plaintiff,  as  the  company  was  not  pro- 
ceeded against  in  order  to  impose  any  fine,  forfeiture  or  penalty. 
Nor  does  the  charge  leveled  against  it,  that  it  is  in  restraint  of 
trade,  concern  the  plaintiff,  if  the  town  had  the  authority  and  power 
to  pass  the  ordinance.  The  loss  of  plaintiff's  business  is  but  a 
necessary  consequence  of  the  unlawful  act  complained  of. 

That  the  ordinance  of  a  municipality  can  not  make  that  a  nuisance 
which  is,  in  fact,  not  one,  is  elementary.  But  even  in  cases  where 
a  particular  thing  is  denounced  by  the  municipality  as  a  nuisance 
it  is  not  required  that  the  ordinance  should  provide  for  an  investiga- 
tion as  to  the  fact,  whether  or  not  it  is  a  nuisance. 

The  facts  are  disclosed  on  the  trial,  and  the  question  of  nuisance 
remains  open  until  decided  by  the  court.  The  courts  are  open  to 
the  author  of  the  alleged  nuisance,  and  therefore  the  proceeding  by 
the  town  authorities  to  carry  into  effect  its  ordinance  does  not,  in 
itself,  constitute  the  taking  of  property  without  due  course  of 
law. 

From  an  inspection  of  the  ordinance  it  will  be  seen  that  it  does 
not  propose  to  take  private  property  without  compensation,  and 
without  due  process  of  law,  but  only  to  restrain  the  private  injurious 
use  of  property.  It  is  within  the  power  of  a  municipality  to  so 
regulate  the  use  of  property  that  it  shall  not  be  pernicious,  and  in- 
flict an  injury  upon  its  inhabitants  generally.  Oorpatt  vs.  Yonkers, 
140  N.  Y. ;  Dillon  Municipal  Corporation,  par.  141. 

The  State  can  confer  upon  municipal  corporations  the  power  to 
establish  police  regulations.     Oooley  Const.  Limitations,  148. 

The  act  of  the  General  Assembly,  No.  16  of  1839,  conferred  full 
power  upon  the  corporation  to  enact  all  necessary  police  regulations. 
This  power,  by  Sec.  5  of  the  act,  is  only  limited  by  the  restriction 
that  the  ordinances  shall  not  conflict  with  the  State  and  Federal 
Oonstitutions. 

The  corporation,  by  its  charter,  was  authorised  to  pass  any  ordi- 
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nance  '' relative  to  anything  whatever  that  may  concern  the  police 
and  good  government  of  laid  town." 

<<  Mnoicipal  charters  refer  most  questions  of  local  governments, 
inclading  police  regnlations,  to  the  local  anthorities,  on  the  supposi- 
tion that  they  are  better  able  to  decide  for  themselves  upon  the 
needs  as  well  as  the  sentiments  of  their  constituents  than  the  Legis- 
lature possibly  can  be,  and  therefore  are  more  competent  to  judge 
what  local  regulations  are  important,  and  also  how  far  the  local 
sentiment  will  insist  in  their  enforcement."  Oooley  Const.  Lim. 
149,  160. 

The  preservation  of  the  public  health,  the  good  order  of  the  local 
community,  the  protection  of  the  property  of  its  citizens  from  the 
danger  of  fire,  and  the  preservation  of  their  lives  from  the  danger 
of  storing  explosive  substances  in  the  limits  of  the  corporation  in 
thickly  populated  localities,  are  matters  of  vital  local  interest,  and 
are  of  such  character  as  to  invite  local  sentiment  in  provoking 
necessary  legislation  and  its  rigid  and  exact  enforcement.  Hence, 
in  this  case  we  find  in  the  record  a  petition  numerously  signed  by 
property  owners  "  living  in  the  vicinity  of  the  Southern  Pacific 
depot,"  addressed  to  the  Mayor  and  trustees  of  the  corporation, 
calling  their  attention  to  the  constant  danger  from  fire  from  the  oil 
tanks  situated  near  the  depot,  and  ^*  that  at  any  moment  an  acci- 
dent may  happen,  whereby  the  oil  contained  in  the  tank  may  be 
ignited  and  all  portions  of  the  town  adjacent  destroyed  by  fire." 

The  proof  sustains  the  averments  in  the  petition  as  to  the  security 
of  the  tanks  from  fire  and  the  prevention  of  the  escape  of  gas.  But 
we  know  from  the  character  and  constituents  of  petroleum,  as  we 
know  from  the  component  parts  of  gunpowder,  that  it  is  a  dangerous 
and  inflammable  substance,  and  in  defiance  of  all  precautions  it 
will,  at  times,  ignite.  There  are  certain  facts  known  to  mankind 
that  are  accepted  as  true,  and  the  record  might  be  replete  with  evi- 
dence to  contradict  them,  yet  we  would  accept  the  experience  of 
mankind  in  preference  to  the  isolated  facts  cited  in  the  record. 

No  amount  of  testimony  would  convince  us  that  steam,  electricity 
and  gunpowder,  and  petroleum,  are  not  dangerous.  Due  and  proper 
precautions  may,  under  certain  conditions,  render  them  harmless. 
Bat  these  conditions  may  relax,  and  at  unexpected  moments  they 
may  be  let  loose  from  restrictions,  and  burst  forth  with  immeasu- 
rable power  and  energy.     Therefore  the  legislation,  in  relation   to 
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these  sabstances,  is  not  to  be  controlled  by  the  efforts  to  secure  them 
from  danger,  when  it  is  attempted  to  place  them  at  deBis:nated 
points,  where  the  least  injury  will  be  inflicted  by  accident. 

In  the  case  of  Fisher  vs.  McQaire  et  al«.,  1  Gray,  27,  the  Supreme 
Ooort  of  Massachasetts  said :  '*  Qunpowder,  an  article  quite  harmless 
in  a  magazine,  may  be  kept  in  a  warehouse  always  exposed  to  fire, 
especially  in  the  night;  however  secreted,  a  fire  In  the  building 
wouid  be  sure  to  find  it,  and  the  lives  and  limbs  of  courageous  and 
public -spirited  firemen  and  citizens  engaged  in  subduing  the  flames 
would  be  endangered  by  a  sudden  and  terrible  explosion." 

Notwithstanding  that  gunpowder  is  quite  harmless  when  stored  in 
magazines,  we  venture  the  assertion  that  no  city  or  town  of  size  and 
importance  permits  large  quantities  to  be  stored  in  magazines  within 
the  city  in  thickly  settled  and  populous  neighborhoods. 

We  have  not  the  least  doubt,  under  the  clause  of  the  act  of  cor- 
porations quoted,  the  city  of  New  Iberia  had  the  power  of  regulating 
the  mode  of  keeping  and  the  sale  of  petroleum  oil;  that  is,  to  pre- 
vent the  storage  of  large  amounts  in  a  populated  part  of  the  city, 
and  to  lequire  only  such  amounts  to  be  kept  in  said  localities  as 
would  meet  the  wants  of  the  retail  trade.  Dillon  Municipal  Corpo- 
rations, 8d  Ed.,  par.  404. 

This  seems  to  be  the  object  to  be  attained  by  the  ordinance. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed,  and  i***  is  now  ordered  that 
the  writ  of  injunction  obtained  by  plaintiff  be  dissolved  and  set 
aside,  and  his  demand  be  rejected,  with  costs  of  both  courts. 

Mb.  Justicb  Breaux  dissents. 


No.  11,607. 
Mbs.  Victoria  Smabt,  Widow  Boneb,  vs.  Louisiana  Elbotbic  -  JJ    m 
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Light  Company.  ' 

Two  linemen  were  employed  in  lowering  two  wires  from  one  arm  of  a  pole  to  an- 
other Just  below. 

One  of  the  two  was  killed. 

No  one  saw  him  at  the  moment. 

It  was  shown  that  it  was  safe  for  a  man  on  a  pole,  being  Insulated  from  the  ground, 
to  handle  one  side  of  the  oirouit,  but  dangerous  to  touch  both  sides  of  the  cir- 
cuit at  the  same  time,  without  rubber  gloves,  not  defective. 

The  lineman's  duty,  it  was  shown,  was  to  insulate  wires  found  by  him  not  in- 
sulated. 


870  SUPREME   COURT  OP  LOUISIANA. 

Smart  vs.  Blectrlo  Light  Co. 

Gloves  were  sent  to  the  lineman  who  receired  the  fatal  shook  by  a  foreman  at  the 

foot  of  the  pole,  who  was  a  fellow  workman  of  the  lineman  killed. 
The  gloves  were  old  and  unsafe. 
The  testimony  is  that  It  was  the  daty  of  the  lineman  to  exchange  old  for  new 

gloves,  furnished  free  of  charge,  and  to  Inspect  them  and  keep  them  in  good 

condition. 
The  employer  is  not  refsponsible  for  the  dangerous  state  of  the  employment,  if  the 

danger  is  known  to  the  employ^,  and  the  latter  has  accepted  the  employment 

knowing  the  attendant  risks,  and  having  an  opportunity  of  guarding  against 

them. 
The  handling  of  live  wires  was  a  necessary  part  of  the  business.    The  testimony 

shows  that  the  lineman  should  never  touch  more  than  one  line  at  a  time. 
It  was  dangerous  to  come  in  contact  with  the  two  live  wires  with  gloves  not  in 

good  order  and  condition. 
If  the  employ^  received  a  fatal  shock  through  defects  In  the  appliances  left  in  his 

care  by  the  emplover,  and  which  he  was  to  Inspect  and  keep  In  good  order 

and  condition,  there  is  no  gronnd  of  action  against  the  employer. 
The  employ^  voluntarily  assumed  the  risks  of  the  employment  Incurred  through 

the  defects  of  the  gloves. 

APPEAL  from  the  Oiyil  District  Oonrt  for  the  Parish  of  Orleans. 
Theard,  J. 


Percy  8.  Benedict,  for  Plaintiff,  Appellant,  cites  Beach  on  Grim. 
Neg.  870;  21  N.  E.  (N.  Y.)  1042;  Woods'  Prac.  Es.  654;  4  U.  8. 
Appeals,  869;  8  S.  R.  (Ala)  776;  Am.  and  Eng.  Ency.  of  Law,  Vol. 
2,  p.  652;  15  An.  668;  18  An.  897;  1  Greenleaf,  79;  Am.  and  Eng. 
Ency.  of  Law,  Vol.  14,  pp.  869,  871,  909;  44  An.  1048;  Id.  692;  41 
An.  965;  Am.  and  Eng.  Ency.  of  Law,  Vol.  16,  p.  455. 


Farrar^  Jonas  dk  Kruttschnitt  for  Defendants,  Appellees. 


Argued  and  sabmitted  March  26,  1895. 
Opinion  handed  down  April  8,  1895. 
Rehearing  refused  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  Plaintiff,  personally,  and  as  tutrix  of  her  minor 
children,  alleges  that  the  negligence  of  the  defendant  company  was 
the  cause  of  her  husband's  death. 

He  was  a  lineman  in  defendants'  company,  and  was  lowering  a 
pair  of  live  wires  on  a  pole  at  the  corner  of  a  street.  He  and  an  - 
other  lineman  had  beeu  directed  to  take  down  two  alternating  live 


FORTY' SEVENTH  ANNUAL  REPORTS,  1896.  871 

Smart  tb.  Electric  Light  Oo. 

wires  from  their  position  and  place  them  below  the  other  wires  on 
the  pole — that  is,  from  one  arm  of  the  pole  down  to  another. 

The  service  is  not  necessarily  dangerous. 

The  evidence  explains  that  for  the  purpose  of  lowering  a  pair  of 
live  wires  on  a  pole  the  lineman  handles  one  wire  at  a  time,  and  that 
he  should  not  handle  more  than  one  wire. 

The  two  live  wires  were  near  each  other,  not  more  than  six  inches 
apart. 

The  pole  of  wood  when  dry  is  an  insulator  safe  to  rest  on  while 
handling  a  single  wire. 

Dry  wood  is  classed  fourth  amongst  the  insulators,  being  pre- 
ceded by  dry  air,  glass,  porcelain  and  vitrified  china. 

It  is  in  proof  that  there  is  no  danger  whatever  in  handling  a 
single  wire  (one  side  of  a  circuit),  while  upon  a  wooden  pole  in- 
sulated from  the  ground,  and  that  a  careful  lineman  will  not  handle 
more  than  one  line  at  a  time.  This  is  generally  understood  by  all 
linemen. 

But  there  is  great  danger  in  touching  both  the  live  wires  and  com- 
pleting a  short  circuit. 

While  at  work,  lowering  the  lines  from  one  arm  of  the  pole  to 
another  just  below,  Clarence  Boner,  plaintiff's  husband,  was  not  ob- 
served at  the  instant  of  the  accident  by  those  present. 

A  moment  after  he  had  received  the  fatal  shock  his  body  was  taken 
down  by  his  fellow  workmen. 

When  he  received  the  shock  he  had  on  rubber  gloves. 

He  was  a  competent  lineman. 

A  few  moments  prior  to  the  shock  the  foreman  of  the  party  work- 
ing at  the  pole  in  question  directed  the  two  men  at  work  lowering 
the  wire  to  wear  gloves.   . 

He  at  the  same  time  sent  up  the  gloves  to  the  top  of  the  pole  where 
the  men  were  at  work. 

The  lineman  Boner  complied  with  the  direction  of  the  fore- 
man. 

The  other  did  not ;  he  trusted  to  his  naked  hand  and  received  no 
injury,  although  he  was  handling  the  wire  corresponding  to  that 
which  was  being  handled  by  Boner. 

The  evidence  shows  that  the  linemen  were  to  take  care  of  their 
gloves  and  keep  them  in  good  condition  and  carry  them  in  their  belts 
for  use  when  needed. 
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It  is  also  shown  that  it  was  left  to  them  to  determine  when  to  ex- 
change an  old  for  a  new  pair. 

There  are  general  roles  applying  especially  to  the  relation  of  em- 
ployer and  employ^;  under  these  rales  it  is  presumed  that  every  per- 
son of  average  intelligence  has  knowledge  of  the  destroctive  forces 
of  nature.  If  the  work  he  performs  exposes  him  to  danger  from 
these  forces  he  assumes  the  risk  of  the  injury. 

That  every  man  of  experience  in  handling  wires  when  heavily 
charged  with  electricity  will  be  taken  to  understand  that  he  must  use 
great  prudence. 

The  authorities  generally  announce  that  if  the  servant  has  full  and 
equal  knowledge  with  the  master  that  the  appliances  used  are  defec- 
tive, and  each  is  equally  indifferent  to  the  danger,  they  will  stand 
on  a  footing  of  equality  as  to  damages.     Boswell,  par.  212. 

In  the  first  place,  however,  it  is  the  employer's  duty  to  be  careful 
that  his  workman  be  not  induced  to  work  under  the  notion  that  the 
appliances  are  safe,  when  he  knows  or  has  reasonable  ground  to 
believe  that  they  are  dangerous. 

On  the  other  hand,  it  is  the  duty  of  every  workman  to  execute  the 
work  with  required  care,  and  not  expose  himself  to  injury. 

These  being  governing  principles  of  the  law  of  personal  injuries, 
we  take  up  first  the  charge  brought  by  plaintiff  against  the  defend- 
ant that  the  wires  on  which  her  late  husband  was  working  should 
(in  electrical  parlance)  have  been  made  dead. 

The  officer  in  charge  of  the  operations  of  the  plant  testified  that 
any  lineman  could  order  the  opening  of  a  circuit  at  the  plant,  in  case 
of  necessity.  This  testimony  is  uncontradicted.  The  record  does 
not  disclose  that  any  such  necessity  was  suggested  "by  the  line- 
man. 

The  principle  announced  on  this  point  is  that  the  employ^  who  has 
the  opportunity  to  avoid  the  daager  will  have  no  recourse  for  the 
injury.     Boswell,  p.  340,  par.  204. 

We  are  led  to  infer  from  the  testimony  that  it  is  not  at  all  usual  to 
open  the  circuit  and  deaden  the  wires  while  linemen  are  lowering 
wires  as  in  this  case. 

In  so  far  as  relates  to  the  insulation  of  the  wire  the  plaintiff's 
complaint  is  that  it  was  not  in  proper  condition. 

The  charge  would  have  great  force  if  brought  by  one  not  in  the 
service  of  the  defendant,  as,  for  instance,  in  the  case  of  Olemetits, 
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44  An.  692,  who  was  not  an  employ^,  bat  an  entire  stranger  to  the 
defendant  company,  which  was  condemned  to  pay  damages. 

The  testimony  here  informs  us  that  where  a  lineman  goes  on  a 
pole  and  finds  a  defectively  insulated  wire,  it  is  his  duty  to  repair 
the  defect. 

The  fact  that  such  is  the  duty  of  the  lineman  is  not  seriously  ques- 
tioned. 

The  risk  (under  the  circumstances) ,  was  one  of  those  assumed  by 
the  employ 6.     Boswell,  352,  par.  208. 

It  is  evident  that  this  experienced  lineman  knew  the  danger. 

We  feel  justified  in  the  inference  that  the  gloves  used  were  un- 
safe. 

This  conclusion  about  the  gloves  renders  it  necessary  again  to  re- 
view the  facts  on  this  point. 

The  gloves  were  furnished  by  the  company  without  charge. 

The  gloves  furnished  by  the  company  were  insulating  gloves,  it  is 
shown,  that  ihey  had  been  in  use  a  number  of  years,  and  such  as  are 
generally  used  at  the  present  time.  The  lineman  also  had  pliers,  the 
handles  of  which  most  linemen  insulate  by  winding  tapes  around 
them. 

Under  the  company's  rules  employes  were  directed  to  examine 
daily  the  appliances  famished  them  by  the  company,  and  in  case  of 
defect  to  return  them  to  the  storekeeper. 

Plaintiff's  insistence  is  that  these  rules  were  not  generally  known 
to  the  linemen. 

There  is  considerable  variance  in  the  testimony  on  the  subject. 

We  believe  that  the  brother  of  the  deceased  stated  correctly  in 
testifying  that  the  defendant  company  did  everything  in  its  power  to 
bring  home  to  the  linemen  a  knowledge  of  its  rules. 

Moreover,  in  answer  to  questions  propounded,  the  electrical  en- 
gineer in  charge  of  the  plant  testifies : 

Q.  Whose  business  was  it  to  inspect  those  gloves  and  keep  them 
in  good  condition? 

A.  The  linemen  themselves  who  used  them.     •     *     * 

Q.  Was  there  any  other  method  whatever  by  which  the  company 
could  find  out  whether  a  lineman's  pair  of  gloves  was  in  good  condi- 
tion or  not? 

A.  No,  sir,  unless  he  came  back  with  them. 

An  attempt  was  made  to  show  that  there  were  times  when  gloves 
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coald  not  be  had.  The  preponderance  of  the  evidence  is  to  the  con- 
trary. 

It  is  not  in  evidence  that  the  wires  were  nnasually  near  one  to  the 
other. 

As  we  understand,  there  was  no  necessity  of  coming  in  contact 
with  these  two  wires,  even  with  gloves. 

But  the  insistence  is  that  he  acted  with  ordinary  care  in  patting 
on  the  gloves  as  they  were  sent  to  him  by  the  foreman.  It  is  not 
shown  that  the  latter  represented  the  employer ;  he  had  no  author- 
ity to  employ  and  discharge  workmen. 

His  only  aathority  was  to  direct  the  work  at  the  pole,  and  to  act 
as  foreman  of  the  laboring  party.  The  gloves  were  not  in  his 
charge.  They  were  picked  np  by  him  in  the  wagon  at  the  time,  and 
his  direction  to  wear  them  was  more  advisory  than  anything  else. 

The  other  lineman,  to  whom,  also,  gloves  were  sent  at  the  same 
time,  did  not  wear  them. 

We  have  considered  the  grounds  for  a  new  trial.  We  do  not 
think  that  they  are  sufficient  to  justify  us  in  remanding  the  case. 

It  is  not  shown  that  the  judge  of  the  lower  court  exceeded  the 
legal  discretion  with  which  he  is  vested  in  refusing  the  new  trial. 

The  suitor  must  show  clearly  the  discovery  since  the  trial,  and 
that  he  had  used  due  diligence  to  procure  the  necessary  evidence. 
In  the  absence  of  negligence,  the  application  must  fail. 

Judgment  affirmed. 


No.  11,788. 

New  Orleans  City  &  Lake  Railroad  Ooicpany  vs.  State  Board 
OP  Arbitration. 

The  dfstlnguistifng  features  of  the  statute  are  that  an  inyestigation  may  be  held 
without  the  consent  of  all  parties  : 

On  application  of  employers  or  employes,  or  the  latter*s  duly  authorized  afrent. 

On  notification  from  the  Mayor,  or  a  District  Judge  in  the  parishes,  that  a  lockout 
or  strike  is  seriously  threatened. 

It  devolves  upon  the  board,  in  the  first  instance,  to  pass  upon  questions  of  regu- 
larity and  compliance  with  the  statute  vel  noti.  In  those  steps  taken  to  brin^ 
labor  troubles  to  its  notice. 

The  board  is  authorized  to  bear  the  parties;  make  inquiry  Into  the  causes  of 
trouble,  advise  the  parties,  and  keep  a  record  of  their  decision  regarding  the 
causes  of  dispute. 
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They  are  not  bound  in  all  things  to  decide  according  to  technical  rules  of  law  that 
would  possibly  determine  issues  in  a  court  of  Justice,  but  they  are  subject  to 
the  terms  of  the  statute  under  which  the  board  was  organized,  and  they  are 
bound  to  observe  those  broad  rnle«  of  law  and  equity,  without  which  no  board 
of  arbitration  and  conciliation  can  make  a  Just  decision. 

Objections  upon  grounds  of  irregularity  must  be  urged  before  the  board,  and  heard 
contradictorily  with  parties  concerned,  or  their  duly  authorized  representa- 
tlYt  8,  prior  to  application  to  the  courts  to  correct  alleged  errors. 

Apprehension  that  the  conclusion  and  decision  of  the  board  will  be  erroneous  Is 
not  ground  for  an  injunction. 

Injunction  will  not  Issue  for  the  purpose  of  controlling  the  action  of  public  agents 
acting  under  legislative  authority,  unless  Irreparable  injury  is  evident. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J. 

Denegre  <&  Denegre  for  Plaintiffs  and  Farrar^  Jonaa  &  Kruttschnitt 

for  Intervenor,  both  Appellants : 

The  power  of  this  board  of  arbitration  extends  only  to  controversies 
between  employer  and  employes.  It  has  no  power  to  entertain 
complaints  made  by  persons  who  are  not  employes,  and  who 
have  no  written  authority  to  represent  a  majority  of  employes. 

The  board  of  arbitration  is  not  a  court,  within  the  meaning  of  the 
Constitution,  and  therefore  no  certiorari  will  lie,  nor  can  the 
supervisory  powers  granted  to  the  Supreme  Court  by  Art.  90  of 
the  Constitution  be  invoked. 

The  articles  of  the  Civil  Code  and  the  Code  of  Practice  on  the  sub- 
ject of  arbitration  refer  solely  to  judicial  arbitration — that  is,  to 
arbitration  of  some  question  which  is  the  subject  of  an  existing 
lawsuit,  or  may  become  the  subject  of  a  lawsuit,  and  therefore 
they  have  no  reference  to  the  arbitration  provided  by  the  act  of 
1894,  which  is  confined  solely  to  questions  which  can  not  become 
the  subject  of  a  lawsuit. 

The  boast  of  the  law  is  that  there  is  no  wrong  without  a  remedy ; 
that  the  law  guarantees,  gives  or  recognizes  no  right  which  it 
can  not  or  will  not  protect. 

There  being  no  remedy  in  this  case,  except  that  by  injunction,  an 
injunction  should  be  granted. 

Moreover,  an  injunction  is  the  proper  remedy.  Art.  296  of  the  Code 
of  Practice  states  that  '*  Injunction  or  prohibition  is  a  mandate 
obtained  from  a  court  by  a  plaintiff,  prohibiting  one  from  doing 
an  act  which  he  contends  may  be  injurious  to  him,  or  impair  a 
right  which  he  claims." 
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''  The  codal  provisions  of  onr  practice  toaching  injanctions  are 
broader  and  more  comprehensive  than  the  rales  of  the  Chancery 
Coart."     Ernst  &  Co.  vs.  Waterworks  Co.,  39  An.  550. 

^'  It  is  a  settled  principle  that  no  inferior  tribunal,  whether  it  be  a 
judge,  an  arbitrator,  or  other  ladicial  or  gucui- jndicial  person, 
ought  to  be  allowed  to  proceed  in  the  hearing  of  a  case  which 
such  judge  or  arbitrator  is,  for  any  special  reason,  unfit  or  in- 
competent to  hear."  Beddow  vs.  Beddow,  Law  Report,  IX, 
Chancery  Division,  93. 


Jf.   J.  Cunningham^  Attorney  Qeneral   (E.  Howard  McCkUeb  and 

Paul  L,  Fourchy,  of  Counsel),  for  Defendants,  Appellees: 

Act  No.  139  of  1894,  providing  for  a  State  Board  of  Arbitration, 
passed  under  the  authority  of  Article  165  of  the  Constitution,  is 
a  lawful  exercise  of  legislative  power. 

The  board  created  under  said  act  can  not  be  hampered  nor  interfered 
with  in  its  proceedings  by  a  writ  of  injunction  sued  out  in  the 
Civil  District  Court  before  the  rendition  of  its  decision  or  award. 
32  An.  222;  33  An.  980. 

The  mere  hearing  of  a  cause,  and  taking  the  testimony  of  witnesses 
therein,  can  not  work  the  plaintiff  an  irreparable  injury.  32  An. 
1192;  88  An.  127;  86  An.  1075. 

The  general  rules  prescribed  in  the  Civil  Code,  Title  XIX,  *<  Arbitra- 
tion," and  the  Code  of  Practice,  Art.  441  et  seg.,  must  be  read 
into  and  form  a  part  of  the  act  creating  this  board.  These  pro- 
visions of  the  Code  prescribe  the  mode  of  reviewing  the  awards 
of  arbitrators  and  correcting  any  errors  into  which  they  may 
have  fallen.     R.  C.  C.  3129  and  3180. 

The  contract  between  employer  and  employ^  is  a  legal  obligation, 
capable  of  reciprocal  enforcement,  and  should  not  be  taken  out 
of  the  general  rules  contained  in  our  Civil  Code.  Arts.  163  et 
seq.,  2946  et  aeq, 

A  contract  requiring  the  exercise  of  skill  and  industry  may  be  nega- 
tively enforced  by  injunction.     La  vine  vs.  Michel,  35  An.  1121. 

A  court  of  equity  can  not  interfere  by  injunction,  for  the  purpose  of 
controlling  the  action  of  public  officers  constituting  inferior 
^a^ -judicial  tribunals,  such  as  boards  and  the  like,  on  matters 
percaining  to   their  jurisdiction.     The   proper  way  to  correct 
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errors  in  their  proceedings  is  by  writ  of  certiorari,    2  Higii  on 

Injunctions,  Sec.  1311,  p.  862. 
The  damages  saffered,  if  any,  are  classed  as  damnum  ab9que  injuria. 

2.  Waits'  Actions  and  Defences,  Sec.  2,  p.  116. 
A  court  which  has  no  jurisdiction  over  a  cause  rations  materia  can 

not  issue  an  injunction  therein.     36  An.  706. 


Argued  and  submitted  April  9,  1896. 
Opinion  handed  down  April  22,  1896. 
Rehearing  refused  May  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  plaintiff  appealed  from  a  judgment  of  the  District 
Oourt  dismissing  its  injunction  by  which  it  seeks  to  prevent  the 
defendant  board  from  entertaining  or  considering  a  controversy  over 
which  it  insists  the  defendant  has  no  jurisdiction. 

The  substantial  facts  alleged  for  the  injunction  were,  plaintiff 
alleges,  that  the  New  Orleans  Street  Railway  Employes  Union  pre- 
pared a  *<  memorandum  "  for  its  signature,  which  it  declined  to  sign, 
for  the  reason  that  it  would  involve  a  surrender,  practically,  of  the 
management  and  control  of  its  property  to  another  organization — 
the  Employes  Union. 

Plaintiff  alleges  further  that  thereupon  the  New  Orleans  Railway 
Union  addressed  a  communication  to  the  State  Board  of  Arbitration^ 
and  that  another  communication  was  addressed  by  it  to  the  plaintiff; 
copies  of  these  communications  are  part  of  plaintiff's  petition.  The 
plaintiff  also  annexes  to  its  petition  a  copy  of  a  communication 
addressed  by  the  mayor  to  the  board. 

When  summoned  before  the  board  the  plaintiff  suggested  tl\at  it 
(the  board)  was  without  jurisdiction.  Plaintiff's  exception  to  the 
jurisdiction  of  the  board  was  overruled. 

Here  and  in  the  District  Court  plaintiff  interposed  the  objection 
that  it  had  no  relation  with  the  New  Orleans  Employes  Union,  and 
that  it  was  informed  by  the  chairman  of  the  board  that  no  authority 
had  been  given  to  the  New  Orleans  Street  Railway  Employes  Union 
to  represent  its  employes.  Plaintiff  urges  that  it  could  not  be  called 
upon  to  answer  the  charges  of  the  union,  and  it  avers  that  it  had  no 
differences  with  its  employes  and  that  no  strike  was  threatened.     It 
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complains  that  the  right  it  claimed  of  being  heard  through  counsel 
was  refused  by  the  board. 

Plaintiff  complains  also  of  the  board's  refusal  to  allow  it,  through 
its  president,  to  make  any  objections  or  explanations  of  its  demands 
that  it  (the  defendant)  ruled  that  he,  the  president,  should  answer 
questions  categorically  '<yes  "  or  <'  no,"  without  permission  or  right 
to  explain  or  object. 

The  petition  avers  that  the  board  proceeded  to  hear  witnesses, 
and  that  its  decision,  if  the  board  is  allowed  to  pronounce  a  decision, 
would  cause  trouble  and  dissatisfaction  among  its  employes.  In  a 
rule  to  dissolve  the  injunction  the  defendant  (the  Board  of  Arbitra- 
tion) alleged  that  the  court  was  without  jurisdiction  to  interfere 
with  its  authority ;  that  the  injunction  was  premature.  The  defend- 
ant controverted  all  of  plaintiff's  allegations  for  an  injunction. 

The  memorandum  sent  by  the  union  to  the  plaintiff  relates  to  the 
operation  oi  plaintiff's  railroad  lines  and  proposed  that  plaintiff 
shall  treat  with  its  employes  through  the  union,  and  limit  to  stated 
hours  the  day's  work;  it  provides  for  the  opportunity  to  dis- 
cuss important  changes;  it  looks  to  the  employment  and  to  the 
discharge  of  employes;  it  has  bearing  upon  questions  of  discipline, 
imposes  privileges  to  be  accorded  to  the  collectors  of  the  union,  and 
lays  down  methods  for  adjusting  differences. 

In  their  communication  to  the  State  Board  of  Arbitration  the  union 
states  that  it  had  submitted  a  ''  memorandum,"  of  which  the  fore- 
going is  a  summary,  to  the  different  railway  companies  in  New  Or- 
leans, which  they  declined  to  sign.  The  union,  in  general  terms,  in 
this  communication  stated  their  purpose  and  asked  the  board's  con* 
sideration  of  the  subject  matter  submitted. 

The  communication  of  the  mayor  to  the  Board  of  Arbitration  seta 
forth  that  he  desired  to  call  the  board's  attention  to  the  strained 
conditions  between  employers  and  employes,  and  suggested  the 
necessity  of  investigating  the  existing  differences. 

He  also  directed  attention  to  a  controversy  between  the  railway 
companies  and  their  employes. 

The  statute  under  which  the  defendant  board  was  organized  was 
enacted  in  compliance  with  the  article  of  the  Constitution  which 
made  it  the  duty  of  the  General  Assembly  '*  to  pass  such  laws  as 
may  be  proper  and  necessary  to  decide  differences  by  arbitration." 

Under  the  provisions  of  the  statute  it  is  the  function  of  the  Board 
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of  Arbitration  to  consider  the  differences  between  an  employer  em- 
ploying more  than  twenty  persons  and  his  employds,  npon  an  appli- 
cation signed  by  the  employer  or  a  majority  of  the  employes,  or 
signed  by  an  agent  of  a  majority  of  the  employes.  The  law  farther 
provides  that  the  board  shall  satisfy  itself  that  the  agent  is  aathor- 
ized  to  act  for  the  employes,  bat  that  it  shall  keep  secret  the  names 
of  his  (the  agent's)  constitaents,  the  employes. 

In  either  case,  on  the  application  of  employers  or  employes,  or  in 
the  other,  i.  e.,  on  notification  of  the  mayor  of  a  city  or  of  the  Dis- 
trict Jadge  in  one  of  the  parishes,  it  is  made  the  daty  of  the  board 
to  inqaire  into  the  causes  of  the  differences,  *<  heir  all  persons  in- 
terested appearing  before  them  and  advise  the  respective  parties" 
in  order  that  they  may  agree  apon  terms  of  accommodation. 

It  is  in  place  here  to  state  that  the  board  is  not  vested  with  judi- 
cial functions.  It  sits  as  a  court  of  conciliation,  with  the  authority 
to  formulate  a  decision  and  to  have  it  recorded. 

The  petition  of  plaintiff  for  the  injunction  does  not  present  any 
question  of  unconstitutionality  of  the  act  to  provide  for  a  State 
Board  of  Arbitration,  nor  does  it  assail,  as  illegal,  the  defined  duties 
and  powers  of  the  board. 

But  it  is  urged  that  the  board's  authority  is  to  settle  a  difference 
or  controversy  between  employers  of  laborers  and  their  employes, 
and  that  it  has  exceeded  that  authority  by  undertaking  to  settle  dif- 
ferences between  an  employer  and  a  third  person  or  association. 

Piaintiff  questions  the  right  of  the  agent  to  act,  and  the  objections 
are  founded  on  this  point,  upon  the  information  received  from  the 
chairman,  that  the  board  had  not  received  any  evidence  in  writing 
of  the  Labor  Union's  authority  to  represent  plaintiff's  employes. 

The  information,  for  all  we  know,  may  have  been  entirely  correct, 
but  it  was  not  given  by  the  board  and  can  not  therefore  be  made 
ground  for  judicial  action  at  tliis  time. 

The  notice  of  the  mayor  regarding  the  differences  between  em- 
ployer and  employes  had  been  received  by  the  defendaat  board  in 
addition  to  the  application  of  the  union,  both  having  the  same  object 
in  view. 

If  the  former  was  defective,  it  may  be  that  the  latter  was  not. 
At  any  rate,  whether  the  former,  the  application  of  the  union,  was 
supported  by  the  required  authorization  or  not,  or  the  letter  of  the 
mayor  was  not  what  it  should  have  been,  are  questions  which  the 
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board,  in  the  first  place,  must  decide,  and  not  the  court,  prior  to 
any  action  by  the  board. 

If  there  be  a  proper  defence  to  the  investigation  upon  these 
grounds  it  should  be  made  before  the  board,  and  not  before  the 
court,  prior  to  any  action  of  the  board. 

If  there  was  excessive  irregularity  (not  amendable)  in  the  appli- 
cation or  notice,  or  any  other  obvioub  error,  we  would  not  feel  jus- 
tified in  assuming  that  the  board  would  persist  and  seek  to  give 
them  sanction,  although  properly  called  to  its  attention.  We  mast 
presume  that  the  board,  while  keeping  the  law's  injunction  regard- 
ing the  names  of  employes,  will  not  fail  to  satisfy  itself,  after  objec- 
tion duly  made,  that  the  agent  was  sufficiently  authorized  to  enable 
the  board  to  exercise  the  functions  of  conciliators. 

The  argument  based  upon  the  assumption  that  inalienable  rights 
of  plaintiff  will  be  set  at  naught  by  the  board's  decision  can  not 
have  determinative  weight  at  this  stage  of  the  controversy. 

We  must  take  it  for  granted  (until  the  contrary  is  made  evident 
contradictorily  with  parties  concerned) ,  that  the  Board  of  Arbitration 
will  act  conformably  to  the  laws  which  we  are  all  required  to  obey. 

Regarding  the  bearing  said  to  have  been  denied  to  the  plaintiff  by 
the  board,  we  will  not  withhold  the  statement  that  it  is  the  duty  of 
the  board  sitting  to  patiently  give  a  hearing  to  the  disputed  causes; 
to  listen  to  evidence  and  the  timely  utterances  of  the  parties  in 
inteiest  or  their  counsel. 

While  it  can  not  be  for  a  moment  reasonably  denied  that  they 
should  be  heard  within  reasonable  limits,  injunction  is  not  the  rem- 
edy to  secure  the  right. 

If  reviewable,  such  issues  can  not  thus  be  divided  from  the  decis- 
ion the  board  is  authorized  to  render,  and  should  not  be  brought  up 
separately  for  review. 

Such  a  division  of  issues  would  not  assist  in  reaching  a  correct 
conclusion,  nor  in  bringing  any  controversy  to  a  close. 

The  mere  apprehension  of  plaintiff  that  the  determination  of  the 
board  will  be  against  it  is  not  a  ground  for  injunction. 

If  that  were  sufficient  for  an  injunction,  nearly  always  authorities 
vested  with  legal  discretion,  as  here,  would  be  impeded  at  every 
step,  in  their  endeavor  to  execute  the  mandate  with  which  they  are 
entrusted  by  the  State. 

We  paraphrase  from  High  on  Injunction,  Vol.  2,  Sec.  1811,  dd  Ed 
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Injunction  will  not  issue  for  the  purpose  of  controllinfif  the  action 
of  public  officers,  such  as  boards  of  supervisors,  commissioners  of 
highways  and  the  like,  unless  irreparable  injury  is  shown. 

There  is  certainly  no  irreparable  injury  in  this  case  at  this  time, 
and  it  is  not  too  much  to  hope  that  there  never  will  be. 

The  text  paraphrased,  supra,  was  approvingly  referred  to  in 
State  ex  rel,  Behan,  Mayor,  et  al,  vs.  Judges,  35  An.  1073,  1085,  and 
in  other  cases  in  which  the  matter  was  discussed. 

In  fine,  if  errors  of  an  incidental  character  are  committed  by  a 
lawful  authority  vested  with  the  power  (by  the  Legislature)  to  in- 
vestigate and  make  a  finding  regarding  a  dispute,  these  errors  do 
not  of  themselves  alone  have  the  effect  of  divesting  the  authority  of 
its  power.  The  law  looks  more  to  the  consequence  of  error  than  to 
the  error  itself. 

While  it  is  true  that  the  board  can  not  be  held  to  a  compliance 
with  the  technical  rules  by  which  courts  are  governed,  it  is  obvious 
that  it  should  none  the  less  conform  with  the  statute  under  which  it 
exists,  and  observe  the  broad  rules  of  law  and  equity,  without  which 
a  decision  can  not  be  just. 

After  a  study  we  lay  aside  the  statute  under  which  this  board  was 
organized,  and  leave  the  subject  persuaded  that  the  Legislature  has 
imposed  a  most  important  and  delicate  duty  upon  her  accredited 
agents. 

Tne  assistance  of  public  opinion,  the  decision  of  public  conscience, 
and  the  sense  of  right  will  be  on  the  side  of  their  recommendation 
and  greatly  efficient  for  good,  if  it  be  felt  that  it  is  the  result  of 
patient  investigation  and  impartial  ruling. 

The  object  sought  by  the  law  giving  power  in  enacting  the  statute 
in  question  enlarges  upon  consideration.  It  becomes  obvious  that 
the  interests  involved  and  sought  to  be  reached  through  the  agency 
selected  (the  Board  of  Arbitration)  should  be  on  good  terms. 

They  all,  employer  and  employes,  suffer  together;  one  is  inter- 
ested in  the  welfare  of  the  other;  the  interest  of  one  can  not  be 
depressed  without  injuriously  affecting  the  interest  of  1<he  other,  and 
yet  despite  the  ultimate  common  cause,  difficulties  may  arise  in  the 
way  of  adjustments.  It  is  manifest  that  the  board's  attempts  to 
adjust  differences  will  prove  permanently  successful  only  to  the 
extent  that  good  faith  and  kindly  feeling  prevail  to  all  concerned. 

We  will  not  at  this  time,  and  in  the  proceedings  by  injunction, 
66 
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No.  11,780. 

52^14071  L.  Qaston  Dauterivb  VS.  J.  W.  K.  Shaw  bt  als. 

1} ^^     S^^      The  f  athAT  durla^  (he  marriage  is  clothed  with  the  f unetiona  e|  the  tutor  in  respect 
1119     703  to  the  property  of  his  child,  and  may  petition  for  the  family  meeting  to  con- 

sider the  ezpedlenoy  of  selling  such  property  at  private  sale.    Ctrl!  Code,  Art- 
a ;  Bevlaed  Statvtes,  MBO;  Aet.  No.  36  of  187B. 
The  under-tntor  is  properly  appointed  on  snoh  petition  and  is  entitled  to  aak  for 

the  homologation  of  the  proceedings.    Civil  Code,  Art.  225. 
Nor  will  It  make  the  least  difference  that  the  order  of  the  oonrt  designates  the 
father  in  snob  ease  tutor,  when  in  fact  he  is  competent  to  exert  the  f nnctlons 
oC  tutor. 
The  parish  courts,  under  the  Constitution  ofJ1868,  were  competent  to  grant  orders 
for  family  meetings  and  homologate  their  proceedings  In  such  cases,  and  a 
sale  made  in  accordance  with  the  Judgment  of  homologation  passed  the  title 
to  the  minors'  property.    Const.  1868,  Arts.  87,  en;  Act  No.  21^  of  1878;  Duruty  vs. 
Musacchia,  42  An.  359;  Bruhn  vs.  Building  Association,  Ibid.,  482. 
The  decree  of  homologation  In  snch  case  protects  the  purchaser  especially  when 
the  objeetlon  suggested  to  the  title  is  that  the  family  meeting  gave  no  rea^oaa 
for  their  recommendation  of  the  sale.    Lalanne's  flelrs  vs.  Moreau,  13  La.  431 ; 
Succession  of  Hawkins,  85  An.  593. 

APPEA.L  from  the  Nineteenth  Judicial  Dlstriet  Court  forthe  Parish 
of  Iberia.     Voorhies,  J. 


Foster  A  Brouasard  and  L.  O.  Hooker  for  Plaintiff  and  Appellant : 

Tender  of  pnrehase  price  not  required,  as  a  condition  precedent,  in 
this  case,  in  which  plaintiff  avers  that  he  has  been  deprived  of 
his  property  by  a  f  raadnlent  conspiracy  and  that  he  received  no 
part  of  the  proceeds  of  the  sale.  84  An.  388;  Oilleapie  va, 
Twitohell,  38  An.  744. 

When  both  parents  of  a  minor^  as  in  this  case,  are  living,  there  can 
be  no  legal  appointment  of  a  tutor  and  under*tator,  and  in  ease 
of  any  such  appointments  they  are  absolutely  noil  and  void,  be* 
cause  the  law,  under  such  circumsKances,  knows  of  no  such  tmau 
or  offices.     6  R.  864;  12  R.  172;  10  L.  R.  92. 
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and  proprietor,  can  be  legally  sold,  it  is  necessary  that  a  funily 
ae«MH8,  k^aUy  cc—titated,  shall  svt  loi«h  im  Iks  N|i«ct  that  the 
■iW  ia  of  abaokita  Beeaasity  or  efiideiil  adrvantnge  and  mumt  give 
its  reasona  foir  lis  det«E»ijaatioa.  And  whero,  as  ia  tba  instant 
caHSy  it  assigaa  no  xeaaont  why  the  sala  of  tha  mhsov^  pg<»peitjr 
ia  neeessaBy,  ta  his  interest  mt  of  adrantsyi  to  him  and  the 
petition  askia^^  foe  it  assigns  none,  and  It  make  bo  i^^praiseMent 
oi  tiia  minor's  interest  in  the  property  aod  does  not  deftno  how 
mn<^  that  interest  is,  the  family  maetiiig  and  all  its  proceed- 
inga are  ahsohitely  noU  and  void.  O.  a,  4rt.  840;  80  An.  977; 
18  La.  481;  Act.  No.  25  of  1878. 

Where  one  claiming  to  be  under*  tntor,  Whose  appointment  is  abso- 
lutely niitt  and  void,  is  preseirt  at  a  family  maating  aeting  as 
nader- tutor,  the  family  meeting  is  null  and  void  for  want  of  the 
presence  of  an  under-tutor. 

An  under-tutor  can  represent  a  minor  only  and  it  is  his  duty  then 
to  do  so,  when  there  is  a  conflict  of  interest  between  the 
tutor  and  his  minor.  And  when  in  the  case  at  bar  there  was 
no  conflict  of  interest  and  the  under- tutor»  xjupon  his  petition, 
caused  the  family  meeting  to  be  homologated,  the  homologation 
was  null  and  void,  and  without  authority  or  sanction  of  law. 

Where  an  immovable  property  is  the  personal  property  of  a  minor, 
owned  by  him  in  his  own  right  in  virtue  of  a  donaHon  inter  vivos, 
it  is  in  no  sense  a  succession  right,  and  the  Parish  Court  as  the 
Probate  Court  is  without  jurisdiction  ratUme  materim  in  any  and 
aU  judicial  proceedings  having  for  their  purpose  the  divestiture 
of  ownership  and  title  of  the  minor. 

The  law  favors  a  division  in  kind  of  property,  and  where  the  family 
meeting  reports  that  it  can  not  be  and  that  it  can  only  be  divided 
by  licitation  and  yet  divides  it  in  kind  in  the  same  report;  such 
a  position  is  so  irreconcilable  as  to  render  the  whole  family  meet- 
ing null  and  void. 

Minors,  as  well  as  other  persons,  must  be  represented  in  any  and  all 
proceedings  having  for  their  object  a  judicial  investigation  of 
any  right  in  which  they  are  concerned;  especially  is  it  nec- 
essary that  they  be  represented  where  the  object  of  the  pro- 
ceedings is  to  divest  them  of  ownership  and  title  to  an  immov- 
able. In  the  instant  case  the  minor  was  not  represented.  86 
An.  288;  31  An.  389,  and  authorities  cited  in  brief. 
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In  partition  proceeding^,  all  parties  interested  must  be  made  parties* 
36  An.  288. 

A  person  acting  in  the  capacity  of  administrator  or  guardian,  or  aa 
common  agent,  dan  not  provoke  a  partition  either  among  heirs 
or  co-owners.     31  An.  802;  40  An.  677;  31  An.  889. 

The  plea  of  estoppel  urged  by  defendants  is  without  merit,  either  in 
law  or  justice,  because  the  burden  of  proof  was  on  those  plead- 
ing it  to  prove  it,  and  this  they  have  failed  to  do ;  because  they 
failed  to  show  that  the  defendant  in  this  suit,  who  invokes  the 
plea  of  estoppel,  was  induced  or  influenced  at  the  time  of  his 
purchase  by  any  word,  declaration,  act  or  deed  on  the  part  of 
the  plaintiff  to  make  it. 

That  the  proceedings  by  which  plaintiff  was  attempted  to  be  divested 
of  his  title  were  not  under  Art.  222  of  the  Revised  Oivil  Code,  but 
by  one  claiming  to  be  tutor.  That  if  they  were  conducted  un- 
der said  article  they  are  nevertheless  null  and  void  because  the 
manner  and  form  of  doing  so  was  not  such  as  the  1  iw  prescribes 
when  a  tutor  wishes  to  alienate  and  partition  property  of 
minors. 

If,  under  Art.  222,  and  the  jurisprudence  referred  to  in  brief,  B.  D. 
Dauterive  was  only  the  administrator  or  guardian  of  the  prop- 
erty of  the  minor,  it  is  well  settled  that  an  administrator  can 
not  provoke  a  partition  among  co-owners  and  co-heirs. 

Ex  parte  partition  proceedings  provoked  by  one  with  no  shadow  of 
interest  or  title  in  the  thing  sought  to  be  partitioned  and  con- 
ducted in  a  court  without  jurisdiction  ratione  materim  are  abso- 
lutely null  and  void.  And  the  fact  that  one  of  the  co-owners 
of  age  signs  the  deliberations  of  the  family  meeting  does  not 
change  the  jurisprudence,  and  has  no  effect  as  a  ratification, 
and,  so  far  as  concerns  the  other  co-owners,  is  an  absolute 
nullity,  and  can  not  be  ratified. 

The  acts  from  which  the  ratification  of  a  contract  is  to  be  deduced 
must  evince  such  intention  clearly  and  unequivocally ;  none  will 
be  inferred  when  those  acts  can  otherwise  be  explained.  12  An. 
263;  13  La.  176;  17  L.  286. 
Defendants  can  not  ignore  the  defects  of  their  titles;  the  illegal  pro- 
ceedings which  form  the  basis  of  their  titles  are  set  out  at  length 
in  the  act  of  transfer;  they  did  not  believe  that  their  vendor,  B. 
D.  Dauterive,  was  the  owner  of   the  property,  because  the  act 
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recites  that  he  was  selling  the  property  of  plaintiff,  his  minor 
son;  and  haying  had  notice  of  the  defect  of  their  titles,  they  are 
purchasers  in  bad  faith  (10  An.  646).  In  6  Rob.  192  it  was 
held  that  a  possessor  under  a  decree  of  court  having  no  jurisdic- 
tion is  not  a  possessor  in  good  faith.  On  p.  212,  same  book,  it 
is  said:  '^The  possession  and  title  upon  which  the  fruits  and 
revenues  can  be  retained  must  be  such  as  the  party  must  have 
to  entitle  him  to  the  prescription  of  ten  years.  In  24  An.  263 
this  court  has  said :  '*  A  title  resting  upon  a  judgment  absolutely 
null  can  not  be  the  source  of  any  legal  right,  nor  of  possession  ' 
in  good  faith." 
The  decree  of  the  Probate  Oourt,  which  forms  the  basis  of  defend- 
ant's titles,  is  an  absolute  nullity  for  want  of  jurisdiction. 


Weeks  dt  Weeks,  C.  H.  Mouton,  Robert  Martin  and  Walter  J.  Burke 
for  Defendants  and  Warrantors,  Appellees : 

In  this  action  none  but  absolute  nullities  can  be  examined.  Dau- 
terive  vs.  Opera  House  Association,  46  An.  1817. 

The  test  of  the  jurisdiction  of  parish  courts  in  partitions  was  two- 
fold. First,  to  partition  all  auccesslon  property;  this  was 
derived  from  the  status  of  the  property  and  was  ratione  materia, 
Secon  ^ ,  to  partition  property  in  which  minors  were  interested, 
regardless  of  how  held  or  whence  derived.  This  was  because 
of  the  status  of  the  persons  as  minors,  and  was  ratione  personss, 
40  An.  500;  7  N.  8.  469;  2  An.  150;  12  La.  214;  42  An.  109;  6 
La.  423;   10  La.  90;  9  La.  680. 

The  closing  clause  of  Art.  87  of  the  Constitution  of  1863  allowed  the  . 
Legislature  to  confer  upon  parish  courts  any  jurisdiction  not 
already  vested  elsewhere.  21  An.  478.  The  right  to  authorize 
the  partition  of  property  owned  in  common  by  majors  and 
minors,  by  private  sale,  was  a  new  power  not  hitherto  vested  in 
any  court  whatever.  The  Legislature  properly  could  and  did 
'  confer  it  upon  the  pariah  courts.  Acts  134  of  1869  and  26  of 
1878. 

Act  25  of  1878  expressly  empowers  tutors  to  ask  or  the  partition  by 
private  sale  of  property  which  their  minors  own  in  common 
with  majors.  And  when  both  parents  are  alive,  the  father  may 
sell   or  take   any   other  step  affecting  their  minor  children's 
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Ilo  tffUrtlra  WM  ueunMijr.  BOTidea,  i 
p«MI  Is  tiM  yroeeadiiigi.  Ha  ^ 
iiif ,  baard  <te  iiatHion  read,  ai8;oad  the  proen  verbal  of  their 
dalfbaratlona  and  the  deed  of  aale.  TUa  participatioii  binda 
him.    42  An.  481. 

FHandt  ware  properly  anbatitnted  for  tboae  lelstiTea  named  who 
did  not  attend  the  family  meetings.  O.  C.  287;  46  An.  858.  Nor 
oonid  anch  vnbatitntion  affect  the  Talidity  of  the  deliberatlona  aa 
to  third  parties  purchasing.    47  An.  38. 

Tha  ab$enoe  qf  rea$on9  in  the  deliberations  of  a  family  meeting  <<  can 
not  affect  a  third  person  who  purchased  property  by  its  advice 
duly  homologated  by  the  eoorta."  46  An.  868;  also  39  An.  66; 
84  An.  1004;  48  Am.  40;  86  An.  691. 

Tha  lagality  of  the  appointment  of  tntora  and  nnder-tntora  ad  hoc^ 
and  tha  alleged  Irregularities  in  the  proceedings  of  family  meet- 
ings can  only  be  questioned  in  direct  actions  of  nullity.  46  An. 
1817;  46  An.  826;  44  An.  400;  also  39  An.  679;  39  An.  66;  36 
An«  691;  82  An.  864;  80  An.  268. 

Wbetbar  wise  or  nawiaa  the  detarmination  of  a  family  meeting,  duly 
bomologatedi  that  the  property  can  not  be  divided  in  kind  with- 
out loaa»  or  on  ai^  other  matter  within  their  proviDoe,  hinds  the 
minoTt  and  prolecu  third  partiea  parrhaaing  the  property.  47 
An.  88;  82  An,  954;  81  An.  85;  18  An.  864. 

The  t\MNBaaltUiM  requisite  to  partitloaa  by  pnbfie  sale  do  noa  anply  to 
parUUona  by  prtrate  aala.     ''Inlbelattvitia< 
vo^pi^pHeloia  agrae  that  ibe  faasity  i 
or  iwpvWiy  o^  tbe  aale  ad^ 
Willi  ibijk  vxawttiteMte  of  Ibe  t«tor«  tbe  cont  ] 
UbMtiiikvMis  and  ordar  Ibe  aale  far  the  ] 
sa^uug.     i:r  An.  8wV^:  43  Aa.  4c>L 

W^^m  N.^h  pax^n;;jt  u^  al^vi»  ibe  n»«r>xdacioa  mi  ii»  ianraaaatr  off  liie 
wxts*r*"  v^^t^^"^'  ^>Kvr*:«»  a  morgcac^  en  ste  ] 
>^  ;  V  tt»t^\p**  :*vvr.     Aac  ii  ace  a  a»»r 
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by  tiie  iiiioripticMi  of  the  inveatcvy  i»  tbe  mortgage  books. 

Where,  aa  in  tbla  <!a8e,  the  *clalai  ctf  the  mitaeM  againet  their  father 
for  the  proceeds  of  the  sale  of  their  prepovty  is  re(«eseBted  by 
an  inscription  in  the  moxtgage  books,  and  the  minors,  many 
years  after  attaining  majority,  aathorise  the  cancellation  and 
erasure  of  any  and  all  inscilptions  is  their  favor  and  against 
their  said  father;  and  in  authentic  act  assign  as  their  reason  for 
so  doing  that  the  claim  represented  by  said  inscription  had  long 
ago  been  settled  by  libelr  said  father,  they  anthoriBe  the  cancel- 
ing of  eadh  of  sndh  Inscriptions,  no  tnatter  how  namerons,  and 
admit  having  received  settlement  from  t^ieir  father  of  their 
claim  against  Mm  tor  the  proceeds  of  the  sale. 

Where  a  minor  arrived  at  majority  receives  the  proceeds  of  the  sale 
of  his  property  made  during  his  minority,  and  long  afterward 
appears  in  authentic  act  and  adtnits  having  been  settled  with, 
and  authorizes  the  cancellation  of  the  inscription  representing 
his  claim,  he  estops  himself  from  afterward  claiming  the  prop- 
erty itself.  2  La.  519;  8  R.  256;  6  An.  651;  5  An.  574;  4  An. 
148;  2  An.  142;  1  An.  389;  4  H.  184;  7  L.  17;  6  R.  480;  2  An. 
648;  82  An.  121;  8  An.  664;  29  An.  212;  89  An.  809.  Even  U> 
claim  the  proceeds  of  the  sale  of  property  ratifies  the  sale.  41 
An.  555;  87  An.  828;  84  An.  410;  80  An.  380;  29  An.  274;  28 
An.  246;  81  An.  719,  81  An.  108;  17  La.  454. 

To  ratify  a  sale  is  to  make  it  actually  valid.  It  cures  all  defects, 
and  no  action  for  nullity  can  be  brought  after  ratification.  0. 
0.  1875,  2272,  1785,  2228;  2  La.  519;  2  An.  867,  and  authorities 
above  referred  to. 

Defendant  is  the  undiaputedowner  of  two-thirds  of  the  property, 
and,  if  not  owner  of,  is  a  possessor  in  good  faith  of  the  re- 
mainder. If  liable  for  rent  at  all,  he  is  only  so  liable  for  rent  ac- 
cruing since  the  date  of  filing  this  suit.  O.  0.  3453 ;  38  An.  150; 
27  An.  898. 

As  a  possessor  in  good  faith,  defendant  must  be  ^reimbursed  4he 
three  thoosand  dollars  enhanced  value  of  the  pvcyperty  given  to 
it  by  the  improvements  which  he  and  his  .authors  have  plaeed 
thereon.  C.  C.  608;  88  An.  150;  27  An.  898;  2  Rob.  187;  26 
An.  588;  15  An.  698. 
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And,  antil  bo  reimbursed,  he  is  entitled  to  detain  possession  of  plain- 
tiil's  one-third  interest  in  the  property.  0.  O.  8458;  10  R.  178; 
18  An.  512;  10  An.  827.  And  this  without  being  subject  to  any 
claim  for  rent.    88  An.  298. 


Argued  and  submitted,  April  25,  1805. 
Opinion  handed  down,  May  6,  1895. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  plaintiff  sues  to  have  his  title  recognized  as  owner 
of  one -third  of  certain  property  held  by  the  defendants  under  a 
sale  based  on  the  proceedings  of  a  family  meeting  and  judgment  of 
homologation  of  the  parish  court  of  Iberia,  directing  the  sale  of  the 
interest  of  the  plaintiff,  then  a  minor.  From  the  judgment  in  de- 
fendants' favor,  plaintiff  appeals. 

In  1879  the  father  of  the  plaintiff  petitioned  the  Parish  OoTirt  for 
the  holding  of  a  family  meeting  of  the  relatives  or  friends  of  the 
minor  to  advise  as  to  the  private  sale  of  his  interest  in  the  property 
sued  for.  The  meeting  was  held  in  accordance  with  the  order,  the 
proceedings  directing  the  sale  homologated,  and  defendants  became 
the  purchasers. 

The  contentiou  of  the  plaintiff  is  that  the  minor  was  not  repre- 
sented in  the  proceedings  for  the  sale,  and  that  the  Parish  Court  had 
no  jurisdiction. 

It  is  true  that  during  the  marriage  there  can  be  no  tutorship,  inci- 
dental as  it  is  to  the  death  of  one  of  the  parents  (Civil  Code, 
Art.  250).  But  it  is  equally'  true  that  the  father,  during  the  mar- 
riage, is  clothed,  in  regard  to  the  property  of  his  minor  child, 
With  all  the  power  of  the  tutor.  Property  belonging  to  the 
minor,  both  of  whose  parents  are  living,  may  be  sold  or  mortgaged, 
or  any  other  step  taken  affecting  their  interest,  in  the  same  manner 
and  with  the  same  forms  as  in  case  of  minors  represented  by  tutors, 
the  father  occupying  the  place  and  being  clothed  with  the  powers  of 
the  tutor.  Civil  Code,  Art.  222.  This  article,  not  in  the  old  Code, 
needs  no  comment.  It  plainly  applies  to  the  case  here  of  a  sale  of 
the  minor's  property,  on  the  advice  of  a  family  meeting  provoked 
by  the  father,  and  the  proceedings  approved  by  the  judge,  the  same 
as  a  tutor  would  have  acted  if  there  had  been  a  tutorship ;  the  Act  No. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  889 

Dauteri¥e  T8.  Shaw  et  als. 

25  of  L878  aathorizes  the  sale  of  a  minor's  property  at  private  sale, 
when,  on  the  tutor's  application,  a  famUy  meeting  advises  the  sale, 
-appraises  the  property,  fixes  the  terms,  and  the  proceedings  of  the 
meeting  are  approved  by  the  jndge.  Act  1878,  p.  47,  amending 
Act  of  1869,  p.  207,  now  Sec.  2667  Revised  Statutes.  It  is  urged 
that  the  father  applied  to  be  appointed  tutor,  and  was  so  appointed. 
The  father  and  mother  applied  for  the  making  of  an  iuTentory,  and 
asked  for  the  appointment  of  an  under-tntor  ad  fhoc,  the  petition 
stating  that  the  father  occupied  the  place,  was  clothed  with  the 
powers  of  a  tutor,  and  closed  with  the  prayer  tha£  the  proceedings 
be  carried  on  contradictorily  with  the  under- tutor  and  after  the  ap- 
pointment of  the  father  as  tutor.  The  order  of  the  court  appointed 
the  under- tutor,  and  the  father  as  tutor.  In  the  subsequent  petition 
for  the  family  meeting  he  styles  himself  the  tutor.  The  proceedings 
were  homologated  od  the  petition  of  the  under-tutor.  Giving  the 
father  the  name  of  tutor  does  not,  in  our  view,  affect  his  capacity  to 
act  as  father.  It  was,  in  effect,  the  action  of  the  parent  designated 
by  law  to  ask  for  the  meeting  and  make  the  sale.  It  is  urged,  too, 
there  was  no  under-tntor,  because,  it  is  claimed,  there  was  no  tutor; 
but  the  article  of  the  Code  that  empowers  the  father  to  exercise  the 
functions  of  tutor  provides  that  when,  in  such  case,  the  sale 
or  mortgage  of  the  minor's  property  is  contemplated,  the  judge  shall 
appoint  an  under-tutor,  contradictorily  with  whom  the  proceedings 
shall  be  conducted.  This  appointment  was  made  by  the  competent 
court,  and  on  his  application  the  proceedings  of  the  meeting  were 
homologated  and  the  sale  ordered.  We  think,  therefore,  the  con- 
tention that  the  minor  was  not  represented  must  fail. 

In  the  petition  for  the  family  meeting,  it  is  alleged  the  major  heir 
desired  a  partition,  threatened  a  suit  and  a  private  sale  was 
necessary.  It  is  urged  that  no  reasons  for  a  private  sale  are 
assigned  on  the  petition  nor  in  the  proceedings  of  the  meeting.  The 
plaintiff  insists  this  vitiated  the  proceedings.  In  the  case  cited,  in 
this  connection,  the  Supreme  Court  maintained  an  injanction  to 
restrain  the  sale  on  a  mortgage  based  on  the  proceedings  of  a  family 
meeting.  But  there  were  a  variety  of  considerations  influencing 
that  opinion.  In  this  case  the  petition  did  assign  the  reason  that  a 
forced  sale  was  threatened,  and  the  economy  of  a  private  sale  and 
the  averting  of  a  sacrifice  of  the  property  were  also  assigned.  We 
do  not  think  that  the  proceedings  of  a  family  meeting  and  the  judg- 
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ment  of  homologaMoo  <>m  which  a  third  ptftty  has  boagbt  aad  paid 
the  price  oan  be  avoided  on  this  groosd.  Ovt  tarispmdenoo,  we 
think,  maintaias  titles  of  purohaaeie  in  good  faitli,  based  on  jn^" 
meats  homologating  the  f»roceedliigs  of  famfly  meetings,  directifi^ 
sales  of  minors'  property.  See  Lalanae's  Heirs  vs.  Morean,  18  La. 
481;  SnccessiODOf  Jacob  Hawkins,  85  An.  698. 

The  plaintiff  assails  the  oonspetency  of  the  Parish  €k>Qrt  to  par- 
tition the  property  owned  by  the  plaintiff  and  his  sister  and  brother 
coming  to  them,  not  by  succession,  bot  by  donation.  This  vexed 
qaestion,  we  think,  was  finally  deemed  settled  that  the  Parish  Oonrt 
had  that  jttrisdiction  ^n  all  cases  where  a  minor  was  interested.  Bat 
in  this  case  the  proceedings  of  the  meeting,  their  homologation  and 
sale,  passed  the  title.  There  can  be  no  question  of  the  aathorlty  of 
the  Perish  Oonrt  to  order  the  meeting  and  render  the  judgment  of 
homologation.  That  court  is  designated  by  the  statute.  Under  the 
statute  and  adjudication  there  was  no  neceasity  tor  any  suit,  and 
iMnce  no  necessity  for  any  discussion  of  the  old  question  of  the  juris* 
diction  of  partition  suits.  Bruhn  vs.  Building  Association,  42  An. 
482;  Dumty  vs.  Musacchia,  42  An.  859. 

It  is  urged,  too,  that  the  property  was  divisible  in  kind.  It  is,  we 
think,  the  province  of  the  meeting  to  consider  that  and  all  other 
questions  touching  the  advantage  vel  non  of  the  sale.  Their  action^ 
when  approved,  most  be  accepted  as  conclusive. 

The  view  we  express  disposes  of  the  case  and  renders  unnecessary 
other  questions  discussed  in  plaintiff's  brief. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  at  plaintiff's  costs. 


No.  11,776. 

Mbs.  Widow  Oathbrinb  Kobhl  vs.  Mrs.  Gobgiana  Bryant  Bo- 
LARi,  Individually  and  as  Tutrix — On  Rulb  Against  Fritz 
Jahnckb. 

In  oase  a  Judicial  sale  of  real  property  Is  made  to  effect  a  partition  by  iicltatlon^ 
between  co-heirs,  some  of  wbom  are  minors,  a  title  free  of  incumbrance  will 
pass  to  a  purchaser  upon  his  paying  the  whole  of  the  purchase  price  into  the 
registry  of  the  court,  there  to  remain,  under  the  control  of  the  court»  until  the 
share  of  the  proceeds  coming  to  the  minors  shall  have  been  legally  re- in- 
Tested,  and  the  tutrix  shall  hare  furnished  satisfactory  security,  in  lieu  of  the 
legal  mortgage  of  the  minors,  on  her  interest  In  the  property  sold. 
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APPEAL  from  the  Oivil  District  Ooart  for  the  Parisli  of  Orleans. 
Bightor,  J. 


Oeorge  F.  Lapeyre  for  Plaintiff,  Appellee : 

No  one  can  be  compelled  to  hold  property  in  common.  0.  C,  Arts. 
1289,  1290,  1808. 

AKhongh,  owing  to  the  peculiar  solicitade  of  the  Louisiana  Oode  for 
the  rights  of  minors,  it  may  be  open  to  argument  whether  the 
partition  sale  of  real  estate  held  in  common  by  a  tntor  and  his 
ward  of  itself  disencnmbers  the  tutor's  share  of  the  general 
mortgage  extant  npon  it  in  favor  of  the  minor,  and  refers  the 
minor's  security  to  the  proceeds  going  to  the  tutor,  there  is  un- 
disputed authority  to  the  effect  that  the  mortgage  is  extinguished 
and  the  minor's  interest  amply  safeguarded  by  the  tutor  giving 
a  special  mortgage  npon  real  estate  bought  upon  the  advice  of  a 
family  meeting  and  under  order  of  court  with  the  share  of  the 
proceeds  going  to  the  tntor.  O.  0.,  Arts.  820,  826,  8884;  Le- 
carpentier  vs.  Lecarpentier,  6  An.  497;  Life  Association  vs.  Hall, 
88  An.  49. 


Dart  A  Keman  for  Jahncke,  Defendant  in  Rule,  Appellant. 


Argued  and  submitted,  April  24,  1896. 
Opinion  handed  down,  May  6,  1896. 
Rehearing  refused.  May  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  decree  appealed  from  in  this  case  makes  abso* 
lute  a  rule  taken  by  the  plaintiff  to  coerce  Fritz  Jahncke  to  accept 
title  to  certain  real  estate  situated  in  the  city  of  New  Orleans,  which 
was  adjudicated  to  him  at  public  auction,  conformably  to  a  judicial 
decree  directing  and  requiring  a  partition  thereof  by  licitation. 

It  directed  and  required  the  said  defendant  in  rule  to  pay  the  pur- 
chase price  in  compliance  with  the  terms  of  the  adjudication,  and 
ordered  that  the  portion  thereof  coming  to  Mrs.  Bryant,  in- 
dividually and  as  tutrix,  be  deposited  in  the  registry  of  the  court, 
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I ;_ 

and  directed  the  canceUation  of  the  legal  mortgage  of  the  minors 
resting  against  the  property. 

Qaestioning  the  effectnalness  and  legal  efficacy  of  such  decree, 
and  the  contemplated  cancellation  of  the  aforesaid  mortgage,  the 
defendant  in  rale  has  prosecuted  this  appeal  in  order  to  procure  an 
adjudication  of  this  court  upon  the  question. 

For,  as  counsel  suggest  in  their  brief,  if  the  decree  be  literally  car- 
ried out,  the  purchaser  may  find  himself  in  possession  of  an  encum- 
bered  undivided  portion  of  the  property. 

For,  supposing  the  share  of  the  proceeds  coming  to  the  miuors 
be  not  invested  in  real  estate,  or  in  mortgages  on  real  estate,  but  re- 
main uninvested  in  the  registry  of  the  court,  would  not  their  mort- 
gage remain  in  force  upon  their  share  in  the  property  the  respond  - 
ent  acquired  at  partition  sale? 

*  This  postulate  rests  upon  the  theory  that  the  minor's  mortgage 
remains  upon  the  property  until  the  reinvestment  of  the  funds  is 
actually  made. 

On  the  other  hand,  it  is  contended  that,  inasmuch  as  a  judicial  par- 
tition can  be  lawfully  made  contradictorily  with  the  minors  having 
an  undivided  interestin  real  estate,  it  necessarily  results  that  a  par- 
tition sale  extinguishes  the  minor's  mortgage  and  transfers  it  to  the 
proceeds  of  sale,  and  that  a  different  construction  of  the  law  would 
result  in  an  embargo  on  the  right  of  co-owner  to  have  a  partition  of 
the  common  property. 

The  subjoined  statement  of  facts  will  sufficiently  illustrate  the 
question  of    aw  that  is  propounded,  viz. : 

On  the  30th  of  April,  1890,  Angelo  M.  and  J.  Solari,  brothers, 
jointly  acquired  by  purchase  in  equal  shares  the  property  which  is 
the  subject  of  the  present  partition  proceedin:s.  Angelo  M.  Solari 
was  at  the  time  married  to  Georgiana  Bryant.  He  subsequently 
died  intestate,  leaving  surviving  him  his  widow,  Mrs.  Georgiana 
Bryant,  and  six  minor  children,  issue  of  his  marriage  with  Miss 
Bryant.  Joseph  Solari  departed  this  life  on  January  2,  1893.  In  his 
last  will  he  bequeathed  8-21  parts  of  his  one  undivided  one- half  in- 
terest in  the  property  to  his  sister,  Mrs.  Widow  Catherine  Koehl, 
and  the  remaining  13-21  parts  he  devised  to  the  sii^  minor  children 
of  his  brother,  Angelo  M.  Solari.  The  title  to  the  property  thus 
became  vested  in  indivision  in  Mrs.  Georgiana  Bryant  Solari,  as 
widow  in  community  of  Angelo  M.  Solari;  in  Mrs.  Widow  Catherine 
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Koehl  by  virtue  of  and  as  one  of  the  legatees  under  Joseph  Solari' s 
will,  and  in  the  minor  children  of  Angelo  M.  Solari  as  heirs  of  their 
deceased  father  and  as  legatees  of  their  uncle,  Joseph  Solari. 

On  January  2,  1894,  Mrs.  Koehl  filed  a  petition  in  the  Civil  District 
Court  for  the  parish  of  Orleans,  alleging  the  common  ownership  of 
the  property,  and  she  prayed  for  its  partition  and  for  the  appoint- 
ment of  experts  to  report  whether  it  could  be  conveniently  divided 
in  kind.  Mrs.  Georgiana  Bryant  Solari,  both  individually  and  in  her 
capacity  as  tutrix  of  her  minor  children,  was  duly  made  the  party 
defendant  to  the  salt.  Mrs.  Solari,  nie  Bryant,  filed  an  answer  to 
the  petition,  pleading  the  general  issue,  and  praying  that  should  the 
court  decree  a  partition  and  sale  the  portion  of  the  proceeds  coming 
to  her  individually  and  as  tutrix  be  paid  over  to  her.  The  experts 
appointed  having  reported  that  the  property  could  not  be  conven- 
iently divided  in  kind,  a  family  meeting,  duly  convened  before  N.B. 
Trist,  notary  public,  unanimously  recommended  its  sale  at  public 
auction,  and  fixed  the  terms  of  sale.  The  deliberation  of  the  family 
meeting  having  been  homologated,  the  learned  judge  of  the  lower 
court,  after  hearing  the  evidence,  decreed  a  partition  and  sale  at 
auction  in  accordance  with  the  recommendations  of  the  famUy 
meeting.  After  proper  advertisement  the  property  was  adjudicated 
for  the  price  and  upon  the  terms  fixed  by  the  family  meeting  to  one 
Fritz  Jahncke.  The  latter  refused  to  take  the  title  to  the  property 
and  to  pay  the  purchase  price  thereof,  claiming  that  the  general 
mortgage  in  favor  of  Mrs.  Solari's  minor  children  resting  upon  her 
interest  in  the  property  sold  had  not  been  extinguished,  by  the  mere 
fact  of  the  sale,  and  that,  therefore,  the  title  was  encumbered,  and 
not  such  as  he  could  be  compelled  to  accept.  The  plaintiff,  Mrs. 
Koehl,  then  took  a  rule  against  Fritz  Jahncke,  the  recorder  of  mort- 
gages, and  Mrs.  Georgiana  Bryant  Solari,  individually  and  as  tutrix, 
to  show  cause  why  the  minors'  mortgage  should  not  be  erased  and 
annulled  and  canceled  and  referred  to  the  proceeds  of  sale,  and  why 
Fritz  Jahncke,  adjudicatee  and  purchaser,  should  not  be  condemned 
to  accept  the  title  to  the  property. 

Sabsequently  a  supplemental  rule  was  filed  by  Mrs.  Koehl,  order- 
ing the  defendants  in  the  original  rule  to  show  cause  why  the  por- 
tion of  the  proceeds  of  sale  coming  and  belonging  to  Mrs.  Bryant, 
individually  and  as  tutrix,  should  not  be  deposited  in  the  registry  of 
the  Civil  District  Court,  to  be  thereafter  invested  in  real  property 
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upon  tba  advice  of  a  family  meet&ngy  to  be  convened  for  that  pur- 
pose and  apoB  order  of  conrU 

The  nnder-tntor  of  the  minor  children  of  Mrs.  G^ec^giaBa  Bryant 
Solari,  Janes  A.  Koeb!,  was  sesred  with  a  copy  of  this  snppls- 
mental  as  well  as  the  (original  mle,  and  was  made  a  party  defendant 
thereto,  and  i^K>n  flnsl  trial  of  both  mles  he  dnly  appeared.  The 
learned  jndge  a  quo  made  the  mle  absolnte,  decreed  the  cancaUatioa 
oi  the  minor's  mortgage^  condemned  Frilz  Jahncke  to  accept  the 
title  to  the  property  and  to  pay  the  purchase  price  in  co«>plianee 
with  the  terms  ef  the  adJncUcatioB,  and  ordered  the  portion  of  the 
price  belonging  to  Mfs»  Bryant,  individnaUy  and  as  totriz,  to  be  de- 
posited in  the  registry  of  the  court  in  accordance  with  the  prayer  of 
the  supplemental  rule. 

.  Bimplifled,  the  question  is,  whether  the  decree  of  the  court  a  quoy 
ridquiring  the  cancellation  of  the  minor's  mortgage  upon  the  pur- 
chaser making  a  deposit  in  the  registry  of  the  court,  of  ''  the  por- 
tion of  the  proceeds  of  sale  coming  and  belonging  to  Mrs.  Bryant, 
individually  and  as  tutrix,"  should  be  affirmed,  as  f a  Uy  relieving  the 
property  of  said  incumbrance. 

The  foregoing  statement  discloses  this  to  be  the  case  of  a  judicial 
partition  of  incumbered  property,  held  in  common  by  heirs,  some  ai 
whom  are  minors.  It  is  property  in  which  the  mother  and  natural 
tutrix  has  an  interest  in  common  with  her  minor  children,  with  their 
legal  mortgage  resting  on  the  joint  interest  owned  by  the  natural 
tutrix. 

The  brothers  A.  M.  and  J.  Solari  acquired  the  property  in  their 
names  jointly ;  and  at  the  death  of  the  former,  his  six  minor  chil- 
dren inherited  his  one  undivided  half  interest  in  the  property  of 
the  community,  that  is  to  say  one -fourth  in  the  whole  property. 
Another  fourth  interest  devolved  upon  his  surviving  widow, 
(Georgians  Bryant. 

At  the  death  of  J.  Solari,  13-21  parts  of  his  one -half  were  by 
the  terms  of  his  will  vested  in  the  aforesaid  minors;  and  8-21  parts 
thereof  were  vested  in  Mrs.  Oatherine  Koehl.  It  is  there  exhibited 
that  tbe  minors  are  the  owners  of  a  little  more  than  one -half  inter- 
est in  the  common  property  with  a  legal  mortgage  resting  upon  the 
undivided  one -fourth  interest  of  their  mother,  as  a  security  for  the 
due  performance  of  her  obligations  as  natural  tutrix. 

The  serious  question  in  the  case  is,  whether  the  interest  or  share 
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of  0119  e9-awMt»  wlia  te  a^  tihe  wmmm  tims  nataMft  1i»l>tz>  caa  W  cUs- 
eteigecl  «ni  itliMMd  fvom  tlM  •fled  of  lh»  miapw^  l»f|p«l  BB0v<«a9ii 
^hsovgk  tlM.  op««ttioii.  «Bd  #tloet  ot  a  judicial  parttlkak  sale. 

Tbe  990^  wfeiiob  i»  p«iiila<l  to,  by  botb  ilna  wmmI  fav  «ba  plalnMI 
aad  reapoad^ala  im  rale,  is  Leeavpeailier  va.  Leeaipeiitier,  6  Aik 
499,  as  the  one  which  miiat  control  oar  decision. 

In  thai  ease  the  eomt  said: 

*<  The  dlfltoolty  which  preyenlia  F.  J.  Laewrpea*is9«  the  plaintiiy  ia 
rale,  fiieia  reeatviiig  his  share  of  the  pioceedsei  the  sale  el  the  com- 
Boon  poreperty  may  be  obviated  ia  three  wi^:  (1)  by  giylng  thede- 
lendaibt  satlslaetory  seenr^y  taindemBify  her  against  the  mortgage; 
(2)  by  caosisg  his  share  to  be  invealed  In  real;  estate  nader  the  sn* 
perrisioD  of  the  court,  and  the  advice  of  a  fami^  meeting,  and  giv- 
ing a  special  mostgage  on  the  property  thus  pavehased  under  the 
provisioiMi  of  the  act  of  1881;  and  flaaUy,,  by  agreeing  with  the  de- 
fendant that  she  will  retain  the  amount  until  the  majority  of  the 
minors^  oa  paying  the  stipulated  interest. 

^«  Leaving  the  plaintiff  the  choice  of  means,  we  will  simply  aflbrm 
the  iudgment.'' 

In  Life  Association  .vs.  Hall,  83  An.  49,  the  court  said:  ''  We  con- 
sider thaib  the  adjudication  made  in  the  case  of  Lecarpentier,  5  Ap. 
497,  so  far  as  it  declares  that  the  general  mortgage  continues  to 
attach  on  the  tutor's  share,  notwithstanding  a  judicial  sale  to  eileot 
a  partition,  and  can  only  be  replaced  by  a  special  mortgage,  and 
suggests  the  investment  in  real  estate,  under  the  supervision  of  ihe 
court  in  the  name  of  the  tutor,  of  the  proceeds  of  his  share  in  the 
property  held  in  common,  and  sold  to  effect  a  partition— contains  a 
correct  exposition  of  th^  law  " — and  afldrmed  that  decision,  citing 
Fabre  vs.  Hepp,  7  An.  9;  Aicard  vs.  Daly,  Id.  618;  Succession  of 
Widow  Tnreaud  vs.  Gez,  21  An.  268;  Fontenette  vs.  Veazey,  1  An. 
286;  Beauregard  vs.  Leveau,  80  An.  804;  Fleetwood  vs.  Bordes,  19 
An.  66;  Barnard  vs.  Erwin,  2  Rob.  416. 

Our  conclusion  is  to  stand  upon  those  two  decisions,  as  aflSrming 
like  principles  of  law. 

The  judgment  appealed  from  ordered  the  cancellation  and  erasure 
of  the  minor's  mortgage  from  the  records  of  the  mortgage  office ; 
that  the  respondent  be  compelled  to  accept  and  complete  the  title 
tendered  him,  and  pay  the  purchase  price  in  compliance  with  the 
adjudication;  and  '^that  the  portion  of  the  purchase  price  coming  to 
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Georgiana  Bryant  Solari  individaally,  and  the  portion  of  the  said 
price  coming  to  the  minors  above  named  be  deposited  in  the  registry 
of  the  conrt,  there  to  remain  nntil  reinvested  in  real  estate  nnder 
the  advice  and  recommendation  of  a  family  meeting  to  be  held  and 
convened  for  that  purpose,  and  under  an  order  of  court  to  be  here- 
after rendered." 

Considering  that  the  proceeds  will  represent  the  property,  the 
shares  of  the  respective  parties  in  interest  are  transferred  thereto. 
But  to  make  it  certain  that  the  property  shall  pass  free  of  any  en- 
cumbrance, we  think  it  best  that  all  the  proceeds  of  sale  shall  be 
deposited  in  the  registry  of  the  court  and  there  remain  until  the 
amount  coming  to  the  minors  shall  be  actually  reinvested  upon  the 
order  of  the  court  upon  the  recommendation  of  a  family  meeting,'^ 
and  the  natural  tutrix  shall  provide  adequate  security  in  place  of  the 
legal  mortgage  now  resting  upon  her  one  undivided  one -fourth  inter- 
est in  the  property  sold. 

Otherwise  there  might  be  some  risk  of  loss  or  injury  to  the  interest 
of  the  minors.  The  whole  proceeds  being  deposited  in  the  registry 
of  the  court,  the  parties  in  interest  will  be  concerned  in  the  proper 
and  speedy  investment  being  made,  and  proper  security  furnished 
by  the  tutrix. 

In  our  opinion,  there  is  no  doubt  of  our  power  to  deal  with  the 
proceeds  of  sale,  as  we  are  called  on  to  deal  with  the  property ;  and 
it  is  our  conception  of  the  law  that  the  minors  must  have  security  at 
all  times  sufficient  to  cover  and  protect  their  interests. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  require  the  entire  proceeds  of  sale  to  be 
deposited  in  the  registry  of  the  court,  and  there  remain,  subject  to 
the  order  of  court,  until  the  share  of  the  minors  is  legally  reinvested 
and  their  tutrix  furnishes  satisfactory  security  in  lieu  of  their  legal 
mortgage  upon  her  interest  in  the  property  sold ;  and  that  as  thus 
amended  the  same  be  affirmed,  the  appellees  being  taxed  with  the 
costs  of  appeal. 


No.   11,744. 

I  ^7  g^i  Tutorship  of  Hbnby  and  Adelbert  Crane,  Account  op  Mrs.  A. 

50  10401  g  Crane.    Opposition  of  the  Two  Emancipated  Minors. 

47    800' 

100   366|  A  policy  of  life  Insurauce  made  payable  to  the  wife  and  children  of  the  assured 

I  Inures  to  his  surviving  widow  and  to  bis  children  in  equal  portions,  share  and 

fllOlOOO  share  alike. 
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The  share  of  a  minor  fn  the  money  collected  upon  such  a  policy  is  not  an  asset 
of  the  oommnnlty,  bat  of  his  separate  estate;  and  it  does  not  pass  ander  the 
snrvivinff  widow's  usufruct,  though  It  becomes  subject  to  her  administration, 
as  tutrix. 

In  the  event  it  becomes  necessary  for  the  protection  of  the  minors'  Interest  in 
the  property  of  the  dissolved  community,  as  well  as  for  the  preservation  of  the 
widow's  usufruct,  that  the  tutrix  should  use  and  expend  the  insurance  money 
in  discharge  of  pressing  community  debts,  she  Is  chargeable  with  legal  Inter- 
est as  on  money  loaned  at  Interest,  from  date  of  use  to  date  of  accounting. 

Such  ini crest  constitutes  the  revenues  of  the  minors  on  which  the  ten  per  cent, 
commissions  of  the  tutrix  Is  to  be  calculated. 

The  expense  of  an  account  Is  at  the  cost  of  the  emancipated  minor. 

APPEAL  from  the  Seventh  Judicial  District  Oonrt  for  the  Parish 
of  Madison.     Montgomery^  J, 


8tul>b8  dt  Russell  for  Accountant  and  AppeHant. 


Merrick  A  Merrick  and  A.  L,  Slack  for  Appellees. 


Argued  and  submitted,  March  27, 1895. 
Opinion  handed  down,  April  22,  1895. 
Opinion  refusing  rehearing,  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

Watkikb,  J.  Albert  F.  Orane  died  in  August  of  1871,  leaving  a 
widow,  Abigail  S.  Orane,  and  two  minor  children — Harry  McP.  and 
Adelbert  F.  Orane,  opponents  herein — as  issue  of  his  marriage,  sur- 
viving him. 

Widow  A.  S.  Orane  accepted  the  community  of  acquets  and  gains 
and  took  possession  of  the  entire  estate  as  surviving  spouse  and  as 
usufructuary,  and  qualified  as  natural  tutrix  of  the  minors,  and 
caused  an  inventory  to  be  taken. 

The  property  inventoried  was  all  community,  and  consisted  of  a 
cotton  plantation  in  the  parish  of  Madison,  a  small  amount  of  per- 
sonal property,  and  a  large  amount  of  open  accounts  against  planta- 
tion laborers,  the  appraised  value  of  which  aggregated  about 
thirty-four  thousand  dohars. 

The  plantation  was  heavily  mortgaged,   and  the   deceased  was 
otherwise  largely  indebted  at  the  time  of  his  death. 
67 
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The  deceased  carried  a  policy  of  life  insarance  in  the  North  Amer- 
ican Life  Insurance  Company  of  New  York  for  ten  thousand  dollars, 
which  was  made  payable  '*  to  Abigail  S.  Crane,  wife,  and  the  children 
of  Albert  F.  Crane;"  and,  after  his  death,  same  was  collected  by  the 
surviving  spouse,  and  used  by  her  in  the  payment  of  community 
debts  and  succession  charges,  this  amount  not  being  carried  into 
the  inventory  as  an  asset  of  the  community. 

At  the  time  of  the  father's  death  the  elder  child  was  six  years 
old,  and  the  younger  was  an  infant  of  one  year  of  age ;  consequently 
the  elder  arrived  at  his  majority  in  1886  and  the  younger  in  1891. 

About  the  latter  date  the  two  emancipated  minors  proceeded  by 
rule  against  their  mother  and  natural  tutrix  for  an  account  of  her 
tutorship;  and  when  same  was  filed  they  opposed  it  on  several 
grounds. 

They  likewise  called  upon  her  for  accounts  of  her  administration 
and  of  her  usufruct,  and  she  filed  the  same,  and  they  were  likewise 
opposed. 

All  of  the  foregoing  accounts  and  oppositions  are  contained  in  the 
transcript  before  us,  but  our  examination  will  be  restricted  to  the 
two  accounts  of  tutorship,  as  there  is  in  the  record  an  agreement  of 
counsel  to  the  effect  that  nothing  else  shall  be  submitted — thus  omit- 
ting from  present  consideration  all  questions  appertaining  to  the 
widow's  unexpired  usufruct  and  the  settlement  of  the  succession  of 
the  deceased. 

Being  usufructuary  of  her  deceased  husband's  share  in  the  commu- 
nity property  during  her  widowhood,  the  widow  was  entitled  to  the 
fruits  and  revenues  thereof,  without  any  liability  to  account  therefor; 
and  being  subject  to  her  usufruct,  the  property  necessarily  remained 
under  her  dominion  and  control,  and  freed  from  any  right  of  inter- 
ference on  the  part  of  the  heirs  during  its  existence.  Hence,  the 
question  of  her  expenditures  in  the  satisfaction  of  community  debts 
and  charges  were  properly  pretermitted  from  the  discussion,  as 
being  premature.  The  amount  thus  expended  for  account  of  the 
heirs  of  the  deceased  can  not  be  adjusted  nntil  the  proper  time  for 
her  to  account  ha?  arrived ;  and  that  question  must  be  eliminated 
from  the  present  discussion. 

It  must  be  limited  exclusively  to  the  money  which  was  collected 
on  the  policy  of  life  insurance,  considered  as  separate  and  distinct 
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from  the  community,  and  from  that  fact  the  two  following  necessary 
consequences  flow,  viz. : 

1.  That  the  surviving  widow  was  not  entitled  to  its  gratuitous  use 
and  enjoyment. 

2.  That  she  is  liable  to  opponents,  as  emancipated  minors,  for  the 
restitution  of  the  capital  and  an  accounting  for  its  interest  or 
revenues. 

This  IS  not  questioned  by  the  accountant's  attorneys,  but  they  do 
insist  upon  her  right,  first,  to  use  and  apply  the  annual  interest  on 
the  sums  due  in  paying  her  commissions  of  ten  per  cent. ;  second,  to 
reimburse  herself  therefrom  the  expenses  of  their  support  and 
maintenance  before  and  alter  their  majority;  third,  to  withdraw 
from  their  capital  a  sufficient  amount  to  reimburse  herself  the 
amount  of  her  expenditures  in  excess  of  the  interest;  fourth,  to 
retain  one -half  of  the  remaining  balance  as  her  share  of  the  pro- 
ceeds of  the  life  policy. 

These  are  the  disputed  and  contested  questions  in  the  case. 

On  these  issues  judgment  was  rendered,  decreeing  that  the  re- 
spective shares  of  the  two  children  of  the  deceased  in  the  policy  of 
life  insurance  of  ten  thousand  dollars  was  three  thousand  three  hun- 
dred and  thirty- three  dollars  and  thirty- three  and  one-third  cents 
to  each,  whereas  the  accountant  charged  herself  accordingly. 

It  further  decreed  that,  in  respect  to  the  item  of  revenues  of  said 
fund,  H.  M.  Orane,  on  his  separate  account,  have  judgment  for  in- 
terest at  the  rate  of  five  per  cent,  per  annum  from  the  1st  day  of 
January,  1872,  the  date  the  insurance  was  collected,  up  to  the  20th 
day  of  January,  1886,  the  time  at  which  he  arrived  at  the  age  of 
majority. 

It  further  decreed  that,  in  respect  to  the  item  of  reventies  of  said 
fund,  A.  F.  Crane,  on  his  separate  account  have  judgment  for  inter- 
est at  the  rate  of  five  per  cent,  per  annum  from  same  date  up  to  the  22d 
of  July,  1891,  the  date  at  which  he  arrived  at  the  age  of  hia 
majority. 

It  further  decreed  that  the  accountant  be  entitled  to  receive,  and 
to  credit  herself  with  ^<  ten  per  cent,  on  the  aggregate  annual  reve- 
nues of  said  above  sums,  under  Item  I  of  the  credit  side  of  her  ac- 
counts;" and  it  further  ordered  ^'  that  the  amounts  claimed  for  sup- 
port, maintenance  and  education  of  said  opponents,  under  Item 
II  of  said  credit  side  of  said  accounts  be  reduced  to  one  huudred  and 
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fifty  dollars  per  annum — that  is  to  say,  one  hundred  and  fifty  dollars 
from  the  1st  of  January,  1872,  up  to  the  respective  majorities  of 
the  two  children  as  above  set  forth." 

It  also  decreed  that  an  allowance  of  one  hundred  and  twenty-  five 
dollars,  as  compensation  in  the  way  of  attorneys'  fees,  was  a  proper 
chaise  against  each  of  the  opponents,  and  that  said  sums  were  proper 
credits  in  her  favor  on  her  accounts. 

It  further  decreed  that  the  amount  of  six  thousand  eight  hundred 
and  seventy-one  dollars,  which  is  charged  against  H.  M.  Crane,  and 
the  amount  of  five  thousand  and  sixty -four  dollars  and  ninety -four 
<;ents,  which  is  charged  against  A.  F.  Orane,  be  rejected  and  disal- 
lowed. 

To  the  foregoing  particulars  the  following  general  statement  is 
added : 

*' It  is  further  ordered  and  decreed  that,  after  the  statement  of 
this  judgment  shall  have  been  made  it  should  appear  on  strikine:  a 
balance,  the  judgment  should  entrench  upon  the  respective  capitals 
of  said  minors,  to- wit:  Three  thousand  three  hundred  and  thirty - 
three  dollars  and  thirty- three  and  one- third  cents,  that  so  mach 
thereof  is  annulled,  it  being  decreed  that  the  said  heirs  shall  each 
receive  hereunder  said  one -third  interest  in  said  policy,  with  five 
per  cent,  interest /rom  thU  date,^^ 

It  finally  recognized  and  gave  effect  to  the  legal  mortgage  of  the 
opponents  upon  the  real  property  of  the  tutrix,  for  the  said  respec- 
tive net  amounts,  with  legal  interest  from  the  date  judgment  was 
rendered. 

From  that  judgment  the  tutrix  and  accountant  appealed ;  and,  in 
this  court,  the  opponents  appeared  and  answered,  and  requested 
that  the  judgment  in  their  favor  be  so  amended  (1)  as  to  aUow  them 
interest  on  the  respective  amounts  found  due  up  to  the  date  of  filing 
the  accounts  of  the  tutrix,  the  9th  of  April,  1894;  (2)  so  as  to  reject 
the  commissions  awarded  in  favor  of  the  tutrix  and  accountant;  (3) 
by  rejecting  in  toto  the  several  sums  of  one  hundred  and  fifty  dollars 
annually  in  favor  of  the  said  tutrix  and  accountant;  and  (4)  by  re- 
ducing the  amount  of  the  compensation  allowed  for  attorneys'  fees  to 
just  one -half  thereof. 

And,  as  thus  amended,  their  prayer  is  for  the  affirmance  of  the 
judgment. 

By  a  reference  to  the  account  rendered  by  the  tutrix  of  the  tutor- 
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ship  of  Adelbert  L.  S.  Crane,  it  will  appear  that  she  has  charged 
herself  with  two  thousand  five  hundred  dollars  as  the  amount  of  his 
share  of  one- fourth  of  the  life  insurance  policy;  and  the  further  sum 
of  two  thousand  seven  hundred  and  fify  dollars  as  <<  the  revenues 
thereof,"  that  is  to  say,  five  per  cent,  per  annum  interest  on  that 
sum  from  the  1st  of  January,  1872,  *'  twenty -two  years." 

It  further  appears  that  she  credits  herself  on  the  account  with  the 
following  sums,  viz. : 

(1)  Com  miss  Ions  of  ten  percent,  on  annual  revenues $275  00 

(2)  Expense  of  clothinf?,  schooling  and  maintenance,  for  thirteen  years  at 

$200     2600  00 

(8)  *  undry  items  of  cash  furnished  opponents  since  the  1st  of  September 

1885.  aggreifating     5064  97 

(4)  Attorneys  for  preparing  and  filing  account 125  00 

The  account  of  the  tutorship  of  Harry  McP.  Orane  is  exactly  sim- 
ilar to  the  foregoing,  varying  only  in  respect  to  details. 

As  the  averments  of  the  oppositions  run  upon  the  lines  of  the 
judgment  appealed  from,  and  the  answer  of  the  appellees,  it  is  un- 
necessary to  furnish  any  additional  details  thereof. 

I. 

It  has  been  settled  by  repeated  decisions  of  this  court,  that  money 
which  is  collected  after  death  of  the  husband  and  father,  upon  a  pol- 
icy of  life  insurance  made  payable  to  his  wife  and  children,  is  not  an 
asset  of  the  matrimonial  community  but  of  their  separate  estates. 

Succession  of  Bofenschen,  29  An.  711;  Succession  of  Hearing,  25 
An.  326;  Succession  of  Clark,  27*  An.  269;  Pilcher  vs.  New  York 
Life  Insurance  Oompany,  38  An.  322 ;  Succession  of  Kugler,  23  An. 
455;  Putnam  vs.  Insurance  Oompany,  42  An.  739. 

This  principle  is  recognized  by  the  New  York  court,  that  State  be- 
ing the  habitat  of  the  insurance  company. 

Barry  vs.  Bruno,  71  N.  Y.  62 ;  Barry  vs.  Life  Insurance  Company^ 
59  N.  Y.  687;    Dalton  vs.  Wilmer,  62  N.  Y.  812. 

See  also:  Lemon  vs.  Life  Insurance  Co.,  88  Oonn.  294;  Life  In- 
surance Oo.  vs.  Burroughs,  84  Oonn.  305;  Ohopin  vs.  Fellows,  86 
Oonn.  182;  Life  Insurance  Oo.  vs.  Brant,  1  Ins.  Law  Jotlrnal  (Mo.,) 
138;  Burroughs  vs.  Life  Assurance  Co.,  97  Mass.  359;  Knicker- 
bocker life  Insurance  Oo.  vs.  Wiltz,  99  Mass.  159. 

The  last  expression  of  this  court  upon  the  subject  is  found  in 
Stuart  vs.  Sutcliffe,  46  An.  240. 

It  thus  appears  that  the  interests,  or  shares  of  the  two  emanci- 
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pated  minors  were  assets  of  their  separate  estates,  respectiTely.  il: 
conseqaently  they  did  not  pass  under  their  mother's  nsnfract,  k; 
they  did  pass  tinder  her  administration  as  their  natural  totiiL 
C.  C.  887. 

Betnfc  chari^ed  under  the  law  with  the  care  of  the  persons  of  h€i 
wards,  and  entitled  to  represent  them  ''in  all  their  civil  acts"  ,C, 
O.  337) ,  the  natural  tutrix  was  competent  and  authorixed  to  col- 
lect the  insurance  money,  on  joint  account  for  them  and  herself,  ifri 
'^  to  administer  their  estates  as  a  prudent  administrator  would  do.' 
Ibid, 

The  tutrix  became  thus  lawfully  possessed  of  the  insoraiiK 
money,  but  she  incurred  the  consequent  legal  obligatioii  of  making 
restitution  and  account  to  her  pupils  at  the  dates  of  their  respective 
majorities. 

This  is  not  denied  on  either  side,  but  a  difference  has  arisen 
between  opponents  and  accountant  with  regard  to  the  amount  of 
their  respective  shares  of  the  insurance  money — the  widow  claimtBg 
half  and  opponents  two-thirds. 

In  not  one  of  the  cases  referred  to  was  the  question  presented  or 
decided.     But  it  has  been  decided  frequently  in  other  jurisdictione. 

For  instance,  in  Jackson  vs.  Nelson,  17  N.  E.  Rep.  529,  it  was 
decided  as  follows,  viz. : 

*^  It  is  plain  Mrs.  Nelson  is  not  entitled  to  hold  this  money  abso- 
lutely. Even  under  similar  language  in  a  will  the  children  would 
have  a  right  which  they  could  enfdrce  in  a  court  of  equity.  Proctor 
vs.  Proctor,  141  Mass.  165;  6  N.  E.  Rep.  849;  Loring  vs.  Loring,  100 
Mass  340;  Williams  vs.  Bradley,  3  Allen,  270,  281,  285;  Raikes  vs. 
Ward,  1  Hare,  445;  Crockett  vs.  Crockett,  Id,  451;  In  re  Harris,  7 
Ezch.  '-$44.  There  is  nothing  to  show  that  it  was  intended  that  the 
sums  to  be  devoted  to  the  benefit  of  the  children  should  be,  in  the 
flrBt  instance,  determined  by  her  in  her  discretion,  subject  to 
accountability.  There  are  no  words  saying  it  shall  be  at  her  disposal 
for  their  benefit,  or  that  she  is  to  maintain  or  support  them  *  *  • 
In  the  purposes  of  the  Royal  Arcanum  children  are  placed  on  an 
equality  with  widows.  There  is  nothing  showing  any  intention 
to  have  a  permanent  or  continued  trust.  The  words  of  the  certifl- 
cate  are  simple.  She  is  to  take  the  money  *  for  the  benefit  of  herself 
and  the  children.'  In  manv  of  the  cases  under  wills  there  was  some- 
thing to  show   some  discretion  reposed  in  the  primary  donee,  or 
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some  duty  of  support  or  some  power  of  disposal;  but  here  there  is 
nothing  of  the  kind.  Several  of  the  cases  under  wills  tend  strongly 
to  show  that,  under  language  like  this,  the  widow  and  the  children 
would  be  entitled  to  share  equally.  Jones  vs.  Foote,  137  Mass.  548'; 
Loring  vs.  Loring,  100  Mass,  840;  Proctor  vs.  Proctor,  141  Mass. 
165;  6  N.  E.  Rep.  849;  Jubber  vs.  Jubber,  9  Sim.  503.  In  the 
present  case,  in  view  of  the  circumstances,  and  of  the  bald  language 
used  in  the  certificate,  we  can  not  go  behind  the  plain  words,  and  are  of 
the  opinion  that  Mrs,  Nelson  and  the  three  children  are  ea^h  entitled  to 
one- fourth  part  of  t?ie  money. ^^ 

It  will  be  observed  that  the  terms  of  the  certificate  of  member- 
ship that  was  involved  in  that  case  are  almost  identical  with  the 
terms  of  the  policy  of  insurance  that  we  have  under  consideration 
here. 

In  Felix,  Guardian  vs.  Ancient  Order  of  United  Workmen,  1  Pacific 
Reporter,  281,  the  Kansas  court  held  that  a  policy  of  life  insurance 
which  provides  that  the  insurance  money  shall  *'  be  paid  to  the  wife 
and  children"  of  the  assured  *'  without  designating  in  what  portions 
the  same  shall  be  paid  *  *  *  should  be  paid  to  his  wife  and 
children  equally.  Each  should  receive  an  equal  share,  or,  in  other 
words,  each  should  receive  one -fourth  of  such  fund.  This  is  the 
natural  construction  of  the  language."  In  that  case  there  were 
three  children  of  two  different  marriages. 

In  Hamilton  vs.  Pitcher,  53  Mo.  334,  it  was  held  that  a  deed  '<  to 
Mrs.  Pitcher  and  her  children  "  passed  a  title  to  them  as  grantees, 
and  that  **  they  took  as  tenants  in  common;  id  certum  est,  quod  cer- 
turn  reddi  potest.  Mrs.  Margaret  W.  Pitcher  being  a  tenant  in  com- 
mon with  her  existing  children,  had  a  share  in  the  lot,  equal  to  one 
of  the  children." 

In  Taylor  vs.  Hill,  56  N.  W.  Reporter  738,  the  Wisconsin  court 
held: 

''As  to  the  shares  which  the  widow  and  children  are  entitled  to 
take  under  the  policy,  we  are  clearly  of  the  opinion  that  in  the  ab- 
sence of  any  designation  in  the  policy  of  inequality  in  the  shares  all 
the  beneflciaried  shared  equally." 

In  New  York  Life  Insurance  Co.  vs.  Inland,  14  S.  E.  Reporter,  617, 
the  Texas  court  announced  a  similar  principle. 

If  we  are  to  follow  the  course  of  the  jurisprudence  of  other  States 
— and  there  is  no  reason  why  we  should  not,  upon  a  homogeneous 
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subject,  we  mast  maintaiii  the  correctness  of  the  jndgment  appealed 
from  on  this  qnestion. 

There  is  no  analogy  between  the  principle  stated  and  that  govern- 
ing the  inheritance  of  forced  heirs  and  the  settlement  of  the  legal 
commnnity,  under  oar  Code ;  becaase  in  the  former  case  the  mother 
and  surviving  widow  is  not  an  heir;  and  in  the  latter ^  the  death  of 
the  father  only  passes  his  undivided  share  in  the  property. 

It  bears  a  closer  analogy  to  that  controlling  the  universal  legacy. 
R.  C.  C.  1606,  1609. 

An  examination  of  the  decisions  under  those  articles  has  not, 
however,  developed  any  case  where  the  point  has  been  squarely  de- 
cided. 

In  Succession  of  Jordy,  the  case  of  a  donation  mortis  causa  is 
stated,  in  which  the  bequest  was  in  favor  of  ^'the  surviving  wife 
and  minor  children;"  and  the  decision  shows  that  the  natural  tutrix 
^'  rendered  an  account  of  her  administration  and  surrendered  the 
property  for  a  partition  between  her  and  the  surviving  heirs  " — ^but 
there  is  no  showing  as  to  how  the  division  was  made. 

But  in  Walker  vs.  Barrow,  43  An.  863,  is  pressnted  a  title  made 
to  Mrs.  Walker  and  her  four  children,  and  we  held  that  it  was  one 
of  only  joint  ownership. 

Consequently  our  conclusion  is  to  treat  the  question  as  res  ncva 
and  align  our  decision  with  those  decisions  we  have  quoted  from 
other  States  and  affirm  the  jndgment,  recognizing  the  tutrix  and 
opponents  as  entitled  to  equal  shares  of  one -third  to  each  in  the 
proceeds  of  the  policy  of  life  insurance. 

II. 

We  think  it  quite  evident  that  there  is  due  to  opponents  interest 
at  the  rate  of  five  per  cent,  per  annum  from  the  date  given  as  that 
when  the  policy  of  insurance  was  collected  up  to  the  date  of  filing 
these  accounts,  the  9th  of  April,  1894,  instead  of  the  dates  at  which 
the  opponents  arrived  at  their  respective  majorities. 

If  this  was  not  the  correct  rule  for  computing  the  interest  the 
tutrix  would  be  exonerated  from  the  payment  of  interest  between 
those  two  dates.     Indeed,  the  tutrix'  account  with  Adelbert  L.  S. 
Crane  allows  *' twenty -two  years'"  interest  on  its  face,  and  that' 
carries  the  computation  beyond  his  majority. 

We  can  perceive  nothing  that  should  defeat  the  opponents'  claim 
to  interest  on  their  respective  shares  c^fter  their  respective  majorities. 
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III. 

Opponents'  connsel  insiet  that  the  tutrix  ehould  not  be  allowed 
commissions  of  ten  per  cent,  on  the  amount  of  the  opponents'  an- 
nual interests,  on  the  ground,  mainly,  that  they  were  not  revenuety 
because  she  has  vsed  and  consumed  the  entire  capital,  and  that  op- 
ponents' claim  was  only  an  interest-bearing  debt  against  her. 

The  law  declares  that  *'  the  tutor  may  retain  as  a  comimission  for 
his  care  and  labor  ten  per  cent,  on  the  annual  amount  of  the  reve- 
nues of  the  property  committed  to  his  charge."     R.  0.  0.  349. 

The  Oode  declares  that  *'the  interest  on  money"  is  one  of  the 
'*  civil  fruits  "  which  belongs  to  an  usufructuary.     R.  0.  0.  545-647. 

It  necessarily  follows  that  the  tutrix  is  not  obliged  to  look  to  the 
rents,  income  or  interest  of  the  assets  of  the  community  property 
to  compensate  her  for  ''her  care  and  labor"  as  tutrix;  and  the 
necessary  corollary  of  the  provisions  of  that  article  is  that  the  in- 
terest on  the  separate  money  of  opponents  is  its  civil  fruit,  and  con- 
stitutes ''  the  revenues"  on  which  the  commissions  of  the  tutrix  are 
to  be  calculated. 

The  Oode  says  that  ''  the  damages  due  for  delay  in  the  perform- 
ance of  an  obligation  to  pay  money  are  called  interest."  R.  0.  0. 
1935. 

The  record  shows  that,  at  the  time  the  tutrix  collected  the  insur- 
ance money,  there  was  a  pressing  necessity  for  its  employment 
in  the  discharge  of  community  debts  in  order  to  prevent  the  sale, 
and  perhaps  sacrifice,  of  the  community  property,  and  thus  enable 
her  to  protect  and  preserve  the  interests  of  the  minors,  and  her  own 
as  well,  and  also  to  protect  her  usufruct. 

Here  was  a  laudable  and  praise -worthy  object. 

Under  such  a  state  of  circumstances  the  transaction  is  rather 
to  be  viewed  as  an  irregular  investment  of  the  money  producing: 
interest,  just  as  it  would  have  done  if  it  had  been  loaned  on  interest 
regularly. 

We  are  disinclined  to  adopt  counsel's  theory,  but  prefer  to  adopt 
and  maintain  that  of  the  judge  a  qua  in  this  respect. 

IV. 

We  think  the  allowance  in  favor  of  the  tutrix  of  one  hundred  and 
fifty  dollars  annually,  for  the  reimbursement  of  her  expenses  in  tha 
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support  and  maintenance  of  the  minors  respectively,  is  bnt  just  and 
reasonable. 

The  Code  declares  that  **  the  expenses  for  the  support  and  educa- 
tion of  the  minor  ought  to  be  so  regulated  that  nothing  decent  or 
necessary  shall  be  wanting  to  him  according  to  his  condition  in  life." 
R.  C.  C.  860. 

We  think  the  judge  acted  in  view  of  this  wise  and  salutary  rule  in 
making  that  allowance,  and  we  will  not  disturb  his  judgment  in  that 
particular. 

V. 

On  the  score  of  attorney's  fees  there  is  nothing  offered  in  the  way 
of  proof  or  argument  to  justify  us  in  diminishing  the  amounts  al- 
lowed. 

VI. 

Counsel  for  the  tutrix  insist  upon  the  judgment  of  the  lower  court 
being  so  amended  and  increased  as  to  allow  her  the  sums  claimed  on 
her  accounts,  respectively,  of  six  thousand  eight  hundred  and 
seventy-one  dollars  against  H.  M.  Crane,  and  five  thousand  and 
sixty -four  dollars  and  ninety-four  cents  against  A.  F.  Crane,  in  re- 
imbursement of  sums  she  had  expended  for  their  accounts. 

These  sums  are  largely  in  excess  of  the  annual  revenues  of  op- 
ponents, and  the  tutrix  did  not  procure  the  authorization  of  a  family 
meeting.  Consequently  the  tutrix  was  without  any  legal  warrant 
for  making  such  large  expenditures  for  their  accounts.     R.  C.  C.  350. 

But  counsel  attract  our  attention  to  the  fact  that  the  sums  charged 
include  amounts  expended  for  the  accounts  of  opponents  since  they 
arrived  at  their  majorities. 

Her  claim  thus  assumes  the  character  of  a  quasi  contract,  and  her 
attitude  is  changed  to  that  of  a  negotiorum  gestor^  subjecting  oppon- 
ents CO  the  resulting  obligation  of  making  reimbursement.  R.  C.  C. 
2300. 

The  investigation  and- decision  of  this  qaestion  lies  outside  of  and 
beyond  the  domain  of  this  settlement  of  accounts,  and  we  will  make 
our  judgment  one  of  non-suit,  and  refer  its  solution  to  the  future 
settlement  of  the  succession  of  the  deceased. 

VII. 

The  judgment  puts  the  cost  on  the  accountant,  whereas  the  Code 
declares  that  '*  the  account  of  the  tutorship  is  given  at  the  expense 
of  the  minor;  the  tutor  advances  that  expense."     R.  C.  C.  359. 
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It  is  true  that  the  accountd  were  only  filed  at  the  instance  of  op- 
ponents, but  that  is  all  the  law  obliged  the  tutrix  to  do.   B.  0.  0.  357. 

The  judfinnent  appealed  from  must  be  amended  in  the  following 
particulars,  viz. : 

1.  So  as  to  charge  the  accountant  with  five  per  cent,  per  annum 
interest  on  the  amount  of  the  respective  shares  of  the  opponents 
from  the  date  specified  in  the  decree  up  to  the  9th  of  April,  1894 — 
date  of  filing  her  accounts. 

2.  So  as  to  make  the  decree  rejecting  the  credits  on  the  accounts 
for  amounts  in  reimbursement  of  expenditures  by  the  tutrix  for  the 
maintenance  and  support  of  the  opponents  during  their  minority  and 
after  they  became  of  full  age,  in  excess  of  the  annual  allowance  of 
one  hundred  and  fifty  dollars  each,  one  of  non-suit. 

And  it  is  further  ordered  and  decreed  that  as  thus  amended  the 
same  be  affirmed  at  the  cost^of  the  opponents  jointly. 

On  Application  fob  Rehbabinq. 

It  was  the  purpose  and  intention  of  our  decree  to  leave  open  any 
and  all  questions  affecting  or  appertaining  to  the  final  account  and 
settlement  of  the  succession  of  Adelbert  S.  Crane,  as  well  as  that  of 
the  community  between  the  deceased  and  accountant. 

With  this  statement  the  rehearing  is  refused. 


No.  11,789. 
Leopold  Fellman  vs.  Pbldc  J.  Dbbyfous. 

The  distlnotien  <1o«8  not  exist  ill  the  jurisprudence  of  Louisiana  between  words    (  ^  I374| 
which  are  actionable  in  themselves  without  proof  of  special    damage  and 
words  actionable  only  with  reference  to  some  actual  consequential  damage. 

Any  words,  written  or  spoken,  which  are  calculated  to  injure  another,  may  be  the 
foundation  of  a  suit  for  slander  or  libel. 

Whenever  words  have  the  slanderous  meaning  alleged,  not  by  their  own  intrinsic 
force,  but  by  reason  of  some  extraneous  fact,  this  fact  must  be  averred  in  tra- 
versable form. 

Where  a  letter  is  written  to  a  party  containing  the  alleged  slanderous  words  it  1b 
only  on  the  trial  on  the  merits  that  it  can  be  shown  whether  or  not  the  defend- 
ant's letter  was  in  eofldeuce,  and  communicated  facts  in  good  faith,  which  he 
believed  were  true  in  order  to  protect  the  party  to  whom  they  were  eommuni- 
cated,  and  whether  the  privilege  resulting  from  such  communication  was  for- 
feited by  the  unnecessary  publication  of  the  communication  to  other  parties 
not  interested. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Theard,  J. 
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Omer  Viller^  for  Plaintiff,  Appellant : 

Any  writing  which  bears  on  its  face  a  charge,   or  tends  to  viliTy 

another,  or  implies  a  want  of  honesty  in  another,  is  a  libel.     94 

Am.  Dec.  456;  6  Ohio,  532;  9  Wis.  540;  18  R.  I.  324;   3  Johns. 

884;  7  0.  and  P.  680;  8  Salk,  286;  4  Mason,  115;  3  How.  266. 
An  action  may  be  maintained  for  written  words,  which,  if  spoken 

only,  would  not  be  actionable.     Am.  and  Eng.  Ency.,  Vol.  18, 

pp.  294,  296,  298. 
A  sealed  letter,  mailed  to  a  third  party,  is  a  publication.     1  Spencer 

(N.  J.)  208;  6  Onsh.  71;  1  Oamp,  215. 
In  Looisiana,  actions  for  slander  and  libel  are  not  limited  to  words 

actionable  per  se.     16  La.  889;  36  An.  467. 
It  is  not  necessary,  to  constitute  a  libel,  that  the  name  of  party  be 

given  in  full.      Waits  Actions  and  Defences,  Vol.  4,  pp.  286  et 

aeq. 
In  actions  of  libel,  proof  of  damage  is  not  necessary.     14  La.  198 ;  S 

An.  69;  11  An.  206;  27  An.  219. 
Injuries  to  feelings  and  social  standing  are  grounds  for  damages.     2S 

An.  28a;  88  An.  161. 
Letters  which  intimate  a  suspicion  of  dishonesty  may  be  a  libel.    Am. 

and  Eng.  Ency.  p.  303;  23  Fla.  395. 


Dart  dt  Keman  for  Defendant,  Appellee. 


Argued  and  submitted.  May  8,  1895. 
Opinion  handed  down.  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  This  is  a  suit  in  damages  for  libel,  plaintiff  daiming^ 
two  thousand  five  hundred  dollars,  and  this  appeal  is  taken  from 
a  judgment  maintaining  an  exception  of  no  cause  of  action  and  dis- 
missing  plaintiff's  suit. 

The  pleadingpg  in  the  case  are  as  follows : 

"To  the  Honorable  Civil  District  Court  for  the  parish  of  Orleans. 

"The  petition  of  Leopold  Fellman,  a  resident  of  Galveston,  in  the 
State  of  Texas,  respectfully  represents: 
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"  That  Felix  J.  DreyfouB,  a  resident  of  the  city  of  New  Orleans 
did,  falsely  and  maliciously,  slander  yoar  petitioner  in  a  letter  ad- 
dresssed  by  him,  the  said  Dreyfons,  to  his  sister,  Mrs.  B.  Fellman,  of 
New  York,  which  letter  is  dated  January  15,  1894,  and  contains  the 
following  slander  on  yonr  petitioner,  to- wit: 

'<  *  Leopold  F.,  howeyer,  imagined  that  I  should  have  aided  in  steal- 
ing from  others  in  order  that  he  should  be  paid.  I  am  not  of  his  build, 
nor  are  my  ideas  regarding  honesty  and  propriety  the  same  as  his. 
I  am  of  a  higher  school  of  morality.  I  stand  here  under  the  shadow 
of  our  father's  image.  He  was  a  noble  instructor  indeed.  His 
hands  were  never  soiled.  Not  one  of  your  advisers  (outside  of 
Isaacs,  of  whom  I  know  nothing  favorable  or  unfavorable)  can  say 
as  much.  I  withdrew  from  the  Kern  case  because  the  Kern- Fell- 
man  side  of  it  was  too  nasty.' 

'*  Petitioner  avers  that  said  Dreyfons  mailed  said  letter  to  his  said 
sister,  and  that  he  maliciously  directed  said  slander  against  your 
petitioner;  that  your  petitioner  has  always  had  a  good  reputation 
for  morality  and  integrity ;  that  he  was  one  of  the  advisers  of  said 
Dreyfons'  sister,  Mrs.  Fellman ;  that  said  Dreyfons  knew  it,  and  in- 
tended maliciously  to  refer  to  him  in  his  said  letter. 

**  That  said  letter  obtained  circulation  among  people  with  whom 
your  petitioner  had  business  and  social  intercourse,  and  that  the 
slander  therein  was  calculated  to  injure  him  in  the  opinion  of  his 
fellow-  citizens. 

'*  That  your  petitioner  learned  of  the  existence  of  said  letter  only 
in  last  November,  and  obtained  possession  thereof  only  in  the  latter 
part  of  January  last. 

'^  That  said  publication  has  damaged  your  petitioner  in  the  sum  of 
twelve  hundred  dollars,  for  injury  to  his  feelings,  social  and  com- 
mercial standing.     *     *     ♦  " 

To  this  petition  the  defendant  filed  the  following  exception : 

'*  1.  That  the  plaintiff's  petition  does  not  set  out  the  entire  letter 
sued  on,  nor  is  it  annexed  to  said  petition,  and  exceptor  is  entitled 
to  oyer  of  said  document. 

'*  2.  That  this  petition  itself  is  vague  and  indefinite,  and  does  not 
give  exceptor  such  information  as  he  is  entitled  to  herein. 

'<8.  That  the  petition  sets  forth  no  cause  of  action. 

•*  Wherefore  exceptor  prays  that  after  hearing,  the  plaintiff  be  or- 
dered to  procure  and  file  the  letter  referred  to  by  him  in  his  petition 
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within  a  time  to  be  fixed  by  your  Honor,  under  penalty ;  that  in  any 
event  he  be  ordered  to  amend  his  petition  in  the  particulars  herein- 
above referred  to,  or  that  his  suit  be  dismissed  at  his  costs,  and  peti- 
tioner prays  for  judgment  maintaining  these  exceptions  and  reject- 
ing plaintiff's  suit,  and  for  all  general  and  equitable  relief." 

The  exception  was  maintained  and  the  plaintiff  appealed. 

In  response  to  the  exception  the  plaintiff  produced  and  filed  the 
letter  mentioned  in  this  petition.  It  contained  the  part  copied  in 
the  petition  and  alleged  to  be  libelous. 

It  is  now  the  settled  jurisprudence  of  this  State  that  any  language 
defamatory  in  character,  oral  or  written,  which  injures  another  in 
his  business,  office,  social  standing,  or  in  his  feelings,  is  actionable 
when  uttered  malo  animo.  The  malice  and  the  injury  may  be  inferred 
from  the  nature  of  the  communication,  the  character  of  the  words 
and  the  falsity  of  the  accusation.  Spotonno  vs.  Fourichon,  40  An. 
423;  Weil  vs.  Israel,  42  An.  955;  Warner  vs.  OJark,  45  An.  863. 

Plaintiff'-s  allegations  aver  all  the  elements  essential  to  support  the 
action.  In  the  case  of  Warner  vs.  Clark,  the  letter  of  the  defendant 
was  apparently  a  harmless  business  communication  to  their  custom- 
ers notifying  them  that  the  plaintiff  was  no  longer  in  their  employ, 
and  requesting  their  friends  and  customers  to  give  him  no  recogni- 
tion on  their  account.  On  proof  that  this  letter  was  not  for  the 
purpose  of  protecting  themselves,  but  in  connection  with  other  cir- 
cumstances, to  injure  the  plaintiff,  we  maintained,  although  amend- 
ing it,  the  judgment  of  the  lower  court,  awarding  damages  against 
defendants. 

Intrinsically  there  was  no  defamation  of  plaintiff,  and  apparently 
no  injury  inflicted  upon  him  by  the  letter  of  defendants.  There 
were  extraneous  facts  shown,  however,  which  justified  a  judgment 
against  defendants. 

Whenever  words  have  the  slanderous  meaning  alleged,  not  by 
their  own  intrinsic  force,  but  by  means  of  some  extraneous  fact,  this 
fact  must  be  averred.  In  the  petition  of  plaintiff  the  alleged  slan- 
derous words  are  set  out  in  traversable  form,  and  it  is  specially 
averred  that  they  referred  to  the  plaintiff. 

The  distinction  does  not  exist  in  the  jurisprudence  of  this  State 
between  words  which  are  actionable  in  themselves,  without  proof  of 
special  damages,  and  words  actionable  only  with  reference  to  some 
consequential  damages.     Under  the  broad  provisions  of   the  Code 
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(Art.  2318)  they  are  both  placed  on  the  same  footing,  and  the  plain- 
tiff is  entitled  to  sach  special  damages  only  as  he  can  prove  that  he 
has  suffered.  As  malice  is  essential  to  constitute  slander,  which 
may  be  shown  by  proof,  or  may  be  inferred  from  the  nature  of  the 
words,  their  falsity,  the  conditions  under  which  they  were  published 
or  uttered,  and  all  the  attendant  circumstances,  in  its  absence  no 
damage,  unless  alleged  and  proved,  can  be  awarded  against  the  de- 
fendant. Malice,  however,  is  presumed  to  exist  until  the  contrary  is 
shown.     1  Saund.  242,  N.  2. 

It  is  slander  or  libel  to  speak  or  write  words  which  are  injurious  to 
the  reputation  of  another.  The  plaintiff  alleges  that  the  words 
written  by  the  defendant  and  circulated  among  his  acquaintances 
were  injurious  to  his  reputation.  This  averment  is  sufficient  to 
maintain  the  action.  Under  the  exception  we  cannot  determine 
whether  or  not  the  defendant  was  slandered.  The  facts  leading  to 
this  conclusion  are  not  before  us. 

It  will  be  an  occasion  on  the  trial  of  the  merits  to  ascertain  whether 
the  letter  of  defendant  was  in  confidence,  and  in  good  faith  com- 
municated facts  which  he  believed  were  true  in  order  to  protect  the 
party  to  whom  they  were  communicated,  and  whether  the  privilege 
resulting  from  such  a  communication,  was  forfeited  by  the  unneces- 
sary publication  of  the  communication  to  other  parties  not  inter- 
ested.    Townseud  on  Libel  and  Slander,  pars.  241,  242,  248. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  avoided  and  reversed,  and  it  is  now 
ordered  that  this  case  be  remanded  to  be  proceeded  with  in  due 
course  of  law,  the  appellee  to  pay  costs  of  appeal. 

Dissenting  Opinion. 

Watkins,  J.  I  do  not  think  any  cause  of  action  is  stated  against 
the  defendant,  and,  consequently,  nothing  can  be  accomplished  by 
sending  the  case  back  for  trial. 


No.  11,80L 
The  State  op  Louisiana  vs.  Daniel  Murray. 

Jury  commissioners  may  be  appointed  by  the  Judge  out  of  term  time,  and  the  fact 
of  the  appointment  and  the  evidence  of  the  same  may  be  recorded  by  the 
clerk  in  the  minute  book  at  that  time. 
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In  all  cases  where  correct  copies  of  Indictment  and  service  have  not  been  served 
on  the  accused,  he  must  make  his  objections  before  trial,  otherwise  he  will  be 
considered  as  having  waived  them. 

A  PPEAL  from  the  Eighteenth  Jadicial  District  Oourt  for  the  Parish 
'**'    of  Lafourche.     Caillouetj  J. 


M.  J,  Cunninghamj  Attorney  Qeneral,  and  B,  F.  Winchester^  Dis- 
trict Attorney,  for  Plaintiff,  Appellee,  cite:  44  An.  788,  976;  45  An. 
1164. 


Bea*tie  &  BeatUe  for  Defendant,  Appellant. 


Submitted  on  briefs,  May  11,  1895.* 
Opinion  handed  down.  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  accused  was  indicted  for  murder,  convicted  of 
manslaughter  and  sentenced  to  hard  labor  for  twenty  years. 

Two  grounds  were  presented  for  quashing  the  indictment;  (1) 
that  the  jury  commissioners  who  drew  the  venire  were  appointed 
out  of  term  time ;  and,  (2)  that  their  appointment  was  not  spread 
upon  the  minutes  during  the  session  of  the  court. 

It  is  urged  that  the  appointment  of  commissioners  is  a  judicial 
act  which  could  only  be  performed  by  the  judge  in  open  court.  It 
may  be,  as  contended,  a  judicial  act,  but  it  is  not  one  required  to 
be  done  contradictorily  with  any  party. 

It  is  one  of  those  acts  which  can  be  done  in  chambers,  as  well  as 
in  open  session,  and  there  are  circumstances  which  may  make  it  im- 
perative to  appoint  the  commissioners  during  vacation,  between 
terms  of  court.  Act  89  of  1894  does  not  require  the  appointment  of 
the  jury  commissioners  to  be  made  during  the  term  of  court,  and 
while  in  session. 

Act  44  of  1877  contained  the  same  provisions  as  the  above  men- 
tioned act.  In  several  cases  we  recognized  the  legality  of  the  ap- 
pointment of  commissioners  during  vacation,  or  when  the  court  was 
not  in  session.  State  vs.  Taylor,  44  Aa.  783 ;  State  vs.  Hall,  44  An. 
976. 
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The  appointment  was  of  record  in  the  derk'a  ofSce,  subject  to  the 
inspection  of  any  one  interested.  The  defendant  had  ample  oppor- 
tunity to  examine  the  record  and  ascertain  the  qualification  of  the 
commissioners  to  hold  their  offices.  Whether  their  appointment  was 
regular  or  not,  made  in  or  out  of  term  time,  does  not  concern  him. 
He  is  not  a  contestant  for  the  office,  and  is  not  concerned  as  to  its 
title.  He  is  only  interested  to  the  extent  that  the  commissioners 
are  qualified  to  hold  the  office. 

With  reference  to  the  appointment  of  the  commissioners,  and  the 
spreading  upon  the  minutes  the  fact  of  the  appointment,  and  the 
evidence  of  the  same,  the  same  provisions  in  Act  89  of  1894  were 
in  Act  44  of  1877.  In  the  case  of  State  vs.  Taylor,  44  An.  788,  we 
said  that  where  the  clerk  failed  to  record  in  the  minutes  the  evidence 
.  of  the  appointment  of  the  commissioners,  this  omission  could  not  have 
the  effect  of  destroying  the  fact  of  the  appointment  and  render  null 
and  void  the  act  of  the  judge  in  making  the  selection  of  jury  com- 
missioners, and  that  the  Sec.  8  of  the  Act  44  of  1:677  (which  corre- 
sponds with  Sec.  8  of  Act  89  of  1894)  was  only  directory.  But  in  this 
case  the  evidence  of  the  appointment  of  the  commissioners  was 
placed  on  the  minute  book,  although  it  was  done  out  of  term  time. 
The  recordation  of  the  evidence  out  of  term  could  no  more  destroy 
the  fact  of  appointment  than  the  omission  to  record  it  at  any  time. 

There  were  thirty  jurors  drawn  to  serve  during  the  week  of  the 
trial  of  the  accused.  In  serving  the  copy  of  the  venire  on  him,  only 
twenty -nine  jurors'  names  appeared  on  the  list.  During  the  trial  a 
juror's  name  was  called,  and  it  appeared  that  he  was  the  one  whose 
name  had  been  omitted  from  the  venire  list. 

The  accused  at  once  moved  to  quash  the  venire  for  that  week.  It 
was  no  ground  for  quashing  the  venire  because  a  correct  copy  of  the 
venire  had  not  been  served  on  the  accused.  There  were  prob- 
ably other  parties  to  be  tried,  upon  whom  a  list  of  the  venire  had 
been  properly  served.  The  only  interest  of  the  accused  was  to  have 
*  had  a  correct  copy  of  the  venire  served  on  him,  and  if  this  had  not 
been  done,  he  was  entitled  to  delay  until  it  could  be  served.  State 
vs.  Stewart,  47  An.  425. 

The  accused  made  no  request  for  delay.     The  juror  did  not  serve 

on  the  trial  of  accused.     We    can  not  conceive  wherein  was  the 

injury  done  him,  and  the  just  cause  of  his  complaint.  *  In  all  cases 

where  a  correct  copy  of  the  indictment  and  venire  are  not  served 
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on  the  accused,  objection  mast  be  made  before  going  to  trial.  The 
originals  are  on  record,  and  the  only  way  of  ascertaining  if  correct 
copies  have  been  served  is  by  making  an  examination  and  com- 
parison. If  the  accused  goes  to  trial  vtrithoat  making  this  exami- 
nation and  without  timely  objection,  he  will  be  considered  as  hav- 
ing waived  all  objections  to  the  service  of  the  copies  of  indictment 


and  venire. 

Judgment  affirmed. 


No.  11,628. 
Frank  C.  Rbmick  vs.  John  H,  Lang. 

Thedeftindant  in  the  Jactitation  suit,  who  sets  up  title,  assume3  the  burden  of 
proof  of  the  plaintiff  in  the  petitory  action.  9  Martin,  715;  i  An.  90;  85  An. 
H56. 

The  plaintiff  in  the  petitory  aotion,  met  by  defendant's  assertion  of  a  tax  title, 
luay  without  pleading  controvert  its  effect.  11  An.  546;  3  La.  892;  2  Heunen*s 
Digest,  1156. 

Neither  the  purchaser  of  property  adjudicated  to  him  under  the  act  of  the  Legis- 
lature, No  83  of  1884,  nor  those  who  hold  under  him  can  assert  titles,  unless 
the  taxes  levied  subsequent  to  1879  have  bf>en  paid.  Act  No.  82  of  1884,  42 
An.  677. 

Hence,  without«uch  payment,  such  purchaser,  or  those  holding  under  him,  have 
no  right  to  question  the  redemption  of  the  property  from  the  State  by  the 
owner,  who,  paying  all  taxes  due,  holds  the  rede  nption  certifiodtes,  releising 
all  claims  of  the  State. 

Least  of  ail  can  such  purchaser,  or  those  holding  under  him  without  title,  because 
of  non-payment  of  the  taxes  on  which  the  title  depended,  invoke  the  pre- 
scriptions supporting  tax  titles. 

WatkiTU,  J.f  caneurri$»ff— The  purchaser  at  the  tax  sale  had  assumed  to  pay  the  taxes 
due  since  18b0,  as  part  of  the  purchase  price;  having  failed  to  do  this,  he  did 
not  acquire  title. 

The  owner  paying  the  taxes,  on  the  default  of  the  purchaser,  acts  for  his  own  ac- 
count; he  was  under  no  obligation  to  pay  and  keep  down  taxes  for  the  bene- 
fit of  the  purchaser  at  the  tax  sale. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
i\     Monroe  J  J, 


Frank  L.  Bichard9(m^  W,  8,  Parkersony  Dart  &  Keman,  for  Plaintiff 
aod  Appellant. 


The  record  shows  that  defendant  bought  from.  Perkins,  who  held 
witbont' warranty  from  Orloff  Lake,  the  original  tax  adjndicatee. 
That  he  was  represented  by  the  same  agent  and  attorney  that 
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represented  Perkins.  That  the  answer  of  defendant  Lang^  sets 
np  as  an  excuse  for  not  complying  with  the  adjudication,  that  he 
could  not  pay  the  tax-s  without  paying  the  costs  and  charges 
demanded  by  the  tax  collector.  Defendant,  in  his  pleading, 
takes  the  position  of  Orloff  Lake.  He  acquired  nothing  more 
nor  less  than  the  rights  of  adjudicatee  who  has  never  complied 
with  his  bid  under  Act  82  of  1884. 

Under  Act  82  of  1884,  '^  the  tax  collector  is  not  authorized  to  issue  a 
deed  to  the  adjudicatee  until  the  taxes  subsequent  to  the  year 
1880,  assumed  by  him,  are  paid.  Until  then  the  title  to  the 
property  remained  in  the  State." 

Martinez  vs.  State  Tax  Collector,  42  An.  677,  where  a  purchaser 
under  Act  82  of  1884  expressly  assumes  the  payment  of  all  taxes, 
costs  and  charges  upon  the  property  adjudicated,  and  on  failure 
to  do  so,  and  the  property  is  reoffered  for  sale,  and  the  former 
owner  has  acquired  the  possession  of  the  property  and  paid  the 
taxes,  the  purchaser  at  the  tax  sale  will  be  estopped  from  deny- 
ing the  validity  of  these  charges  which  he  has  assumed,  and 
which  the  law  required  him  to  assume  and  pay.     Ibid. 

To  recover  against  a  defendant  in  a  petitory  action,  who  is  not  a  mere 
trespasser,  bdt  holds  under  deeds  on  their  face  translative  of 
property,  plaintiff  must  make  out  a  better  title.  Peck  vs.  Re- 
miss, 10  An.  190;  Dinkgrave  vs.  Sloan,  18  An.  388. 

In  a  petitory  action  defendant  in  possession  may  set  np  any  out- 
standing title,  whether  vested  in  him  or  not.  11  R.  238 ;  Red  - 
ford  vs.  Urquhart,  8  An.  247. 

Where  defendant  does  not  show  that  he  or  his  authors  have  ever 
exercised  ownership,  or  taken  possession,  or  paid  taxes,  the  title 
produced  by  him,  consisting  of  a  sheriff's  deed,  was  clearly  in- 
sufficient. Sully  vs.  Spearing,  40  An.  669 ;  Lambert  vs.  Oraig, 
46  An.  1100;  Landry  vs.  Landry,  46  An.  1118. 

An  owner  of  property  may  buy  an  outstanding  title  without  recog- 
nizing its  validity.     Watkins  vs.  Gibbins,  10  An.  142. 

There  may  be  a  permissive  redemption  after  the  period  fixed  by. 
law,  and  whether  a  certain  transaction  is  intended  for  a  redemp- 
tion or  sale  is  a  question  for  the  jury.     Rlackwell  on  Tax  Titles, 
p.  431;  Philadelphia  vs.  Miller,  49  Pa.  440. 

Where  one  in  an  action  for  a  jactitation  of  title  has  assumed  the  posi- 
tion of  plaintiff  in  a  petitory  action,  he  must  recover  on  the 
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Strength  of  his  own  title  and  not  the  weakness  of  that  of  defend- 
ant in  possession,  and  he  has  no  right  to  qnestion  the  right  of 
the  State  in  accepting  payment  of  its  taxes  and  giving  a  release 
of  its  claim.  Peek  vs.  Bemiss,  10  An.  160;  Dinkgrave  vs.  Sloam 
13  An.  803:  Ohoppin  vs.  Mitchell,  11  R.  283. 

When  defendant  in  a  snit  for  slander  of  title  fails  to  have  the  ques- 
tion of  possession  vel  non  determined  in  limine^  and  on  the 
merits  sets  up  title  and  possession  in  himself,  the  qaestion 
of  possession  is  waived,  and  defendant  assumes  the  burden  of 
proving  that  he  is  the  owner  of  the  property  in  dispnte— i.  6., 
he  occapies  the  position  of  plaintiff  in  a  petitory  action.  9  M. 
714;   11  An.  174;  85  An.  856. 

If  the  owner  of  a  tax  title  is  plaintiff  in  a  petitory  action,  the  burden 
of  proof  is  on  him  to  show  that  his  title  is  not  only  prima  fcLcie 
valid,  but  that  it  is  absolutely  so.  0.  P.,  Art.  44;  Saunders  on 
Taxation,  p.  818;  Delaroderie  vs.  Hillen,  28  An.  587;  Rapp  vs. 
Lowry,  80  An.  1272;  Waddill  vs.  Walton,  42  An.  766;  Lambert 
vs.  Craig,  45  An.  1112. 

Where  plaintiff  in  a  petitory  action  fails  to  make  out  title  in  himself 
to  the  property  claimed,  it  does  not  concern  him  to  have  the 
defendants'  title  tested.  28  An.  538;  Reinach  vs.  Duplantier, 
46  An.  151. 

Where  property  was  adjudicated  to  the  State  under  Act  96  of  1882, 
and  afterward  sold  under  Act  82  of  1884,  the  purchaser  acquired 
title  only  when  he  paid  the  taxes  which  he  assumed.  Until 
these  conditions  are  complied  with,  the  title  remains  in  the 
State.  State  ex  rel  Martinez  vs.  Tax  Collectors  and  City,  42 
An.  677. 

The  remedy  of  the  State  for  the  collection  of  the  taxes  due  her 
on  property  sold  to  her  for  taxes  subsequent  to  1880,  which  was 
afterward  adjudicated  under  Act  82  of  1884,  in  cases  where  the 
adjndicatee  failed  to  comply  with  the  ttrms  and  conditions  of 
bis  bid,  is  by  sale  of  the  property  under  Act  80  of  1888.    iZnd. 

In  such  instances,  the  adjndicatee,  under  Act  82  of  1884,  was  with- 
out right  to  prevent  the  advertisement  and  offer  under  Act  80 
of  1888 ;  a  fortiori,  is  he  not  competent  to  claim  the  ownership 
of  the  property  after  the  offer  is  made  and  t'.ie  property  returued 
to  the  State  as  unsold  property,  for  sale  by  the  auditor  under 
Sec.   3   of  the  Act  of  1888  and  the  same  disposed  of  by  the 
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auditor.  Ibidem;  MuUa  fieri  prohibentur^  quae,  si  facta  fuerint 
obtineni  firmitatem . 
In  cases  where  property  has  been  adjudicated  to  the  State  for  unpaid 
taxes  and  no  third  person  has  acquired  rights  therein,  and  the 
auditor  has  allowed  the  former  owner  to  redeem  upon  the  pay- 
ment of  all  taxes,  interest,  damages  and  costs,  after  the  time 
allowed  by  the  St-atute  for  redemption  has  expired,  the  auditor's 
right  to  allow  redemptions  in  such  cases  will  be  sustained. 
Black  on  Tax  Titles,  last  edition,  Sec.  354;  4  Pa.  13;  61  Pa.  419; 
116  Pa.  461. 


E,  Howard  McCaleb  and  J.  Zach,  Spearing  for  Defendant  and  Ap- 
pellee : 

An  action  to  invalidate  a  tax  sale  made  by  virtue  of  any  law  of  this 
State  is  barred  by  the  prescription  of  three  years.  Act  1874, 
No.  106,  See.  6;  Barrow  vs.  Wilson,  89  An.  404;  McDougall  vs. 
Monlezun,  Ibid,  1009;  Surget  vs.  Newman,  43  An.  878;  Smith 
vs.  City,  Ibid,  726;  Robinson  vs.  Williams,  46  An.  486. 

Informalities  in  tax  sales  are  cured  by  the  prescription  of  five  years. 
R.  G.  0.,  Art.  8648;  Kent  vs.  Brown  &  Learned,  88  An.  809; 
Munholland  vs.  Scott,  88  An.  1046;  Robert  vs.  Zansler,  34  An.- 
209;  Stille  vs.  Shull,  41  An.  816;  Robinson  vs.  Williams,  46  An. 
492. 

A  petition  to  annul  a  tax  sale  made  under  Act  82  of  1884,  which  fails 
to  allege  the  absence  of,  or  non-compliance  with  the  essential 
prerequisites  to  a  tax  sale  under  said  act,  discloses  no  cause  of 
action.  In  re  Orloff  Lake,  40  An.  142;  In  re  Douglas,  41  An. 
766;  Martin  vs.  Langenstein,  48  An.  789. 

The  former  owner  of  property  sold  under  Act  82  of  1884  for  unpaid 
taxes  can  not  set  up,  as  cause  for  annulling  the  sale,  that  the  tax 
purchaser  has  failed  to  pay  to  the  State  the  taxes  for  the  year 
1880  and  subsequent  years ;  as  to  such  former  owner  the  sale  is 
absolute.     Martinez  vs.  Tax  Collector,  42  An.  686. 

The  year  during  which  the  former  owner  of  property  could  have 
redeemed  property  sold  to  the  State  for  unpaid  taxes  of  1880  and 
subsequent  years  having  expired,  the  tax  collector  and  auditor 
had  no  authority  to  issue  a  redemption  certificate  and  the  former 
owner  took  and  acquired  no  new  rights  thereby. 
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The  redemption  of  property  sold  for  taxes  does  not  create  a  new 
title.  It  simply  places  the  title,  property  and  parties  in  the 
same  position  they  occupied  previons  to  the  tax  sale.  Bar- 
roughs  on  Taxation,  Sec.  125,  p.  367;  Blackwell  Tax  Titles,  p. 
424;  Oooley  on  Taxation,  p.  368,  No.  8;  Black  on  Tax  Titles, 
Sec,  197,  p.  262, 

A  party  who  pays  taxes  under  a  given  assessment  ratifies  the  same 
and  estops  himself  from  questioning  like  assessments  of  the  same 
property,  or  the  proceedings  under  the;n.  Carter  vs.  City,  33 
An.  817;  Reed  vs.  Creditors,  39  An.  125;  Insurance  Co.  vs.  Levi, 
42  An.  434;  Palmer  vs.  Board,  42  An.  1126. 

A  tax  debtor  can  not  take  advantage  of  his  own  delinquency  in  fail- 
ing to  pay  taxes,  and,  by  subsequently  paying  the  same,  or  pur- 
chasing the  property  at  tax  sale,  acquire  any  new  title  or  right 
in  or  to  the  property.  Austin  vs.  Citizens  Bank,  30  An.  689; 
Magner  vs.  Hibemialns.  Co.,  Ibid.  1368;  Montgomery  vs.  White - 
field,  41  An.  652. 

The  former  owner  of  property  which  has  been  adjudicated  and  sold 
to  the  State  has  no  interest  in,  or  right  to  complain  of  the  man- 
ner in  which  the  State  disposes  of  the  said  property,  nor  can 
such  former  owner  complain  of  the  alleged  failure  of  the  subse- 
quent tax  purchaser  to  comply  with  the  terms  of  his  bid. 
Beinach  vs.  Duplantier,  46  An.  151 ;  Breaux  vs.  Negrotto,  43  An. 
432;  Morrison  vs.  Larkin,  26  An.  699;  Snrget  vs.  Newman,  43 
An.  873. 

A  tax  purchaser  under  Act  82  of  1884  is  not  required  to  pay  the 
taxes  due  subsequent  to  1879  before  the  delivery  to  him  of  the 
deed  of  the  tax  collector,  but  only  to  assume  them  in- the  deed. 
Act  82  of  1884,  Sec.  5. 

In  no  event  is  the  vendee  liable  for  the  costs  and  charges  when  he 
does  not  expressly  assume  them  in  the  deed  of  sale  to  him. 
State  ex  rel.  Powers  vs.  Recorder,  45  An.  666. 

The  vendee  of  the  tax  purchaser  is  not  bound  by  the  assumption  of 
taxes  made  by  the  said  tax  purchaser  in  the  deed  to  him,  unless 
the  said  vendee  specifically  makes  the  same  assumption.  State 
ex  rel.  Powers  vs.  Recorder,  supra. 

A  fortiori  the  vendee  of  the  tax  purchaser's  vendee  can  not  be  made 
to  pay  or  suffer  the  penalty,  if  any  there  be,  for  the  alleged 
failure,   on  the   part  of  the  tax  purchaser,  to  pay  the  taxes 
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aesamed  by  him,  but  which  were  not  aBsnmed  by  the  subsequent 
vendees. 

A  purchaser  at  a  tax  sale,  who  has  made  constant  and  repeated 
efforts  to  pay  the  taxes  which  he  assumed,  but  who  is  unable  to 
pay  them  because  the  tax  collectors  demand  unlawful  and  illegal 
costs  and  charges  which  the  tax  purchaser  did  not  assume,  and 
is  not  liable  for,  can  not  be  held  to  have  refused  to  comply  with 
the  adjudication  to  him. 

The  tax  collector  has  no  right  to  require  a  purchaser  of  property 
under  Act  82  of  1884  to  obtain  a  redemption  certificate  for  the 
antecedent  adjudications  to  the  State.  A  purchaser  who  refuses 
to  procure  such  a  redemption  certificate  and  to  pay  for  same, 
can  not  be  held  to  have  refused  to  comply  with  the  adjudication 
to  him. 

The  decision  in  the  cases  in  re.  Lake,  40  An.  142,  and  in  re,  Douglas, 
41  An.  766,  are  in  strict  accordance  with  the  settled  jurispru- 
dence as  established  by  the  Supreme  Court  of  the  United  States 
and  by  every  Supreme  Court  which  has  had  occasion  to  pass 
upon  tax  sales  executed  under  provisions  of  acts  similar  in  their 
provisions  to  Act  82  of  1884. 

Act  82  of  1884  is  constitutional,  and  deeds  of  sale  under  said  act  are 
conclusive  evidence  that  such  property  was  assessed  and  sold  ac- 
cording to  law.  Sales  under  said  act  do  not  divest  an  owner  of 
his  property  **  without  due  process  of  law."  Callahan  vs. 
Hurley,  93  U.  S.  387  et  seq,;  DeTreville  vs.  Smalls,  98  U.  S.  617 
to  628;  Keeley  vs.  Sanders,  99  U.  S.  441  to  448;  Sherry  vs.  Mc- 
Kinley,  99  U.  S.  497;  Witherspoon  vs.  Duncan,  4  Wall,  217; 
Thompson  vs.  Lessee  of  Carroll,  22  How.  U.  S.  433;  Bulkley  vs. 
Callahan,  32  Iowa,  462  to  466;  Clark  vs.  Thompson,  37  Iowa,  539; 
Easton  vs.  Perry,  37  Iowa,  682  to  683;  Phelps  vs.  Meade,  41 
Iowa,  470  to  474 ;  Stewart  vs.  Schoenfelt,  13  Sergeant  &  Rawle, 
360  to  381;  Hubley  vs.  Keeper,  2  Penn.  (Penrose  &  Watts)  601, 
502;  Peters  vs.  Heasley,  10  Watts,  209;  Cowgill  vs.  Long,  15 
111.  203  to  205;  Gwynne  vs.  Neiswanger,  18  Ohio  R.  (O.  S.)  405; 
People  vs.  Holladay,  25  California,  305;  People  vs.  McCreery,  34 
California,  437;  Strauch  vs.  Schoemaker,  1  Watts  &  Sergeant, 
175;  Stiltz  vs.  City  of  Indianapolis,  81  Indiana,  682  to  588; 
O'Grady  vs.  Barnishel,  23  California,  287;  Geren  vs.  Gruber,  26 
An.  694. 
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Same  counsel  for  defendant  on  application  for  a  rehearing: 

A  porchaeer  onder  Act  82  of  1884  acqaires  a  rigfat,  title  and  interest 
in  and  to  the  property,  as  against  the  former  owner,  -though  he 
doee  not  pay  the  taxes  before  he  receiyes  the  deed  evidencing 
snch  sale.  Act  82  of  1884,  Sees.  2,  3,  4  and  5;  Ifartinez  vs.  Tax 
Collector,  42  An.  685. 

There  is  no  redemption  from  a  sale  made  onder  Act  82  of  1884;  Ihid.^ 
Sec.  4. 

A  sale  for  taxes  due  sabseqaent  to  1879  can  not  be  redeemed  after 
the  lapse  of  one  year  from  the  sale.  Const.,  Art.  210;  Ace  77  of 
1880,  Sec.  44;    Act  96  of  1882,  Sec.  52;  Act  85  of  1888,  Sec.  62. 

If  the  tax  collector  issues  a  redempted  certificate  after  that  time  the 
same  does  not  give  the  former  owner,  pretending  to  redeem, 
any  new  right  to  the  property.     Same  authorities. 

A  redemption  does  not  create  a  new  title  in  the  person  effecting  the 
redemption.  It  simply  relieves  the  property  of  the  tax  sale  en- 
cumbrance. Cooley  on  Taxation,  p.  398,  par.  8;  Black  on  Tax 
Titles,  Sec.  197,  p.  252;  Burroughs  on  Taxation,  Sec.  125,  p. 
857;  Blackwell  on  Tax  Titles,  p.  424. 

Redemption  from  a  subsequent  tax  sale  will  not  remove  the  lien  or 
former  sale  for  delinquent  taxes,  and  the  rights  of  the  purchaser 
at  the  former  sale  are  not  affected  by  the  redemption  from  the 
subsequent  one.  Black  on  Tax  Titles,  Sec.  197,  p.  252;  Gray  vs. 
Ooan,  40Iowa,  830;  pame  case,  30  Iowa,  586;  Cooper  vs.  Bush- 
ley,  72  Penn.  St.  252. 

A  purchaser  under  Act  82  of  1884  who  has  failed  to  payjthejtaxes 
assumed  by  him  can  not  be  divested  of  his  title  by  the  issuance 
of  a  redemption  certificate  to  the  former  owner  of  the  property, 
upon  his  paying  the  taxes  which  were  assumed.  Same  authori- 
ties. 

The  remedy  of  the  State  in  such  a  contingency,  to  enfore  the  collec- 
tion of  the  taxes  assumed  is  by  a  sale  under  Act  80  of  1888. 
Martinez  vs.  Tax  Collector,  42  An.  673. 

An  adjudication  completes  the  sale,  and  the  former  owner's  interest 
in  the  property  is  gone  and  divested  from  the  moment  of  the  ad- 
judication. Act  82  of  1884;  R.  C.  C,  Art.  2608;  C.  P.,  Art.  690,. 
695;  Winn  vs.  Elzel,  6  R.  100. 


FORTY-SEVENTH  ANNUAL  REPORTS,  1896.  921 

Bemick  vs.  Lang. 

When  the  law  points  out  a  remedy  which  is  fall,  ample  and  complete, 
the  attempt  to  divest  a  person  of  a  right,  interest  or  property 
by  any  other  mode,  which  is  contrary  to  and  prohibiced  by  law, 
is  *' without  dne  process  of  law,"  null  and  void. 

Where  a  law  is  clearly  expressed  in  words  of  common  nse,  they  mnst 
be  eonstmed  and  taken  in  their  natural,  plain  and  ordinary  sig- 
nification and  given  effect  as  such.  Hotard  vs.  Hotard,  12 
An.  146;  Johnson  vs.  Blood  worth,  Itndj  702;  First  Municipality, 
vs.  Millaudon,  Ibid,  769,  770. 


Farrar,  Jonas  <&  KrutUchnitt^  as  amid  ourissy  submit  on  brief  for  a 
rehearing : 

It  may  be  true  tbat  a  part  of  the  obligations  assumed  by  the  de- 
fendant by  his  act  of  purchase  have  not  been  fulfilled,  but  this 
does  not  prevent  the  fact  that  he  acquired  a  perfect  title. 

The  remedy  of  the  State  is,  either  to  collect  her  taxes  under  the  Act 
of  1888,  or,  else  under  general  principles  of  law,  to  rescind  the 
sale  for  non-payment  of  price. 

This  is  not  a  suit  either  by  the  State  or  the  plaintiff  to  recover  the 
balance  of  the  price,  or  to  rescind  the  sale ;  and  whatever  the 
rights  of  anyone  whomsoever  may  be  in  either  of  the  above 
respects,  it  is  clear  that  the  defendant's  deed  is  a  good,  valid, 
legal  and  subsisting  title,  and  certainly  one  ample  to  sustain  a 
petitory  action  against  a  mere  trespasser  without  any  title  what- 
soever. 

From  the  above,  and  from  the  able  brief  for  a  rehearing  filed  by  the^ 
counsel  retained  in  this  case,  we  submit  that  the  following  propo- 
sitions are  fully  established : 

1.  On  the  6th  day  of  August,  1886,  the  State  had  a  perfect  title,  free 

from  any  right  of  redemption  whatsoever,  to  the  property 
described  in  plaintiff's  petition,  and  Remick,  had  no  more  right 
to  the  property  than  any  other  Ptranger.  He  and  Lake  were  in 
exactly  the  same  situation. 

2.  On  that  day  the  State  sold  the  property  to  Lake,  who  acquired  a 

full  and  perfect  title  to  it  in  fee  simple  for  a  fixed  price,  payable 
in  cash,  upon  payment  of  which  cash  he  was  entitled  to  a  deed, 
and  to  delivery  of  the  property,  subject,  however,  to  and  with 
the  promise,  on  his  part,  to  pay  all  taxes  for  the  year  1880« 
and  subsequent  years. 
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3.  Upon  the  failure  of  Lake,  or  those  holdinj?  nnder  him,  to  pay  the 

portion  of   the  price  payable  in  futuroy  the  State   had  ample 
remedies,  to-wit: 

(a)  To  collect  her  taxes,  as  she  was  doing  in  the  Martinez  case 
when  she  was  enjoined,  and  as  this  court  said  she  had  the  right 
to  do ;  or 

(b)  To  rescind  the  sale  for  non-payment  of  price. 

4.  Neither  of  these  rights  has  in  any  manner  whatever  passed  to 

Remick,  nor  is  Remick  trying  to  assert  either  of  these  rights. 

5.  Remick  is  a  stranger  to  the  title,  and  is  a  trespasser. 


H.  H,  Lea,  as  amicus  curia^  submitted  a  brief  on  the  same  side. 


Argued  and  submitted,  January  31,  1895. 
Opinion  handed  down,  February  11,  1895. 
Opinion  refusing  rehearing,  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  alleges  ownership  of  lots  and  squares 
of  g^und  in  the  sixth  district,  and  seeks  to  enjoin  the  defendant 
from  asserting  title  based  on  the  tax  deed  he  holds,  and  to  have  the 
deed  annulled.  The  defendant  pleaded  by  exception  (1),  the  pre- 
scription of  one,  three  and  five  years,  and  (2)  no  cause  of  action. 
The  exceptions  were  referred  by  the  court  to  the  merits.  In  his 
answer  the  defendant  maintains  the  validity  of  the  tax  deed  made 
under  Act  No.  82  of  1884 ;  avers  there  has  been  no  refusal  to  comply 
with  the  terms  of  that  act;  and,  referring  to  an  allegation  in  the 
petition,  that  plaintiff  has  paid  the  taxes  on  the  property,  and  re* 
ceived  redemption  certificates  from  the  State,  denies  that  the  prop- 
erty could  be  redeemed  by  the  owner  after  the  sale  by  the  State, 
under  the  act  of  1884,  to  the  author  of  defendant's  title,  and  further 
pleads  that  plaintiff  being  the  owner  before  the  tax  sale,  is  estopped 
from  claiming  the  property  from  defendant  holding  nnder  that  tax 
sale.  From  the  judgment  of  the  lower  court  s^ainst  plaintiff  this 
appeal  is  taken. 

The  plaintiff  acquired  the  property  by  authentic  act  in  1867.  It  is 
conceded  the  property  was  adjudicated  to  the  State  for  t>axeB  prior 
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to  1880,  and  thereafter  in  1885  sold,  ander  Act  No.  82  of  1884,  to 
Lake,  by  him  sold  to  Perkins,  and  by  Perkins  to  defendant  in  1898. 
The  adjadication  to  Lake  was  on  the  condition  he  shonld  assume  and 
take  the  property  subject  to  the  taxes  of  1880  and  subsequent  years. 
These  taxes  were  never  paid  by  Lake,  or  the  vendees  under  him.  In 
1898  the  plaintiff,  as  owner,  paid  the  taxes  from  1880  to  1893,  and 
the  State  issued  to  him  certificates  of  redemption. 

The  plaintiff  urges  his  suit  is  for  slander  of  title.  He  avers  own- 
ership ;  that  defendant  claims  the  property  under  a  tax  title  charged 
to  be  void,  because  of  non-compliance  with  its  condition;  that  the 
asserted  tax  title  is  a  cloud,  and  the  relief  sought  is  an  injunction  to 
restrain  defendant  from  claiming  ownership  under  the  tax  title,  and 
that  it  be  annulled.  In  the  jacitation  suit  the  plaintiff  avers  owner- 
ship ;  charges  the  slander,  prays  damages,  and  that  the  defendant 
exhibit  his  pretended  title  or  be  enjoined  from  asserting  it.  While 
the  petition  in  this  case  does  not  technically  charge  the  slander,  we 
think,  taking  all  the  allegations  together  with  the  prayer,  the  suit  is 
substantially  for  slander  of  title,  and  besides  an  attack  on  the  tax 
title.  The  prayer  for  the  injunction,  and  no  prayer  for  a  decree  of 
ownership,  the  conclusion  of  the  petition  in  the  petitory  action,  in 
our  view,  more  especially  gives  it  the  character  of  the  jacitation  suit. 
The  action  is  derived  from  the  Spanish  law.  It  does  not  try  the  is- 
sue of  title,  unless  the  defendant,  in  his  answer,  chooses  to  tender 
that  issue.  In  this  case  the  defendant  averred  title,  and  pleaded 
prescription  in  support  of  it.  Making  this  issue,  the  defendant  be- 
comes practically  the  plaintiff  in  the  petitory  action.  Livingston  vs. 
Heerman,  9  Martin,  715;  Packwood  vs.  Dorsey,  4  An.  90;  Dalton 
vs.  Wickliffe,  85  An.  355.  While  this  is  our  view  of  the  character  of 
this  action  the  rights  of  the  parties  would  not  be  sensibly  altered  if 
the  suit  is  viewed  differently. 

The  plaintiff  claiming  the  property  under  the  conveyance  of  1867, 
is  met  by  the  assertion  of  the  tax  title.  Whatever  the  effect  to  be 
attributed  to  the  tax  title,  when  it  is  opposed  to  the  plaintiff  claim- 
ing ownership,  he  is  entitled  to  controvert  its  effect  by  any  means  of 
defence  in  his  power.  McMaster  vs.  Stewart,  11  An.  546;  Daqnin 
vs.  Coiron,  3  La.  392;  2  Hennen's  Digest,  1155.  The  plaintiff  in  this 
case  maintains  the  tax  title  has  no  effect,  and  relies  on  the  decision 
of  this  court.     Martinez  vs.  Tax  Collectors,  42  An.  677. 

Under  the  Act  No.  82  of  1884,  the  purchaser  of  property  adjudi- 
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cated  already  to  the  State  for  taxes,  is  required,  besides  the  price 
paid,  to  assame  and  promise  to  pay  the  taxes  levied  snbseqaent  to 
December  81,  1879.  The  price  paid  goes  to  satisfy  the  taxes  prior 
to  that  date.  The  manifest  porpose  of  the  act  was  to  enable  the 
State,  by  selling  property  it  held  for  unpaid  taxes,  to  realize  these 
taxes.  It  is  not  enough  for  thie  purchaser  to  pay  the  price  bid,  gen- 
erally, and  as  in  this  case  a  mere  pittance,  and  for  which  the  State, 
city  and  parish  were  to  release  all  taxes  prior  to  1879,  but  he  is  to 
pay  besides  the  taxes  accrued  after  1879.  True,  the  language  of  the 
act  is:  He  shall  assume  and  promise  to  pay,  but  this  can  not  be 
deemed  to  mean  that  the  State  is  to  have  some  kind  of  remedy,  or 
mere  claim  or  lien  for  the  taxes.  Under  the  Constitution,  the  gen- 
eral rule  is,  the  State  can  bring  no  suit  for  taxes,  and  it  is  not  easy 
to  appreciate  how  the  State  could  ever  realize  the  taxes  subsequent 
to  1879  on  property  adjudicated  under  the  act  of  1884,  if  it  be  ac- 
cepted that  the  mere  assumption  by  the  purchaser  was  sufficient. 
If  this  mere  assumption  be  accepted  as  the  meaning  of  this  act  of 
1884,  the  act  perishes  under  the  construction,  so  far  as  respects  the 
manifest  objects  of  the  legislation — ^that  is,  to  realize  taxes  due* 
Under  the  construction  contended  for,  the  act  doubtless  is  a  boon  to 
tax-sale  purchasers,  but  there  its  benefit  ceases.  This  is  well  illus- 
trated in  this  case.  The  adjudication  for  these  taxes  subsequent  ta 
1879  was  made  in  1885.  Five  years'  taxes  were  then  due,  and  should 
have  been  paid  by  this  purchaser.  Taxes  for  eight  years  more  were 
due  in  1893.  Not  one  dollar  had  been  paid .  The  pretension  now  of  thia 
defendant  holding  under  the  tax  purchaser,  is  that  the  State  in 
1898  was  precluded  from  receiving  its  taxes  from  the  owner,  who 
then  came  forward  and  paid  the  arrearages.  With  nothing  paid  by 
the  tax  purchaser,  or  those  who  acquired  from  him  with  full  notice 
of  the  character  of  his  title,  it  is  now  insisted  that  the  other  method 
of  getting  its  taxes,  t.  6.,  from  the  owner,  was  denied  to  the  State. 
It  was  in  view  of  the  object  of  this  act  of  1884,  to  enable  the  State 
to  realize  its  unpaid  taxes,  and  in  full  view  of  the  result  so  well  illus- 
trated in  this  case,  of  a  construction  which  in  effect  gives  up  the 
taxes  of  the  State,  that  led  to  the  interpretation  of  the  act  of  1884 
announced  in  our  previous  opinion.  To  that  conclusion  we  adhere. 
It  means  that  when  the  State  sells  property  under  the  act  of  1884,  it 
is  to  get  the  taxes  to  realize  which  the  act  was  passed,  and  unless 
that  payment  is  made,  no  title  passes.     This  interpretation  gives  to 
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the  act  potency  to  realize  for  the  State  cash  for  its  unpaid  taxes,  in- 
stead of  mere  assumptions  of  tax  sale  purchasers.  This  interpreta- 
tion also  denies  that  the  purchaser  at  the  tax  sale  can  defeat  the 
payment  of  the  taxes  required  to  be  paid  under  the  act  of  1884,  by 
the  simple  expedient  of  tranaferring  the  property.  The  act  is  notice 
to  all  of  the  requisite  to  pass  title  under  it.  In  our  opinion  the  tax 
title  is  of  no  validity. 

We  have  not  overlooked  the  defendant's  contention,  that  he  en- 
deavored to  settle  the  taxes  he  was  to  pay.  There  is  some  variance 
in  the  testimony  on  this  point.  The  tax  collector  testifies  the  pur- 
chaser at  the  sale  was  endeavoring  to  procure  a  new  title  by  pur- 
chase, and  not  the  completion  of  the  tax  title  relied  on  in  this  case. 
It  is  urged  on  us,  too,  that  the  settlement  was  prevented  because 
the  tax  collector  insisted  the  purchaser  should,  besides  the  taxes, 
pay  costs  and  charges  not  demandable.  We  see  no  reason 
why  the  taxes  should  not  have  been  tendered,  nor  if  re- 
fused, why  in  the  eight  years  since  the  adjudication  in  1886,  un  ier 
the  act  of  1884,  the  tax  collector  was  not  sued  to  compel  him  to  ac- 
cept the  taxes.  In  that  suit  the  liability  of  the  tax  purchaser  for  the 
disputed  costs  and  charges  would  have  been  determined,  and  the  re- 
sult attained  would  have  been  the  completion  of  the  tax  title  or  the 
cancelling  of  the  adjudication.  As  it  is,  eight  years  have  elapsed 
since  the  adjudication  under  the  act  of  1884,  with  no  payment  re- 
quired by  that  act.  If  the  pretension  of  title  under  that  act  is  sus- 
tained, in  effect  the  purchaser  will  get  the  property  and  the  State 
will  have  nothing  to  represent  the  taxes  it  should  long  since  have  re- 
ceived for  that  property,  except  an  assumption  on  which  not  a  dollar 
has  been  paid  for  years,  the  value  of  the  assumption  being  well 
illustrated  by  that  fact. 

The  exception  of  no  cause  of  action  is  on  the  theory  that  the 
owner  whose  title  has  been  divested  by  a  tax  sale  can  not  redeem 
after  the  delay  given  him  by  law.  The  theory  is  correct,  but  its  ap- 
plication in  this  case  fails.  Oar  decisioa  is,  the  tax  sale  passed  no 
title  to  the  author  of  defendant's  title  or  to  him.  The  pi  liatiff  is 
without  interest  to  question  the  redemptions. 

The  counsel  for  defendants  has  filed  an  elaborate  brief  to  sudtain 
tax  titles.  The  brief  discusses  the  subject  in  the  general  aspect, 
and  particularly  the  etfect  of  such  titles  as  proof  of  the  legal  requis- 
ites to  pass  title.      The  prescriptions  supporting  tax  titles  are  pre- 
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seated  to  ub,  and  the  statutes  aad  authorities  on  the  subject  exam- 
ined at  length.  We  do  not  think  this  case  calls  for  an  expression  from 
us  on  the  topics  to  which  the  briefs  are  devoted.  In  our  view  the 
inquiry  is  limited  by  the  interpretation  we  place  on  the  act  of  1884, 
under  which  no  title  passed.  That  view  disposes  of  the  case, 
and  precludes  further  comment  on  the  points  in  defendant's  brief. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the 
lower  court  be  avoided  and  reversed,  and  it  is  now  ordered,  adjudged 
and  decreed  that  the  plaintiff  be,  and  he  is  hereby  decreed  to  be  the 
owner  of  the  property  sued  for,  but  this  decree  is  not  to  take  effect 
until  the  plaintiff  reimburse  to  defendant  the  price  paid  by  Lake  at 
the  tax  sale,  with  the  ten  per  cent,  interest  from  dace  of  payment, 
and  it  is  further  ordered  that  defendant  pay  costs. 

CoNcuRBiNO  Opinion. 

Watkins,  J.  I  place  my  concurrence  in  the  decree  in  this  case 
on  the  ground  that  the  purchaser,  under  Act  82  of  1884,  failed  to  pay 
the  taxes  that  were  assessed  on  the  property  since  1880,  and  anterior 
to  the  adjudication  to  him  in  the  forced  collection  of  taxes  antecedent 
to  1880,  and  which  taxes  he  had  assumed  as  a  part  of  the  purchase 
price. 

This  is  the  exact  import  of  our  opinion  in  State  ex  rel.  Martinez 
vs.  Tax  Collector,  42  An.  677. 

It  was  af9rmed  in  State  ex  rel.  Powers  vs.  Recorder,  45  An.  56. 

The  case  stands  thus : 

Plaintiff,  as  original  owner,  defaulted  in  the  payment  of  taxes  of 
the  years  1874, 1875,  1876,  1877  and  1878. 

In  1884  and  1885  the  property  was  adjudicated  to  the  State  under 
Act  77  of  1880  and  Act  96  of  1882  (Revenue  Laws) ,  for  unpaid  taxea 
of  1880,  1881,  1882  and  1888. 

Subsequently,  in  1889,  it  was  adjudicated  to  Orloff  Lake  for  the 
taxes  prior  to  1880,  under  Act  82  of  1884,  the  purchaser  assuming,  as 
part  of  the  purchase  price,  '*  all  taxes,  with  interest  and  cost,  subse- 
quent to  1880." 

Neither  Lake,  adjudicatee,  nor  Lang,  his  vendee,  ever  paid  these 
taxes. 

In  1893  the  plaintiff,  exercising  the  grace  of  our  statutes  of  188S 
and  1890,  paid  the  taxes  since  1880,  and  procured  from  the  auditor 
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of  pablic  accoonts  a  certificate  of  redemption  and  subrogation  to  all 
rights  of  the  State,  growing  out  of  the  adjudication  to  the  State. 

Thereupon  the  plaintiff  instituted  this  action  to  have  the  tax  »ale 
to  Lake,  and  his  subsequent  transfer  to  Lang,  cancelled  and  erased 
as  being  a  cloud  upon  his  title,  defendant  insisting  that  title  is  good, 
perfect  and  complete. 

He  also  insists  that  plaintiff's  redemption  enures  to  his  benefit,  be- 
cause he  was  in  duty  and  law  bound  to  discharge  and  keep  down  the 
taxes,  and  cannot  be  allowed  to  thus  come  in  competition  with  him  . 

The  difficulty  of  the  defendant's  situation,  in  my  opinion,  is  that 
he  was  a  mere  stranger  to  the  plaintiff  at  the  time  he  bought.  Be- 
tween them  there  were  neither  relations  of  trust  or  confidence,  as 
those  between  debtor  and  creditor,  mortgagor  and  mortgagee. 
Hence  plaintiff  was  under  no  obligation  to  keep  down  the  taxes  for 
the  benefit  of  the  tax  purchaser  and  his  vendee ;  particularly  in  view 
of  the  fact  that  the  purchaser  had  assumed  those  very  taxes  as  a  part 
of  the  price  he  was  to  pay. 

For  these  reasons  I  concur. 

Mr.  Justice  Bbbaux  dissents. 

Application  fob  Rehearing. 

The  court  has  had  under  careful  consideration  the  application  for 
the  rehearing  in  this  case.  There  is  but  one  issue,  at  least  in  this 
sense,  i.  e.,  that  determined  against  the  purchaser  on  the  character 
of  his  title  acquired  at  the  tax  sale,  renders  wholly  unnecessary  any 
notice  of  other  issues.  The  court  is  not  to  be,  therefore,  understood 
as  dealing  with  the  provisions  of  law,  so  largely  discussed,  of  the 
right  of  the  owner  to  redeem.  The  controlling  question  is,  the  char- 
acter of  the  title  passed  to  the  purchaser  at  the  tax  sale  under  the 
Act  No.  82  of  1884.  If  the  tax  purchaser  obtained  no  title  under  that 
act  he  is  without  interest  to  contest  the  relinquishment  of  the  right 
of  the  State  by  permitting  the  owner  to  redeem.  The  construction 
of  this  act  of  1884,  as  to  the  title  of  the  tax-sale  purchaser,  received 
the  fullest  consideration  in  the  Martinez  case,  not  presenting,  it  is 
true,  the  phase  of  controversy  in  this  case.  The  decision  in  this 
ease  was  not  reached  without  the  fullest  consideration  of  the  bearing 
of  that  decision,  with  all  the  qualifications  suggested  by  the  v  ried 
form  of  this  litigation,  and  not  without  the  appreciation  of  the  ar^u- 
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ment  advanced  in  the  original  brief,  and  those  filed  on  the  rehearing. 
It  was  the  conclnsion  of  the  court  that  the  reasoning  of  the  court  in 
the  Martinez  case  controlled  the  decision  here.  We  adhere  to  the 
decision  in  this  case,  and  refuse  the  rehearing. 


No.  11,746. 

R.  Dannbbl  vs.  John  Klein;  R.  Danneel  vs.  P.  W.  Shotwbll; 
R.  Danneel  vs.  John  Klein  et  al.  (Oonsolidated)  . 

The  adjudlcatee  at  a  judicial  sale  made  Id  esecution  of  three  orders  of  seizure  and 
sale  directed  to  the  sheriff  can  not  refuse  to  comply  with  his  bid  when  a  valid 
and  legal  title  is  conveyed  through  the  execution  of  one  of  the  writs,  because 
the  sheriff  in  the  executiou  of  the  other  two  writs  may  have  departed  from  their 
terms. 

A  sheriff  holdiug  two  separate  writs  of  seizure  and  sale,  directing  him,  in  the  first, 
to  seize  and  sell  the  undivided  half  interest  of  one  of  the  joint  owners  of  a 
piece  of  property,  and  in  the  second,  to  seize  and  sell  "  all  the  right,  title  and 
interest "  of  the  other  joint  owner  (who  held  also  an  undivided  half  interest)  is 
without  authority  to  advertise  and  sell  the  property  as  an  entirety,  ignoring 
thn  terms  of  the  writs  he  was  enforcing  and  disregarding  the  different  owner- 
nblps  of  the  undivided  halves.  The  writ  in  the  sheriff's  hands  is  the  warrant 
for  his  action.  He  can  not  seize  and  sell  under  different  writs  the  property  of 
different  individuals  between  whom  there  Is  no  privity. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EllUy  J. 


The  plaintiff  held  three  mortgage  notes.  The  first  was  the  joint 
and  several  note  of  John  Klein  and  George  H.  Shotwell  as  joint  pur- 
chasers of  twenty -four  lots  of  ground  in  square  No.  26,  hy  special 
mortgage  and  vendor's  privilege  on  the  property  in  its  entirety. 

2.  A  note  of  John  Klein,  secured  by  mortgage  on  his  undivided  half 
of  the  twenty -fonr  lots  above  mentioned  and  his  undivided  half 
of  certain  lots  in  square  No.  30,  owned  in  equal  joint  ownership  be- 
tween Shotwell  and  himself. 

3.  A  note  of  the  widow  and  heirs  of  George  H.  Shotwell,  secured 
by  mortgage  upon  *'  all  their  right,  title  and  interest  "  in  the  twenty- 
four  lots  above-mentioned,  and  '^  all  their  rights  title  and  interest " 
in  the  lots  in  sqaare  No.  80,  in  which  John  Klein  owned  an  undivided 
half. 

He  instituted  these  proceedings,  via  executive  upon  each  one  of 
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these  notes,  and  obtained  three  separate  orders  of  seizure  and  sale, 
directing  in  each  case  that  the  property  covered  by  the  mortgage  in 
that  particular  case  should  be  seized  and  sold  to  pay  plaintiif's  claim 
there. 

The  sheriff,  under  the  first  two  writs,  followed,  in  making  his 
seizures,  the  directions  thereof,  but  under  the  third  he  seized  in  their 
entirety  the  properties  in  both  squares. 

In  his  advertisements  he  mentioned  that  his  seizures  had  been 
made  under  the  three  writs,  and  that  he  would  sell  under  them : 

1.  The  twenty- four  lots  in  square  No.  26  in  their  entirely. 

2.  The  lots  in  square  No.  30,  as  a  single  bo:3y  of  land,  and  as  a 
whole  two  separate  adjudications  were  made,  though  the  same  per- 
son was  the  adjudicatee  at  both.  The  purchaser  refusing  to  comply 
with  his  bid,  he  was  ruled  to  show  cause  why  he  should  not  be  com- 
pelled to  do  so. 

He  showed  for  cause  that,  in  making  the  seizures  and  sales,  the 
sheriff  had  departed  from  his  orders  in  the  writs,  and  because  the 
powers  of  attorney  given  to  Klein  to  accept  service  in  behalf  of 
same,  the  Shotwell  heirs,  in  the  matter  of  these  proceedings  was  not 
by  *'  authentic  act." 

The  rule  was  made  absolute  and  the  purchaser  was  ordered  to  ac- 
cept title.     He  appealed. 


John  F,  C.  Waldo  and  H.  M.  Danneel  for  Plaintiff,  Appellee. 


Carroll  &  Carroll  for  Defendant,  Appellant. 


Argued  and  submitted,  April  24,  1895. 
Opinion  handed  down.  May  6,  1895. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  O.  J.  The  writs  which  issued  in  the  three  cases  were 
not  writs  of  fieri  facias,  vesting  in  the  sheriff  to  whom  they  were 
directed  a  certain  discretion  as  to  the  object  which  he  was  to  seize, 
advertise  and  sell,  but  writs  of  seizure  and  sale,  in  which  the  precise 
object  to  be  seized  and  sold  was  designated  by  the  court,  and  from 
the  terms  of  which  writs  the  sheriff  was  in  no  wise  permitted  to  de- 
part. 
59 
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Had  the  title  tendered  to  the  defendant  to  the  first  property  adja- 
dicated  rested  upon  the  proceedings  taken  in  the  first  suit  No.  43003,  it 
is  very  clear  that  it  would  not  have  been  such  a  title  as  the  defendant 
was  entitled  to  receive,  for  the  writ  which  issued  to  the  sheriff  in 
that  case  ordered  him  to  seize  and  sell,  not  the  property  in  its 
entirety,  bat  the  undivided  half  interest  of  John  Klein  therein ;  it 
was,  therefore,  the  duty  of  the  sheriff  to  have  seized,  advertised  and 
sold  that  interest,  and  nothing  more.  It  is  out  of  his  power,  under 
that  writ,  to  seize,  advertise  and  sell  the  entire  property.  Had  he 
done  so  he  would  have  deviated  from  the  terms  of  the  writ,  which 
constituted  for  him  his  sole  and  only  guide.  46  An.  838.  In  Lan- 
dreauz  vs.  Foley,  13  An.  114,  where  the  sheriff,  who  had  been  ordered 
to  seize  and  sell  the  undivided  half  of  a  tract  of  land,  seized  and 
sold  a  specific  portion  of  the  land  equal  to  the  half  of  the  tract,  the 
court  held  the  adjudication  to  be  a  radical  nullity,  declaring  that  the 
sheriff  had  not  sold  that  which  he  wa^  commanded  to  sell;  that  the 
question  was  not  a  question  of  compliance  with  legal  formalities  for 
divesting  title  by  forced  sale,  but  of  a  sale  of  one  thing  under  color 
of  an  order  to  sell  another  thing  totally  different. 

The  title  tendered  would  have  been  radically  defective  had  it 
rested  upon  the  proceedings  taken  under  the  writ  which  issued  in  the 
second  suit  No.  43,004,  for  by  that  writ  the  sheriff  was  ordered  to  seize 
and  sell,  not  the  whole  property  in  square  No.  26,  but  the  '*  right, 
title  and  interest ''  of  the  defendant  in  that  property.  It  was  the 
sheriff's  duty  to  have  made  the  seizure  accordingly,  and  to  have  fol- 
lowed it  in  his  advertisement  and  in  his  sale.  He  was  without 
authority  to  seize,  advertise  and  sell  the  whole  property. 

But  we  think  the  title  tendered  was  not  dependent  for  its  validity 
upon  the  proceedings  either  in  suit  No.  43,003  or  suit  No.  43,004. 
The  proceedings  taken  in  those  eases  could,  so  far  as  the  question  of 
title  was  concerned,  be  ignored  if  under  those  taken  in  the  third  suit 
No.  43,C  05  the  title  legally  shifted  to  the  purchaser.  In  our  opinion  the 
adjudication  made  to  the  defendant  in  the  last  mentioned  suit  con- 
veyed to  him  a  legal  title.  The  sheriff  seized,  advertised  and  sold 
precisely  what  he  was  ordered  by  the  writ  and  by  the  law  to  seize, 
advertise  and  sell.  The  validity  of  this  adjudication  was  in  no  man- 
ner affected  by  an  improper  or  imperfect  seizure,  advertisement  or 
attempted  sale  made  under  the  other  two  writs.  The  entire  interest 
of  both  Klein  and  of  Qeorge  H.  Shotwell  passed  by  the  sale.     The 
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writs  in  the  sheriff's  hands  in  the  other  cases  could  only  bear  npon 
the  question  of  the  payment  and  application  of  a  portion  of  the 
price.  Had  these  writs  not  been  in  existence  and  in  the  hands  of 
the  sheriff  at  the  time,  the  latter  would  have  been  charged  with  the 
duty  of  only  collecting  so  much  of  the  prices  as  would  go  to  the  seiz- 
ing creditor.  The  balance  of  the  price  would  have  been  retained  by 
the  purchaser,  subject  to  hypothecary  actions  on  the  part  of  subse- 
quent mortgage  creditors,  for,  under  such  circumstances,  the  sheriff 
would  not  have  been  authorized  to  exact  payment  of  the  surplus. 
(See  Braimer  et  als.  vs.  Hardy,  Sheriff  et  als.,  18  An.  542.)  As 
it  was,  the  sheriff  with  these  writs  in  his  hands,  might  be  authorized 
to  demand  payment  of  the  sarplus  of  price  to  the  extent  it  was 
demandable,  under  the  writs  in  cases  43,003  and  48,004,  out  of  the 
proceeds  of  the  sale  of  this  property,  though  the  seizures  under  those 
writs  were  imperfect,  improper  and  totally  ineffectual  to  convey  the 
title  to  the  property  itself. 

We  do  not  understand  the  defendant  to  raise  any  objection  to  the 
payment  to  the  sheriff  of  the  balance  of  the  price  of  the  first  piece 
of  property  if  the  title  itself  should  be  held  legal. 

We  do  not  think  the  objection  raised  to  that  title,  on  the  ground 
that  the  power  of  attorney  granted  by  some  of  the  Shotwell  heirs  to 
John  Klein  to  accept  service  for  them  in  the  case  was  not  in  authen- 
tic form,  tenable.  The  requirements  of  the  law  as  to  the  character 
of  the  evidence  necessary  to  be  produced  in  matters  of  executory 
process  refer  to  the  evidence  which  has  to  be  submitted  to  the  court 
as  the  basis  upon  which  he  is  to  act  in  granting  an  order  of  seizure 
and  sale. 

If,  in  point  of  fact,  the  power  of  attorney  was  that  of  the  parties, 
the  sheriff's  acts  based  upon  it  would  be  legal.  It  is  not  suggested 
even  that  the  power  is  not  a  genuine  instrument.  It  might  have 
been  placed  in  a  more  satisfaotory  form,  but  we  are  now  dealing  ex- 
clusively with  the  legality  of  the  proceedings.  We  think  the  pur- 
chaser should  accept  the  title  to  the  property  first  adjudicated  to 
him  and  pay  the  price  to  the  sheriff. 

Matters  in  respect  to  the  second  property  stand  upon  an  entirely 
different  basis. 

The  sheriff,  instead  of  seizing,  advertising  and  selling  the  undivided 
half  interest  of  John  Klein  in  the  lots  in  square  No.  80,  and  of  seizing, 
advertising  and  selling  separately  <*all  the  right,  title  and  interest" 
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of  the  widow  and  heirs  of  Shotwell  in  that  property,  seized  the  andi- 
vided  half  of  John  Klein  under  the  writ  in  suit  No.  43,003,  bat  seized 
the  whole  of  that  property  under  the  writ  in  suit  No.  43,004  against 
Shotwell,  et  al.,  and  then  advertised  under  the  two  writs  that  the 
property  was  to  be  sold  as  a  single  body  of  land,  and  did  so  sell  it. 

It  is  very  clear  that  neither  the  seizure  in  the  Shotwell  case  nor 
the  advertisement  nor  the  sale  under  the  writs  in  suits  Nos.  43,003 
and  43,004  conformed  to  the  writs.  It  is  said  that  in  point  of  fact 
Klein  owned  an  undivided  interest  in  the  lots  in  Square  No.  30  and 
the  Shotwells  owned  the  other  undivided  half,  and  that  the  plaintiff's 
two  mortgages  covered  together  the  whole  property,  and  therefore 
there  was  no  injury  done,  as  the  plaintiff  would  take  out  of  the  sale 
nothing  more  or  less  than  he  was  entitled  to,  but  it  is  not  a  ques- 
tion here  of  injury,  but  of  following  out  of  certain  fixed,  well-de- 
fined legal  principles.  It  may  be  true  that  in  this  particular  case 
matters  could  and  would  so  shape  themselves  a  s  that  no  harm 
would  result  from  maintaining^  this  special  adjudication,  but  defend- 
ant has  invoked  the  law  applicable  to  the  case,  and  we  can  not  de- 
cline to  enforce  it.  The  trouble  is  that  the  sheriff  has  misunder- 
stood the  effect  of  his  action  and  exercised  a  discretion  utterly  de- 
nied him.  It  is  true  that  the  two  writs  were  held  by  the  same  plain- 
tiff, and  that  they  referred  to  undivided  halves  of  the  same  property, 
but  the  rights  of  parties  were  as  separate  and  distinct  for  the  pur- 
pose of  the  execution  of  the  writs  as  if  the  claims  were  held  by  dif- 
ferent parties  and  the  properties  affected  by  the  mortgages  were  en- 
tirely separate  properties.  It  was  out  of  the  power  of  the  sheriff  in 
his  advertisement,  and  through  his  adjudication,  to  consolidate  or  fuse 
together  into  a  single  whole  the  rights  and  obligations  under  the  two 
distinct  contracts.  Such  a  course  would  give  rise  to  interminable 
difficulties,  and  to  questions  not  easy  ot  solution.  It  would  be- 
sides, in  many  instances,  work  positive  hardship  and  wrong. 

In  Mayor  vs.  Armant,  14  An.  181,  we  held  that  the  cumulation  of 
a  demand  for  the  partition  of  succession  property  with  a  demand 
for  the  partition  of  property  held  in  common,  where  there  is  no 
privilege  of  estate  between  all  the  parties,  plaintiffs  and  defendants, 
is  not  authorized  by  the  rules  of  pleadings,  and  we  assigned  reasons 
for  the  existence  of  such  a  rule. 

In  Savage  vs.  Williams,  15  An.  252,  we  applied  the  same  doctrine, 
and  held  that  an  administrator  of  a  succession  could  not  encumber  a 
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sale  by  requiring  the  purchaser  to  buy  other  property  than  that  of 
the  intestate,  and  in  Howcott  vs.  Board  of  Levee  District,  46  An. 
822,  that  the  property  of  one  person  could  not  be  sold  confusedly 
with  those  of  others  where  there  is  no  privity  of  estate  between  the 
parties. 

This  was  merely  a  repetition  of  the  doctrine  announced  in  Mc Will- 
iams vs.  Michel,  48  An.  988,  and  in  Person  vs.  O'Neil,  82  An.  282. 

In  accepting  a  mortgage  the  creditor  deals  exclusively  with  the 
mortgagor.  He  has  in  view  hU  property,  his  financial  ability  and 
his  creditors.  In  the  enforcement  of  his  mortgage  he  can  not, 
through  any  act  of  the  sheriff,  be  brought  into  entanglement  with 
the  creditors  of  another  person,  or  into  possible  complicated  respon- 
sibilities resulting  from  bringing  his  debtor's  property  into  relations 
with  that  of  another  person  which  has  no  legal  connection  with  it. 
The  title  to  one  of  the  undivided  halves  might  be  perfectly  good  and 
the  other  bad. 

Each  seizing  creditor  is  entitled  to  have  his  responsibility  as  such 
limited  to  the  title  conveyed  in  execution  of  his  own  mortgage,  and 
he  can  not  be  made  to  have  it  broadened  through  the  sheriff's  sell- 
ing and  adjudicating  at  one  and  the  same  time,  as  a  single  object, 
the  property  seized  for  him  with  other  property  in  respect  to  which 
the  seizing  creditor  is  legally  a  stranger.  Again,  if  under  writs  of 
seizure  and  sale,  issuing  from  two  divisions  of  the  District  Court, 
directing  the  seizure  and  sale  of  distinct,  undivided  halves  of  the 
same  property  belonging  to  different  owners,  the  sheriff  should  sell 
the  property  as  a  whole,  it  should  turn  out  that  each  half  should  be 
affected  by  mortgages  or  privileges  of  its  own  under  the  different 
ownerships — the  course  pursued  would  give  rise  to  contentions  be- 
tween the  creditors  and  the  parties  exceedingly  difficult  of  adjust- 
ment and  apportionment — contentions  not  legitimately  arising  from 
the  legal  situation  of  affairs,  but  purely  through  the  action  of  the  ex  - 
ecutive  officer  of  the  court. 

It  may  be  said  that  parties,  by  standing  by  and  seeing  the  sheriff's 
acts  brought  to  completion  without  protest  or  objection,  would  show 
a  willingness  to  accept  the  responsibilities  and  legal  results  of  the 
situation,  and  that  the  court  is  setting  up  as  it  were  in  this  case  for 
the  seizing  creditor  claims  which  not  only  he  does  not  advance,  but 
which  are  in  direct  opposition  to  those  which  he  urges.  We  are  not, 
in  what  we  have  said,  been  referring  to  the  present  plaintiff.     We 
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have  Bimply  assigned  reasons  why  the  course  pursued  in  this  case 
should  not  be  sanctioned.  In  Levlck  vs.  Walker,  16  An.  246,  this 
court  said  that  **  parties  could  regulate  their  own  conduct  by  their 
stipulations,  but  they  can  not  prescribe  rules  of  proceeding  for  pub- 
lic officers,  nor  demand  that  courts  of  justice  should  depart  from  the 
usual  mode  of  enforcing  their  decrees." 

*<  If  before  judgment,  the  creditor  may  stipulate  the  manner  in 
which  the  same  shall  be  executed,  the  principle  will  sanction  an  end- 
less variety  of  modes  of  execution  of  judgments,  and  indeed,  the 
parties  may  waive  all  formalities  and  all  delay,  and  may  even 
consent  that  some  other  person  than  the  sheriff  shall  sell  the  prop- 
erty of  the  debtor  and  execute  the  decree  of  the  court.  And  if  a 
decree  giving  effect  to  such  contract  be  legal,  then  also  the  sale 
under  it  would  be  legal,  and  other  creditors  might  find  themselves 
deprived  of  their  common  pledge  without  notice.  In  view  of  our 
complicated  system  of  mortgages  and  privileges  and  the  restriction 
upon  sales  where  parties  are  in  insolvent  circumstances,  as  well  as 
the  responsibility  imposed  by  our  law  upon  the  sheriff  and  his  sure- 
ties, we  are  of  the  opinion  that  such  stipulations  can  not  be 
enforced.  If  they  be  not  immoral,  they  may  be  considered  as 
affecting  the  rights  of  others  and  void." 

In  Solomon  vs.  Deifental,  46  An.  904,  referring  to  an  agreement  be- 
tween the  parties  in  regard  tc  the  issuing  of  an  injunction,  we  said : 
*^  The  agreement  of  the  parties  in  this  matter  is  of  no  importance.  Par- 
ties are  much  more  free  to  make  contracts  than  they  are  to  regulate 
and  stipulate  as  to  the  legal  remedies"  (citing  15  An.  246).  The 
same  idea  finds  expression  in  Wheelwright  vs.  Transportation  Co., 
47  An.  540. 

In  the  case  at  bar,  in  addition  to  what  we  have  just  said,  there  are 
mortgage  creditors  upon  the  second  property,  which  was  adjudicated, 
whose  conduct  in  the  future  is  unknown.  We  do  not  think  the  ad- 
judicatee  can  be  called  on  to  take  risks  in  the  matter.  If  this  sale 
has  any  validity,  it  is  by  consent  of  parties  and  not  by  force  of  the 
law  and  the  effect  of  the  writs  in  the  sheriff's  hands. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from,  making  absolute  the 
rule  filed  in  the  cases  Nos.  48,003,  43,004  and  43,005  on  September 
10,  1894,  be  and  the  same  is  hereby  annulled,  avoided  and  reversed 
in  so  far  as  it  condemns  Thomas  H.  Watson,  ad  judicatee  at  sherifTs 
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Bale  on  Augufit  14,  1894,  of  eight  certain  lots  of  ground  in  the  Sixth 
District  of  New  Orleans,  in  square  No.  30,  Burtheville,  bounded  by 
Magazine,  Calhoun  and  Gamp  streets  and  Henry  Clay  avenue,  Nos. 
11  to  18  inclusive,  and  part  of  lot  21  in  said  square,  and  fully  de- 
scribed in  the  rule  taken  by  plaintlfP  for  the  sum  of  thirty- three  hun- 
dred and  fifty  dollars  to  accept  title  to  said  property  and  to  pay  the 
price  thereof  to  the  sheriff  in  accordance  with  the  terms  of  the  adju- 
dication to  him,  and  it  is  now  ordered,  adjudged  and  decreed 
that  defendant  be  and  he  is  hereby  relieved  and  released  from 
the  adjudication  made  to  him  of  said  property,  and  the  adjudication 
to  him  of  said  property  is  decreed  null,  void  and  of  no  effect.  It  is 
further  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from,  except  in  so  far  as  it  is  just  herein  above  annulled,  avoided  and 
reversed,  be  and  the  same  is  hereby  affirmed.  Appellee  to  pay  the 
costs  of  appeal.  Defendant  and  appellant  to  pay  the  costs  of  the  Dis- 
trict Court. 


No.  11,635. 
In  the  Mattek  of  the  Pelican  Insukance  Company  of  New  Or-    , -- 

47    ft» 

LEANS,  IN  Liquidation.  I  82 1738 

An  Insurauee  company  can  not  resist  the  payment  of  a  policy  obtained  In  good 
faith,  and  without  misrepresentation,  issaed  to  a  firm,  when  there  is  dnly  one 
person  in  said  firm ;  particularly  when  the  agent  issuing  the  policy  knows  that 
only  one  person  composes  said  firm. 

It  is  no  defence  to  the  payment  of  the  loss,  that  the  policy  was  signed  by  otflcers 
who  had  ceased  to  be  such  when  the  policy  issued. 

A  party  who  obtains  a  policy  from  a  former  agent  of  the  company  with  whom  he 
had  done  business,  and  who  has  in  his  possession  blank  applications  and  poli- 
cies, will  be  protectedjn  the  absence  or  actual  knowledge  on  his  part  that  the 
party  acting  as  agent,  was.  in  fact,  not  the  agf  ut  of  the  company. 

Section  2664  K.  8.  was  intended  to  prevent  the  use  of  the  name  of  a  person  not 
evidently  interested  in  the  firm,  thus  inducing  a  false  credit  which  the  law 
designed  to  prohibit.    It  does  not  forbid  the  giving  of  credit.    45  An.  1100. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J, 


Frank  McGloin  for  Liquidators,  Appellants. 


Dmkelspiel  dt  Hart  for  Civil  Sheriff,  Opponent,  Appellee. 


996  SUPREME   OOUBT  OF  LOUISIAt^A. 


Pelican  InBoranee  Company  in  Liquidation. 


CarroU  ds  CarroU  for  W.  F.  Gmbbs,  Opponent,  Appellee. 


Harry  H.  Hall  for  Mrs.  M.  W.  Smith,  Opponent  and  Appellee. 


Argued  and  submitted,  April  11,  1895. 
Opinion  handed  down,  April  22,  1895. 
Opinion  refasing  rehearing,  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  To  the  accoant  of  the  liqaidators  of  the  Pelican  In- 
fiarance  Company,  several  oppositions  were  filed,  as  follows: 

W.  F.  Grabbs,  for  one  thousand  dollars. 

Mrs.  M.  W.  Smith,  for  one  thousand  nine  hundred  and  thirty 
dollars. 

The  State  of  Louisiana,  for  taxes. 

The  city  of  New  Orleans,  for  taxes. 

The  civil  sheriff  of  New  Orleans,  for  costs. 

There  was  judgment  maintaining  the  oppositions. 

The  liquidators  appealed. 

W.  F.  Qrubbs  &  Co.,  doing  business  in  North  Carolina,  insured  a 
stock  of  Goods  in  the  Pelican  Insurance  Company. 

There  was  a  total  loss  by  fire.  W.  F.  Grubbs  was  the  only  member 
of  W.  F.  Grubbs  &  Co.,  and  he  claims  as  beneficiary.  For  the  reason 
that  he  was  the  sole  member  of  said  firm  the  liquidators  oppose  his 
demand,  and  invoke  the  provisions  of  Sec.  2668,  Revised  Statutes, 
which  says:  **No  person  shall  transact  business  in  she  name  of  a 
partner  not  interested  in  his  firm,  and  when  the  designation  <  and 
Company,  or  &  Co.'  is  used,  it  shall  represent  an  actual  partner  or 
partners.^'  An  interpretation  has  been  placed  apon  this  section  iB 
the  cases  of  Kent  &  Co.  vs.  Mojonier,  36  An.  259;  Miller  &  Co.  vs. 
Creditors,  37  An.  604,  and  Wolfe  vs.  Joabert,  45  An.  1100;  in  aU 
of  which  it  was  held  that  Sec.  2668  was  intended  to  preveot 
the  use  of  the  name  of  a  person  not  evidently  interested  in  the 
firm,  thus  inducing  a  false  credit  to  which  it  was  not  entitled,  and 
wiiich  the  section  was  intended  to  prohibit  the  obtaining.  It  does 
not  forbid  the  giving  of  credit.  The  section  of  the  Revised  Statute 
do^s  not  pronounce  the  contract  entered  into  with  a  firm  compoaed 
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solely  of  one  member  null  and  void.  The  debtor  of  such  a  partner- 
ship or  firm  can  not  plead  the  nullity  of  his  engagement  on  account 
of  the  creditor's  violation  of  the  statute  where  the  only  penalty 
affixed  to  its  violation  is  making  it  a  misdemeanor  and  subjecting 
the  offender  to  a  flue.     Wolfe  vs.  Joubert,  45  An.  1100. 

But  the  contract  of  icsurance  was  made  in  North  Carolina,  and 
there  was  no  violation  of  the  statute  in  Louisiana.  We  are  not  in- 
formed that  a  similar  statute  exists  in  North  Carolina.     Id, 

The  liquidators  affirm  that  there  was  a  false  representation  to  the 
insurance  company  when  W.  F.  Grubbs  &  Co.  took  out  the  policy, 
as  that  firm  was  supposed  to  have  entered  into  the  contract  with  the 
insurance  company,  and  not  with  W.  F.  Grubbs  individually.  We  do 
not  think  that  the  withholding  of  this  knowledge  from  the  insurance 
company,  that  W.  F.  Grubbs  was  the  only  member  of  the  firm,  was 
the  omission  of  a  fact  material  to  the  risk.  It  had  no  reference  to 
the  valuation,  situation  or  occupancy  of  the  property  insured,  and 
the  title  to  the  same  was  really  in  the  party  effecting  the  insurance. 
The  agent,  however,  who  issued  the  policy  was  aware  of  the  fact 
that  W.  F.  Grubbs  was  the  sole  member  of  the  firm.  It  does  not 
appear  from  the  testimony  that  W.  F.  Grubbs  used  the  name  of  W. 
F.  Grubbs  &  Co.  for  the  purpose  of  obtaining  any  advantage  over 
the  company.  W.  F.  Grubbs  acted  in  good  faith  in  obtaining  the 
policy,  and  no  fact  was  withheld  by  him  which  it  was  essential  for 
the  insurance  company  to  know. 

In  the  case  of  Pelican  Insurance  Company  vs.  Smith,  92  Ala.  428, 
to  which  we  have  been  referred,  the  issue  in  the  case  was  not 
the  same  as  in  this.  Smith  &  Co.,  which  was  composed  only  of  M. 
A.  Smith,  took  a  policy  on  a  storehouse  and  goods.  Before  the  ap- 
plication for  the  insurance,  M.  A.  Smith  sold  the  storehouse  and  all 
goods  to  his  wife.  No  disclosure  was  made  to  the  company  that  Mrs. 
Smith  was  owner  of  the  property  insured. 

In  the  opinion,  the  Supreme  Court  of  Alabama  said:  '' Under  the 
evidence  as  it  now  appears  in  the  record,  it  is  clear  that  defend- 
ant's agent  had  no  information  or  notice  that  plaintiff  was  the 
owner  of  the  property,  and  it  is  equally  clear  that  M.  A.  Smith,  by 
his  statements  and  answers,  induced  the  defendant's  agent  to  be- 
lieve he  (M.  A.  Smith)  was  insuring  his  own  property  and  goods, 
and  that  he  owned  the  same  in  fee  simple." 

In  another  part  of  the  opinion  the  courc  said :     ^*  If  M.  A.  Smith 
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was  plaintiff  in  this  action,  and  the  defence  set  up  was  that  defend- 
ant issued  the  policy  upon  the  belief  that  some  other  person  asso- 
ciated with  M.  A.  Smith  constituted  the  firm  of  Smith  &  Co., 
the  failure  to  make  the  inquiry  might  be  fatal  to  the  defence." 

The  agent  in  North  Carolina  failed  to  make  any  inquiry  as  to  the 
composition  of  the  firm  of  W.  F.  Grubbs  &  Co.  But  it  is  a  fact  that 
the  agent  knew  that  W.  F.  Grubbs  was  the  sole  naember  of  the  firm. 

The  Pelican  Insurance  Company  had  a  general  agent  at  Raleigh, 
in  North  Carolina,  who  appointed  the  sub-agent,  with  whom  the 
opponent,  Grubbs,  did  business. 

The  company  withdrew  from  the  State,  and  so  informed  its  gen- 
eral agent,  who  was  instructed  to  return  to  the  home  office  all  blank 
policies,  etc.  No  public  notice  was  given  of  this  withdrawal,  nor 
was  any  inf ormatio  i  conveyed  directly  or  constructively  to  W.  F. 
Grubbs  that  the  company  had  ceased  business  in  North  Carolina. 
The  agent  who  issued  the  policy  to  W.  F.  Grubbs  &  Co.,  and  with 
whom  said  firm,  or  W.  F.  Grubbs,  had  been  doing  business, 
swears  that  he  had  never  received  any  notice  of  the  withdrawal  of 
the  company  from  North  Carolina.  He  still  had  in  his  possession 
the  blank  applications  and  p  licies.  The  possession  of  these  blanks 
by  the  agent  would  lead  one,  not  informed  otherwise,  who  had  been 
in  the  habit  of  insuring  with  the  agent,  that  he  was  still  in  the  ser- 
vice of  the  company. 

It  is  urged  by  the  liquidators  that  the  names  of  the  officers  at- 
tached to  the  policy  were  not  in  fact  officers  of  the  company,  and 
had  ceased  to  be  such  long  before  the  policy  issued.  But  it  was  used 
by  the  company,  and  when  issued  by  the  agent,  became  properly  an 
authenticated  policy  of  the  company. 

One  of  the  liquidators  and  ex -president  of  the  company  says  that 
when  new  officers  were  elected,  it  was  not  usual  to  call  in  blank  pol- 
icies signed  by  their  predecessors.    They  were  still  used. 

Through  error,  a  credit  of  eighteen  dollars  and  eighty  cents,  paid 
after  the  sheriff's  cost  bill  was  filed,  was  not  allowed  in  the  judg- 
ment, although  it  was  presented  to  the  court  below.  The  civil  sheriff 
prays  for  an  amendment  of  the  judgment  allowing  the  credit,  and 
for  a  release  from  the  tax  for  costs  of  appeal. 

The  error  should  have  been  corrected  below,  or  a  release  before 
appeal  was  taken  given  to  the  liquidators. 

In  order  to  correct  the  error,  an  appeal  became  necessary. 
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It  is  therefore  ordered,  adjudged  and  decreed,  that  the  jadgment 
appealed  from  be  amended  so  as  to  reduce  the  sheriff's  costs  to 
twelve  dollars  and  fifty  cents,  and  in  all  other  respects  it  is  affirmed, 
the  sheriff  and  the  liquidators  to  pay  equally  the  costs  of  this  ap- 
peal. 

On  Rehearing. 

We  will  amend  the  judgment  in  this  case  as  to  costs,  and  a  re- 
hearing is  not  necessary  for  this  purpose. 

The  attorney  of  the  sheriff  directed  our  attention  to  the  case  of 
Succession  of  Mansion,  84  An.  1246,  and  the  costs  were  assessed  in 
accordance  with  the  decree  in  that  case.  But  we  think  the  circum- 
stances of  the  case  will  fully  justify  an  amendment  of  the  decree, 
fixing  the  costs  to  be  paid  by  the  sheriff  at  one -fifth  of  the  amount 
of  costs  of  appeal. 

It  is  therefore  ordered  that  the  decree  heretofore  rendered  be 
amended  so  as  to  read:  *'  The  sheriff  to  pay  one-fifth  of  the  costs  of 
appeal  and  the  liquidators  to  pay  the  other  four- fifths.  In  other 
respects  the  decree  to  remain  undisturbed." 

Rehearing  refused. 


No.  11,786. 
Henry  S.  Palfrey  et  als.  vs.  J.  W.  and  W.  P.  Foster. 

A  party  selling  a  tract  of  land  and  reserving  the  right  to  construct  on  his  own 
land  a  connection  or  switch  railroad  with  a  road  to  he  constructed  over  the 
land  80ld»  a  subsequent  vendee  of  the  party  making  the  reservation  can  exer- 
cise no  greater  right  than  that  reserved.  Where  the  immediate  vendee  of  the 
party  constructs  the  road  and  builds  it,  there  being  nothing  said  as  to  its  loca- 
tion, or  the  kind  and  character  of  the  road,  or  when  this  Is  doubtful,  the  loca- 
tion of  the  road  by  said  vendee,  and  the  kind  of  road  he  builds,  will  conclude 
a  purchaser  from  him,  and  he  can  demand  no  greater  rights  than  those  exer- 
cised by  the  purchaser  under  the  original  reservation. 

APPEAL  from  the   Seventeenth  Judicial  District  Court  for  the 
Parish  of  St.  Mary.     Allen,  J. 


L.  F.  Suthon  for  Plaintiffs,  Appellees,  cites:  O.  C,  Arts.  764,  766, 
766;  C.  C,  Art.  771;  C.  O.,  Arts.  798,  800,  789,  796,  663,  664;  5  An. 
677;  37  An.  242;  39  An.  210. 
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D.  Caffery  &  Son  for  Defendants,  Appellants,  cite:     0.  C,  Arts. 
1966,  743,  753,  1913,  1914. 


Submitted  on  briefs,  April  26,  1895. 
Opinion  banded  down.  May  6,  1895. 
Rehearing  refused,  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  On  the  19th  day  of  May,  1886,  T.  J.  Foster  sold 
certain  immovable  property  in  St.  Mary  parish  to  the  Burdon  Cen- 
tral Sugar  Refinery  Company.  In  the  same  act  of  sale  he  granted 
to  the  company  '^  the  right  of  way  of  the  customary  and  necessary 
width,  over,  through  and  across  the  said  plantation  lands,  lying  on 
the  west  side  of  the  public  road,  for  the  purpose  of  laying,  making, 
and  using,  with  sufficient  and  proper  grade  and  ditches  and  necessary 
cattle  gaps,  a  switch  road  connecting  said  lot  herein  conveyed  to 
said  corporation  with  the  main  line  of  Morgan's  Louisiana  &  Texas 
Railroad  on  said  plantation  land."  He  reserved  to  himself  ''the 
right  to  make  or  cause  to  be  made  and  built  on  his  own  lands  such 
switch  road  connection  with  the  said  line  of  switch  as  hereinbefore 
set  forth  for  any  purpose  and  use  as  he  may  deem  advisable,  pro- 
vided such  connection  shall  in  no  manner  obstruct  or  interfere,  at 
any  time,  with  the  use  by  said  corporation  of  the  said  switch 
connecting  said  lots  with  the  said  Morgan's  Louisiana  &  Texas  Rail- 
road for  the  business  purposes  of  said  corporation,  which  said  con- 
nection or  switch  road,  built  and  made  by  the  said  Foster,  or  by  him 
caused  to  be  built  and  made,  is  to  be,  in  so  far  as  the  same  shall  be 
located  on  his  own  lands,  under  his  sole  control,  nor  shall  the 
said  switch  road,  the  right  of  way  for  which  is  herein  granted  to  said 
corporation,  for  any  purpose  than  for  the  transaction  of  a  proper 
business,  nor  for  the  transportation  of  any  materials  or  articles  for 
any  other  purpose  or  corporation  whatever." 

On  the  7th  day  of  September,  1888,  T.  J.  Foster  sold  to  his  sons, 
the  defendants  herein^  a  sugar  plantation  in  the  parish  of  St.  Mary, 
known  as  the  Shady  Retreat  plantation. 

On  the  14th  day  of  April,  1891,  the  defendants  sold  to  Reed 
McLane  a  part  of  the  Shady  Retreat  plantation,  acqaired  from  their 
father,  T.  J.  Foster.    In  the  act  of  sale  it  recited  <Hhe  said  ven- 
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dors  moreover  transfering  and  conveying  to  the  said  McLane  the 
right  and  privilege  they  now  hold  of  connecting  with  and  using  the 
switch  railroad  now  on  the  plantation  lands  of  said  vendors,  be- 
longing to  the  said  sugar  refinery,  but  guaranteeing  no  further 
or  greater  rights  and  privileges  than  as  now  by  them  held  and 
as  specified  in  the  contract  of  May  19,  1886,  made  by  Thomas 
J.  Foster  and  L.  Murray  Ferris,  representing  the  said  Burdon 
refinery." 

Reed  McLane  constructed  a  tramway,  or  narrow  gauge  road, 
to  the  switch  of  the  Burdon  refinery,  which  is  a  broad  gauge  track. 
McLane  subsequently  made  a  cession  of  his  property  to  his  credit- 
ors, and  at  the  syndic's  sale  the  plaintiffs  purchased  the  property, 
with  its  incidental  rights  of  way,  privileges,  etc.  The  servitude 
granted  by  his  vendors,  of  course,  passed  with  the  title. 

The  plaintiffs  brought  this  suit  to  have  *' recognized  to  its  fullest 
extent  the  servitude  claimed  by  petitioners,  decreeing  them  the 
right  to  enter  upon  the  lands  of  defendants  to  construct  a  switch 
road  from  their  shingle  mill,  and  connect  with  the  switch  road  of  the 
Burdon  sugar  refinery,  over  a  practicable  route,  and  with  the  least 
damage  possible  to  the  debtor's  estate." 

The  object  of  the  suit  is  to  change  the  location  of  the  switch  road 
made  by  McLane,  as  it  is  impractical  to  construct  a  broad  gauge 
road  on  that  route  or  line,  the  plaintiffs  contending  that  a  broad 
gauge  road  was  contemplated  by  the  parties  granting  the  right  of 
way. 

There  was  judgment  for  plaintiffs,  recognizing  their  right  of  way 
over  defendants'  land,  on  which  to  build  a  broad  gauge  switch,  but 
rejecting  their  demand  for  damages  for  withholding  the  right  of 
way. 

The  defendants  filed  an  exception  for  the  dismiss  il  of  the  suit  on 
the  ground  of  n  failure  to  put  them  in  default,  a  prerequisite  to  the 
execution  of  the  contract  ab  to  the  right  of  way. 

The  suit  is  for  a  right  of  way,  a  servitude  which  had  been  granted 
and  enjoyed,  but  not  to  the  extent  as  claimed  by  plaintiffs  that  the 
grant  warranted.  The  formal  putting  in  default  was  not  essential. 
The  suit  was  a  sufficient  demand.  Nor  is  there  any  demand  for  the 
violation  of  the  contract,  because  of  its  inexecution. 

It  had  been  executed,  but  not  to  the  extent  claimed  by  plaintiffs. 

The  plaintiffs  are  suing  for  what  they  claim  they  purchased  at  a 
forced  sale  and  which  they  allege  defendants  withheld  from  them. 
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There  is  nndonbtedly  some  ambigaity  in  the  contract  as  to  the 
kind  of  road  that  McLane  was  permitted  to  build  over  the  property 
of  defendants. 

As  the  contract  is  to  be  interpreted  by  the  grant  in  the  Act  of  May 
10,  1886,  by  referring  to  the  act  we  find  that  the  words  "connec- 
tion "  and  "  sw)tch  road  "  are  used  as  synonimous  terms.  The  act 
further  says,  "  which  said  connection  or  switch  road  built  and  used 
by  the  said  Foster,  or  by  him  caused  to  be  built  and  made,  is  to  be  in 
so  far  as  the  same  shall  be  located  on  his  own  lands  under  his  sole 
control." 

There  was  no  obligation  imposed  upon  Foster  in  favor  of  any- 
body to  build  a  broad-gauge  road.  The  reservation  was  made  for 
his  own  benefit,  and  it  was  within  his  discretion  to  build  any  kind  of 
road,  and  to  locate  the  same  on  his  own  land,  on  any  line  he  s  iw  fit 
to  place  it. 

McLane  obtained  from  his  vendors  no  greater  right  than  Foster 
had  reserved  to  himself.  There  was  no  designated  route  for  the 
road.  The  principal  contention  here  is  to  change  the  location  of  the 
road  as  fixed  by  McLane. 

McLane  located  the  present  narrow  gauge  with  the  consent  of  de  - 
fendants.  One  of  the  defendants  says  that  McLane  asked  his  per- 
mission to  cut  some  oats  from  defendant's  land,  in  order  to  run  the 
line  of  road.  He  offered  to  compensate  defendant  for  the  destruc- 
tion of  the  oats,  who  declined  it,  because  the  defendant  had  agreed 
to  give  him  the  right  of  way.  The  right  of  way  having  been 
granted,  without  specifying  the  direction  or  route  of  the  road,  the 
selection  of  it  by  McLane,  with  defendant's  consent,  is  conclusive 
as  to  its  location. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  or- 
dered that  plaintiffs'  demand  be  dismissed  at  their  costs  in  both 
courts.  It  is  further  ordered  that  the  location  of  the  narrow-gauge 
road,  as  fixed  by  McLane,  be  maintained  in  favor  of  plaintiffs,  with 
the  right  to  construct  thereon  all  needful  and  necessary  works  for 
the  use  and  enjoyment  thereof. 
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No.  11,795.  47  m\ 

48    4961 

Calvin  W.  Marionneaux  et  als.  vs.  Vallibbe  P.  Dupuy,  Testa- 
mentary EXECOTOR  et  als. 

Natural  children  who  olaimtng  to  have  been  lei^itimated  by  their  father,  and 
thereby  made  his  forced  heirs,  brought  suit  to  have  his  will  set  aside  so  far  as 
it  affected  their  legitime,  are  not  estopped  from  bringing  the  action  by  reason 
of  their  having  accepted  delivery  from  the  testamentary  executor  of  property 
specially  bequeathed  them,  and  having  granted  the  executor  a  discharge  from 
all  liability  to  them  on  account  of  that  particular  property  in  an  act  wherein 
the  existence  of  the  will  aud  its  probate  is  referred  to,  when  they  were  not 
parties  to.  the  probate  proceedings,  and  knew  nothing  of  the  other  provisions 
of  the  will.  There  is  no  inconsistency  in  a  father  in  the  exercise  of  his  power 
of  disposition  over  the  disposal  portion  of  his  estate  making  special  legacies 
and  leaving  the  Ugitime  intact.  The  heirs  would  have  the  right  to  assume  that 
such  was  the  case. 

Where  a  natural  father  in  a  notarial  act  In  which  he  acknowledged  certain  per- 
sons as  his  children,  declared  that  In  so  doing,  it  was  his  intention  to  **  legiti- 
mate "  them,  proceeds  at  once  before  the  same  notary  and  the  same  witnesses 
to  make  his  will,  in  which  he  makes  special  legacies  to  these  children,  refer- 
ring to  them  as  his  "  acknowledged  children,"  and  after  having  done  so,  divides 
the  residue  of  his  estate  into  twelve  parts  and  bequeaths  each  of  the  parts  to 
certain  nephews  and  neices,  who  are  mentioned  as  his  heirs;  the  two  acts  may 
be  read  together  as  a  continuing  single  transaction,  with  a  view  of  ascertaining 
In  what  sense  the  word  *' legitime"  was  used,  it  being  susceptible  of  two 
meanings. 

Behind  the  question  of  legitimation  retnon,  lies  the  question  whether  by  legitima- 
tion by  notarial  act,  natural  children  become  "  forced  heirs  "  of  the  father.  * 

APPEAL  from   the  Fourteenth  Judicial    District    Court  for  the 
Parish  of  Iberville.     Talbot,  J, 


Quy  Hebert  and  George  B,  N.  Wailes  for  Plaintiffs,  Appellants. 


Samuel  Matthews  and  Sims  &  Oondran  for  Defendants,  Appellees. 


Submitted  on  Briefs,  May  10, 1895. 
Opinion  handed  down,  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.    The  present  suit  was  instituted  by  Henry  Dona, 

*  The  court  does  not  decide  this  point.    As  the  caupc  is  remanded  the  atten- 
tion of  the  parties  is  called  to  this  question.— Reporter. 
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Mary,  Lena,  Louis  aad  Clementine  Marionneaax.  Plaintiffs  allege 
that  they  are  the  children  and  heirs  of  Silvert  Marionneaux ;  that  on 
the  30th  of  Aagust,  1893,  their  father  legitimated  them  in  the  man- 
ner required  by  law  by  an  an  act  passed  before  Louis  Lozano,  notary 
public.  That  subsequently,  on  the  same  day,  he  executed  his  last 
will  and  testament  by  public  act,  in  the  nuncupative  form,  before  the 
said  notary;  that  by  said  will  the  testator  bequeathed  to  each  of  the 
petitioners  one  town  lot  each  in  the  town  of  Piaqnemine;  said  lots 
being  of  no  very  great  value,  the  whole  amounting,  as  shown  by  the 
inventory,  to  ten  thousand,  nine  hundred  dollars,  whereas  the  en- 
tire active  mass  of  the  succession  was  appraised  at  the  sum  of  forty  - 
five  thousand  one  hundred  and  nine  dollars  and  ninet  -nine  cents. 
That  by  said  will  the  the  testator  bequeathed  to  his  nephews  and 
neices,  and  the  children  of  his  nephews  and  neices,  all  the  rest  and 
residue  of  his  property,  with  the  exception  of  a  legacy  in  favor  of 
Emma  Madison  of  three  thousand  dollars,  and  that  said  dispositions 
are  largely  in  excess  of  the  disposable  portion  which  the  testator 
was  authorized  by  law  to  will  to  otlier  persons  than  to  petitioners, 
his  legitimated  children  and  force  heirs.  That  the  said  testator 
could  only  dispose  to  the  prejudice  of  petitioners  and  their  co-heirs 
and  other  legitimated  children,  not  parties  to  this  suit,  of  one- third 
of  all  the  property  of  which  he  died  possessed.  That  he  appointed 
Valiere  Dupuy  his  testamentary  executor,  at  whose  request  the  will 
had  been  probated;  that  they  were  not  parties  to  the  proceedings 
by  which  said  will  was  admitted  to  probate,  and  were  not  cited  nor 
notified  to  attend  the  same,  as  the  law  requires,  to  be  present  in  or- 
der that  they  might  object  if  they  saw  fit  to  said  proceedings,  and 
listen  to  the  decree  of  court  by  which  said  will  was  ordered  to  be 
probated,  registered  and  executed  according  to  law  and  its  tenor, 
and  that  all  of  said  proceedings,  in  so  far  as  they  are  concerned,  are 
null  and  void,  and  can  have  no  legal  effect  upon  their  rights  and  in- 
terests. That  subsequently  they  were  requested  by  the  executor 
and  the  clerk  of  court  ex  officio  notary  public  to  appear  in  the  office 
of  the  latter  and  to  sign  papers  prepared  without  consultation  with 
petitioners,  and  without  any  previous  knowledge  on  their  part  of  the 
contents  of  said  papers,  and  without  having  given  them  an  opportu- 
nity to  consult  counsel  or  gather  information  as  to  the  purport  and 
scope  and  object  of  the  same,  and  they  were  told  then  and  there  to 
sign  the  same;  that  being  ignorant  of  the  law  and  the  facts  by  which 
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their  rights  were  governed,  and  especially  ignorant  of  their  legitima- 
tion by  their  father,  they  signed  said  papers.  That  the  notary 
and  the  executor  were  both  aware  of  the  fact  that  petitioners 
had  been  legitimated  by  their  ancestor,  as  above  set  forth,  bat 
concealed  purposely  all  knowledge  of  said  legitimation  from  peti- 
tioners and  insisted  upon  their  signing  the  papers  immediately  upon 
their  being  produced  and  read  to  them.  That  the  hasty  manner  in 
which  they  were  called  upon  to  sign,  without  previous  knowledge  of 
the  contents  of  said  papers,  without  opportunity  given  to  them  to 
consult  counsel,  and  the  failure  to  cite  petitions  to  be  present  at  the 
probate  of  said  will,  and  the  other  acts  mentioned,  operated  as  a 
fraud  upon  their  rights,  and  that  by  reason  of  said  fraud  and  of  their 
ignorance  in  regard  to  law  and  facts,  they  were  not  bound  by  their 
signatures,  and  the  acts  which  they  signed,  being  the  acts  by  which 
they  accepted  delivery  from  the  executor  of  the  lots  respectively 
bequeathed  to  them  in  said  last  will,  are  absolutely  null  and  void. 
That  if  not  null  and  void  they  can  have  no  other  effect  than  to  re  - 
dace  the  portion  of  their  legitime,  so  that  together  with  said  legacies 
it  will  amount  to  the  sum  of  which  they  cannot  be  deprived,  and  for 
which  they  are  forced  heirs.  They  prayed  for  citation  upon  the 
various  parties  in  interest;  that  after  due  proceedings  the  various 
acts  by  which  they  are  made  to  appear  as  accepting  the  legacies  of 
the  town  lots,  be  declared  absolutely  null  and  void  in  so  far  as  they 
affect  their  rights;  that  the  probate  of  the  will  be  set  aside,  and 
that  the  same  be  ordered  to  be  executed  according  to  the  decree  to 
be  rendered  in  the  present  case  and  according  to  law ;  that  judgment 
be  rendered  in  their  favor,  decreeing  them  co  be  owners  of  the  one 
undivided  two -thirds  of  all  the  property  belonging  to  the  succession 
of  Silvert  Marionneaux,  and  that  all  the  legacies  made  to  other 
parties  in  the  will  be  reduced  to  the  disposable  portion,  and  that  pe  - 
titioners  be  placed  in  possession  of  said  property  upon  paying  the 
debts  against  it. 

The  executor  excepted  that  on  the  face  of  the  petition  and  the 
documents  annexed  thereto,  plaintiffs  showed  no  right  of  action  in 
law  to  maintain  the  prayer  in  their  petition,  which  is  prohibited  by 
the  law  of  Louisiana.  The  court  overruled  this  exception.  The  de- 
fendants then  excepted  to  plaintiffs'  demand  on  the  ground  that  on 
the  face  of  the  petition  and  the  documents  thereto  annexed,  and 
made  part  thereof,  they  had  each  and  all  of  them,  in  public  and  au- 
60 
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tbentic  form,  affirmed  and  voluntarily  executed  the  will  of  Francis 
Silvert  Marionneauz,  and  all  donations  made  therein  to  tham,  after 
his  decease,  ard  had  thereby  renounced  all  right  to  oppose  either 
defects  of  form  or  any  other  exception  to  said  will.  They  prayed 
that  the  demand  of  plaintifiPs  be  rejected,  and  their  suit  dismissed. 
The  court  sustained  this  exception,  rejected  plaintiffs'  demand,  and 
dismissed  their  suit,  and  they  appealed. 

The  exception  was  tried  on  the  face  of  the  papers.  In  our  opin- 
ion it  should  have  been  overruled.  Plaintiffs'  allegations  as  to 
fraud  and  error  could  not  be  ignored  by  the  court ;  they  had  to  be 
taken  as  true  for  the  purposes  of  the  exception,  and  if  they  were 
true  there  was  clearly  no  estoppel  in  the  case.  Independently  of 
plaintiffs*  pleadings  however,  we  think  the  exception  of  estoppel 
was  not  well  founded.  Assuming,  for  the  time  being,  plaintiffs'  po- 
sition that  they  are  the  legitimate  children  and  forced  heirs  of  Silvert 
Marionneanx  is  well  founded  (and  we  are  bound  to  do  so  as  matters 
stand),  we  would  see  nothing  in  the  simple  fact  that  they  had  ac- 
cepted delivery  of  the  particular  objects  specially  bequeathed  to 
them  from  the  executor,  and  given  him  an  acquittance  for  all  liability 
to  themselves  on  account  of  that  precise  property,  which  would  cut 
them  off  from  making  available  their  rights  as  forced  heirs  which 
they  hold  from  the  law.  It  is  not  pretended  that  these  plaintiffs 
had  been  made  parties  to  the  proceedings  in  the  matter  of  the  pro- 
bate of  the  will — that  they  had  any  knowledge  of  its  provisions  or 
their  rights  in  the  premises.  The  executor  has  never  filed  an  ac- 
count and  he  has  never  been  discharged.  It  is  true  that  when  the 
plaintiffs  accepted  delivery  of  the  particular  property  bequeathed  to 
them,  they  were  informed  that  Silvert  Marionneanx  had  made  a  will 
— that  in  that  will  this  particular  property  had  been  left  them  &h  a 
legacy,  and  that  the  will  had  been  ordered  to  be  probated  according 
to  its  tenor;  but  the  information  thus  conveyed  to  them  would, 
at  the  furthest,  have  only  the  effect  of  committing  them  to  the 
validity  of  the  will  as  to  form  and  to  an  acceptance  of  the  particular 
property  which  had  been  left  them,  with  such  incidental  obligations, 
perhaps,  in  regard  to  it,  as  might  spring  from  that  acceptance. 

There  is  no  inconsistency  whatever  in  a  father  in  the  exercise  of 
his  power  over  the  dinposable  portion  of  his  estate,  leaving  special 
articles  to  particular  forced  heirs,  and  leaving  unaffected  and  un- 
trammelled the  legitime  belonging  to  the  heirs.     A  forced  heir  re- 
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oeiving  delivery  of  an  object,  Bpecially  beqaeathed,  woald  have  the 
right  to  aBBume  that  such  in  fact  waB  the  case.  The  attention  of  the 
plaintiffs  was  nowhere  called  to  the  fact  that  Marionneanz' 
nephews  and  nieces  had  been  by  him  instituted  his  heirs  in  the 
same  testament  in  which  they  had  been  given  special  legacies,  and 
we  see  no  possible  groand  upon  which  those  parties  could  predicate 
a  claim  of  estoppel.  Heirs  of  Barney  vs.  Ludeling  et  al«.,  47  An. 
68.  Matters  stand  just  as  they  did  when  Marionneaax  died,  except 
as  to  the  particular  objects  specially  bequeathed;  the  delivery  of 
these  objects  did  not  work  injury  to  anyone,  or  induce  anyone  to  a 
change  of  his  position. 

We  next  come  to  the  exception  filed  by  defendants,  which  was 
overruled  by  the  court,  **  that  on  the  face  of  plaintiff's  petition,  and 
the  documents  annexed  thereto,  they  showed  no  right  of  action  in 
law  to  maintain  the  prayer  of  their  petition,  which  is  prohibited  by 
the  law  of  Louisiana." 

Defendants'  proposition  is  that  although  in  the  act  recognizing  the 
plaintiffs  as  his  natural  children,  Marionneaux  is  made  to  declare 
that  in  so  doing  it  was  his  intention  to  *'  legitimate"  them,  yet  it  is 
obvious  from  the  will  made  by  him  at  the  same  time,  before  the 
same  notary  and  same  witnesses,  that  that  word  was  not  used  nor 
intended  to  be  used  by  him  as  giving  to  them  the  status  of  legitimate 
children — ^that  the  word  is  susceptible  of  another  meaning  which  it 
is  the  right  and  duty  of  this  court  to  adopt  in  view  of  the  terms  of 
the  will  and  the  evident  intention  of  the  testator  as  expressed 
therein,  which  is  that  it  was  his  intention  to  vest  in  them  thereby 
the  legal  status  necessary  tj  receive  the  special  bequests  therein 
about  to  be  given  to  them  by  him;  that  the  word  'legalize,"  rather 
than  ''  legitimate,"  was  intended;  that  the  two  instruments  are  to  be 
read  together  as  a  continuous  whole,  and  when  so  read  there  can  be 
no  doubt  as  to  the  sense  which  the  word  ''  legitimate  "  was  used. 

On  the  other  hand,  it  is  claimed  that  the  word  must  be  taken  as 
giving  the  children  all  the  benefits  resulting  from  being  legitimate 
children;  that  the  effdct  followed  as  the  instaataeous  legal  effect  of 
Marionneaux'  declaration,  and  that  he  could  not  by  any  dispositions 
of  a  subsequent  will,  or  by  any  recitals  therein,  undo  what  was 
already  an  accomplished  fact. 

The  will  in  this  case,  upon  its  face,  would  negative  the  claim 
advanced  by  the  plaintiffs.     It  was  the  clearly  expressed  intention 
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of  the  testator  to  dispose  thereby  of  his  entire  estate,  and  to 
direct  that  these  plaintiffs  should  take  nothing  from  it  beyond 
the  specific  legacies  made  to  them.  He  distinctly  wills  that 
after  these  special  legacies,  and  his  debts  should  have  been  paid, 
that  the  residue  of  his  estate  should  be  divided  into  twelve 
equal  parts  and  pass  to  his  nephews  and  nieces  as  indicated  in  the 
testament.  He  refers  to  these  relatives  of  his  as  his  heirs,  while 
in  each  of  the  successive  legacies  made  to  the  children,  he  refers  as 
each  is  made  to  the  particular  legatee  as  being  simply  '^  his  acknowl- 
edged child."  There  is  no  questioning  the  correctness  of  the  posi- 
tion taken  that,  after  a  father  has  legitimated  his  child,  he  can  not 
by  subsequent  will,  through  the  diposltions  or  recitals  therein,  undo 
what  he  had  already  done,  but  the  question  in  this  case  is  precisely 
whether  or  not  he  had  legitimated  them.  The  premise  being  granted 
that  he  had  done  so,  the  legal  conclusion  would  follow  which  plain- 
tiffs contend  for.  If  the  two  acts  had  been  separated  by  any  length 
of  time,  plaintiffs'  argument  would  be  very  strong,  but  the  two  acts 
are  so  closely  connected  in  this  case  as  really  to  form  one  and  the 
same  transaction,  and  are  to  be  read  together.  In  matters  of 
testamentary  dispositions  the  will  of  the  testator  is  to  be  carried  out 
if  possible.  Where  a  term  which  the  testator  has  used  is  suscepti- 
ble of  two  meanings,  and  it  is  shown  by  the  testator's  contempora- 
neous acts  and  conduct  that  the  meaning  which  would  have  been 
accepted,  in  the  absence  of  such  acts  and  declarations,  was  not  the 
one  intended  by  him,  we  think  we  are  authorized  to  go  into  the  in- 
quiry as  to  what  the  testator's  real  purpose  was.  It  is  quite  proba- 
ble in  this  case  that  neither  the  notary  nor  Marionneaux  under- 
stood the  significance  of  the  word  ^*  legitimate."  Marionneaux  him- 
self clearly  did  not,  so  far  as  this  is  shown  by  the  instrument  on  file. 
We  think  the  whole  question  as  to  this  point  should  be  left  to  be  dis- 
posed of  as  one  of  the  issues  on  the  merits.  As  our  conclusion  ne- 
cessitates a  reversal  and  remanding  of  the  case,  we  think  it  not  amiss 
to  call  the  attention  of  both  parties  to  the  fact  that  back  of  the 
question  of  *  legitimation"  of  the  children  lies  another,  that  is 
what  effect  the  legitimation  of  natural  children  by  notarial  act 
may  or  may  not  have  in  vesting  in  them  the  status  of  ^^forced  heirs." 
C.  C,  200,214. 

For  the  reaaons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  of  the   District  Court,  sustaining  de- 
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fendant's  second  exception  and  rejecting  plaintiffs'  demand,  and  dis- 
missing their  snit,  be  and  the  same  is  hereby  annulled,  avoided  and 
reversed. 

It  is  further  ordered  that  this  cause  be  remanded  to  the  lower 
court  for  further  proceedings  according  to  law. 


No,  11,838. 

State  ex  rel.   Isaac  6oij>berq  vs.  D.  A.  S.   ELarmon,  Consta- 
ble OF  THE  Third  Ward  op  the  Parish  of  Calcasieu. 

Application  for  relief  by  habetu  corpus  most  be  refused,  in  case  the  defect  alle^^ed 
to  exist  in  the  warrant  for  relator's  arrest,  does  not  appear  to  be  radical  or 
jurisdictional. 

A  PPHCATION   for  a  Writ  of  Habeas  Carpus. 
James    Wilkinson   for   Petitioner. 


Clegg  &   Thorpe  for  Respondent. 


Argued  and  submitted,  May  13,  1895. 
Opinion  handed  down,  May  13,  1895. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Alleging  that  he  is  unlawfuUy  restrained  of  his 
liberty  and  now  held  in  custody  by  the  respondent,  under  and  by 
virtue  of  a  warrant  which  was  issued  by  C.  B.  Beland,  justice  of  the 
peace  for  the  third  ward  of  the  parish  of  Calcasieu,  and  bearing  date 
May  4,  1895,  and  which  is  absolutely  null  and  void,  because  it  ''  dis- 
closes no  crime  known  to  the  laws  of  this  State,''  the  relator  prays 
that  he  be  set  at  liberty. 

The  respondent  returns  that  he  holds  the  relator  in  his  custody  in 
obedience  to  a  valid  warrant  issued  by  the  justice  of  the  peace  above 
named,  and  therewith  he  has  brought  up,  in  the  original,  the  affidavit 
on  which  the  warrant  is  predicated,  and  made  same  a  part  of  his 
return. 

The  illegality  of  the  warrant  on  which  the  counsel  for  relator  re- 
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lies,  as  sastainmg  his  claim  to  relief,  is  that  that  the  crime  charged 
IB  that  ''Isaac  Qoldberg  did,  on  or  aboat  the  5th  day  of  March, 
1895,  obtain  the  sum  of  fifty  dollars  from  M.  Stanley  Hogan  under 
false  pretences." 

While  his  contentions  is  that  the  law  denoonces  as  a  crime  *'  obtain- 
ing property  by  false  pretences,  with  intent  to  defrand." 

But  the  statute  on  the  subject  is  conched  in  langnage  somewhat 
different  from  that  of  the  warrant,  as  well  as  that  of  the  relator's 
petition,  and  it  mns  thus,  viz. : 

'*  Whoever,  by  any  false  pretense,  shall  obtain  from  any  person 
money  or  any  property,  with  intent  to  defraud  him  of  the  same, 
shall,  on  convicton,"  etc.     R.  8.,  Sec.  818. 

The  distinction  taken  by  counsel  for  the  relator  does  not  appear  to 
us  to  be  necessarily  fatal  in  such  a  preliminary  proceeding  as  this, 
even  if  we  are  to  consider  no  other  fact  than  such  as  is  exhibited  on 
the  face  of  the  warrant.  But,  an  examination  of  the  affidavit  on 
which  the  warrant  is  predicated,  makes  it  clear  that  a  crime  was 
charged  which  gave  to  the  justice  of  the  peace,  issuing  the  writ,  full 
and  complete  jurisdiction. 

Under  our  statute  the  crime  denounced  is  a  statutory  offence,  and 
it  is  the  settled  jurisprudence  of  this  court  that  even  in  the  indict- 
ments against  offenders  thereunder  only  words  of  equivalent  import 
need  be  used ;  and  a  preliminary  warrant  need  not  be  more  circum- 
stantial. 

The  alleged  defect  in  the  warrant  not  being  radical  or  jurisdic- 
tional, the  application  must  be  refused. 

It  is  therefore  ordered  and  decreed  that  the  relief  prayed  for  be 
refused  at  relator's  cost. 


No.  11,821. 

Stath  bx   rbl.    David  Meaux  vs.  The  Judges   of  the  Third 
Circuit  Court  of  Appeals. 

a  reasonable  doubt  as  to  the  Jurisdiction  of  the  appellate  court  should  be  re- 
solved in  favor  of  an  appeal;  so  when  the  petition  avers  a  money  demand 
within  the  appellate  jurisdiction,  the  appeal  should  be  maintained,  unless  the 
demand  be  manifestly  fictitious.    16  La.  182;  3  Uob.  143;  4  An.  213;  6  Rob.  151. 

A  PPLOATION  for  a  Writ  of  Mandamus. 
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Louia  L.  Bourge9  for  Relator. 
Respondents  in  P.  P, 


Submitted  on  Briefs,  May  13,  1895. 
Opinion  handed  down,  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

Miller.  J.  This  is  an  application  for  a  mandamus  to  compel  the 
judges  of  the  Circuit  Court  of  Appeals  of  the  Third  Circuit  Court  to 
take  cognizance  of  relator's  appeal  from  the  judgment  against  him 
as  plaintiff  in  his  suit  against  J.  O.  Lege  in  the  District  Court. 

The  Circuit  Court  declined  jurisdiction,  on  the  ground  the  suit  in- 
volved only  the  question  of  boundary  of  a  narrow  strip  of  land,  the 
value  of  which  is  not  shown.  The  relator  claims  his  suit  was 
petitory  in  its  character.  On  looking  at  the  petition  setting  forth 
the  cause  of  action,  we  find  the  relator  claims  rents  and  other  items 
of  alleged  damage.  It  may  well  be  that  these  items  are  inflated,  but 
at  the  same  time  a  very  slight  addition  to  the  item  claimed  for  rent 
(fifty  dollars)  would  bring  the  amount  in  contestation,  irreBpective 
of  the  land,  up  to  the  jurisdictional  test  of  the  Circuit  Court.  It  is 
not  infrequent  to  permit  affidavits  to  supply  averments  of  values  of 
lands  or  of  real  rights  in  contestation.  On  a  question  of  the  right 
of  appeal,  we  think  the  doubt  should  be  resolved  in  favor  of  the 
appeal,  especially  as  on  the  development  of  the  testimony  the  court 
can  dismiss  the  appeal  if  it  is  manifest  there  is  no  jurisdiction. 

It  is  therefore  ordered  that  the  writ  of  mandamus  issue,  com- 
manding the  judges  of  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  to  take  cognizance  of  the  appeal  of  relator,  as  prayed  for  in 
his  petition. 


No.  11,7S8. 
John  Barkley  vs.  Succession  op  S.  B.  Steers  et  al. 

Though  the  Hubsequeut  acquisition  by  a  vendor  of  property  which  he  had  sold 
before  he  was  the  owner  thereof  inures  to  the  benefit  of  his  vendee,  the  latter's 
rights  are  held  subordinated  to  the  vendor's  privilege  and  special  mortgage* 
with  which  the  property  passed  unencumbered  into  the  ownership  of  their 
vendor,  and  these  rights  are  cut  off  by  a  Judicial  adjudication  made  to  the 
mortgage  creditor  in  the  settlement  of  his  succession. 
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A  person  can  not  Invoke  a  breach  of  warranty  between  his  own  vendor  and  the 
person  who  sold  to  him,  unless  there  be  privity  between  himself  and  that 
vendor  in  respect  to  the  subject  matter  of  the  call  in  warranty.  In  the  absence 
of  privity  his  own  contract  measures  his  rights  of  warranty. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TMard,  J. 


Plaintiff  by  notarial  act  passed  before  Woulfe,  notary  pub- 
lic, on  the  18th  of  July,  1890,  acquired  from  the  succession  of 
Thomson  the  ownership  of  a  lot  of  ground  with  all  the  buildings 
and  improvements  thereon,  situated  in  the  First  District  of  New  Or- 
leans, in  the  square  bounded  by  St.  Joseph,  Peters  (late New  Levee), 
Julia  and  Commerce  streets,  and  among  other  lots  one  designated  as 
lot  No.  Ill  on  said  square  No.  54,  which  lot  measured  seventeen  feet 
three  inches  and  four  lines  on  Peters  street,  by  one  hundred  feet  in 
depth,  with  width  on  the  rear  line  of  seventeen  feet  six  inches  and 
five  lines.  Adjoininfi:  said  lot  No.  1 1 1  is  property  belonging  to  the  suc- 
cessions of  Schuyler  B.  Steers  and  Frederick  Saville.  He  claims  that 
the  successions  of  Steers  and  Saville  have  encroached  on  said  lot  No. 
Ill  and  have  placed  thereon  a  brick  wall  covering  a  triangular  portion 
of  said  lot  No.  Ill  to  the  extent  of  eight  feet  three  inches  front  on 
Peters  street,  running  back  the  full  depth  of  the  said  lot  one  hundred 
feet,  with  a  width  in  the  rear  of  one  foot  three  inches.  That  he  is 
the  absolute  owner  of  said  triangular  portion  of  ground,  part  of  said 
lot  No.  111.  That  the  strip  of  land  is  fully  worth  one  thousand  dol- 
lars. He  prayed  that  he  be  decreed  owner  of  said  property ;  that 
he  be  placed  in  possession  thereof,  and  that  defendents  be  con- 
demned to  pliy  him  one  hundred  dollars  per  annum  for  the  use  thereof 
from  the  16th  of  July,  1890,  until  final  delivery. 

Defendants  aver  that  the  property  belongs  to  themselves;  that 
the  brick  wall  alluded  to  in  plaintiff's  pet  tion  is  a  part  of  the  build- 
ing formerly  known  as  the  Crescent  City  Refinery  Company,  which 
was  erected  about  the  year  1861  by  the  late  Adam  Thomson,  the 
same  person  from  whose  succession  the  plaintiff  claims  title,  and 
said  Thomson  acquired  the  said  property  by  purchase  from  R. 
Prague  and  others  by  act  passed  b^ore  CaMell,  notary  public,  on  the 
18th  of  'November,  1881;  that  on  the  20th  of  December,  1882,  the  said 
Thomson  entered  into  a  written  agreement  by  which  he  bound  him- 
self to  sell  to  the  Crescent  City  Sugar  Refinery  Company  all  the 
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property  known  as  the  Orescent  Oity  Sagar  Refinery,  situated  on 
Peters  and  Oommon  streets,  together  with  and  incladingall  the  build- 
ings and  improvements  thereon,  etc.,  which  agreement  was 
annexed  to  and  made  part  of  an  act  of  sale  before  Andrew 
Hero,  a  notary  public,  is  dated  80th  January,  1888,  by  which 
said  Adam  Thomson  sold  to  said  Orescent  Oity  Sugar  Re- 
finery Oompany  the  said  property  in  which  is  included  the 
property  in  dispute  in  this  case  and  said  Adam  Thomson  bound  him- 
self in  said  act,  and  is  and  was  bound  in  law,  to  warrant  and  defend 
the  title  to  said  property  thus  sold  by  him.  That  on  the  12th  of 
June,  1886,  Harry  T.  Howard  acquired  said  property  by  deed  from 
the  United  States  Marshal  of  that  date,  and  acquired  all  the  rights  of 
warranty  possessed  by  the  said  Orescent  Oity  Sugar  Refinery  Oom- 
pany, and  defendants  acquired  said  property  by  purchase  from  said 
Howard  with  all  the  rights  of  warranty,  and  therefore  the  said  Adam 
Thomson  is  the  warrantor  of  defendants.  That  shortly  after  the 
completion  of  the  sale  by  Adam  Thomson  to  the  Orescent  Oity  Sugar 
Refinery  Oompany,  in  which  company  Thomson  was  a  stockholder, 
there  was  a  claim  made  somewhat  similar  to  the  one  made  here  by 
the  then  owner  of  plaintiff's  property,  and  in  order  to  settle  all 
doubt,  Thomson  purchased  the  said  lot  now  pretended  to  be  owned 
by  plaintiff  from  George  A.  Hero,  by  act  before  Andrew  Hero,  Jr. , 
notary  public,  on  the  27th  October,  1883,  that  plaintiff  was  cognizant 
of  all  these  facts  at  the  time  and  was  fully  aware  of  them  when  he 
made  his  purchase  as  alleged  in  his  petition.  Respondents  do  not 
admit  that  George  A.  Hero  had  any  right,  title  or  interest  in  the 
property,  and  specially  deny  the  same,  but  should  it  be  held  that  he 
did  transfer  the  property  in  dispute  to  said  Thomson  by  the  said  sale, 
then  said  Thomson  acquired  for  the  use  and  benefit  of  the  Orescent 
Oity  Sugar  Refinery  Oompany  in  satisfaction  of  his  agreement  and 
contract  uf  the  29th  of  January,  1882,  and  of  the  act  of  sale  before 
Hero,  notary,  of  January  30,  1883.  They  aver  that  if  they  are 
obliged  to  remove  their  wall  and  surrender  the  piece  of  property  in 
question  great  damage  will  ensue  to  them  to  the  amount  of  three 
thousand  dollars,  for  which  amount  the  succession  of  Thomson  will 
be  liable  to  them  in  warranty. 

They  called  the  succession  of  Thomson  in  warranty,  and  asked 
that  plaintiff's  demand  be  rejected. 
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The  sacceBsion  of  Thomson,  through  the  executrix,  averred  that 
Adam  Thomson,  by  act  of  30th  January,  1888,  before  Andrew  Hero, 
in  fulfilment  and  execution  of  previous  \^itten  agreement  of  De- 
cember 29,  1882,  sold  to  the  Orescent  City  Sugar  Refinery  Company 
the  property  in  said  act  described,  but  she  specially  denied  that  the 
succession  owes  any  warranty  to  the  defendants,  as  claimed  by  them 
in  reference  to  the  narrow  strip  or  triangle  referred  to.  That 
Tliomson  never  sold  to  the  said  company  the  property  embracing 
the  said  narrow  strip,  referred  to  in  this  case  as  encroached  upon, 
because  Thomson  subsequently  acquired  it  from  Q.  A.  Hero,  and 
sold  to  the  plaintiff  by  act  before  Woulfe,  notary ;  that  said  plaintiff, 
Barkley,  had  full  knowledge  at  the  time  of  purchasing,  and  pre- 
viously thereto,  of  the  encroachment  by  the  neighboring  proprietor; 
that  the  strip  was  not  owned  by  Thomson  at  the  time  of  the  sale  to 
the  Crescent  City  Sugar  Refinery  Company,  as  was  well  known  to 
both  plaintiff  and  defendants  at  the  time  of  their  respective  pur^ 
chases. 

Judgment  was  rendered  recognizing  plaintiff  as  the  owner  of  the 
property  sued  for,  and  decreeing  that  he  be  placed  in  possession 
thereof,  but  dismissing  his  demand  for  revenues;  and  also  one 
in  favor  of  the  succession  of  Thomson  on  the  call  in  warranty 
and  against  defendants,  dismissing  their  call  in  warranty  with  costs. 

Defendants  appealed. 


William  S.  Benedict  and  Hugh  C,  Cage  for  Plaintiff,  Appellee. 


Saunders^  Miller,  Smith  <&  Hirsh  and  Guy  M.  Homor  for  Defendants, 
Appellants. 


Jos.  C,  GtZmore  for  Succession  of  Thomson,  called  in  warranty, 
Appellee. 


Argued  and  submitted,  April  26,  1895. 
Opinion  handed  down,  May  20,  1895. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLB,  C.  J.  It  seems  to  be  conceded  that  when  Adam  Thom- 
son sold  to  the  Crescent  City  Sugar  Refinery  Company,  on  the  80th 
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day  of  January,  1888,  the  property  described  in  the  act  of  sale 
of  that  day,  before  Andrew  Hero,  notary  public,  that  the  ownership 
of  the  few  feet  of  land  which  are  in  contestation  in  this  suit  was  not 
in  the  vendor,  Adam  Thomson,  but  in  the  widow  and  heirs  of 
Pragpie. 

It  is  contended,  however,  that  Thomson  intended  to  sell  and  the 
company  intended  to  buy  this  small  strip,  and  that  Thomson  subse- 
quently, on  the  27th  day  of  October,  1888,  bought  from  George  A. 
Hero  (its  then  owner)  lot  No.  Ill,  of  which  it  formed  a  part,  in 
order  by  so  doing,  to  comply  with  his  legal  obligations  as  vendor^ 
and  to  complete  and  perfect  the  title  of  the  refining  company.  That 
this  result  followed  ipso  facto  by  effect  of  law  without  the  necessity 
of  a  direct  act  of  transfer  to  the  company,  under  a  line  of  decisiona 
holding  that,  though  the  sale  of  another's  property  be  null,  yet  the 
vendor's  subsequent  acquisition  vests  the  title  at  once  in  the  vendee* 
Evans  vs.  Gray,  12  Martin,  649;  Woods  vs.  Kimball,  6  N.  S.  246; 
Fenn  vs.  Rils,  9  La.  100;  Louisa  A.  Lee  vs.  Ferguson,  6  An.  682; 
Succession  of  Dnpuy,  88  An.  277.  That  there  was  no  necessity  that 
there  should  be  evidence  on  the  books  of  registry  of  this  change  of 
ownership  so  operated  from  Thomson  to  the  company,  because  the 
plaintiff  who  acquired  lot  No.  Ill  at  a  sale  made  in  th  -.  succession  of 
Adam  Thomson  was  aware  at  the  time  of  and  prior  to  his  purchase 
of  the  rights  of  the  company. 

We  do  not  think  it  necessary  to  determine  whether  plaintiff  was 
possessed  of  such  information  on  the  subject  as  defendant  asserts 
he  had,  for  the  reason  that  lot  No.  Ill,  as  we  understand  the  record, 
went  into  the  ownership  of  Adam  Thomson,  struck  by  the  ven- 
dor's privilege,  which  resulted  from  his  purchase  of  the  same 
tn  favor  of  his  vendor,  and  by  the  special  mortgage  which  he 
granted  to  secure  the  credit  portion  of  the  price.  Assuming  that 
Thomson's  purchase  enured  to  the  benefit  of  the  refinery  com- 
pany, it  could  only  do  so  in  subordination  to  the  real  rights  of  third 
persons  existing  on  the  property  at  the  moment  of  its  acquisition. 
The  plaintiff,  at  the  time  of  the  succession  sale,  held  Adam  Thom- 
son's note,  secured  by  the  vendor's  privilege  and  special  mortgage 
above  mentioned.  The  refinery  company  could  not  suceessfuUy  op- 
pose the  enforcement  of  the  mortgage  and  privilege  by  a  sale  of  the 
succession  property,  and  when  the  sale  took  place  it  extinguished 
any  rights  which  Thomson  had  in  the   property,  and  any  which  the 
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refinery  company  might  have  predicated  npon  Thomson's  rights, 
which  were  sabject  to  be  defeated  and  were  defeated  through  the 
mortgage  and  privilege. 

Defendants  did  not  bay  from  Adam  Thomson  or  the  saccession  of 
Adam  Thomson,  but  from  Harry  T.  Howard,  who  has  not  been  made 
«  party  to  the  suit.  They  claim  that  there  is  no  necessity  for  his 
being  made  a  party,  for  the  reason  that  in  their  purchase  from  him 
he  transferred  to  them,  with  full  subrogation  to  his  rights,  all  actions 
or  rights  of  action  which  he  himself  had  or  might  have  against  prior 
vendors  of  the  property.  Howard  himself  did  not  buy  from  Adam 
Thomson,  or  the  succession  of  Adam  Thomson,  but  at  a  judicial  sale, 
made  in  enforcement  of  a  mortgage  claim  which  he  held  against  the 
Orescent  City  Sugar  Refinery  Company.  How  his  claim  originated 
is  not  shown.  An  examination  of  the  marshal's  deed  to  How- 
ard shows  that  no  portion  of  Lot  No,  111  was  covered  by  his 
mortgage  or  his  purchase—what  he  seized  and  what  he  pur- 
chased was  the  property  adjoining  Lot  No.  Ill,  which  was 
seized  and  sold  as  having  a  frontage  of  twenty -three  feet  two  inches 
and  seven  lines  (23  feet  2  inches  and  7  lines)  on  Peters  street,  and  as 
belonging  to  the  Orescent  City  Sugar  Refinery  Company.  We  do  not 
understand  that  the  title  to  that  property  as  so  described  has  ever 
been  questioned  as  not  having  really  belonged  to  the  Orescent  City 
Sugar  Refinery  Company  under  its  purchase  from  Adam  Thomson, 
or  as  not  having  belonged  to  Thomson  under  his  purchase  from  Mrs. 
Rosina  Prague.  Howard,  at  the  sale,  acquired  title  to  the  precise 
object  on  which  he  held  a  mortgage,  and  as  between  him  and  the 
company  there  has  existed  no  claim  in  warranty.  It  is  true  that 
after  Thomson  had  acquired  this  particular  piece  of  property  from 
Mrs.  Prague,  which  is  known  throughout  these  proceedings  as  Lett 
<'il,"  of  Pili6's  plan  of  October  25,  1881,  he,  in  error  as  to  the  exact 
boundary  between  it  and  lot  No.  Ill,  encroached  upon  the  latter  lot 
by  building  a  wall  upon  it  a  little  over  eight  feet  beyond  his  line,  and 
that  after  he  had  sold  this  Lot  '*  A,"  together  with  other  property,  to 
the  Crescent  City  Sugar  Refinery  Company,  the  company  claims  that 
that  particular  strip  was  intended  to  be  purchased  by  them  and  in- 
tended to  be  sold  to  them  by  Thomson,  not  as  falling  under  the  de- 
acription  of  the  land  sold  in  the  act,  but  because  in  an  act  sous  seing 
priv4,  which  had  formed  the  basis  of  the  sale,  and  which  was  attached 
to  the  act  of  sale,  Thomson  had   described  the   property  as  '*the 
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property  known  as  the  Crescent  Oity  Sagar  Refinery,  together  with 
and  including  all  the  buildings  and  improvements  thereon,  the  ma* 
chinery,  fixtures,  engines,  boilers,  pipes,  kettles,  vats,  bone- 
black  and  appurtenances  therein  contained  or  thereunto  belonging, 
and  now  or  herebefore  in  use  or  placed  thereon  for  use, 
such  as  the  whole  now  stands,"  but  no  such  contention,  so  far 
as  we  see  by  the  record,  existed  as  between  Howard  and  the  Re- 
finery Company.  As  between  them  there  seems  to  have  been  no 
perpetuation  of  the  error  which  might  have  existed  between  Thom- 
son and  the  company,  no  mistake  nor  misunderstanding  as  to  exactly 
what  was  mortgaged  or  bought  by  him  at  the  marshal's  sale,  and 
there  has  been  210  breach  of  warranty  by  the  company  to  hfm. 
When  Howard  purchased  Lot  '*  A"  at  the  marshal's  sale  he  acquired 
a  right  of  recourse  in  the  event  he  should  be  evicted  from  that  par- 
ticular property,  but  he  acquired  no  right  in  warranty  against  Thom- 
son, on  account  of  other  property,  by  reason  of  the  relations  between 
him  and  the  Crescent  City  Sugar  Refinery  Company.  After  Howard 
had  acquired  Lot  '<  A  "  at  the  marshal's  sale,  calling  for  a  front  on 
Peters  street  of  twenty -three  feet  two  inches  and  seven  lines,  he 
undertook  to  sell  the  same  lot,  among  other  property,  as  having  a 
front  on  that  street  of  <^  thirty- one  feet  five  inches  and  seven  lines, 
more  or  less,"  adding  on,  as  will  be  seen,  to  the  property  actually 
bought  by  him  the  property  in  dispute  in  this  case. 

In  his  act  of  sale  to  Steers  it  is  patent  from  the  warranty  clauses 
that  he  was  aware  he  was  going  beyond  the  title  acquired  by  himself 
at  the  marshal's  sale.  The  act  declares  that  for  the  consideration, 
and  on  the  terns  and  conditions  set  forth  therein,  he  sold,  conveyed, 
transferred,  assigned  and  set  over  the  property  described  to  the  de- 
fendants, with  a  full  guarantee  against  all  troubles,  debts,  mortgages, 
liens,  evictions,  alienations  or  other  encumbrances  of  every  kind 
and  nature  whatsoever,  binding  himself  and  his  heirs  to  defend  the 
property  and  appurtenances  conveyed  against  all  legal  claims  and 
demands,  which  warranty,  however,  in  so  far  as  it  concerns  eight 
feet  three  inches  nearest  St.  Joseph  street,  of  the  front  of  Lot  **  A," 
is  limited  to  the  defence  of  any  suits  in  teference  thereto,  and  the 
payment  of  all  attorney's  fees  and  costs  that  the  purchasers  may 
incur,  and  in  case  of  loss  or  eviction  therefrom,  the  vendor  shall 
only  be  liable  to  pay  one  thousand  dollars,  which  was  fixed  as  the 
price  or  value  of  said  eight  feet  aad  three  inches,  exclusive  of  said 
attorney's  fees  and  costs. 
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refinery  company   might  have  pr  ,'^p  of  land  from  Howard  by 

which  were  sabject  to  be  defp  ./-j^/rfnot  pretend  to  convey  to 

mortgage  and  privilege.  /.  v'^treen  Howard  and  the  sncces- 

Defendants  did  not  bu"  lO'^/i^  ^^  ^^^  ^P  ^o  snch  claim. 

Adam  Thomson,  but  fr  >-^/^'^^Bct  of  sale  to  them,  Howard  trans- 

«  party  to  the  suit.  .v-'';^^'^^  actions  of  warranty  to  which  he 

being  made  a  par*  ^.'\f^'o^^  *1^  former  proprietors  of  the  prop- 
he  transferred  *  .  v-  ^y/^^rein  conveyed,  subrogating  them  co  the 
or  rights  of  p  *\  /^^'^  be  by  them  CLJoyed,  and  exercised  in  the 
vendors  of  ^';y^V^^/^lit  or  could  have  been  by  himself. 
Tnomsor  /f^/*^^^/.*  ^^^^j^  ^  clause  the  last  purchaser  could  at  once 
made  J^^,^^^\the  most  remote  vendor  liable  under  the  war- 

Crep  ^''^z^'"*'  ibe  Uo^^  were  broken  between  Howard  and  the  suc- 

*®  A^_  •♦''^^ /jifiOD.     He  had   no  claim  against  the  Crescent  City 

'  ^jt  ^^  ^  Company  in  respect  to  the  property  in  contest  here, 

^gfT^^  ^ftiDBfer  none  against  it  nor  against  the   succession  of 
^d  ^^  f0  the  defendants.     We  see  nothing  in  the  record  by  rea- 
P^^^ 'bich  Howard,  or  any  one  holding  under  him,  could  examine 
^^^  d  »^*^^  himself  of  the  relations  existing  between  ThomsoD 
Z**^^  .^  Crescent  City  Sugar  Refinery  Company.     The  act  of  mort- 
nf  the  company  to  Howard  is  not  in  the  transcript.     We  have 
j-eason  to  suppose  that  it  contains  a  transfer  to  Howard  by  the 
Qjpany  of  any  distinct  independent  claim  or  right  of  action  which 
^^e  company  has  or  pretended   to  have  against  Adam  Thomson  in 
respect  to  this  strip  of  land,  with  reference  to  which  there  is  no  evi- 
dence that  the  parties  were  then  contraciing.     Howard's  own  con- 
tract is  the  measure  of  his  rights.     If  he  got  everything  which  that 
contract  called  for,  he  could  ask  no  more. 

In  reaching  our  conclusions  in  this  case  we  have  been  called  upon  to 
deal  with  a  very  unsatisfactory  record,  and  from  the  course  pursued 
by  the  parties,  to  assume  some  matters  which  should  have  been 
fixed  by  positive  evidence.  As  matters  stand  and  appear  to  us  we 
think  the  judgment  appealed  from  is  correct,  and  it  is  hereby  af- 
firmed.     ^/',  ^\        "     ">, 

,^    ■  -^  /:: 
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We  Bee  no  claim  in  warranty  against  the  succession  of  Thomson  as 
arising  from  the  purchase  of  this  small  strip  of  land  from  Howard  by 
the  defendants.  The  deed  to  Howard  did  not  pretend  to  convey  to 
him  title  to  it.  There  is  no  privity  between  Howard  and  the  succes- 
sion of  Thomson  in  regard  to  it,  and  he  has  set  up  no  such  claim. 

Defendants  conteud  that  in  the  act  of  sale  to  them,  Howard  trans- 
ferred to  them  all  the  rights  and  actions  of  warranty  to  which  he 
was  or  might  be  entitled  against  all  former  proprietors  of  the  prop- 
erty and  appurtenances  therein  conveyed,  subrogating  them  co  the 
said  rights  and  actions  to  be  by  them  cl joyed,  and  exercised  in  the 
same  manner  as  they  might  or  could  have  been  by  himself. 

Granting  that  under  such  a  clause  the  last  purchaser  could  at  once 
and  directly  attack  the  most  remote  vendor  liable  under  the  war- 
ranty, we  think  the  links  were  broken  between  Howard  and  the  suc- 
cession of  Thomson.  He  had  no  claim  against  the  Crescent  City 
Sugar  Refinery  Company  in  respect  to  the  property  in  contest  here, 
and  could  transfer  none  against  it  nor  against  the  succession  of 
Thomson  to  the  defendants.  We  see  nothing  in  the  record  by  rea- 
son of  which  Howard,  or  any  one  holding  under  him,  could  examine 
into  and  avail  himself  of  the  relations  existing  between  Thomson 
and  the  Crescent  City  Sugar  Refinery  Company.  The  act  of  mort- 
gage of  the  company  to  Howard  is  not  in  the  transcript.  We  have 
no  reason  to  suppose  that  it  contains  a  transfer  to  Howard  by  the 
company  of  any  distinct  independent  claim  or  right  of  action  which 
the  company  has  or  pretended  to  have  against  Adam  Thomson  in 
respect  to  this  strip  of  land,  with  reference  to  which  there  is  no  evi- 
dence that  the  parties  were  then  contracting.  Howard's  own  con- 
tract is  the  measure  of  his  rights.  If  he  got  everything  which  that 
contract  called  for,  he  could  ask  no  more. 

In  reaching  our  conclusions  in  this  case  we  have  been  called  upon  to 
deal  with  a  very  unsatisfactory  record,  and  from  the  course  pursued 
by  the  parties,  to  assume  some  matters  which  should  have  been 
fixed  by  positive  evidence.  As  matters  stand  and  appear  to  us  we 
think  the  judgment  appealed  from  is  correct,  and  it  is  hereby  af- 


firmed.     /,-.'/       "      '>. 


